Cwe- 098 6 1-13 -LPIS 
INDIAN CASES 


CONTAINING 


& REPORTS OF DECISIONS 


“he Privy Council, the High Courts of Allahabad, 
Bombay, Calcutta and Madras, the Chief Courts 
: of Lower Burma and the Punjab, the Courts 
of the Judicial Commissioners of .Central 
Provinces, Oudh, Sind and 
Upper Burma 


REPORTED IN 





The following 20 Legal Periodicals: 


abad (1) Indian Law Reports, (2) Law Journal; Bombay (1) Indian 
«aw Reports, (2) Law Reporter; Burma (1) Law Times, (2) Lower 
Burma Rulings, (3) Upper Burma Rulings; Calcutta 
(1) Indian Law Reports, (2) Law Journal, (3) Weekly 
Notes; Madras (1) Indian Law Reports, (2) Law 
Journal, (3) Law Times, (4) Weekly Notes ; daa - 
pur Law Reports; Oudh Cases; Pu 
(1) Law Reporter, (2) Record, (8) Wi 2 Ur Ne / 
Reporter; Sind Law Reporte — ; Me 
WITH - ; ees Pi DRONN 
A latge number of extra Rulings of Hig 
not reported elsewhere. 








$ 





neumne e o Á—Ü — 


vV OLUME XXI, 1913. 


—— —— Wee MÀ À 


^ EDITOR : 
S. D. CHAUDHRI, B.A., LL.B., 


Pieaper, Carer Court, PUNJAB, LAHORE, 


eit Ta reu mana wia = Talia T 


'RINTED AND PUBLISHED BY THE MANAGER, 
CHE *LAW PUBLISHING PRESS," LAHORE, 





Vie fan, *: 
T tm been oF EN 


rd 
i". 


E of Is WA DN 


ne 
Ace. Wa. eJ. él suda 


Dat@rerses ... sanan 





4 


- 9 o 


CONSOLIDATED 


Comparative Tables showing seriatim the Volumes 
and Pages of all Indian Law Journals and Reports, 
for the 4th quarter of 1913, with the COPLOS onding 
pages of Indian Cases Volumes | to 29: UNS 


Table 1 - 5 E 


. ALLAHABAD HIGH COUR ©; 


^. « 
y 





bi 


(A) .—35 I. L. R., ALLAHABAD SERIES, FROM OOTOBER TO Decest3 x gis 


























MÁS 
B ojo , o . 
Ed: vb: [2 DT 
3 ig o49 "d . 
Eg rs ! TNI | EUM 
n " Names of Parties. e. d E A "ole Names of Parties. 3 aq A 
kh Lr ig "i oua us EN Qu n 
EG c HE Ba Ego 
a 9 c S 
Ry E Tha ted ks o P4 o 2 
"E y P; V P 
' -445 | Sri*Kishan Lal v. Kashmi10 «| 21 617} 506 | Emperor v. Ram Newaz 21 663 
448 | Miss. Eva Mountstephens v. Mr. 912 | Nandan Singh v. Ganga Prasad... | 20 892 
Hunter Garnett Orme 22 298] 518 | Haribans Bai v. Sri Niwas Naik... | 20 896 
45071 -Kbünni Lal v. Raghunandan Pra. 521 | Udit Tiwari v. Bihari Pande .. | Z1 460 
' sad 20 4971 524 Mumtaz Ahmad v. Sri Ram ..| 21 402 
455 | Amolak Chand v. Baijnath .. | 20 933 | 527 | Pemu x. Jas Kunwar 2l 449 
459°} Muhammad Abdul Majid Khan v. 534 | Balwant Singh“v: Gayan Singh . ZI 253 
| Ahmad Said Khan ..1 20 871 538| Mahendra Gopal Mukerjee v. 
464 : Shiva Prakash v. Karna av. 2 Lachman Prasad 21 915 
466 | Abdul Aziz Khan v. Nirma ..] 20 385] 541 | Randhir Singh v. Bhagwan Das... | 21 654 
470 | Ram Raj v. Brij Nath .120 8591 543 | Sundar Lal v. Brij Lal 21 734 
472 | Janki Missir v. Ranno Singh 21 72]| 548 | Kailash Kunwar v. Badri Prasad | 21 49 
474 | Parmanand Singh v. Mahant Rawa- 1 551 | Wahid Ali Khan v. Tori Ram ..| 21 91 
nand Gir 121 43] 556 | Makhan Das v. Mannu Lal | Al 614 
476 | Bajrangi Lal v. Mahabir Kunwar | 21 4981 558 | Balgobind v. Bhaggu Mal ..| 21 878 
478.| Yad Ram v. Cheda Lal 21 028] 560| Emperor v. Hanuman a. | 21 1005 
481 | Mahadeo Singh v. Sheo Karan 564 | Kundan Lal v. Shankar Lal 121 18 
Singh ' .. 121 464] 570 | Emperor v. Man Singh wv. | ZE 894 
484 | Alam Singh v. Gokal Singh «..; 21 271) 571 | Narain Das v. Har Dayal „ | 2I 830 
-487 | Partab Singh v. Bhabuti Singh ... | AE 288} 575 | Emperor v. Sayeed Ahmad ..|22 163 
499 | Babu Ram v. Said-un-nissa 20 916K} 578 | Nand Ram v. Chote Lal 21 575 
502 | Kokla v. Piari Lal 121 29| 582 | Suranjan Singh v. Ram Bahal Lal |21 6585 
505 | Sri Kishan Das v. Yakub Khan . | 2I 456 
e 
. . 


( 


) 


ii 


L2 


(B).—11 ALLAHABAD LAW JOURNAL, FROM OCTOBER TO December, 1913. 





| 


- 


Numes of Parties. 


Page of Vol. 11 
A.L.J., 1913 


| 
| 
| 
| 
| 
| 


Kailashi Kunwar v. Badri Prasad 


852 | Babu Ram v. King-Emperor 

854 | Balgobind v. Bhaggu Mal 

856 | Wahid Ali Khan v. Tori Ram 

861 | Net Ram Singh v. Tursa Kunwar 

865 | Ramkishore Kedarnath v. Jaina- 
rayan Ramrachhpal 

876 | Makhan Das v. Mannu Lal a 

877 | Rahmat-ul-lah v. Shams-ud-din ... 

881 | Vaithinatha Pillai v. King-Emperor 

901 | Kunwar Partab Singh v. Bhabuti 

| Singh l 

910 Kundan Lal v. Shanker Lal 

916 | Sundar Lal v. Brij Lal 

921 | Baqar v. Bang 

924 | Manendra Gopal Mukerji v. Lachh- 
wan Prasad 

926 | Hanuman v. King-Emperor 

932 | Man Singh v. King-Emperor 

931 | Indar v. King-Emperor 

983 | Syed Ahmad v. King- Emperor . T 

937 | Lal Mohan Shukul v. Kesho Ram 
Shukul 

9041 | Narayan Das v. Har Dyal 

945 | Nand Ram v. Chotey Lal 


t 


= 





pran 








| 
| 


Names of Parties, 


Page of Vol. 37 
L L. R., Bom 
1913. 


| 





494 | Gulekabai v. Ebrahim Haji Vyedin 
e 506 | The Special Officer, Salsette Build- 
ing Sites v. Dossabhai Bezonji... 
SLI | Nursey Virji v. Alfred H, Harrison 
513 | Shrinivas Sarjeray v. Balwant 

Venkatesh : 
538 | Narsing Shivbakas v. Pachu Ram- 

| Laas 
= 


+ 








epu | os 
Aas si" 
a nba am 
BEA: 
aB Aa bub 
TE e 
Kb BA | 4 
O, fa 
Y. P. 
21 494 950 
22 1611 955 
21 8781| 957 
21 914 959 
20 967] 901 

064 
20 958} 966 
21 6141 968 
21 6691 973 
21 369} 975 
21 288! 979 
21 13] 98i 
21 7341 986 
22 165| 990 

994 
21 915] 997 
2I 1005 | 1004 
21 894 
22 167 | 1009 
22 163 

1012 
22 7041015 
21 830! 1016 
21 575 

1022 


ear ao 


n————————M—— AND 


| 








Names of Parties, 


| 
| 
| 
| 
| 


a [c 


Vol. and page 
of Ind. Cas. 


orresponding 
1913-14. 





A 


Suranjan Singh y. Rambahal Lal | ZI 585 


Table 2 


BOMBAY HIGH COURT. 





Vol. and page 
of Ind. Cas. 


Corresponding 
1912-13. 


i 


P. 
I7 198 


I7 952 
I 7 


20 162 
20 254 


| 


| Page of Vol. 37 
1. L. R., Bom 
| iors, 


ee ee 


^ — 


553 
566 
559 


563 











Ram Bali Rai v. King Emperor... | 21 1007 
Gopal Singh v. King-Emperor ... | 22 755 
Sailani v. King-Emperor 22 336 
Kapildeo v. Thakur Prasad 21 868 
King-Emperor v. Bodha 22 428 
Mutsaddi Lal v. Harkesh Zi 001 
Rung Lal v Annu Lal 22 319 
Dan Prasad v. Gopi Kishen . | 22 59 
Muhammad Sadiq v. Ghous Mu- 

hammad we | 22 42 
Mul Chand v. Murari Lal ww | 21 703 
Shyam Lai v. Bachchu Lal «| 20 11 
Mangal Prasad v. Emperor we | Z2 740 
Bahadur v. Khushi Ram o | 22 9379 
Nazir Khan v. King-Emperor ... | 22 430 
Ram Dial v. King-Emperor 4.121 682 
Narsingha Singh v. Achhaibar 

Singh 22 539 
Fatmatul Kubra v. Aohehhi 

Begam we | 21 831 
Umrao Singh v. Ramji Das we | 22 622 
Mohammad Ali Khan v. Jasram,,. | 23 464 
Raghubir Prasad v. Shankar 

Baksh Singh 21 723 
Ram Charitra Rai v. Jinsi Ahirin | 21 859 


(A).—3" I. L. R., , BOMBAY SERIES, FROM OOTOBER TO Decenver, 1913. 


“F 
5 AO 
ao 
Names of Parties. P 8 f: E 
| ES 
Q 
Y, P. 
542 | Gangaram Hatiram v. Dinkar 
Ganesh O 526 
Emperor v. Chandkha Salabatkha 20 Oll 
Emperor v. Fulchand Bapuji 20. 608 
Murgeppa Mudiwallappa v. Basa- m 
wantrao we | 20 252 
Abdul Kadir v. Doolanbibi 20 530 
Ss Se ee DED e anaa aaa agi sem 


& 1 
2 





41 
. 


" ( im ) 
(A).—37 I. L. R., BOMBAY, 1913—coneld. 


| 
: 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 


age, 














. o. " * 
S g sed gH | pee 
E: SEO lm | cs 
E di arti 855 Fa ; FEE 
t f os Names of Parties. STE n a 5 » Names of Parties. | PEE n 
yah m o = =i =H m ; & ra = 
Der: EE uS [bug BS 
3 S & Is 
i | i 
"— —M | — MM — —— c ——À— pp, = 
: V. p. | Mis P. 
. ; | 
572 | Nawab Behram Jung v. Haji Sul- 644 | Sirdar N owroji Pudumji v. Putli- | 
. tan Ali Shustry we | I7 739 bai | I9 832 
575 | J ehangir Muncherji v. Bombay, 651 | Emperor v. Fattoo Mahomed  ... | 20 609 
Baroda and Central India Rail- 656 | Lalehand Nanchand v. Narayan 
way Oo. ..| IO 485 Hari 21 315 
595 | Hasan v. Rasul .. | 20 535 | 658 | Emperor v. Sanalal Lallubhai 20 613 
598 | Bhimabai v. Tayappa Murarrao... | 21 107| 666 | Emperor v. Balkrishna Waman ... | 20 998 
610 | Hanmant v. Annaji Haumante ... | 20 966 | 675 | Puttangowda v. Nilkanth Kalo 
614 | Shivayagappa v. Govindappa ... | 20 969 Deshpande 20 974 
621 | Bhoje Mahadev Parab v.Gangabai | ZI  54]| 682 | Bai Kashibai v. Shidapa Annapa... 21 23 
631 | Timmappa Devarabhatte v. Nar- 685 | Emperor v. Ramchandra Hari ... | 20 620 
- sinha Timaya Hebar . | ZI 123 | 692 | Vedu Shivlal v. Kalu Ukhardu ...; 21 310 
639 | Harakhbai v. Jamnabai I9 786 | 700 | Bhikaji Hari v. Radhabai i | 21 181 


a trates bri ERRARE 
————— 


= ——— ee € — ~ = am Ms band 





























$ . 
ae | [wig [Rei | dE 
d Aas ja. £ RO 
DH : | a2. SH Bd ow 
M Names of Parties. eu k.. Names of Parties. md 
S gs | GaSe [5gs ere 
ES a ETE: RSs 
kani i o E | 
Y Ò ih o 

Uem | 
| V F. Y P 
939 | B. N. Lang v. Heptullabhai | 21 714 |1010 | Sri Raja Venkata Narasimha v. 
944n; Lalchand v. Balkrishna "21 689 : Sri Raja Parthasarathy 21 389 
948 | Baroda Spinning and Weaving | 1016 | Krishnadixit v. Baldixit ..| 21 768 
Co., Ld. v. Satyanarayan Marine ; 1021 | Hirjibhai v. Jamshedji al 783 
and Fire Insurance Co, Ld. .. | 21 694 | 1084 | Dholka Town Municipality v. 
959 ` Sorabji Hormusji Batlivala v. Desaibhai al 847 
Jamshedji Merwanji Wadia 121 705 | 1036 | Hari Balu v. Ganpatrao Sakhuji- 
975 Emperor v. Gangapa Kardepa | AI 673 rao al 532 
991 v. Martu Vithoba Prabhu | 21 881 | 1039 | Emperor v. Moro Balwant Marathe | 22 158 
994 | — v. Haridas Lakhmidas,.. | 21 893 | 1044 | Jan Mahomed v. Datu Jaffar ... | 22 195 
996 | — —— v. Ladhu Ramji Jessa... | 21 894 | 1123 | Bai Hiragavri v. Gulabdas we | A 71 
998 | v. Asha Bhathi 21 897 | 1129 | Chatru v. Kondaji we | ZA 284 
999 v. Nanji Samal 21 657 | 1186 | Dahyabhai v. Chunilal [22 289 
1001 | Kumwar Partab Singh v. Bhabuti 1142 | Mallik Saheb v. Mallikarjunappa... | 22 292 
Singh 21 288 



































e Ex e 
* " 4 
l ( iv) " 
(A).—6 BURMA LAW TIMES, rrom SEPTEMBER TO Decenper, 1913. 
D xm Ng $e i EIL d CQ ECL CE o, 
"ia BÓ 
> 3 Su 
© Names of Parties. sac 
p: $uLn 
S TEE 
E 6 
Pa © 
Vv. P 
201 | Clifford, G. S. v. King-Empero : ui i "s i o | 22 482 
(B).—7 LOWER BURMA CHIEF COURT RULINGS, rrom Jouy To Dzosunzn, 1913. 
* pad bp 5D oj r- | bo 5p a 
35 $55 | 38 | BBS 
" g + «ff gi £z cH 
«s Aa Names of Parties. 2837 ra a FÁ | Names of Parties. 9 NS = 
af 23.5] g” TAE 
Sd 3 Porn Fia | 3 p- Or 
D. V. P. 
87 | Moment v. Moment ..| 2E 230] 72 | Ba Lin v. King-Emperor w | 22 161 
39 | Subramonian Pillay v. Goines: 75 | Ba Nyun v. King-Emperor | 2A 106 
sawmi Pillay 21 232 76 | Gaggeri Francesco, In the matter of | 20 752 
42 | Pappademetrio v. Rose Halliday... 21 3 77 | Chet Po, In re e| 22 76 
44 | Ismail Mamoon Dawoodiji v. Official 79 ! Po Han v. Ma Talok | 20 674 
Assignee 21 6 81 | Lun Maung v. Momein Bee Bee... | 22 935 
48 | Mi Nafizu Nissa v. Bodi Rahman... | 20 642 82 | Sein Yin v. Ah Moon Shoke ..| 23 187 
53 | Ba Thin v. King-Emperor 9| ZI 164 84 ! King Emperor v. J. S. Birch ... | 23 193 
66 | Burn v. Keymer ..| 20 971 86 | Changaram v. Raya „|23 3 
CO | Kali Kumar Sen v. Burjorjee ... | 20 640 88 | Lu Maung v. Maung Pu 23 367 
62 | King-Emperor v. Po Thin 122 164 90 | Anamallay, S. v. O. M. M. R. M. 
68 = v. Po Han ve | 22 147 | | Chety Firm 22 884 
64 | Lu Gale v. Po Thein 122 278 93 ; Ma Ne v. On Huit 22 925 
68 | Azim-ud.din v. King-Emperor ... | Z1 168 95 | Deikmann Brothers & Co., Ltd., 
70 | Sana Eman Saib v. Mooma Ena ; v Sulaiman Haji Brothers 
Mahomed Meera Saib 22 77 i & Co. we | 22 940 
71 | Mahomed Ibrahim v. Subbiah 
Pandaram ..| 20 678 | 
E - 


d a (v) 4 ` re 


Table 4 


BURMA (UPPER) JUDICIAL COMMISSIONER’ S 
COURT. 
1 UPPER BURMA RULINGS, rrom JULY to Dacemper, 1913. 


kahanan TEN Oe - - - papah 





















































d aba [ns wb 
n A m H 
B. | BH 5 . è 
x. Names of Parties. Sau . «um . Names of Parties. 3 aS 
2 243 o zi $a 
D - pah . 
ges | BP Sa [ERA TEE 
= oO P4 | Co 
Y. P ve E 
178 | Nga Ya Baw v. Nga Bya 22 959 | 183 | Thin, Nga Po v. U Thi gigs 
180 | King-Emperor v. Nga Kyauk Lon | 23 205] 191 Sayyid “Muhammad jie 
180 - v. Nga Nyo | 23 202 Law Pan 
181 | Nga Seik v. Nga Pu ,.]| 22 676 
CALCUTTA HIGH COURT. 3 HT 
(A).—40 T. L. R., CALCUTTA SERIES, FROM Sgerg&. RIR TO DECEMBES; f Be Le S 
Leane o ee mm ee ENE el s B MM eee ee ee Nga aa oe 7 
: P wm PAL oe aot "md 
ir bo RO a i Şa | eD Eiir - 
=O ARBOR O a ROS 
9 uw. E "us 
os Names of Parties. gage]. M Names of Parties. SORRE 
ote $358 |[2d3. | gens 
bo} S Bh BS [eas EHO 
ci o I. eo 
a. Q Ry o 
Ys E. | y, P, 
, i | 
635 | Krishna Pershad Singh v.. Moti 846 | Asgar Ali Biswas v. Emperor | 20 609 
Chand I9 296 | 849 | Subed Ali v. Emperor ..| 19 706 
650 | Hiralal Singha v. Tripura Charan 854 | Abdullah Mandal v. Emperor ... | 19 953 
Ray 19 129 | 858| Guru Charan Hajam v. Suklal 
678 | Anand Mahanti v. Ganesh Mahes- i Hajam ..| IQ 588 
war 21 909| 862 | Bidyaprasad Narain Singh v. 
685 | Chatrapat Singh Dugar v. Kharag | Ashrafi Singh ..| 20 269 
Singh Lachmiram I9 435 | 870 | Bhupendra Nath Bose v. Bangi 
693 | Emperor v. Harkumar Barman Tanti vee | 22 415 
Roy ..] 20 210 | 873 | Pulin Tanti v. Emperor ..| 22 109 
702 | Bangali Shah v. Emperor 20 612 | 879 | Chiman Lal v. Hari Chand ..| 19 669 
704 | Bisseswar Sonamut v, Jasoda Lal 891 | Nawab Howladar v. Emperor ... | 23 611 
Chowdhri I9 391 | 895 ! Ramprasanna Nandi Chowdhuri v. 
710 | Nanda Lal Roy v. Dhirendra Nath Secretary of State for India ... | 22 272 
Chakravarti 21 9741 898 | D. Weston v. Peary Mohan Dass... | 23 25 
716 | India General Steam Navigation 955 | Nanda Kishore Singh v. Ram 
Co. v. Bhagwan;Chandra Pal... | IQ 246 Golam Saha ..| I8 20? 
721 | Debi Prosad Chowdhury v. Golap 966 | Ramkishore Kedarnath v. Jai- Š 
Bhagat a | 19 273 |  narayan Ramrachhpal 20 958 
784 | Gulab Singh v. Gokuidas .. | I9 621] 982. Basanta Kumari Dasi v. Mahesh . 
806 | Mathura Prasad v. Tota Singh ... | 17 177 Ohandra Laha ..| 19 *41 
814 | Jagarnath & Co. v. Cresswell ... | 22 372 | 990 | Shewdhar Sukul v. Emperor  ... | I9 1006 E 
836 | Prosad Chunder De v, Corporatien 
of Calcutta | 22 388 


"M — a — an kah wa om 


T ——— Ó— ne - ao 
ET —— NIA gama ae th -——— = ~~ we =- -- bd — = —— — = — 





“6 























e * 
e 
. ( vi ) ° 
(B).—18 CALOUTTA LAW JOURNAL, FROM SEPTEMBER ro Dacenser, 1913. 
piger EE E D : M MEE 
28 EFENI GE . "ER 
on "d SA e "S i `a 
e Names of Parties. kk kaka Names of Parties. TEE 
$4 sana | SH ir 
foc) BESS | bo ES um 
d 6 
za Q Py o 
V. P, ‘| V. B. 
232 | Chandra Kumar Aioh v. Vien 399 | Bibi Ahmadi Begum v. Tarak ! 
Charan Dey 542 Nath Ghose ..] 2l 233 
234 | Net Ram Singh v. Musammat Tursa 452 | In ihe matter of Amrita Bazar 
Kunwar 20 987 Patrika 20 81 
237 | Ramkishore Kedarnath v. J ai- 502 | Srimati Mahamaya Kar v. Kishore 
narayan Ramrachhpal 20 958 Chang 21 948 
944 | Guru Das Kandu Chowdhry v. 505. | Indramani Dasya v. Priya Nath 
Secretary of State for India ... | 22 354 Chakravarti — - 21 963 
252 | Fakir Chandra Sinha Ray v. 609 | Godai Molla v. Aminuddi Howladar| 21 957 
Banamali Sain « | 21 1041 612 | Sheikh Jamahar v. Sheikh Nazir | Z1 960 
957 | Askar Ali v. Gopi Mohon Roy 514 | Kali Charan Mookerjee v. Emperor| 22 148 
Chowdhury «| AI .58| 519 | Emperor v. Gaya Prosad ..| 22 190 
280 | Himat Khan v. Sher Khan 2I 537 | 522 | Emperor v. Tarapada Naskar ...| 22 175 
269 | Akhil Chandra Biswas v. Husain 526 | Rani Hemanta Kumari Debi v. 
Ali Sowdagar ..| 20 698 Maharaja Jagadindra Nath Roy | 22 345 
264 | Ramdhani Sha v. Topi Bibi — ... 21 938] 533 | Radhasyam Kar v. Dinobundhoo 
969 | Mati Sheikh v. Baikantba Nath Biswas ..1 20 760 
Kar 20 809] 536 | Ichhamayi v. Kailas Chandra | - 
271 | Budayar Rahman v. Karam Ali. | 21 47 Mukerjee 18 377 
974 | Budhu Koer v. Hafiz Husain ri 20 821 538 | Nawab Sir Salimullah Bahadur Y. 
277 | Bhagwat Buksh Roy v. Sheo Sainaddi Sarkar 22 337 
Pershad Sahu 21 481} 54] | Gossain Das Kundu v. Mrittunjoy 
308 | [n the goods of Harriett Teviot Agnan Sardar 22 26 
Kerr 21 5021 544 | Dina Nath Das v. Ganesh Chandra 
39] | Khirodamoyi  Dasi v. Adhar Saha, 20 155 
Chandra Ghose ..| 2E 516] 548 | Ganpat Marwari v. Balmakund 
324 | Maharaja Manindra Chandra Behara 22 27 
Nandi v. Jagannath Khan =... | 21 527 | 658+) Bhairab Chandra Naskar v. Kadam . 
327 | Tribeni Prosad Singh v. Sheikh Bewa 22 28 
^ Basirul Mesh . 21 518] 556 | Ramtaran Nag Mazumdar v. Hari 
329 | Bhowani Misser v. Peari Jha  ... | 21 264 Charan Nag Mazumdar [22 80 
399 | Saroda Kumar Roy v.J SEE 559 | Durga Charan Mahto v. Baghu- 
Saha, 22 247 nath Mahto 20 810 
834 | Sarbananda Nath Bhowmick Y. 564 | Arman Sardar v. Satkhira J olat 
Rana Gazi 21 530 Stock Company Ltd. 20 273 
337 | Siba Prosad Samanta v. Gossain 566 | Hari Mohan Misra v. Secretary of 
Das Dutt 20 488 State for India in Counoil 22 36 
344 | Sheikh Abdul Bahman v. Jadn- 607 | C. H. Booth v. Emperor we | 22 179 
nandan Singh Jha 21 528] 574 | Akram Ali v. Emperor .22 185 
347 | Maharajadhiraj Sir Bejoy Chand | ` 578 | Baharuddin Mandal v. Emperor... ve | 22 187 
Mahatap Bahadur v. Chandi 582 | Nafar Sheikh v. Emperor 20 74l 
. | .Oharan Chatterjee 20 78! 690 | Shaheher. Ma v. Emperor 21 378 
359 | Dhiraj Bala Dasi v. Gopal Chandra 694 | Shamu! Kissore Addy v. Girindra 
Mukhopadhya 20 768 Nath i 22 32 
354 | Achhutanand Bhattacharji v. Ram 597 | Durbijoy Mandar v. Daman Bhagat 22 67 
Nath Bhattacharji 21 791 GOL | Bishambhar Satbhaya v. Nadiar 
c9 | Hanseswar Ghose v. Rakhal Das ; Chand Mandal 22 04 
; Ghose 20 683] 603 | Deb Narayan Dott v. Chuni Lal 
362.| Ashi Bhusan Dasi v. Pelaram Ghose 20 630 
Mandal 21 519] 612 | Proshad Narain Singh v. Mussam- 
3656 Vaithinatha Pillai v. King-Emperor 21 369 : mat Dulhin Genda Koer .. | 22 276 
384 | Kunwar Partab Singh v. Bhabnti 613 | Nabin Chandra Tripati v. Kali 
Singh we | 21 288 5 Kumar Das 20 39 
393 | Venkata, Narasimha Appa | Row v. 616 | Akhil Prodhan v. Manmatha Nath 
Parthasarathy Appa Row  ... | 2I 389 Kar | 22 86 
LM MÀ z 





` ( vii ) i 


(B).—18 CALCUTTA. LAW JOURNAL, 1913—concld. 


| 




















D có 2 OMNES ear aii E E 
aq | -| 228 178 | #28 
ES gg. [87 ao. 
aa? ' Names of Parties, CEN = Names of Parties. | eda. 
Sd goad 93 TEE 
æ d e 
SO i | fo Be SS 
a (9 
m | o pa O 
j V. P ty P 
621 | Dasarath Patel v. Brojo Mohon 638 | Suprasanna Roy v. Upendra Norain 
Gaontia 4.122 90 Roy a 22 601 
628 | Bepin Behary Bera v. Sosi Bhusan 643 Baijuath Prasad Singh v. Sham 
|; Datta 4.]22 96 Sunder Kuer | 22 402 
633 ,Lachmi Prosad Chowdhury v.] * 


646 | Peary Lal Das v. Peary Lal Dawn | | AA 407 


|! Jag Mohan Lal Chaubey n | 22 594 
j. 











(C).—17 CALCUTTA WEEKLY NOTES, rog l5tu & 29TH SgerEuBEn, 1913. 


ji 














| 
| 
| 
| 
| 
| 
| 
| 












































| Ekramuddin .. | 20 670 


Biswas E 


e Ba [=e] bs 
nig Pea Ee | EES 
cae go, [Ou aU od 
4 Zi Names of Parties. SRF - - e Names of Parties. B. S a n 

WW > o | 
© = = © $ Si o E E O a4 e 
FO SP on | Fo Tix 
£4 | e fly f - 
v P V. P 
1221 | Meka"Venkataramayya Appa Row 1242 | Maharaja Sir Nripendra Narayan 
t v. Sri Raja Parthasarathy Appa | Bhup v. Maharaja Manindra 
| Row 21 389 i Chandra Nundy . | 22 889 
1225 | Board of Examiners v. Provas 1245 | Aga Syed Jalaluddin Husain v. ! 
Chunder Roy .| [B 627 "King-Emperor 22 721 
1230 | Debnarain Dutt v. Chairman of 1247 | Pramotha Nath Ray Chowdry v. r| 
the Baruipur Municipality — ... | ZO 264 '  King-Emperor | 22 767 
1233 | Faizar Rahman v. Maimuna 1248 ' Rajeshwari Debi v. King- Emperor | 23 489 
Khatun .. | 20 510 | 1260 , Corporation of Calcutta v. Sre- | 
1240 | Saraswati Barmania v. Moti | mutty Mohamaya Debi we 120 901 
Barmanya 20 72]|1253! Amrita Bazar Patrika, In the 
1241 | Nabin Chandra Hazari v. Mritunjoy . matter of | 20 81 
| Barrik we | I9 981 | 
(C).—18 CALCUTTA WEEKLY NOTES, rog Novexses-Deceuses, 1913. 
prre tis ndaga aapa NE | nani waana aiten E QE aa T a en Tamanan kan akena arak” Waa a ara Ken na aana ae 
ap c3 E oo c3 bp Bp of 
Jan &p 50 o pal 

a Fes | 73 | $28 
Se H'd. 9. | EU. 
us : Names of Parties. 98g [E^ Names of Parties. edu. 
S LES EIS eps 
ic | ERR Ec EPOR 
£4 oO Py Oe. 

1 = v. P. Y, Pa 
1 : Mahomed Ali, In the matter of a 27 | Hari Charan Dutta v. Monmohan 
ı petition of .. | 20 977 Nandi | 20 874 - 
22 | Sheikh Sadaruddin v. Sheikh 31 | Radhashyam Kar v. Dinabandhu |* 








kad 
[NA gah sapaa ngga M 



























































© viji ) e 
(0).—18 CALCUTTA WHEKLY NOTES, 1918—-concld, 
a to boa | 9 35 to Èp of «i 
dt 5 i @ | if 5 Bo E 
E . : ` al e 
ie e Names of Parties. B. 3 5 e Names of Parties. 3 SE £ 
E o zt 4 E Qm ka 
o 
EE E Seal & Gg z puo 
Ay o Pa Í o 
V. P. ` 0| V. P. 
129 | Maharaja Sir Rameshwar Singh ; 
38 | Mahammad Gauhar Ali v. aa Bahadur v, Sreemuty Janeshwari 
din Sheikh 22 383 Bahooasin 21 397 
38 | Sheikh Elahi v. Sheikh Hukum ...| 20 9071 136 Bejoy Chand Mahtap v. Sashi | . 
42 | Hitendra Singh v. Rameshur Singh} 22 873 Bhusan Bose 23 101 
55 | Durga Charan Mahto v. Raghunath 188 | Raj Kumar Girja Nandan Singh 
Mahto ; 20 810 v. Kanhaya Prosad Sahu .| 20 701 
69 | Gouri Sunker Byas v. Niader Sing 23 287 | 140 | Jitendra Kumar Chattopadhya v. 
66 | Raja Durga Prasad Singh v. Ra- Nritya Gopal Mukhopadhya 16 831. 
jendra Narayan Bagchi 21 750] 143 | Saradindu Narain Roy v. Benode 
74 | Kripasindhu Roy Pitam v Mohunt Behary Mohata 20 644 
Parmanand Das Goswami 22 359 | 147 | Nafar Sheikh v. King- Emperor .. 20 74 
84 | Sati Prosad Garga v. Monmotha 153 | Rajkumari Bhubaneshwari Kumar | - 
Nath Kar IB 442° v. Oollector of Gaya 21 975 
86 | Shiva Proshad Samanta v. Gossain ` 168 | Tinkari Mukerjee v. Satya Niranjan 
Das Dutt 20 488 ‘Chakrabutty 20 250 
92 | Jitlal Singh v. Raja Kamaleswari 160 | Sundarmani Dei v. Gokulanand 
i Prosad I5 614 Chowdhury IG 900 
94 | Gaijuddi, Howladar v. Ainuddi 165 | Paltoo Pandey v. Sri Newas 
Howladar 22 431 Prosad Singh 20 841 
95 | Mahomed Imamuddin v. Debendra 168 | Hari Mohan Majumdar v. Sri 
Nath 22 422 | Mohan Ghosh 20 820 
98 | Louis Edouard Lanier v. The King 23 657] 170 | Chandra Nath Tewari v. Protap 
108 | Gunpat Singh v. Moti Chand | 17 171 Udai Nath Sahi 23- 105 
106 | Ram Das Hazra v. Seoretary of | 173 | Ashi Bhusan Dasi v. Pelaram 
State | 16 922 Mondol 21 519 
113 | Bam Lal Mondal v. Khiroda Mohini 175 | Nityanund Das v. Udai Narain 
Dasi .| 20 569 Mondal 22 885 
116 | Sreenath Dutt v. Kaser Sheikh ... | 20 344] 176 | Israil v. Samser Rahman 21 861 
119 | Hari Nath Singh. v. Ram Kumar a 180 | Ofel Mollah v. King-Emperor 22 723 
- Bagchi ZO 703} 183 | Musai Singh v. King-Mmperor 22 1008 
121 Harriett Teviot Kerr, In In the e goods of | | ZI 502 eo 
MADRAS HIGH COURT. 
(A).—36 I. L. R., MADRAS Smznizs, FROM OorosggR to December, 1913. 
eo ' to bp d SO reg ho m mn 
eo E i E A oe E 45 AS 
'o e p “dud. S ri i =| T rd 
a Names of Parties. S RY a d e s Names of Parties. = $ 8. 
ori KEN jens EIE 
DH Mi a ae onn [5-5 | Ab Or 
Ay e P4 | o 
a ee —_—_ 4 mE 
5 | v. P, y. F. 
D. O» i | 
438 | Singaram Pillai v. Syed Gulam 439 | G. Kanakayya v. Janardhana 
Couse Sha 4 =| & 1091 Padhi (48 736 
te AN e A MERE I o MM TT 








(A).—36 I. L. R, MADRAS Ssrms, 1913—coneld. 


( 





) 


ix 





e — Lam —ÀÀ— 


PA E oe 
pa 


Names of Parties. 
| 
j 
Kesavulu  Naidu v.  Arithulai 
Ammal oes 


| Annapurnamma v. Akkayya 

| Subba Chariar v, Muthnveoran 

| Pillai » 

| Manicka Mudaliar v. Chinnappa 
Mudaliyar T" 

Secretary of State v. Subbara- 
yudu 

Kandasami Pillai v. Nagalinga 
‘Pillai Ir 

Veerayya v. Gangamma S 

Ganapathi Aiyar v. Sivamalai 
Goundan 

Karibasavana Gowd v. Veerabhad- | 
rappa 


Public Prosecutor v. Abdul Hameed 
Kunchi Amma v. Ammu Amma... 
Muthu Amma v. Gopalan 


* ouem —— NANA REE TR a 


(B).—95 MADRAS LAW JOURNAL, rrom Ocroser-Novanner, 1913. 








to D: ko. 
HE EEEE AE 
34 3558 [ge 
- pd a) Names of Parties. B, S E = i » 
emo Ba ads 
ÈD ed rl Bh Ori |n a 
P4 o Ay 
V. P. 
453 | N. Jaladu, Re 22 168} 538 
457 | G. G. Jeremiah v. F. S. Vas 12 981, 
470 | N. Ponnusamy Nadan, Re I3 110] 544 
471 | P. Muneyya, Re 22 1871 553 
472 | Subbian Servai, Re 13 278 |. 
4/4 | Narayanasami Naicken, Re I5 7 557 
477 | Andiappa Pillai v. Muthukumara : 
."|  Thevan 14 140| 559 
482 | Seshagiri Row v. Vajra Velayudam 
Pillai 14 157] 564 
484 | Meda Vengamma v. Mitta Chela- i 
mayya I5 17] 570 
492 | Jambulayya v. Rajamma .| I5 859] 575 
493 | Amman Pariyayi v. Pakran Haji 15 262 
497 | Panga Maistry, Re 18 415 | 580 
499 | Official Assignee of Madras v.: ` 
Rajam Ayyar 1G 883} 585 
601 | Vaithinatha Pillai v. King-Emperor 21 369] 691 
` 593 
: al Wore A 19 os 
e Pee ING 
a e Ru A 
te avg Jes 
l ; Bd 
d Names of Parties. a a E " E 
fo BESS b 
Oy oO P4 
Y. P. 
373 | Venkatarangam Chetry v. Venkata- 433 
subbammah . I9 740] - 
379 | Ranganatham Chetty v. Lakshmi. 449 
ammal 21 15 
386 | Raja Venkata Narsimha Áppa Row 445 
i Raja Parthasarathy Appa Row | ZI 889] 447 
393 r Muthusami Iyer v. Sreemetha- 
nithi Swamiyar 19 694] 451 
408 | Solai Gounden, In re 121 174 
405 | Doraisami Sirumadan v. N ondi- 462 
sami Saluvan 21 4101 459 
410 | Kocherla Seetamma v. Pillala . 476 
Venkatramayya - 21 387 
411 | Seoretary of State for India v. 481 
Santaraja Shetty 21 432 
499. | Sivasubramania Mudaliar v. Soma- 484 
sundaram Chettiar 21 412] 486 
496 | Koneti Naieker v. Jatu Gopala | | 
Aiyar - 417 


Names of Parties. 


LO TD ries i HO qp cun Sin dh iruae mem 


Gajapathi Kistna Chendra Deo 
Garu v. Srinivasa Charlu 
Krishna Hande v Padmanabha 
Hande sv. 
Kamakshamma v. Emperor - 
Kotagir: Venkataramarayanim v. 
Partibanda Basavayya 
Narayanasami Naidu 
Namburi Bhadri Raza 
Subramania Aiyar v. Subba Naidn 
Mare Gowd, In re 
Bamakrishua Pillai v. Karunakara 
Menon 
Manonmani Ammal v. Vythialinga 
Naicker ids 
Mohideen Batcha Sahib, In re  ... 
Vidyapurna, Thirthaswamiar v. 


Rangappayya 


Garu v. 











8 
EN 
. 4" 
vpis 
8 RS 
Bo 
Pe 
S'S yuni 
Be ‘Sr 
© 
v. P. 
22 169 
I9 12 
14 96. 
I 6 1002 
IG 18 
I6 30 
I6 839 
17 4 
I6 14 
22 981 
I6 178 
I6 895 
o. - 
nd 
BES 
BE. 
E. A os 
O'S v 
Ep 
o 
o 
y. P. 
20 445 
21 177 
21 467 
21 213 
21 420 
21 421 
21 148 
21 G25 
21 402 
21 688 
21 405 








rr nen 


















































e , 
n ` 
* 
" | (x) e 
(B).—25 MADRAS LAW JOURNAL, 1913—coneld. 
M e D ui ia c 4 o, 
RE 28S | 33 LEE 
or, : "d. o. j ng, 
qe Names of Parties. ogg [EH Names of Parties. 8 Aes 
8d ~ Ges Bm Bo os 
oa BESS Eu RES 
£4 DO P4 © 
V. P y. P 
489 | Net Ram Singh v. Awsammat 661 | Parasurama Pattar v. Venkata- 
Tursa Kunwar 20 967 chalam Pattar 21 701 
492 | Kunwar Partab Singh v. Bhabuti 563 | Subramania Nadan v. Ramagami 
Singh 21 288 ' Nadan 21 656 
501 | K. R. V. Firm v. Sathyavada 565 | Nataraja Aiyar, In re 21 890 
: Sitharama Swami ‘ e | 21 6384] E567 | Srinivasa Row v. Pichai Pillai 21 629 
507 | Batcha Sait v. Abdul Gunny ... | ZE 308 | 672 | Lakshmammal v. Narasimha- 
610 Gangu Reddi v. Samarapathy raghava Aiyangar 21 445 
Mudali - ee | 21 6811 577 | Lakshmi Narasayya v. Narasimha- l 
512 | Ramkishore Kedarnath v. Jaina- chari ..] 21 685 
rayan Ramrachpal 20 958] 578 | Maharajah of Venkatagiri v. 
518 | Vaithinatha Pillai v. King- Em. Ayyappa Reddi 21 532 
peror 869 Vakkiyil Puthan Veetil Kelu Nair 
- 581 | Avanchi Lakshmi Narasimha v. v, Vakkiyil Puthan  Veetil 
Avanchi Lakshmamma, 394, Meenakshi .. | 21 639 
536 | Vasudeva Aiyar v. Devasthanam . Ponnuswami Pillai v. Chokka. 
Committee of Negapatam 451 lingam a | 21 672 
545 | Ponnusami Chetti v. Narasimma John Howe v. Charlotte Howe ... | 21 646 
Chetti 293 Chella Narasiah v. Sontan Obbayya| 21 869 
582 | Sabapathi Pillai v. Chookalinga Adityam Tyer v. duci 
Pillai 691 Aiyar 21 458 
. 656 | Lakshmamma v. Ratnamma is 698 Zemindar of Sivagiri v. Michael... 21 587 
560 | Hajee Aboobuckor Rahimtulla Saib 613 | Board of Revenue Madras v. Orr 21 876 
v. Official Assignee of Madras... | 21, 545 | 617 | Sree Balusu Buchi Saravagarudu 
s Garu v. Venkata Raju 21 913 
(0).—14 MADRAS LAW TIMES, rrom Ooroser T? Decumper, 1913. 
= = pamawang daa ra babah Terni sada AA AMAN Aa aaa aaa aa aaa aaa aaa aaa a Aa a aa 
- cS D Vu x OD - ton 
H S38 |ia , EEE 
o. J "n. a9 ue gS 
p Names of Parties. agg pre Names offParties. + 2S B 
m - Bag | 53 | $35 
Ei ieoa j| $s | BESS 
Ay NN = ik s |: 
| V p: [ V. P 
319 | Kocharla 8eetamma v. Pillala Ven- 364 | Vasudeva Aiyar v. Devasthanai | 
kataramanayya 21 387 Committee of Negapatam | 21 451 
320 | Raja of Kalahasti v. Maharaja of 360 | Vairavan Chettiar v. Avicha Chet- 
Venkatagiri 121 389 tiar ' 21. 65 
325 | Avancha Lakshminarasamma v. 363 | Pokkunuri Balomba v. Kakkora- i 
Avancha Lakshamma 21 394 parti Krishnayya 20 934 
328 | Mare Gowa, In re 21 146 1 382 | Adityaram Iyer v. Bamakrishna 
341 | Manonmani Ammal v, Vythialings Iyer 21 458 
a Naicker 21 402 | 385 isna Iyer v. Adityaram 
344 | Vidyapurna Thirtha Swamiar v. ~ `| Iyer ..| 21 468 
Rangappaypa 21.405 | 386 | Sivaganga Zemindari v. Chidam. | 
346 | Chakrapani Misro v.  Sadasiva- i baram Chetty 556 
‘}e sodangi 21 314] 388 | Chokkappa Mudaliar v. Akmed: | 
348 | Seoretary of State v. Santaraja 5 ullah Sahib 21 558 
I 4 


Shetty ' i . 432 












































" ( xi ) . 
(C).—14 MADRAS LAW TIMES, 1918-—coneld. 
——— —Ó— vmm — = v. 
ML. LM OmU IL dux M NOD EQ D, «p 0 ec t0 o 
xS |SES | 23 eee 
= e if i ra D Ao a 
N z . < BE PES * Names of Parties. e d E Hi 
Names of Parties. BS Aes | oy mg A eD 
9 os | on BHO 
ban | tx Be Om 
Ei cR E. 5 
d D P4 
Š o KEANGGE KENE ERES — 
t UU e mh ae a aan m rm sen y P. V. P 
Pillai v. Chockkelingam 
. 490 Wa ve cu Reddy v. 21 560 612 dicc lai 672 
Kanni Amma ne j Chetty v. Ramasawmi 
391 , Arunachela Gounden v. Kuppu- E 21 5602 d wn T 21 609 
nadha Gounden 
. 514 | Sri Raja Parthasarathy Appa Bao 
ian EUIS. vali "m Rus ca Socretary of State for Indi» | 21 871 
Ramachandradu | Viswanatha : 
396 | Venkatasubbier v. Krishnamurthi | 21 568 f 520 M Na A 21 864 
xe ocn mL ME SR Ee Sahib v. Muthiah 
ghava Iyengar di S A Chettiar 2 I 762 
401 | Doraisami Sirumadan v. Nondisami 410 | 8241 Baunustha. Tyee v. Ozhaphoor 
Saluvan J Pathiriseri Raman Nambudripad| ZI 740 
405 | Rajah of Venkatagiri v. ayampn [ 682] 5830 | Varadiah v, Kumara Venkata 
*  Ayappa Reddy Perumal Raja al 782 
is d Sem Veeram- 21 316} 532 | Mohamed Kasim, In re a 173 
BASTA sy er 533 | Venkatayya Heggade v. Kuppanna 611 
414 Pe Naiker v. Juba Gopala | 21 av | 534 Mailuspa y Anaan v. Hari Hara Iyer 22 291 
yer ; ury Rasappa Setty v. Nambury 
418 | Angammal v. ROM Mahomed Sy dish 535 ica Le y 21 92 
Sex nig pid 21 8981 585 Raja of Karvetnagar v. Pandur 
421 | Nataraja Iyer, In re — - 1.1 21 587 Govinda Mudali Al 868 
423 | Zamindar of Sivagiri ee 4 537 | Subbayya  Mudaliar v. Thulasi 
497 | Rajah of Pittapore v. Gani Ven- | 21 595 Mudaliar 22 44 
| katasubba Rao ae Otta kkal Thazath Suppi - v. 
430 | Batchu Ramayya v. Dara Satchi | 21 600] 545 Syed Alibi Masahur Koya — ...| 22 404 
qur nen mU P aridi 18 171] 647 | Srinivasa Iyengar v. Radakrishna 
med Subba Naidu | 21 421 Pillay 22 64 
437 | Subramania Iyer v. Su 21 enl sm Vellore’ Pain Boara v: Gopalasami 
442 | Subbu Tevan, In re ' 21 668 Naidu 21 759 
443 | Nagappa Thevan v. Mid Lcid 21 645 | 555 | Singa Iyer v. Venkataramana Iyer 23 6 
447 | John Howey: CUIRE one Howe 22 157] 559 Sornalinga Mudaliar v. Pachai 
468 | Vempalli Bali Reddy, In re us Naidken 22 1 
464 | Kandalam Rajagopalacharyulu v. 2 107| s60 | Mayari Venksteranga Row v. Raja 
Secretary of Btate d Keesara Venkataram Narasimha 
477 | Nandi Baddy Fakeer Reddy v. o 9x5 Row {| 21 842 
Thimmakka di 
. 562 | Gajepathi Maharaju v.  Sondi 
478 | Karuppan Ambalakaran v. Maham 22 288 e lada Bissoyi Ratno ws | Al 833 
mad Sakuth Levvai 668 | Phatmabi v. Haji Abdulla Musa 
485 | Gade Seshamma v. Bulusu Ven- 32 an Sahib . | 21 984 
katasuryanarayana 
2 | Devaguptapu Bhaskaradu v. 
486 idu ecc sasana Moothad ere oT din acts Base vu du 21 840 
v. Cochin Sirkar : 
Vakkiyil Pathan Veetil Kelu Nair v. 
489 | Manimathu Udayan v. Ram siengar 21 879] 574 mh ivil Puthan Veetil Meenakshi 21 639 
491 ccr n Chetty v. Mukunda 21 763} 579 | Palaniappan v. Subbarnya Gounden’ 22 4 
aidu ia Pillay v. Palaniappa 
495 | Kondappaneni Kotayya v. Ganguru 21 78 585 ia y Mp 21 978 
Seshaya i b d v 
587 | Koppuravvuri Subbarayndu v. 
498 | Namberumal Chetty v. Kotayya... S Ds 7 iih Cotton, Jute and Paper 
499 | Board of E M EA " = Mills Co. 3l 22 276 
502 | Yinuganti nna Venkatrayani R dd | 
Garu v. Kotagiri Venka‘a Nara- | 33. 55 588 decade asantarayudu v. Reddy 49 
simba Rayanim Gara K l 559 | Tumkuri Venkatramiah v. Mada- 
509 | Kandasami Koundan v. arup. | 21 601 i bhanshi Lakshminarasimha 
panna Koundan toa | 21 598 Oharyulu sol AA. dd 
510 | Rama Iyer v. Rajagopala Iyer ... | 691 | Muthurakku Maniagaran v. Rak- . 
SU Rete en COH. ee 21 604 kappa Maniagaran 22 9 
Chettiar ; ane 596 | Punga Seethai Ammal v. Punga | 
Nachiar Ammal — wet i 22 .18 








n 








*i 


n? 


( xii} 


(D).—(1913) MADRAS WEEKLY NOTES, rRow OCTOBER TO DECEMBER. 





























= kk = ap & d 
i 3 * a 5 RS 4 o a z AO 
a4 À at gu] oA RES 
ux br Names of Parties, Raat | at Names of Parties. SH 
o E (oim) o E zy = e 
© 3 a) tet S Oel 25 a 
eoe BP Om t B e O ri 
FA o - a Q 
y. P. y. P. 
` 705 | Kaliappa Gounden v. Deivasiga- 876 | Khan Sahib Bangi Abdul Kader 
mani Pillai ..118 27 `v. Official Assignee of Madras..: | 20 482 
800 | Sri Rajah. Irugauti Prakasa 879 | Varadarajuln Chettiar v. Pattra 
Rayanim Garn v, Yeranki Peda Narayanaswami Chotty 20 51s 
; Venkata Row 21 319| 881| Manonmani Ammal v. Vythilinga 
802 | Krishna Hande v. vodiasabha Naicker 21 402 
Hande 21 177| 884 | Vairavan Chettiar v. Avioha 
804 ! Sankara Ramayya v. ‘Andusmalli Chettiar ..121 65 
|: Venkataratnam I8 615] 886 | Devanai v. Raghunatha Row ... | 18 298 
805 | Ramasami Chetti v. Ramanathan 895 | Srirangam Chettv & Son v. Saba- 
^| Chetty 21 192, pathy Chetty & Co. .. | 21 573 
806 | Imandi Appalaswami v. Rajah of 897 | Purushotam Naida v. Ponnurangam = 
Vizianagaram 20 538 Naidu 21 576 
826 | Vaithinatha Pillai v. King-Em- 899 | Venkatasubbier. v. Krishnamurthi | 21 ses 
peror 21 309 901 | Vidya Purna Tirtha Swamiar v, | 
821 | Kurucha Gangu Naidu v. Kovvuri Rangappay ya: 121 405 
| Basava Reddi 18 691] 903 | Venkatanarayanasami Reddi v.| 
826 | Vellappa Chettiar v. Narayanan Kanni Ammal .'21 6560 
| Chettiar I8 81] 904 | Chairman, Municipal Council, Sri. | 
828 | Venkata Samba Sadasiva Devara . rangam v. Subba Pandither | 20 956 
v. Papayya Devara 21 737] 908 | Narayaniah v. Mrs. Annie Besant | 21 545 
833 | Lakshmammal v. Narasimha- 818 | Kocheria Seetamma v. Pullela ! 
raghava Iyengar 2l 445 Venkataramanay ya “a | 21 387 
836 | Avenchi Lakshminarasamma | Y. 919 | Rajak of Venkatagiri Y. J ayaimpu 
Avenchi Lakshmamma . | 21 394 Ayyapareddi 21 532 
839 | Muthukrishnier v. Veeraragava 924 | Koneri Sholagan v. Kumarappu- 
lyer 21 8316 dayan 21 566 
842 | Vasudeva Aiyar v. .Devasthanam 926 | Lessees of the Sivaganga Zemin. 
Committee of Negapatam 21 451 dari v, Chidambaram Chetti 21 556 
847 | Adityam [yer v. Ramakrishna Iyer 21 458] 928 Nagappa Thevan v. Emperor 21 66068 
85U | Ramakrishna Iyer v. Adityam Iyer! 21 463]| 932 | Sundaram Sastry v. President of 
851 |'Ramasawmi Aiyar v. Venkates- the Municipal Commission, í 
wara Aiyar I8 171 Madras . vee | 22 237 
856 | Subbu Reddiar v. Kumaraswamy 935 | Mahadeva Sastri v. Municipal 
Reddiar .4. 21 461 Council, Kumbakonam 21 847 
857 | Nithiananda Muthuswamy Moni- 935 Subramaniam v. President, Mn. 
garan v. Visvanatha Manigaran 457 nicipal Commission, Madras a. | 22 278 
858 | Bommireddipalli Chinna Venkayya | 987 | Kandalam Rajagopalacharyulu v. 
_ v. Secretary of State for India 18 102 Secretary of State for India ... | 22 107 
862 | Kamakshamamma v. Emperor ... | 21. 467 | 959 | Sri Raja Parthasarathy Appa Row 
863 | Chockkappe Mudaliar v. Ahmed. v. Secretary of State for India | ZI 871 
ullah Sahib 21 568} 905| Ramalinga  Varaguna Pandia 
866 | Arunachala Gouudan v. Kuppanada Chinnatambiar v. Micheal 21 687 
Goundan I 5621 969 | Marimuthu Udayan v. Ramiengar | 2I 879 
867 | Rama Venkatasubba Iyer v. Shan- 971 | Ardajeri Rama Reddi v. Karpi 
mukam Pillai 21 530 Sivaga 21 916 
867 | Talupula Chinna Sabayya v 974 | Angammal v. Malic Muhammad 
Talupula Pichamma 21 511 Sayed Aslami Saheb 21 583 
668 | Hajoo Aboobuckor Rahimtulla Sait 977 | Kuthalidath Narayan Mootha v. 
v. Official Assignee of Madras... | 21 645 Cochin Sircar 21 .930 
869 | Kotagiri Venkataramanjum v. 980 | Palakunath Kannamboth Imbichi 
Patibanda Basavayya 21 218 Nair v. Ramar Nair ..1 21 935 
87l | Paladugu Parasuramayya v. Valli 982 | Rama Iyer v. Rajagopala [yer 21 598 
Ramachandradu 21 564] 983| John Howe v. Charlothe Howe ... | 21 645 
874 | Boddu Sanyasiraju v. Kobra Rama- 989 | Rajah of Pitapore v. Gani Ven- 
murthi ..]| Al 548 katasubba Row : 121 6595 
rrr eei e ttt eg RR DRAK AA Aam a CR 


M. W. N. 


Page of (1913) 








Page of Yol 9 
N. L. R. 1913. 


—— o — o yea MÀ —À —À 


——— 





( 


xii ) 


(D).—(1913) MADRAS WEEKLY NOTES—coneld. 





— - —— e————. — —— a a 
d mame mak HÀ — aaa maan kan tee 




















matar Bn aan 


——À—Ó—Á —— 
o i d ry iid ~e “r 9 
Ĝi 





$ 


| 











Du ~, 
Pea |8 fe a 
; 8d e| OA EEG 
Names of Parties. | du] Names of Parties. Ed B 
i oa é Sq = B ut SS 
o AG 
Be Sa | boss : Be SS 
o Fu © 
y. P. y. P: 
Khaji Sayyad Hussain Saheb v. : 1912 | Secretary to the Commissioner of 

Edize Narasimhappa IG 962 Salt v. South India Bank, Lid. 20 
Ramanathan Ohetty v. Kadiresan Tinnevelly 865 

Chettiar 21 604 [|1016 | Singa Iyer v. Venkataramana Iyer| 23 6 
Kondapaneni Kotayys v. Gangara 1019 | Gttapurakkal Thayath Suppi v. 

Seshayya . | 21 778 Sayid Alabi Masahur Koya 22 404 
Parathy Valappil Moideen, In re Zl 469 | 1021 | Venkataya Heggade v. Kuppanna | 21 611 
Rangasamy Iyengar, In re a 2 781 | 1022 | Raman Goundan v. Ramalinga 20 
Bachu Ramayya v. Phara Satchi... 600 Mudaliar or 827 
Lakshminarasayya v. Narasimma- 21 e5 1024 | Imbichunni Nair v. Narayana 21 

chari Nambudri 767 
Kandasami Kovnudan v. Kara- | 216 1025 | Vellore Taluk Board v. Gopalasami 21 

panna Kovundan 01 Naidu 759 
Ponnusami Pillai v. Chockalingam | 21 1028 | Nagary Rasappa Setti v. Nemburi 21 

Pillai 672 Venkataratnam 922 
Govinda Chetty v. Emperor .| 21 898 | 1029 | Ramanatha Iyer v. Ozhahoor Pa- 

Alagappa Chetty v. Ramasawmi | thiriseri Raman Nambudripad.. | 21 740 

Chetty | Zl, 609 | 1034 | Srinivasa Iyengar v. Minor Thiru- 

Sreenivasa Iyengar v. Official As- ! vengadathaiyangar Z3 264 
signeo of Madras : 21 77| 1047 | Muthurakku Maniagaran v. Rak- 

Sri Yerruganti Chinna Venkata- kappa Maniagaran 22 9 
narayanan Garo v. Kota Giri | 

Yenkatanarasimha pee] | 

Garu 21 650 

3 3 
NAGPUR JUDICIAL COMMISSIONER’S COURT. 
9 NAGPUR LAW REPORTS, rrom Ocroser yo Duowmper, 1913. 
D ETE o uS a 7 7$ 
ap bo oi o te tp 50 v 
dad | do J AS 
aus Ze FEE 
Names of Parties. B a E: a8, Names of Parties. B. e E z 
Ou n t OG rd 
` | BESS | bz ES 
o oO 
y. P. y. P. 
Amritrao v, Govind 21 5901 168 | Kisan v. Ramchandra 21 851 4 
Yenka v. Dharma 21 597 | 176 | Tatia v. Gangaram 21 855 
Culleu v. Mrs. Elkins 21 699 | 179 | Anjuman Islamia v. Hisamal 22 65 
Rafinddin v. Brijmohan 21 602 | 182 | Govind v. Gopala 22 09 
Narayan v. Bisram ..| 21 607 | 184 | Abdul Husein v. Emperor 22 177 
Fulmal v. Musammat Papabi | 21 608 | 188 | Aman Ali v. Imambi 22 89 
Nana v. Mulchand ..| ZI 918 | 191 | Sheikh Nazarali v. Hiraman 22 94 
Vithu v. Emperor 21 910 














( xiv} ; i ‘ e 
Table 8 | EE 
OUDH JUDICIAL COMMISSIONER’S COURT. _ 

16 OUDH CASES, FROM SEPTEMBER TO DEOEMBER, 1913. 





























e to bo di e bo of 
ef" 3&3 | oe EES 
Or yi "a . o "d . 
PS BETES Laa : ; dE ES 
uw. Names of Parties. &gdgauYl«u. Names of Parties. Ba he 
^ ko -EPa | bo EPA 
Ay oO P4 e 
M. P. Y. P. 
257 | Mohammad Sharafat-ullah v. Hira 341 | Mohammad Ali Khan v. Lalta 
Lal 121 52 Singh “21 "744 
201 | Shivnath Singh v. Manohar Lal 22 245| 346 | Sheo Bakhsh Singh v. Musamat 
264 | Mahabir Bakhsh Singh v. Sheoraj Umeda - 22 605 
Singh 22 269] 350 | Brijmohan Singh v. Ram Milan 
267 | Gaya Din Singh v. Har Karan Singh 20 898 
Singh 22 1321 354| Lachhman Singh v. Bahadur Singh! 22 642 
272 | Bhagwant Singh v. Daulat Singh 21 757 | 357 | Jagannath v. King-Emperor ... | 21 466 
277 | Asghari Kbanam v. Raj Bibi... | Z2 267 | 3969 | Lal Bahadur v. Sheo Narain Lal... | 22 702 
281 | Bharat Singh v. King-Emperor ... 21 384| 370 | Debi Dayal v. King-Emperor ... | 23 508 
283. j Gaya Din Upadhya v. Triloki Nath 371 | King-Emperor v. Bithal Nath ... | 22- 768 
| Singh 22 201| 374 | Hari Das Pal v. Municipal Board, 
285. | Sar dha Bakhsh “Singh v. Durga Luoknow vee | 22 6052 
Bakhsh Singh 22 263| 378 | Kali Bakhsh Singh v. Ram Gopal 
290 ! Yasin Ali Khan v. Murtuza Husain Singh we tf 21 985 
‘ Khan 22 577.| 386 | Jagrani . Koer v. Kuer Durga 
825 | Bismillah Begam v. Shahr Bano Parshad w | 22 108 
Begam 22 529 . ` 
PUNJAB CHIEF COURT. 
(A).—14 PUNJAB LAW REPORTER, veom Ooroser TU DEG&MBER, 1913. 
S e ` i ap fo a T e tp ae 
= gas | os gaa 
on ; Bd. om " B. 
P på Names of Parties. oss PA, Names of Parties, 243. 
Si | dun INE 9d A 
sat < Re SAL Ga Be SS 
Qe o O Py o 
z an E zt l E 
OE Hii TE Peso d — € d — án 
V. P. . V P 
296 | Attar Chand v. Umar Hayat <. |] 20 556 | 302 | Sher Singh v. Devi Dyal wa A0 701 
297.| Ramu Mal v, Harcharan Das ... | ZO 562} 308 | Divan Singh v. Kishen Singh 20 771 
298 | Phusa v. Surjan „| ZO 503] 304 | Musammat Ganhar Khanum v. 
209 | Arura v. Emperor .. | 20 596 Nawab Khan 20 "777 
800 | Kalu v. Sawariya ae | ZO 567] 3806 | Aziz Khan v. Duni Chand 20 812 
801 | Manohar v. Dulà i 756 Murli Dhar v. Gobind Ram . | 20 817 
| 















































* ( xv ) 
(A).—14 PUNJAB LAW REPORTER, 1913—coneld. 

—  — M —— —————————————————— ÁÉÓÓ E ==. kad 9 
5B C peg [38 EB 
d | Sa jd ds yt 
> Rh Names of Parties. . S go fe ei Names of Parties. =, aor 
SH Sa a [EA $n 
3 ESSAI. Be SS 
a l O zi D 

|v. PRI v. P, 
! , i | 
' 307 | Nazar Muhammad v. Ahsan-al. 826 ; Chaha v. Emperor ivi | 20 1002 
Hag a} 21 281] 327 | Mansa Ram v. Emperor M | 20 1004 
308 | Arjan Dass v. Ganesh Dass 21 249 |. 328 | Emperor v. Bakhtawari .4 | 20 1005 
809 | Ramzur Singh v. Secretary of 829 | Bahawal v. Emperor na | 20 1007 
State 21 270] 880 | Musammat Jamnas v. Beli Ram ...4 21 657 
310 | Ghulam Mustafa v. Halima Bibi... 21 298| 331 | Ude Singh v. Nur Mohammad ..| ZIE 561 
311 | Harnam Singh v. Ramditta .|21 808] 332 | Feroze-ud.Din v. Mehran ..1 271 5603 
‘812 | Anokha Singh v. Crown .121 477 V 833 | Shuja Khan v. Nawab Khan .. | Notre- 
313 | Crown v. Hari Singh 21 ATL portable. 
3l4 | Fatta v. Orown 4121 4737 3834 | Udham Singh v. Crown ed I 75 
-815 | Mehru v. Crown 2 | 21 4741 835 | Shib Das v. Crown we | 21 899 
316 | Lala v. Crown | 21 475 | 386 | Rulis v. Sultani 20 532 
817 | Kewala Nandgir v. Orown „| 21 4781 337 | People's, Bank of India Limited, 
818 | Fateh Sher v. Crown | 21 466 Lahore v. Messrs. Narain Das 
319 | Bangi Lal v. Crown 121 467 Bhagwan Das we | 21 6577 
320 | Chanan v. Crown „| 2I 468] 339 | Rukman v. Kirpa Devi ..1 22 184 
321 | Jesa Lal v. Ganga Devi .| 20 868] 339 | Narain Devi v. Hira. | 21 843 
822 | Kanhaya Singh v. Premi 20 876] 8310 | Abdul Karim v. Allah Bakhsh we | 21. 624 
828 | Ibrahim v. Barkah ..]| 20 879] 341 | Barkat Rai v. Ali 121 643 
324 | Kesar Singh v. Asa Singh * .,,/ 20 890| 342 | Ghulam Haider v. Ghulam Nabi.. 21 6043 
326 | Asa v. Emperor ..| 20 992 |. 343 | Taj Muhammad v. Islam 1| 21 031 
(B).—48 PUNJAB RECORD, rros OcrossR ro Decempar, 1913. 
M. to Bp sj eo to bo gj d 
T | ASS |" BEES 
35 ida. jag ; Ta 
pert Names of Parties. gag pni Names of Parties. gags 
+e oO ; Hs MN 
B PA 9 5 MES 3 PA S I ta C) 
ST E SOS gm a Om 
Zi | | oO Zi - o 
Civil. V. B. Civil —coneld. Y. P. 
92 | Bhagwan Das v, Shiv Dial > ...| 22 811] 106 | Narain Singh v. Gopal Singh — .. 20 2 
93 | Lakhmi Das v. Musammat 107 | Chetu v. Jawand Singh’ ee | I9 944 
Daropti i ..| I9 8591 108 | Ram Devi v. Shiv Devi I3 290 
94 | Ralia v. Wariam Singh 20 454] 109 Fateh Chand v. Menghi Bai we | 19 481 
05 | Muhammad v, Islam 21 681 1 110 | Ram Chand v. Sham Parshad ..,| 22 851 
96 | Misanunnt Partapo v. Asa Bam. 19 211 | 111 | Barra v, Lachhman. 22 603 
97 | Abdul Salam v. Hamid Ullah I5 116] 112 | Secretary of States v. Sir dar- Gopal 
98 | Akbar Ali v. Alla Dei sv | 22 2 Singh we | 20 425 
99 | Dalip Kaur v. Fatti wa | 18 9301 113 | Diwan Singh v. Kishen Singh 20 771 
100 | Lachhmi Bai v. Hondi Bai 21 7191 144} Khuda Bakhsh v. Ahmad Khan w | 19 459 
101 | Nathu v. Fattu 121 722] 115 | Daropdi v. Sada Kaur we | 22 212. 
102 | Chiman Lal v. Hari Chand . 119 669 
103 | Radha Kishen v. Basant Lal ... | 22 576 Criminal. 
104 | Ghulam Muhammad v. Dagwandhi | 2] 848 . 
105 | Lahore Bank, Limited v, Lakhi 90 | Crown v. Nanak Chand. - Na | 22 155 
Ram ..1 I9 9701 21 | Bogi v. Crown .. | 22 420 








61 





| No. of Vol. 48. 
P. R. 1913. 





227 


29 


24, 
20 
26 
27 


, Vol. 8 


Ko. of 
P 








e 
C xvi 9 ao 
(B).—48 PUNJAB RECORD, 1913—coneld. 
sg [s Xt 
eO m S3 g Pe 
4 BU . o0 au, 
Names of Parties, 9857 Pon Names of Parties. Sg ag 
Sd nle95 - T 
E FS oH R p € uU 
; e Zi o 
. Criminal —conold, v. ER Revenue. v. P 
Ürown v. Kanshi Ram 21 679 8 | Khanum Nur v. Hayat Khan ..] 22 660 
Crown through Jhanda Singh v. 7 | Polar v. Khayali A2 552 
Muhnmmad Diu |] A2 742 S | Mohammad Nasir Khan v, Farid... | 22 308 
Sunder Singh v. Crown 21 1008 9 | Kishor Chand v, Badhawa Singh.. | 22 656 
Karim Dad v. Crown 21 907 
Miran Bakhsh v. Crown 22 722 
Bishen Das v. Crown 19 1004 
(C)—8 PUNJAB WEEKLY REPORTER, vrom Ocropse To Decemser, 1913. 
ss [og an Èp o 
maag | H ed 
gO f= " ej m6 
aud. ANG l ; gU. 
Names of Parties. CC E Names of Parties, ERE. 
li a EA pH oD a W o kang 9 
CE- hO- BO u D 
Be Om | ofr H Be Ora 
D Zi o 
Civil. ys P: Civil—coneld. V. B 
Gowardhan Das v. Kesho Ram ... | 20 491 | 208 | Hussaina v. Sahib Nar na | 22 "785 
Dhan Kaur v. Lakha Singh — ..|j 20 6519]| 209 | Rukman v. Kirpa Devi 2. | Z2 184 
Mashkurunnissa v. Hashmatullah | 20 177] 210 | Sher Singh v. Devi Dyal | 20 "761 
Sant Das v. Ram Bai 20 295] 211 | Jesa Lal v. Ganga Devi . | 20 868 
Labhu v. Ganda Singh 20 528 | 212 | Narain Davi v. Hira 21 845 
Karm Din v. Khattar 20 A481] 213 Kesar Singh v. Aaa Singh 20 890 
Nagina Singh v. Ralla .. | 20 566] 214| Sahiban v. Mahammad 20 6522 
Secretary of State v. Gopal 215 | Lahore Bank, Ltd., v. Lakhi Ram I9 970 
Singh .. | 20 425] 216 | Jotu v. Lehna aa IB 8382 
Surfraz Khan v. Muhammad 20 4371 217 | Sham Parshad v. Ram Chand 20 201 
AMusammat Jamna v. Beli Ram -21 537 | 218 | Mangli v. Sobha Singh 120 272 
Shahanchi Khan v. Begam Jan ... | 20 451 |.219 | Mukandi v. Bakhtawar Singh ...| I9 215 
Ude Singh v. Nur Mohammad 21 5611 220] Bam Diwaya Ram v. Milkhki| - 
Rulia v. Saltanti 20 532 Ram ..1 IB 553 
Feroze-ud.din v. Mehran. 21 563] 221 | Partapo v. Asa Ram I9 211 
Aziz Khan v. Duni Chand 20 812] 222 | Ramji Das v. Muhammad Ramzan | 19 248 
Chuni Lal v. Beli Ram 20 473| 223 | Barkat Rai v. Ali 21 613 
Mehngi Bai v. Fateh: Chand 20 355| 22i! Muhammad Hussain v. Sheru 20 274 
Diwan Singh v. Kishen Singh 20 771] 225 | Muhammad Ali v. Jamita 20 197 
Gauhar Khanum v. Nawab 226 | Ram Gopal v. Sita Ram , 20 319 
Khan 20 7771 227 | Ghulam Haider v. Ghulam Nabi. 1421 648 
Uttam Das v. Chanan Das 20 462, 228 | Barru v. Lachhman we | 22 508 
Ibrahim v. Barkat 20 879 | 229 | Abdul Karim v. Allah Bakhsh ... | 21 624 
Mrs. K. Manual v. Prem Singh . 20 665 | 230 ! Taj Muhammad v. Islam .| 21 6031 
Manohur v. Dola 20 755 l < 
Ghulam Nabi v. Allah Din I9 964 | Criminal, 
Murli Dhar v. Gobind Ram 4,1] 20 817 
People's Bank of India Limited, 28 | Anokha Singh v. Crown 2L. 477 
Lahore v. Messrs. Narain Das 29 | Crown v. Hari Singh 2l 471 
Bhagwan Das 21 577 80 | Arura v. Crown 20 £96 
19 981 31 | Fatta v. Crown . 21 473 


207 | Chhabil Das y. Massu 


























ertt nter e tgk evum 





















































586 | Kusir Bap v. Emperor 
129 | 589 | Govindachetti v. Perumal Chetty 
456 | 590 | Jhalku Tewari v. Emperor ‘ 
155 | 691 | Kannappa Naicker v. Emperor ... 
166 | 592 | Bharat Singh v. Emperor A 
159 | 593 | Fateh Sher v. Emperor 
-162 | 594 | Jagan Nath v. Emperor 
163] £95 | Bansi Lal v. Emperor v rel 
: 595 | Kamakshamma v. Emperor 
164 | 596 | Chanau v. Emperor 
166 | 597 | Parathy Valappil Moideen, In re 
598 | Chintumon Singh v. Emperor 
Emperor v. Hari Singh 
170 } 600 | Imperator v. Shoukatmal 
170 | 601 | Fàtta v. Emperor 
602 | Gobinda Chandra Roy v. Gopal 
iil. Ohandra Pandit 
602 | Mehru v. Emperor 
172 } 603 | Lala v, Emperor 
172 4 GOL | Emperor v. Zalikhun 
i74] 605 | Anokha Singh v. Einperor ay 
176 | 605 | Rum Dulare v. Ajudhya Singh ... 
Kewala Nandgir v. Emperu- 
369 | 607 | Ochhan v. Emperor i 


529 | National Bank of India, Lid. v. 
Kothandarama Chetti 

546 | Mare Gowd v. Emperor 

555 | Muneshar v. Raghubir 

556 | Emperor v, Neamatulla 

559 | Muthia Moopan, In ve 

582 | Ramdhir Rai v. Emperor 

563 | Azim-ud-din v. Emperor 

564 | Nga Ba Thin v. Rangoon Electric 

` Tramway Go. 

564 | Emperor v. Nga Po Tha 

569 | Ratnendra Lal Mitra v. Corpora- 
tion of Calcutta s 7 

570 , Nga Po Han v. Emperor 

570 | Medapati Ammireddi, In re " 

971 | Ram Charan Saha v. Haji Meah 

| Haji Abdulla 

572 | Thirakonam Kuppachari v. Em. 
peror ves 

572 | Thaddeus v. Janaki Nath Saba ... 

574 | Solai Gounden, In re R^ 

575 | Udhan Singh v. Einperor 

576 | Har Saran Das v. Emperor 

577 | Vaithinatha Pillai v. Emperor 


—— a 


x 


t Na 
( xvii ) — | ; 
(C).—8 PUNJAB WEEKLY REPORTER,’ 1918 concld. ° 
SS SS SS EL A 
E PES |28| 288 
cae ; aao |$ | Boe 
qu Names of Partios. aga [^5 Names of Parties. gaan 
ta E Ub e p OO Chet kie u , Ul jM I^ 
-© A n dos H O RSS 
SM BP Om| om EP © 
Var o zi 5 : 
| Criminal —contd, Vv P: Oriminal—coneld. V. P, 
92 | Mehru v. Crown, ia | ZI 474 99 | Udham Singh v. Crown we | AE 175. 
83 | Lala v. Crown |: 121 475 40 | Shib Das v. Crown |I 899 
34 | Kewala Nandgir v. Crown we | 21 478 4l | Chuha v. Crown .. | 20 1002 
2 Fateh Sher v. “Crown ~ 121 465 42 | Bahawal v, Crown a | 20 1097 
26 | Bansi Lal v. Crown 21 [467 43 | Wasakhi v. Crown aa | 22 752 
37 | Chanan v. Crown au | ZI 468 44 | “Bishen Das v. Crown .. | 19 1004 
38 | Asa v. Crown .. | 20, 992 : 
CRIMINAL LAW JOURNAL OF INDIA. 
. 14 CRIMINAL LAW JOURNAL, Frou Ocroszg to December, 1913. 
E sbg [3| — B TE 
32 5 RO met SS uy "O0 
o, Hd. NE gw, 
ia CS Names of Parties. EEF es Names of Parties. S 33. 
oF 2258 | oF R gh OS 
Eo | Rsa | &ó TRE 
À, o & a | Ó 
Yy. P ! P. 
| 
| 
| 


* * » ^ 
4 * ^ * - 
a "eM Maemen waman nm mman semarang 


NNNNNN N NNN NN NNNNNNN 
s Met Mew et oag e wami uci Dow ee rn, pana 
c 
e 
et 
= 





. * » 
« * 


- 
- ^ * 
- * * 


oe 


NNNNNNNN NNNNNNNNNNNNNNN x 


gg Peut sawa Dan Jet. ipea, nawan Ieee Pes gat Dem Best Jove Prem tee HE font JER Met. Don iet Don S4 
tha 
-I 
> 


75 
76 
477 
477 
478 
479 


Tand 
“y 
e 

fa 
EM 
e 


Li 


aa a. Mer de HO can Mentes amie aana aaa Abner Mir MARCAR à daga aia APPS eH. 


idi EUM 








piece a erp n ap NG aaa 














? ° 
So . 
A ( xvii ) 
e = e 
4 14 CRIMINAL LAW JOURNAL, 1913—coneld, P 
. 5 o, ) o: 
An j en èo d An en to d 
P , Bad | eS BE 
"d Names of Parties. eee ETE Names of Parties. Bed E 
d ` OA n h Om 4 
bS BESS | fd Be Se 
E 9 di o 
A 5 & Š ,. 
V. ER. Y. B 
609 | Kanhai v. Emperor ,.]| 21 657 | 654| Man Singh v. Empor or w | AXI, 894 
609 | Emperor v. Nanji Samal we | 21 6574 654| Ladhu Ramji Jessa v. Emperor .. | Z1 894 
610 | Goman Saya v. Emperor 21 6581 655 | Chandra Kumar Manna v. Jugal 
615 | Emperor v. Ram Newas 21 663 Charan Mondal we | A1 895 
618 | Nepal v. Emperor [21 666] 656 | R. Nataraja Iyer, In re zi 896 
619 | Imperator v. Gobindram 121 6874 657 | Emperor v. Asha Bhathi ZI 897 
620 | Nagappa Thevan v. Emporor Zl 668] 658 | Govinda Chetty v. Emperor 21 898 
623 | Subbu Tevan, In re 21 6711 659 | Shib Das v. Emperor ^ 1! Ai 899 
624 | Ponnuswami Pillai v. Chokkalingam 21 672 | 660 | Emperor v. Surnamoyee Biswas... | 21 900 
625 | Gangapa Kardepa v. Emperor ... | Z1 6731 664 | Partapa v. Emperor we | AI 904 
631 | Emperor v. Kanshi Ram „ | A21 679 | 666 | Sumeshwar v. Emperor ..| Al 906 
633 |'Kunji Lal v. Emperor 21 081] 667 | Karimdad v. Emperor Tal 907 
633 | Gangu Reddi v. Samarapathy 670 | Vithu v. Emperor 21 910 
Mudali .. | 2I 681] 672 | Ataur Singh v. Emperor 2l 912 
684 | Ramdial v. Emperor f 21 682| 673 | Emperor v. Gulli Sahu 21 993 
637-| Lakshmi Narasayya v, Narasimha- 676 | K. Bezanji v. Emperor ..] 21 996 
chari ..| 21 685 | 682 | Sitab Singh v. Dalganjan Singh... |. 2I 1002 
638 | Hooper v. Emperor 21 686] 684 | Ulfat Sheikh v. Emperor we | 21 1004 
640 | Mohideen Batcha Sahib, In re 21 90988] 685 | IIanuman v. Emperor wee | 21 1005 
611 | Martu Vithoba Prabhu v. Emperor; 21 881] 687 | Rambali Rai v. Emperor Zi 1007 
642 | Autar Singh v. Emperor ve | A1 8821 688 | Sunder Singh v. Emperor 21 1008 
653 | Emperor v. Hari Das . „| AI 893 . 

















Comparative Tables Shewins SirinüB6Ethe Volumes and 
Pages of all Indian Law Journals and Reports, 
—. for the year 1913, with the corresponding 
pages of.[ndian Cases Volumes | to 23. 


Allahabad, I. L. R. Series, | Allahabad, I. L. R, Series, 


Allahabad, I. L, R, Series, | Allahabad, I. L. R. Series, 








Vol, XXXV. | Vol. XXXV —"contd. Fol, XXXV —contd. Vol. XXXV —coneld. 
Ind. Cas. Ind. Cas, Ind. Cas. | Ind. Cas. 
4 . Page. | Page. Vol Page. | Page. Vol. Pago. 
Fagy xvit 16 | | E xviii 005 | 355 XX 424] 575 .. XXII J63 
3 .. XVI 408) 177 XIX 631 387 XIX  651| 078 .. XXI 575 
5 XVII 507; 178 XVIII 731| 389 ^ 665| 592 .. " 586 
8 573! 185 XIX 63] 391 XX B A 
9 os 672) 187 : 76 | 402 . — 816 
14 ..  , 976; 190 : 79 | 405 XIX — 745 -— 
J9 .. XVI '422| 194 XVII 744 | - 407 XXI 666 | 
24 333 | 197 o 797| 410 XX 6781 
27 ^ 399 | - 200 XIX , 416 | 412 XIX 990 | Allahabad Law Journal, 
29 XYII 7921 202 9] 419 » 986 Vol. XI. 
24 2741 20$ ..  — p» 304| 425 XX 6538 
4o 0» 66] 207 XVII 726| 427 » 145). 1 m XVII 608 
A8... ., 7| 211 XIX 267| 428 K a4| 7 uu — gay 
58 .. n. 401| 227 » 91 | 482 XVIM' 465| 11 .. XVIII 971 
60 .. 0, — 799| 238 XVII 763 | 47 XX 27; 18 ..  , 270 
63... i 797 | 240 " 721 | 44l ii 4l! 16 .. " $44 
69 .. —., 788| ?43 XIX 622 | 445 XXI G 18 .. o Bi 
68 .. > OA) NT , 614] 448 XXII 98. 18 , 804 
72 , — 465 | 249 ,  7447| 460 .. XX  497| 99 , 865 
74 , . 480| 280 XVII 923|^455 |...  , 933; 25 » 678 
2B XVIII 146] 254 XIX 46511 459 M 87 29 5x : 575 
80 30 | 257 XX 192! 464 XXT 2) 38 u po 377 
99 "gyi | 269 XIX 307 | 466 XX 885} 36 .. XVII 724 
02 . — 977) 9203 XVII 960} 470 , — 889 7" 89 wy Bad 
91 , 865 | 205 - — 9»7| 472 XXT 72° 42 .. , T58 
08 , — 573, 270 XIX 2388| 474 E 48: 49 .. XVII 22 
102 "^ — 844| 271 . — 788 | 476 ^ 498: 55 ..  , E96 
108 .. 4 3351! 273 » 8401. 478 , 681 5] . 21 
a ae! 254 | 233 "887 | -481 » 464) 62 .. : 14 
107 ..  . 6090: 290 XX  216.| 484 » 71) 66 ..  , 60 
100 is . > — S96] 292 XVIII 998 | 487 >  2888| 68 ..  , 618 
ill. : 91 | 296 , 959] 499 XX  910| 73 ..  . OTa 
116 i 14 | 999 „ '987| 502 XXI 299 7 .. XVII 846 
19 xVI 7281 302 4 904] 503 , 486) 788 .. n 788 
123 XVIII 5785 | 307 XIX 125| 506 2 — 963! 86 .. XVII 95 
120 .. XVII 846] 308 XX . 490| 512 |. XX 892: 89 , 690 
132 xvi 699| 811 XIX  188| 518°..  ,  8906| 91 ..  , 69 
134 | 697 | 325 , 954| 521 XXI  460| 93 .. , 682 
136 ^ 682| 326 "  BI4| 524 » — 402] 94 ..  ., 684 
133 ”  ' S46 | 329 XXI 657| 527 » 49) 90 o 640 
143 ” 8851-8381 XIX 6261 534 », 28) 99 ..  , 697 
146 » 28] 337 . 826| 638 > — 915! J01 ..  , 246 
149 , O98 | 353 XXI 619] 541 », 854] 104 ..  . 699 
150 , — 8281| 358 XIX 332| 543 , 78$, 106 ..  , 698 
154 >  — 679| 301 XX 239] 548 : 49} 107 .  . — 251 
168 » 282] 864 XIX 121] 551 i 91: ML "oy e 679 
57 e MA] 368 . 3 7856 | 556 o BLA IB” 697 
a o gor] ayo oo tO} 558 s. — SS| D5. 0 4,728 
163 0o 7O 711] 874 =. ` XX  1006| 560 "O 1008] N7 ..  , 885 
n i: T 8111 375 .. a 406. | 9504 M 181 118 .. i 244 
167 awa  500H| 98 ..  , 258 | 570 „o E94| 1200 Fan 
' J68 .« a 521! 380 .. XIX. 645! 571 25 880! 121m .. XVI 872 


4; 


i * Allahabad Law Jowrnal, 


Fago. 


125 
137 
329 
133 
135 
137 
139 
141 
14h 
146 
152 
155 
157 
161 
167 
169 
172 
179 
184. 
188 
191 


. 193. 


196 
£20) 
201 
200 
202 
212 
214 
217 
221 
24. 
231 
233 
235 
238 
241 
` 244 
248 
: 249 
253 
255 
260 
263 
265 
270 
272 
277 
280 
282 
286 


289, 


291 
2934 
295 
297 
30L 
Ale 
309 
310 
313 
315 
317 
381 
383 


Vol: XI—contd. 


Ind. Cas. 


Vol. 
XVIII 


© XIX 


Page. 


280 
704 
708 
282 
711 
533 
752 
Sit 
763 
768 
336 


"765. 


766 
718 
517 
758 

30 
811 
521 
676 
769 
331 
635 

53 

55 

63 


65, 


- 67 
76 
19 

114 

781 

126 

797 

416 


427 


923 
726 
447, 
304 
419 
878 
451 
336 
744 
762 
927 
734 
614 
622 
307 
238 
783 
960 
782 
959 
928 
319 
216 
957 
213 
254 
138 
314 
179 


E aaa aa a AA Ka a aaa en en aan aa E 
E 


( 


Allahabad Law Journal, 


Vol, XI—contd. 


nd 


Page. 


| 


. Ind. Cas. 
Page. Vol. Page. 
335 XIX ` 870] 
340 XX 408 
341 XVII 916 
345 5 945 
349 XX 450 
352 a XVIII 721 
355 ; vy 920 
357. AX 182 
87:0  .. XIX 862 
862 ' XX 184 
365 à XIX 127 
369 A XX 289 
57 L i AXI 6019 
377 A XX 183 
379 NIX 121 
3832 ; i 814 
386 " 18 
389 : » 291 
430 P: 789 
402 XVIII 90954 
407 à XIX 818 
411 D ES 785 
418 < XVII . 949 
423 ; KIK 250 
420  .4 $ 397 
432 . XVIIE 909 
437 XIX 125 
439 " 960 
449 E 332 
445 XX 260 
447 ; XIX 247 
451 XX 236 
452 - 1006 
454 XIX 375 
456 XX 247 
468 XIX 674 
461 ‘ XX 231 
463 AIX 615 
469 M 340 
471 KA 258 
478  , AIX 676 
481 x " 037 
A86 ‘ XX 405 
489 T XIX 576 
404  .. " 287 
500 se x 445 
512... 2 610 
517 4. 296 
527 ‘ XX 424; 
529 T 409 
533 A XIX 664 
584 651 
537 A XX 831 
‘649 64 - 318 
549... 4 421 
545 - is 399 
543 i XIX 337 
056. .. " 513 
559 T XX 816 
563 : NIX 990 
570 . XIX 638 
574 XXI 605 
580 2 XIX 661 
586  .., i 709 
989 uu 516 


| 
| 


Ja 


Allahabad Law Journal, 


596 
599 
601 
603 
606 
613 
614 
615 
617 
619 
621 
625 
630 
631 
638 
642 
615 
649 
654 
657 
659 
664 
668 
CL 
673 
678 
633 
686 
688 
639 
691 
696 
698 
711 
713 
717 
719 
721 
724, 
726 
729 
731 
733 
784 
738 
TAL 
742 
745 
746 
749 
752 
794. 
737 
799 
761 
763 
765 
766 
769 
770 
772 
118 
719 
783 
786 


Vol. XI— contd, 


Ind Cas. 


Yol, 
ee AXI 


***9 33 
tet XX 


Page. 


666 
638 

10 
673 


. 986 


653 
641 
149 
678 
658 
978 


526 


Li 


»- 


Allahabad Law Journal, 
Vol. XI—coneld, - 


Page, 
793 
196 
798 
801 
801 
809 
812 
815 
818 
829 
833 


bee 


Bombay, 


Vol. 


Ind. Cas. 
Vol. Page. 
XXI 497 

" 464 
XIX 660 
XX[ 498 

T 663 

» 479 

» 460 

» 462 

XX 73 
XXI 209 
m 449 
XX 896 
p 372 
XXI 49 
XXII 16r 
XXI 878 
» 91 
XX 967 

» 958 
XXL — 614 

» 609 

» 360 

) 288 

n 18 

» 784 

XXII 165 
XXI 916 
T 1005 
»  . 894 
XXII 167 
"n 163 
T 70 
XXI $30 
5 676 
» 655 
n 1007 
XXII 7656 
x. 3386 
XXI 868 
XXIL’ 428 
XXI 601 
XXII 349 
, 8 
» 42 
XXI — 702 
XX 11 
XXII 740 
» 79) 
" 430 
XXI 682 
XXII 6539 
XXI. 831 
XXII 622 
XXIII 464 
XXI 723 
859 


32 


a 
— 


I. L. R. Series, 


XXXVII. 


XIV 
XVII 


13 


793 
gF 


13 


Bombay, I. L. R. Sertes, Bombay, I. D. R. Seriés, Bombay Law Reporter, ‘ Bombay Law Reporter, 


Vol, XXXVII—contd. Vol, XXXVII —coneld. Vol. XV —contd. l Vol. X¥—contd. 
" p ‘Ind. Cas. fnd. Cas. Ind. Cas. . Ind. Cas. 
Page. Vol. Page. | Page. Vol Page. | Page. Vol. Page. ! Page. Vol. Pago. 


88. .. XVII 142) .471 
aT ue cU 148 | 480 


578 aa XX GOI 


XIX 7361 1260 .. XIX -95 
Wi 58O  ... T 608 


„ 894| 180 I 98 | 


ct 
ao 
E 


Fol, 2 


42  .. 5 210| 436 a ji 901 1-175 a i 333 ; TD 416 
DÀ uuo 6 7 176: 88. in i 903 | 178 .. 4 387 | 098  .. " 492 
DT au " 215| 491 .. XX 216! 193 .. » 4086 606 .. XIX 837 
60 .. " 637 | -494 .. XVII 198) 205 a » 394 1.013. .. n 52l 
6t n 5 642 | 506. u S 952 | 209 an n 491 626 " 618 
7L au XV 520| öll e XXI TE ue ig 491 694 a 513° 
1B Sas M TIL | 513 - XX . 162] 2383 .. 4 424 640 f 520 
^ 8L .. XVIF 170| 538 „n 5 254 | 227 : 442 — 640  .. » 669 
84 .. 5 657 | 542 n » 526 9381... i 520 652 a " 826 
87 x» » 659 | 553 |. " 611| 244 ... j 475 665  .. XX 5206 
OL use > 661 | 555 a.a » 608 | 249 ., $5 480 672  .. z 530 
95 a ; 665 | 559 a : 252 | 252  .. 4 485 6030 .. 7 535 
OF a » 6701 563 .. f 530! 208 .., i 538 — 631  .. 7 537 
iol «hk aa 673 1. 572 .. XYI :789 | 278 «. 2 59L 034 n » 533 
107 TE T 746 575 jaw XIX 485 283 one 35 821 | 682 , e y 609 
Ta! 4s s 676 | 595 . XX 535| 297 .. n 328 ' 60i  .. n 613 
118 as M 884; 5908 .. XXI 107) 903 .. » 331^ 700 a » 018 
192  .. x 663| 610 .. XX 9685, 308 .. » 512° 702 .. H 620 
138 we M 625 | 6l4 u ss 969 | 307 ... " 30b, 708 » 908 
144 x » 580 | 621 .. XXI 54] 9ló © 9 507 .` 716 : 834 
146  .- 3i 714 631. an yi 123 820 wn ” 736 | T24 ine » 814, 
189 ai — us 534 | 60399 .. XIX 786. 828 © XX  14i' 743 .. D 859 
158 .. XIX 408| 6044 .. ', 832 | 829  .. T 224 | 750  ... » ` 882 
172 .. XVII 866} 651 .. XX €09| 3931 .. " 149 | 765  .. » 966 
178 a » . 785 | 656 : XXI 315 3988, em XIX 789: 768 „a 53 969 
18i ece : 796 | 658 .. XX 613 | 34)  .. N 786, 778  .. 5 974 
183' .. » 755 | 066  .. is 993-| 949  .« » 00-844! 778 ... XXI 4, 
198 .« i: 627 | 675... n 974| 348 +e " 820 781  .. » 7 
211 ou : 17| 683 .. XXI 23 | 3902 + " 832 783 A 107 
217 .. XII 583] 685 .. XX 620] 957 » 376 ` 791 » 123 
224 .. XIX 558| 692 .. XXI 310); 3862 » 882 802 P 179 
281  .. E 387 1 700 .. : 181 | 996 » 885 803 u » 181 
243 .. XVII 876 378 wes i 8911 &05 .. . , 50 
95]  .« k 74l 382 on ig 894 , 809 .. " 54, 
264 « XVI 576 S87 us » 901 | 817 ji 39 
280  .. XVIL 948 989 oe » 908 | 823 » . 23 
284  . : 943 392 ++ à 931 | 824 sx 34 
2890 Ka 831 Bombay Law iid ler, | 408 + XX 469 | 827 n 310 


418 ce XVII 760] 833 .. M RIS 
428. ^ 7 758 | S36 „a ‘5 318 
1 .. XVII €603! 420 ^ 5 "66 | Bil a a 318 
NN < 627 | ABQ e 3 737 | 845 a " 390 
i an a 441 4836  -.- » 144 | S848  ,, Í, 330 
19 .. 755! 445 >» XVIII 17 | 888 oa XX 73 


295 wn » ^ 949 
803 ws » 964 
307 ae. » 955 
818  .. » 97 
S17. n „ 969 
390 .. XIX 442 


338 «e XVIIL 909} 27 .. XVII 22) 452 .« XVII 842] 863 .. ^ — 907 
340 .« XVIL 193| 38 .. ^ , 385| 456 -« XVIII 30] 867 ..  ? 988 
SÁT e. s, — 102] A o — 2 BBL 468 ce À 13! 876 .. XXI 35? 


854 an XIX -629 
265 .« XVIII 408 
3090 oe " 413 
874 a 2 414 
376 o 7, ANI 
38) ase XIX 891 
387 » 416 
3903 .. XVIL 629 
398 .. XVII 380 


45 .. . 405] 467 eG 
49... : ALL | 472 ee fs 949 
53 N 416 | 483  .- f 909 
57 ous vo 410] 489 .. XIX 291 
6l .. i 413 | 500 .. XVIII 956 
68 .. » 414] 802 .. XIX 287 
63 ave 349 380 515 une 9 296 
72... XVII (96| 525 .. co. duy 
76 . XVII 571| 533 .- XX  162' 948 .. ^ , 694 


M . 850 
890  .. 5 343 
902 ..- , 337 
910 .. »'" 309 
930  .. " 407 


eo 
Qo 
Ss 


D 
e 
[ew 
= 


— MAA ada an NANG SS NA d—  —— PN!" ————————»————————————————————KXX"YC'-——————————!! MM ar apanas AANE aa QÜÀÓQÀÀÀ 
# 
a 


, 402 = .XIX 204; 79 .. XVII 666 | 551 .. » 216 | 959  .. " 705 
409 aa 05, 876| 85 .. XIX 29] 555 a s 21) 975 : 673 
AIS ws $91] 101 .. » 107 |. 557 M 252; 991 a » © 881 
ABT a a 885 | 103 .. " 177 | 5989 ... ». 2541 991 .. i 848 
AAD .. " 882 | 104 .. »^ WO] 565 .. »'  6ll| 998 .. 5" 894, 
447 ..: XVII 689] 108 .. : 204 | 568 .. y 2 998, $ 897 


461 MAA XIX 421 118 ven » 97 574 aan 3) TAT 


Bombay Law Reporter, 
Vol. XV—concid. 


Page. 
1001 
1010 
1016 
1021 
1034 
1036 
1089 ~ 
1044 
1123 
1129 
1136 
1142 


Ind. 


“= Vol. 
XXI 


~ 


0 XXII 


one 3$ 


Larsen) 


Cas. 
Page. 
288 
339 
763 
783 
847 
832 
158 
195 
71 
281 
289 
292 


Burma Low Times, 


Vol. VI. 


XVIII 
S0 XIX 


net 355 


23 
93 
145 
209 
149 
179 
658 
^ 48 


180. 


169 
192 
212 


( 4 ) 


Burina Law Tine, 
Kol. VI—concld. 


Page. 
153 
160 
164 
166 
171 
174 
176 
177 
180 
183 
185 
188 
191 
193 
196 
201 


Burma 


Ind. 


Vol. 
XXI 
XX 

XXI 


Cas. 
Page. 
658 
97l 
3 
5 
222 
227 
399 
230 
232 
990 
333 
835 
163 
164 
348 
432 


(Lower) Rulings, 


Vol. Vil. 


| B 


Page. 


152 
155 
158 
159 
163 
164 
166 
169 
170 
174 
175 
178 
180 
180 
181 
183 
191 


Calcutta, I. L. B. Ser 


Iud, 


Vol. 
NT XIX 


s +} 
gah AX 
4 ^ 


XXII 
XXIII 


XXII 


C XXII 
a XXI 


Voi. XL. 


urma (Upper) Rulings, 
Vol. 1,1912 to 1913. 


Cas. 

Page. 
719 
716 
126 
414 
404 
360 
408 
170 
166 
207 
306 
959 
205 
202 
676 
157 
938 


ies, | 


} Calcutta, I. L. R, Series, — 


Fol, XL—contd. 


Page. 


223 
389 
342 
356 
360 
365 
9067 
376 
378 
386 
891 
402 
407 
423 
428 
433 
441 
Ab 
452 
458 
462 
465 
470 
477 
503 
611 
514 
518 
523 
534 


537 


541 
. 5495 
643 
552 
555 
563 
570 
534. 
588 
598 
615 


Ind. 


Val. 
XVI 


o XVH 


619 ' ... 


114 


n 


XVIII 
XVI 
XVII 


XXI 
XVIII 


Cas. 
Page. 
- 908 
683 
577 
536 
570 
498 
565 
403 
: 758 
316 
22 
776 
257 
172 
130 
669 
349 
815 
| 112 
821 
638 


P 


9 
` Calcutta, I. L. R. Series, 


Yol. XL—concld. 
Ind. Cas. 
Page. Vol. Page. 
S -XXII 169 
879 XIX 669 
891 .... XEXXiH 511 
895 . XXI 272 
898 XXIII 25 
955 XVIII 207 
966 XX 958 
982 AIX 541 
990 js 1006 


Calcutta Law Journal, 


Vol. XVII. 

1 XVI 67 

9 s c^ 78 
14 ` » 830 
17 » 239 
30 XVIII 633 
34 Em 638 
98 ... : 625 
50 5 621 
53 i 545 
61 : 651 
65 XVI 588 
66 XVII 155 
41 XVI 22 
75 ase » 022 
85 II 846 
87 XIII 148 
93 XV. 657 
96 XVII 238 
103 XVII 735 
105 " 737 
118 » 745 
120 B 14] 
125 5 841 
131 XV 548 
137 XVII 666 
148 .. XVIL 571 
146 XVII 663 
154 z 755 
159 , 696 
162 s 627 
167 XVIII 844 
173 .. XV 698 
179 .. XVI 90 
183 XVI 908 
189 XVIII 961 
194 .. " 22 
200 ... XVI 852 
206 .. XVIII 253 
200 .. XVI 81 
216 .. XVII 112 
221 * 33 965 
297  .. - 689 
230 .. -XV 686 
238 .. XVIII 969 
289 .. XVII 490 
245 ., XIX 197 
267... XVIII 900 
277 » 17 


. 
a 
ES AS NANA Ese 


Calcutta Law Journal, 
Vol. XVIII. 


(9) 
Calcutta Law Journal, 
Vol. XVII —concld. 
Ind. Cas. 

Page. Yol. Page. | Page. 
284 . XVII | 842 1 
288 . XVIII 30 9 
295  ... 5 13| 18 
299 .. XVII 760 18 
308 .. » 758 | 28 
308 ... : 766 | 29 
3812  .. » 787 81 
516 .. XIX 793 36 
364 4, XVII 627 39 
360 . XVII. 744 43 
365 és XIX 918 45 
868- ., XVIII 824 48 
372 . XIX 865 53 
381 XVIII 129 57 
384 XVII i 70, 
390... 4 636 | 74, 
392 ... A 531| 76 
394 ..  XIX' 951 78 
397 , XVII 6538 81 
309 . XIX 840 83 
405 .. XVI 900 86 
411 . XX 332 89 
416 XVITT 275 95 
422 .XIII 1898 97 
420 XVIII 188 111 
427 XVI 289; 119 
431 ,  XVIL 687 121 
435 i XXI 385 122 
488 ea XIX 129 128 
459 5 XV 137 | 124 
462 . XVIII 148, 125 
464, . XVII 478| 128 
468 XX 322 | 131 
474  .. XVIII 909 1 138 
478  ... " 949 | 188 

,488 .. XIX 291| 141 
499  .. ,  .278| 142 
547  ... : 435 | 144 
555  .. » 267 | 147 
566  .. i 340 | 150 
573  .. » 296 | 151 
888 XVIII 956; 162 
585 i XX 894 | 166 
587  .. * 417 | 170 
590... : 516 | 174 
593  .. » 420 | 175 
5908  ... : b13 | 181 
599... i 503 | 187 
601 .. > , 484| 198 
605 e XIII 1701 200 
608 ... XVIII 683 209 
610 .. P 264 | 214 
612  .. XIX 387; 220 
619 ... T 521 223 
630... XVI 809 | 228 
6084  .. XX 506 | 232 
686 .. XVI 588 | 234 
080  .. XIX 245 287 
642  .. XVI. 747, 244. 
646 .. XVIII 273, 252 
648 - .., XXI 800, 257 
052 un XVI 6329 | 260 

262 
— 264 


Ind. 


Vol. 
XIX 


Cas. 
Page. 
515 


+ 


Calcutta Law Journal, 
Vol. XVITI—conold, 


Page. 
271 


2+» 


* Ind. 


Vol. 
XXI 
XX 

XXI 


Cas. 
Page. 
47 
821 
481 
502 
516 
527 
513 


1 
. 
e 


es 


i * Calcutta Weekly Notes, 
Vot, XVID, | 


Vol. 
XVII 
XV 


233 - 
XIV 
XV 
XVI 
XVII 
XVII 

"ow, 
XIX 
XIV 


XVI 
XVIII 


Ing. 


Cas. 
Page. 
'696 
287 
341 
327 
160 
156 
46 
977 
705 
22 
441 
533 
536 
627 
822 
84.5 


( 


Calcutta Weekly Notes, 
` Vol. XVII contd. 


Page. 


442 
449 
448 
449 
491 
453 
457 
459 
462 
467 
468 

12 
476 
478 


479 


485 
488 
491 
492 
494. 
496 
499 
501 
503 
505 
509 
512 
515 
617 
518 
591 
524. 
525 
526 
529 
531 
534 
536 
538 
541 
549 
564. 
565 
571 
573 
578 
581 
585 
586 
591 
595 
602 
605 
613 
615 
617 
619 
621 
622 
625 
627 
631 
633 
635 
636 


Ind. 


Vol. 
XVII 
XVI 
XVIII 


3} 


XVII 
XVIII 
XIX 
XV 
XVII 


XIX 
XVIII 


Cas. 
Page. 
216 
48 
412 
349 
683 
766 
747 
884 
39 
1*0 
791 


6 


M Tn i a a A INP et ii aan, 


) 
Calcutta Weekly Notes, 
Pol. XVII—contd, ' 
Ind. Cas. 
Page. Vol. Page. 
637 XIX 296 
617 » 197 
662 .. XVII 284 
667 ..' XVIII 391 
669 . XIX 340 
670  ... 129 
6905  ... XVIII 876 
695 un „ 996 
701 * XIX 273 
735 .. , 765 
741 " 337 
748 — ... » 367 
750  .. XX 151 
752 , XIX 436 
794 XVII 957 
761 XX. 222 
765 XIX 515 
TIA >, XVII 266 
779 . .. XVIII 148 
781” us 5 249 
782 .. XIX 417 
TB? uu XX 216 
793 5; 2:5 
796 7 409. 
197 © XVilI 946 
802 XX 198 
S07 .. XIX 931 
810 .. 4 588 
812. KW 548 
817 XIX 545 
820  .. 5 625 
824 XX 211 
825 . XIX 610 
827, KA 609 
829 .. KIX 626 
883 `u : 989 
88b .., XVII 921 
841. .. T 969 
844 4 XVI 41 
846  .. js 193 
853 . XIX 267 
860  .. » 652 
862 ... XVI < 567 
860, .. XIX 675 
S08  .. 7 630 
S71 . XVIL 432 
873 .. XVI 927 
771... “XIX 686 
881  .. A 635 
883 ‘ XX 612 
S85 . XIX 669 
888 a s 793 
918. AIX 521 
929  .. XXII 388 
932 XIX 557 
933 XIV 724 
937 . XIX 945 
939 É i 956 
941 . T 706 
044  .., 2: 541 
948 ; XX 618 
940 .. XIX 826 
959  ... » 4i0 
9600  .. si 815 
964  .. XVIII 394 


e 
Calcutta, Weekly Notes, 
Vol. XVII— contd. 


Page. 


970 


974- .. 


976 

978 
‘979 

980 

981 

984, 

989 

991 

996 

999 
1001 
1004, 
1096 
1013 
1016 
1018 
1022 
1025 
1029 
1039 
1043 
1045 
1053 
1067 
1060 
1062 
1064 
1066 
1068 
1070 
1073 
1077 
1081 
1084 
1085 
1088 
1092 
1098 
110L 
1105 
1108 
1110 
1129 
1180 
1132 
1134, 
1135 
1141 
1143 
1149 
1151 
1159 
1161 
1165 
1173 
1189 
1195 
1201 
1207 


1209 


1213 
1221 
1225 


Ind. 


Vol, 
XIX. 


Cas. 
Page. 


1 


. 
Quicutta Weekly Notes, 
Vol. XVII—concld, 


Pago. 


1280 
1233 
1240 
1241 
1242 
1245 
1247 


1248. 


1250 
1253 


Madras, I. b. R. Series, 


DN D a 


p** 


Ind. 


Vol. 

as s, 
35 

XIX 

XXIL 


33 


XXIII 
XX 


33 


Voi. XVIII. 
a XX 


Vol, XXXVI. 
wae X 
once ? M 
ean XIX 
owe X 


Cas. — 


Page. 
264 


510 ; 


72 
981 
889 
721 
767 
489 
991 

81- 


977 
670 
874 
760 
383 
907 
873 
810 
287 
750 
359 
442 
488 
614 
481 
422 
- 657 
171 
992 
569 
344 


» 703 


502 
397 
101 
701 
831 
644 
741 

975 
250 


900 | 


841 
820 
106 
919 
885 
861 
723 
1008 


8 
646 


= 
t 


Madras, I. L. R. Series, 
Vol. XXXVI—contd. 


Page, 
ll 
16 
18 


19 . 


29 


116 
120 
126 
128 
131 
185 
188 
141 
145 
148 
151 
159 
168 
185 
194 
208 
214 
216 


275 
287 
295 
304, 
308 
315 
321 
355 
843 
353 
357 
362 
364 
370 
373 
375 
378 
380 
383 
385 
387 


410 
414 


220 . a 


Ind, Cas. 
Vol. Page. | Page. 
XI 642 | 418 ` 
X 879 | 426 
XI 760 | 438 
XVIII 989 | 439 
XI 868 | 453 
XII 492 | 457 
XIII 251); 470 
XII 817 | 471 
XIX 655; 472 
XII 398 | 474 
35 170 | 477 
mo^ 76 | 482 
» 97 | .484 
* 378 | 492 
XVI 4755 | 493 
XVII 4131 497 
IX 28 | 499 
X 562'| 9501 
XI 635 | 533 
» 669 | 544 
XII 128 | 6053 
» 311 | 557 
^ J73 9559 
3s 73. 564 
is 58 | 570 
XII 38 | 576 
- 521 | 580 
XIX 656} 585 
5s 663 | 591 
XIII 39 | 593 
54 458 
XIV | 418 
XVII 353 
XIX — 518 
XII 444 
XIV — 883 
XV 408 
XIV 659 
XVIII 417 |. 1 
` XVII 65 8 
XVIII 835 15 
XIX 515 17 
XXI 211 26 
XIX 310 28 
XXI 159 30 
XVI: 410 31 
XVIII — 49 36 
XIT 353 41 
j5 372 48 
" 562 49 
" 421 | “54 
55 449 60 
i 542| 62 
AV 376 66 
XIX 665 40 
XIIE 268 73 
XII 1067 75 
XIII 96 79 
i 236 84 
5 276 88 
5 286 91 
XII 436 93 
gi. 618 96 
2s 765 106 
1000' 112 


( 7) 


»*9* 


ake 


eee 


Ind. 


Vol. 


Madras Law Journal, 


Vol. XXIV. 


XVIII 
XVI 
XVII 


XVII 


Madras, I. L. R. Series, 
Vol, XXXVI-—concld. 


(Jas. 
Page. 
599 
206 
109] 
736 
168 
961 
110 
187 
278 
79 

. 140 
157 
17 

. $59 
262 
415 
383 | 


171; 
736 | 
389 
648 
607 
610 
615 | 
Al 
261 ' 
617 
622 
943 


Bfladras Law Journal, 


Vol, XXIV—-conid. 


Page. 


135 
176 
180 
183 
184, 
186 
188 
120 
192 
196 
196 
205 
211 
228 
228 
291 
233 
235 
24C 
255 
268 
266 
210 
271 
288 
.290 
293 
296 
298 
301 
310 
31$ 
318 
821 
328 
328 
842 
345 
3oU 
352 
926 
308 
863 
865 
307 
402 
404 
405 
413 
426 
426 
429 
450 
455 
457 


459 - 


462 
463 
469 
472 


Ind. 


Vol. 
XVIII 
XVII 
XVIIL 


XVIII 
XIX 
XVIII 


33 


24 


AVII 
XVIII 
XVII 
XIX 
XVIII 


Cas. 

Page. 
417 
663 
135 
710 


Madras Law Journal, 
Vol, XXIV—conold, 


Page. 
433 
484, 

488 

- 809 

511 


512 


ane 


Vol. 


( 8) 
| Madras Lato Journal, - 
Vol. XXY—contd. 
Ind. Cas. Ind. Cas. 
Vol. Page. Page. Vol. Page. | Page. 
XIX  496| 125 u XX 418 | 484 
j 668 |” 128 ... XIX 513 | 486 
s 462 | 131 j 291 | 489 
XH 421 | 140 : vi 296 | 492 
XIX 386 148 r y 526 | 601 
XV 859; 150 4 5 615 | 507 
XII 542! 155 . XVII] 353; 510 
XTX 665 |. 161 : XXI 720, 512 
" 492! 162 ; XX 546 | 518 
n 667 | 174 .. XVII 580; 581 
XVII 487| 176 .. XVIII 946) 586 
XIX 689! 179 . KIX 621 | 5465 
XVII 373i 188 » 826 | 652 
XII 662 | 198: XXI 3889, 556 
XIV 264; 205 XX 689 | 560 
XV 262 | 219- 5 625 |- 661 
XIX 80 | 228 XIX , 579 |. 563 
XVI 178 | 245 XVIII 199 | 565 
XIX 848; 248 XX 952 | 667 
$ 19 | 261. XIX 690| 572 
XX 374 | 256 XXI - 65 | 577 
XIX 6096 209 á 5i 80 | 578° 
XVIII 189| 264 .. " 24 | 586 
XIII 599; 276 . H 62 | 593 
AK 775 | 379 AK 950 | 594. 
XVI 1002; 281 XXI 96 | 601 
XIX 824) 290 XX 924 | 602 
XII 389 | 297 T 958 | 608 
XX 758 | 299 XXI 77 | 613 
5 759 | 801 XIX 340| 617 
» 767 | 308 XX 485 
» 769 | 312 XVII 247 
» 885; 3815 XX 930 
"XIX 846; 820 y 482 
227 |. 324 i XXI 219 
XX 518 | 329 i XX 792 
" 515 | 349 ‘ Ky 1005 
85l  .. XXI 334 
XXY. 352 » 314 1 
354 . M 192 5 
XXI 703, 355- .. 2 469 11 
XVI 14 | 356 4 jj 316 19 
XX- 304 | 860 à s 319 20 
» 832 | 363 i " 73 53 
M 825 | 867 s $5 32 60 
Xil 486, 370 , a . 981 77 
XX 827 | 373 . XIX. 740 79 
XVIL 720, 379 ^ XXI 15 88 
» 766 | 386 . - 339 91 
XX 844 | 393 í XIX 694 95 
843 , 403 XXI 174 97 
i 78 | 405 i v 410 | 102 
i 634 | 410 ; $5 387 | 104 
" 838 | 411 : 35 492 | 106 
él 637 | 422 u 4 442 | 110 
XVII 758 | 425 „a 5 417 | 113 
» 760 | 488 ua XX 445 | 114 
5 744 | 442 ... XXI 177| 116 
XX 984; 4456 a " 467 | 118 
XVII 737 | 447  .. 3 213 | .120 
XVIL i7, 401 .. $i :420 | 128 
ý 900'| 452  .. a -421 | .128 
»5 940 | 4590 .. T 146 | 180 
XIX, 267, 4/6 .. 5s 625 | 181 
XX 865^ 481 a » 140 


Madras Law Journal, 
Vol. XXV—eoncld. 


Ind. Cas. 
Vol. Page. 
XXI 688 

5 405 
AX 967 
XXI 288 

55 684 

53 308 

ji 681 
XX 958 
XXI 38060 

Pi 394 

» 451 

» 298 

2 691 

" 698 

js 545 

9s 701 

sy 656 

» 896 

» 629 
jn 445 

35 685 

» 532 

j 639 

“yy 672 

55 645 

» 869 

5 458 

» 587 

» 876 

2 9138 


Madras Law Times, 


Vol, XIII. 

» XVII ^ 696 
aaa 33 666 
een 99 755 
es 5s 762 
no XVIII 417 
Bes ig 22 
e XVIIL 565 

e XVI 708 

. XVIII. 586 
.  » 60 
. - 185 
T 55 632 
disi 2 34 
eat 53 636 

. > — 696 
v ^ » 74 
XVII 508 
.. XVIII 698 

2, — 185 
we XVI 410 
eee XV 587 
T XVI 895 
., XVIII 579 

a, 868 
e 5 248 
eo. BY 


—€—————— M MOOÓÁÓáÓ DURAN 


Madras Law Times, 
Vol. XIII—contd. 


Page. 


144 
146 
151 
156 
159 
162 
166 
179 
182 
185 


Ind. 


Vol. 
XVIII 


XIX 


Cas. 

Page. 
663: 
691 


Madras Law Times, 
Vol, XIII—concld. 


aot 


^ 
reer 


Ind, 


Vol. 
XIX 
XX 


Cas. 

Page. 
£91 
204 
374 
690 
689 
846 
487 
596 


1 
NNN Ii Te A Ta Aa Et y ee A Er 


Madras Law Limes, 
Vol. XIV—contd. 


Page. 


235 
237 
249 
259 
268 
299 
305 
310 
314 
317 
319 
320 
325 
328 
341 
344, 
316 
348 
354 


360 * .. 


( 
Ind. Cas. 
Yol. Page. 
XXI 174 
XX 3885 
XXI 322 
T 389 
» 369 
ji 288 
D 298 
A 302 
ii 8C8 
T 467 
n 387 
" 389 
n" 304. 
T 146 
” ' 402 
» 405 
i 314 
» 432 
j 451 
” 65 
XX 934, 
XXI 458 
» 463 
T 056 
" 558 
» 560 
n 562 
Mg 564 
" 568 
" 445 
É 410 
» 533 
" 316 
» 417 
yy 683 
" 896 
20 ' 587 
» 595 
i 600 
XVIII 17i 
XXE* 421 
- 671 
N 668 
i 645 
XXII 187 
T 107 
5 260. 
i 253 
" 260 
XXI 930 
" 870 
» 768 
ii 778 
» 773 
» 876 
Y 650 
9: GOL 
‘i 598 
» 0604 | 
5 672 | 
‘os 609 
871 
i 864 


» 740 


Madras Law limes, 


530 
532 
533 
534 
535 
535 
537 
545 
547 
ool 
558 
559 
560 
562 
568 
572 
O74 
579 
585 
587 
588 
589 
591 
696 


Ind. 
Vol. 
KAL 

XXII 
XXI 
XXII 
XXI 


XXII. 


HE 
1? 
XXI 
XXIII 


Fol. XIY—conold. 


Cas. 

Page. 
782 
178 
611 
291 


diadras Weekly Notes, 


| 


1913. 


XVII 
XVII 
XVII 

XVI 
XVIII 


545 
571 
663 
696 


Madras Weekly Notes, 
1918—contd. 


Pago. 


140 
141 
146 
158 
157 
168 
163 
172 
173 
175 
176 
176 
179 
179 
181 
182 
183 
188 
189 
191 
194 
199 
200 
202 
207 
216 
718 
220 
235 
247 
255 
261 
264, 
270 
275 
280 
282 
284, 
285 
287 
288 
289 
303 
307 
317 
323 
828 
334 
335 
336 
337 
338 
339 
840 
341 
355 
363 
364 
£65 
3868 
369 
370 
371 
374 
378 


wae 


Ind. Cas. 

Vol. Page. 
XVI 280 
XVIII 332 
55 337 
XVII 842 
XVIII 17 
" 208 
i 860 
i 922 
» 730 
5 362 
^ 738 
» riri 
XVI 482 
XIX 305 
XVI 622 
XVIII 1008 
1$ 30 
XVI 412 
XVII 754 
XVIII 13 
m 369 
jj 1006 
5 515 
a 506 
“ 257 
" 719 
XIX 3 
XVIII 835 
» 770 
ke 979 
XV 871 
XVIII AL 
XIX 19 
XVII 744: 
XVIII 958 
"i 308 
XIX 440 
XVIII 248 
» 090 
ji 722 
: 723 
XIX 257 
XVIITU 64 
XIX 68 
T 80 
XVIII 978 
XIX 13 
» siki; 

" 221 

XVITL 626 
XIX 478 
i 496 

" 563 

5 241 

ji 462 

j 452 

P $10 

i 362 
XVI 948 
AVIII 022 
- 610 
XVI 895 
XVIII 186 
- 358 
XIX 220 


E 


Madras Weekl y Notes, 


1913—-contd, 


oud 


ind. 


Vol. 
X V IIT 


XIX . 


XVIII 
XIX 


31 
XVIII 


XIX 
XVII 
XIX 


13 
XVIII 
XIX 
XVII 
XX 


OXIX 


XX 


XIX. 


ANI 
XVIII 
XX. 
XVIII 
XIX. 
XX 
XIX 


Cas. 

Pago. 
234, 
358 
448 
212 
579 
672 
589 
946 
949 
881 
968 
227 
846 
909 
543 
487 


374 | 


301 
590 
291 
667 
824, 
340 

"296 


Page, 
672 
673 
674 
676 
682 
685 
687 
690 
695 
698 
GEG 
697 
715 
128 
Tol 
758 
768 
769 
771 
771 
1712 
TTL 
715 
710 
779 
782 
785 
91L 


' 795 


800 
802 
$04 
805 
806 
806 
821 
826 
828 


833 


836 
820 
842 
847 
850 
851 
856 
85'7 
858 
862 
863 
866 
867 
867 
£68 
569 
S71 


 8T4 


876 
879 
881 
884 
"886 
895 
897 


( 10 ) 


Madras Weekly Notes, 
jJ918— contd. 

Ind. Cas. 
Yol. Page. 

XX 976 

» 950 

XXI 21 

» 24 

» 30 

A 32 

XX 952 

XXI 15 

; XX 1005 
; XXI 334 
F Pi 383 
; XX 934 
n KANTI” 146 
ai i 129 
a” 33 96 
P XIX 353 
i XVII 729 
< XXI 174 
" XX 843 
i XXI J78 
XVIII 986 

XX 759 

XXI — 258 

: 219 

ii 73 

XX 769 

XXI 238 

5 339 

© XVIII 27 
. XXI 319 
A 177 
4 XVIII 618 
: XXI 192 
J XX 838 
XXI 3809 
XVIII 691 

p 81 

XXI 737 

2 445 

A 304 

i 316 

5 461 

3, 458 

" 463 

| XVII IFL 
T XXI 461 
n ji 457 
4, XVIII 102 
XXI 407 
< a 888 
- » 562 
i n 630 
; 5 bal 
i x 545 
] es 213. 
i 4 564 
i a 543 
‘we XX 482 
ja p 618 
Sai ANI , 402 
m y 65 
.. XVIII 298 
"à XXI 6573 

a 35 57 

a 563 


899 


Madras Weekly Notes, 


Page, 
901 
908 
904 
906 
918 
919 
024 
926 
§28 
932 
935 
935 
937 
959 
965 


. 969 


971 


977 
930 
982 
983 
989 
991 
993 
995 
997 


“998 


999 
1000 
1001 
1002 
1003 
1003 
1004 
3005 
1012 
1016 
1019 
1021 
1022 
1024 


10238 
1029 
1034 
1047 


Nagpur Law Reports, 


1 


38 


974 ^... 


^ XXI 
10235 EE 


1918 — concld. 


Ind. 
Yol. 
XXI 
e XX 
XXI 


se SUE 


XXII 


Vol. IX. 
a SX VIII 
et n 

> 7 
” 
AIX 


Cas. 

Page. 
405 
560 
956 
545 
387 
§32 
566 
566 
668 
-337 
847 
278 
107 
871 
587 
879 
916 
583 
920 
935 
508 
615 
595 
962 
604 
178 
409 
751 
600 


nah A a Er an AB A i. m HISP PENIS 
Dont —— A À————  —— P lQ OUR UD Sr aa 


818 
S53 
857 
862 
826 
887 

97 
495 
547 
652 
326 
049 


to 
c 
C te 


m 


Nagpur Law Reports, 
Vol. IX—conold. 


Page. 


49 


Tnd. 


a Yol 
re ’ XIX 


Uudh Cases, 
Vol. XYL 


XVII 
ALA 


XVIL 


XIX 


XV 
XVII 
XIX 
XVIII 
XVII 


Cas. 

Page. 
518 
759 
946 
949 
858 
S61 
819 
260 


288 
847 
679 
497 
122 
738 
744 
780 
329 
704 

97 
303 
712 
600 
888 
748 
320 
351 . 
284 
319 
275 


#7) n 
e 


` :Qudh Cases, Vol. XVI— 


eoneld. 

Ind. Cas. - 

Page. . Vol Page. 
122 igus XX 32 
129, .., XVIII 30 
-186 una XIX 340 
145  ... AX 450 
146  ... i 457 
148  .. 5 458 
157  .. 5 465 
161  .. j 577 
163 ^. „ - 580 
173 ws ^ 586 
178 saa, » 266 
185 “aa 5 590 
192  ... KAT . 477 
1904  ... XIX 526 
197  ... XXI 383 
199 a XX 765 
208  .. » 646 
206  ... XXI 305 
DIL nuno i» 426 
213. a z 429 
216  ... XX 73 


225 ... . XXE 570 
233 a XX 773 


288  ... XXI 283 
247  .. »  . 288 
257  .. » 52 
26L .. XXII 245 
264  :.. " 289 | 
267 se j 132 
Ble an XXI "797 
97] .. XXIL 207 
281 , XXT 884 
288 .. XXIL 26l 
285  .. 5 263 
290 a ag 577 
325. T 529 
d4l C. XXI — 744 
840 ... AXIL 605 


930  .. XX 898 
354^ ... MXIT 642 


857... XXL 466 
359 .. XXII 702 
370 .. XXII 508 
3710 .. XXIL 753 
974 » 682 
378 .. XXI 985 
3866 .. XXII 108 


Punjab Law Reporter, 
Supplement, 
Vol. XIII—1912. 
No 
8 .. XVI 491 
9 one 35 495 
10 sas 3) e 520 
1l .. j 526 


12 .. 979 
19. n4 » . 983 
14 .. XVII 684 
15 .. XVIII 592 
16 » €04 
17... XVH -164 
18 ' 591 


AVI 236 


ee 


+ 


( ii) 


Punjab Law Repoer, | 


Punjab Law Reporler, 
Vol. XIV --1913, 


zi 
o 
a 


(C20) - cc toh 


Ind. 
Vol. 


XV 


» 
AVI 
» 

” 
XVIII 

XVII 
XVIII 
XVI 
33 
AVIT 
XVII 
XVII 

o) 
3$ 
XVI 
XVII 


XVII 
XVII 


D 


XVII 


Cas. 
Page. 
57 
285 
865 
961 
959 
890 
49 
553 


9057" 


967 
080 
378 
673 
196 
149 
31l 
995 
832 
884 
187 
362 
863 
350 
' 924 
418 
083 
€80 
666 
814 
607 
857 
903 
688 
901 
979 
991 
347 


c. Not reportable. 


XVIL 


403 


+ 


Fol. XIV—1918-—contd. 


Ind. Cas. 


Vol. 
XIX 


XVIII 
XVII 


4. XIX 


s) 


XVIIT 
XIX 
XVI 
XIX 


XVII 


XIX 


n” 


Page. 
148 


263 


HI 
Not reportable. 


XIX 
XVIII 


781 
314 
316 
818 
Ado 
946 
209 
511 


188 |, 


Punjab Law Reporter, 
Fol. XIV —19183—contd. 


Ind. Cas. 
Vol. Page. 
XIX 739 
j 847 
" 943 
$i 921 
» 5 
3 8 
» 132 
XVIII 608 
XIX 837- 
XVILE 610 
ET 600 
‘i GIL 
T" 596 
XIX 93 
XVII 677 
AVIII 594 

AK S 
XVIII 595 

" 911 
XIX 715 

" 459 

Per A 1008 
, Not reportable. 
XIX 718 
XVIIL 894 
yak XIX 399 
. Not reportable. 

^. Ditto. 

Ditto. 

Ditto. 

Ditto. 

XVIII 664, 
XVIL 796 
XX 10 
XVIII 2&0 
XIX 475 
» 479 
ji 478 
" 472 
ii ATT 
» 190 
T 489 
, 438 
ü 436 
XVIL 559 
XIX 638 
ài 460 
XVIII 56 
E 519 
XIX 493 
» 491 
ü 6419 
XVIII 893 
» 949 
XIX ALL 
m 641 
" 669 
T 646 
XVIII 914 
XIX 595 
„° 0612 

T 609 

XVIII. 141 
5 1C07 
» 967 


bal 


"i 


Li d 


Punjab Law Reporter, 
Vol, XIV, 1918—contd. 


No. 
196 
197 
198 
199 
200 
201 


Ind, Cas, 
Vol Page. 


XVIII 
XIX 


ké 23 
Not reportable. 


Ditto. 
Ditto. 


918 
818 
346 
301 
344, 
302 
230 
236 
237 
254 
248 
178 


211, 


208 
215 
219 
292 
739 
747 
755 
750 
713 
705 
702 
707 
692 
7:8 
710 
770 
807 
994, 
352 

11 
473 
475 
373 
859 
851 
850 
856 
855 
864 
928 
044 
(61 
G64 
970 
981 

1004 

1164 


14 
8 
22 
31 
635 


NO. 
261 
262 
263 
264 
265 
266 
267 


268 -` 


269 
270 
271 


( 12 ) 


Punjab Law Reporter, 
Vol. XIV, 1918— contd. 


Ind. Cas. 
Vol. Page. 


XIV 


AK 


240 
289 
299 
295 
300 
194 
197 


319 | 


297 
207 
308 
274 
203 
177 
186 
280 
282 
291 
788 
831 
859 
843 
462 
425 
442 
451 
454 
481 
436 
4,27 
491 
501 
519 
522 
553 
556 
962 
E63 
696 
567 
755 
761 
771 
777 
812 


' 817 


231 
249. 
270 
298 
308 
477 
471 
473 
474 
4179 
478 
465 
4067 
468 
868 
876 
879 
890 
992 


Punjab Law Reporter, ; 
Vol, XIV, 1913—coneld. 


No. 
326 
327 
928 
320 
330 
331 
332 
333 
334 
385 
3826 
337 
338 
339 
940 
841 
342 
343 


Punjab Record, Vol. XLVIII, 


AACA DUE C$ ho € 


wae 





Ind. Cas, 
Vol Page. 
5 1002 
ji 1004 
" 1006 
P 1007 
XXI 557 
i 561 
5 563 
vs Not reportable. 
XXI 175 
šj 899 
XX 532 
XXI 9577 
AXII 134 
XXI  B18 
T 624 
i 643 
s " 648 
f 631 
Civil, 1913. 
XV 725 
XIX 40 
XVIII 994" 
XV 866° 
XTX 14 
XVI 842 
XIX- 8 
XVI 997 
45 996 
< 959 
» 995 
" 987 
XVII 680 
XV 25 
XIX 286 
XV 563 
556 
XIX 219 
- 222 
$i 411 
m 692 
j 141 
m 790 
XVIII * 596 
XIX 739 
XVII 666 
T 1744 
XVI 9607 
XIX 778 
XVII 371 
XVIIL 70 
XVI 804 
j 950 
XXII 200 
XVI 9381 
XVII 311 
XX 289 
i 295 
299 


m 


Punjab Record, Vol. XLVILI, 
Civil, 1918— contd. 


` No. 


40 
41 
42 
43 
44 
45 
46 
47 
48 


49 | 


o0 
61 
52 
a3 
54 
55 


Ind. Cas. 
Vol. Page. 
XVII 524 
ñ 196 
) ' 149 
j 187 
» 36 
» 677 
- 978 
5 418 
XVII 701 
XIX &87 
XVII 7365 
XX 462 
XVII 684 
XIX 441 
3) 730 
» 788 
XVII, 751 
99 764 
XVIII 5 
» 37 
» &6 
ái 314 
» 182 
+3 799 
XX 481 
XVIII 3829 
XX 49l 
XVIII 323 
p d8 
» 137 
js 984 
NX 519 
" 522 
XXI 855 
XVII 452 
» 453 
XIX 901 
XVIII 946 
XIX 87 
” 239 
» 93 
XX 868 
XVIII 820 
93 918 
XIX 346, 
“on 438 
XX 890 
XVIII 787 
n 816 
XIX 479 
XXI 624 
» 643 
XXII 811 
XIX 859 
XX 494 
AXI 681 
XIX 211 
XV. H6 
XXII 2 
XVIII. 930 
XXI 719 
33 722 
XIX . 689 
XXII 576 
AXI — 846 


den Récord, Vol. XLVII, 
‘1913, Civil concld. 


No. 
105 
106 
167 
108 
109 
110 
111 
, 112 
113 
114 
115 


Tf Ona 0t he 


^ 


a 


. Punjab Weekly Reporter, 
Vol. VIII, 1918, Civil. 


. XVI 
, XVIII 


Ind. 
Vol. 
p XIX 
m XX 
ET XIX 
ae XIIL 
ix XIX 
wp AALL 
uc. A 
a XIX 
AXLE 
Criminal. 
ist XVII 
ost $$ i 
O XX 
ae XV 
aah XVII 
TII XIX 
o XVII 
"m AX 
AN KAL 
pee VI 
0 XVIII 
| XXI 
w= XVIII C 
ay XX 
` XIX 
2, XXU 
c XXI 
des XXII 
aie XXI 
as 3 
es XXII 
XIX 
Revenue. 
oO XVIII 
nr. NOR 
XIX 
XXII 


Cas. 
Page. 


970 
2 
9044 


2€0 


481 
851 
508 
426 
771 
459 
242 


744, 
596 
690 
608 


contd. 

Ind. Cag. 

Vol. Page. 
XVIII 610 

$ 611 

. XVII 680 
4 XVIII 583 
4 XVIL 666 
à XIX 44l 
wa XVIII 85 
T XIX 428 
ü A 434 
, s. A480 
© XVIL 785 
i 684 

. XVIII 692 
í 5s 604 
o XVII 764 
4 XVIII 286 
oe » 705 
T p 760 
4 $) 701 
va 2 320 
4 XVII 677 
4. XVIII 623 
x " 624 
i ji 70 
, 5 491 
XIX 40 
s is 5l 
aw. XVIII. 188 
"T XIX 3 
T ii &7 
P IS 54 
e XVIIL 6 
iis MN: 452 
e » 820 
T" XIX — 248 
. XYIII 180 
d 5 930 
Sa E 55 
<a XIX 595 
.. XVIII 141 
ga XIX 609 
4." XVIIL 433 
4 XIX 612 
» XVIIL 6.9 
z - 309 
>» XIX 784 
4 XVIII 526 
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CALCUTTA HIGH COURT. 
ORIGINAL Sipe Cryin Appear No. 50 or 1912. 
; November 27, 1912. 

Present: —Sir Lawrence Jenkins, Kr., Ohief 
Justice, and Justice Sir Richard Harington, 
Bart. 
RODRIOKS-——PLüAINTIFF —APPsLLANT 
versus 
SEORETARY or STATE rog INDIA IN 
COUNCIL —DszrF&NDANT—HESPONDENT. 

Jurisdiction —High Court—Cause of action arising 
wholly outside jurisdiction —Secretary of State, whether 
resides or carries on business within jurisdiction of 
High Court —Suit against Secretary of State, whether 
maintainable in High Court when cause of action arises 
outside jurisdiction. 

The Secretary of State for India in Council does 
not dwell or carry on business, or personally work 
for gain, within the local jurisdiction of the High 
Court at Calcutta. 

Therefore, where the cause of action for a suit 
arises wholly out of the ordinary original civil jurisdic- 
tion of the Calcutta High Court, the Court has no 
Jurisdiction to entertain the suit against the Secretary 
of State for India in Council. 

Doya Narain Tewary v. Secretary of State, 14 C. 256, 
followed. 


Appeal from the judgment of Mr. Justice 
Chaudhuri which is reported ab 15 Ind. Cas. 
955; 16 C. W. N. 747. 


Mr. S. K. Ohakravar&, for the Appellant. 


Mr. Kenrick, K. O., Advocate-General, and 
Mr. B. O. Mitter, Standing Counsel, for the 
Respondent. 


JUDGMENT. . 


Jenkins, C. J.—This appeal arises out of 
a auit brought against the Secretary of 
State for India in Council, and the alleged 








cause of action is malicious prosecution. 
The suit has been dismissed by Mr. Justice 
Chaudhuri on the ground that the Court 
had no jurisdiction to entertain it. The 
plaintiff has appealed from this judgment 
maintaining that there is this jurisdiction. 
Under Order VII, rule 1, of the Code of 
Civil Procedure, the plaintiff is required, 
among other things, to show the fasts 
constituting the cause of action and when 
it arose, and also the fasts, showing that 
the Court has jurisdiction. There is no 
allegation in the plaint that satisfies this 
requirement, and the written statement takes 
the objection that "on the face of tha 
plaint, it appears that the alleged cause 
of action arose wholly ont of the ordinary 
original civil jurisdiction of this Conrt, 
and the Court has no jurisdiction to entertain 
this suit." Now, it is admitted that no 
part of the cause of action arose within 
the local jurisdiction of this Court: but 
it is contended that tha Secretary of State 
for India in Council is a person who dwells 
or carries on business or personally works 
for gain within the local limita of Oalcutta; 
and it is on tbat ground and on that 
ground alone that we are asked to hold 
that there is jurisdiction. No doubt, this 
argument met with some favour in the 
Court of first instance, and the appellant 
suggests before us that he was encouraged, 
by the view of the learned Judge to prefer 
this appeal. But in fact this is a point 
which was decided adversely to him as 
far back as 1886, and it has not been 
suggested that frum that date to this, the 
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decision to which I refer has ever been 
questioned or doubted: Doya Narain Tewary 


v. The Secretary of State for India in Council ` 


(1). It was the decision not of a single 
Judge but of a Bench of two Judges, and, 
I think, it would be wrong for us not 
to follow that decision. I regard ib as im- 
portant that matters of this kind should 
have all the certainty possible and that 
the Court should not lightly disregard a 
decision definitely settling a question of 
‘jurisdiction such as that which arises in 
this case. If the decision is wrong then 
it must be for a higher tribunal to correct 
it. For my own part, I prefer to follow 
it as being a decision of a Bench of two 
Judges which has long been accepted as 
a governirg authority. 

We, therefore, hold that there is no 
jurisdiction and we dismiss this appeal with 
costs. 

HARINGTON, J.—I agree. 

Appeal dismissed. 

Attorneys for the Appellants: Messrs. B. 
N. Basu & Oo. 

Attorney for the Respondent: Mr. Kesteven. 


(1) 14 0, 256. 


ALLAHABAD HIGH COURT. 
Seconp Oivin APPEAL No. 4 or 1912. 
May 31, 1913. 
Present;—Justice Sir P. C, Banerji, Kr., 

and Mr. Justice Rafique. 
SHEO PRAKASH--—DEFENDANT— APPELLANT 


Lersus 
KARNA-—PrAINTIFF— RESPONDENT. 

Occupancy tenancy—Mortgage-—Surrender of occu- 
pancy rights by tenant to zemindar after mortgage —Mort- 
gagee ejected by zemindar in execution of decree of 
Revenue Court—Subsequent suit for declaration in Civil 
Court, whether maintainable, 

D., an occupancy tenant, mortgaged his occupancy 
right to K. in 1901. Subsequently, D. surrendered 
his holding to thezemindar who obtained an ejectment 
decree against K, in a Revenue Court and ejected him 
in execution of that decree. After his ejectment, K. 
brought a suit in a Civil Court fora declaration 
that the surrender of the holding by the tenant in 
favour of the zemindar was not binding on him: 

Heid, that the suit was not maintainable, inasmuch 
as the decree of the Revenue Court, which had been 
carried into effect, was binding on the parties, 
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Ram Dei Ruari v. Bindesri Dpadhya, 11 Ind. Cas, 
287; 8 A. L. J. 940, followed. 

Second appeal from the decision df the 
Sub.Judge of Agra, dated 23rd Septem. 
ber 1911. 

Dr. S. 0. Banerji, for the Appellant. 

The Hon’ble Dr. Tej Bahadur Sapru, for the 
Respondent. 

JUDGMENT,.—Dharamjit, an occupancy 
made a usufructuary mortgage of 
his holding to the plaintiff, Karna, on the 
16th of April 1901. Dharamjit subsequently 
surrendered his holdiag to the gem2ndar, 
Jotshi Shiva Prakash, in June and July 1910. 
Shiva Prakash brought a suit in the Reve- 
nue Court for the ejectment of Karna and 
obtained a deeree for ejectment on the 29th 
of November 1910. Meanwhile on the 12th 
of September 1910, Karna brought the suit, 
out of which this appeal has arisen, for a 
declaration that the surrender of his holding 
by. Dharamjit was not binding on him, the 
plaintiff. The Court of first instance grant- 
ed the plaintiff a decree and this decree 
has been affirmed by the lower Appellate 
Court. In our judgment, the decisions of 
both the Courts below are incorrect. The 
Revenue Court having madea decree for 
ejectment and this decree having been 
carried into effect and the plaintiff having 
been ejected, the present suit is, in our 
opinion, not maintainable. The decree of 
the Revenue, Court is binding on the parties 
and any.decree' made inthis suit would be. 
wholly nugatory. The point is covered by 
authority, the latest reported case on the 
subject being Ram Det Kuari v. Bindesrt. 
Upadhya (1). The judgment of the learned 


Judge who decided that case was affirmed on 


appeal under the Letters Patent. In this 
judgment, all the authorities on the point are 
collected and we are of opinion that in view of 
the decision in that case and of some of the 
cases on which it is based, this appeal must 
prevail and the plaintiff's suit must fail. We 
accordingly allow theappeal, set aside the 
decrees of the Courts below and dismiss the 
plaintiff's suit with costs in all Courts. 


Appeal allowed. 
(1) 11 Ind. Cas. 287; 8 A. L. J. 940. 
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LOWER BURMA OHIEF COURT. 
Civit Reviston No. 137 or 1911, 
` March 13, 1913, 
Present;—Mrr. Justice Parlett. 
J. D. PAPPADEMETRIONC--APPLICANT - 
VETSUS 


ROSE HALLIDAY —HESPONDENT. 

Lease— Pariner— Liability of partner on lease eumecuted 
by other parlmers—Obligation of partners specially 
defined in partnership deed—Damages for use and 
occupation, suit for. . 

One A. entered into partnership with two others 
to carry on the business of a hotel under a special 
agreement that “no partner shall be at liberty to 
enter into any agreement inthe name of the firm 
but every such agreement shall be signed by each 
and every one of the partners in his individual name 
and not otherwise.” The two other persons executed 
a lease of the premises for the hotel, which A. re- 
solutely refused to sign: 

Held, (1) that A. could nob be held liable on the 
lease; 

(2) that no suit for compensation for use and oc- 
cupation of the premises would lie during the continu- 
ance of the lease. 

Mr. Ormiston, for the Arplicant. 


Mr. Dantra, for the Respondent. 


JUDGMENT.—Plaintiff claimed Rs. 900 
as compensation for use and occupation of 
her premises from 16th October 1908 to 30th 
November 1908 from defendant as a partner 
in the firm known as the Amphytrion Hotel, 
which, premises, the plaint set out, were 
rented to that firm at Rs. 600 per mensem. 
Defendant denied that the premises were 
rented to the firm but to De Leo and 
Vereniki under an instrument in writing to 
which he was nota party and he pleaded 
that as that tenancy wasin existence, the 
suit for use and occupation did not lie. He 
admitted that the premises were used for 
the purposes of the partnership during 
October and November 1908. Plaintiff then 
admitted the lease filed, but claimed that 
it was abrogated after 5th June 1908. 

The points for decision were whether the 
lease ceased to operate by agreement: if not, 
whether the suit for use and occupation lay. 
The lower Court held, andthe decision is 
final, that the lense was not terminated, but 
that nevertheless the suit as brought lay, and 
gave plaintiff a decree as prayed. Defendant 
e2pplies for revision on the ground that the 
suit did not lie. ; 

It anpears thaton 30th January 1908, 
defenuant entered into partnership with De 
® leo and Verenki to carry on business under 
` the name of the Ampbytrion Hotel. Olause 
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XIL of the deed of partnership provides 
that, with certain exceptions which do not 
apply to the lease now in question, no 
partner shall be at liberty fo enter into any 
agreement in the name of the firm, but every 
such agreement shall be signed by each and 
every one of the said partners in his indivi- 
dual name and not otherwise.” The lease 
in question was made on Ist May 1908 
between plaintiff on the one part and 
Vereniki aud De Leo on the other and was 
executed by those three persons alone. The 
name of the firm does not appear in it. 
Defendant admittedly refused to agree to the 
terms of the lease or to sign it. On the 5th 
June 1908, Vereniki left the partnership, 
which continued between defendant and 
De Leo till 10th December 1908. For 


defendant, reliance is placed on Ragoo- 
nathdas Gopaldas v. Morarji Jutha (1), 
which, in some respects, closely re- 


sembles the present case. It was cited in 
the lower Court but the learned Judge 
considered it of doubtful authority in view 
of Ohinnaramanuja Ayyangar v. Padma- 
nabaa Pillatyan’ (2) and also inapplic- 
able as being a suit for rent on the 
covenant in a lease, It appears, how- 
ever, from the report that the claim 
was in the alternative, for rent or for 
compensation for use and occupation and 
it is the decision on the latter claim which 
is particalarly pertinent to the present 
case. The learned Judge thereon says :— 
“Theo claim for use and occupation arises 
when immoveable property is occupied by 
ihe defendant by the permission of the 
plaintif. The plaintiffs in this case have 
transferred or demised the laud for three 
years to Wagyi and bave during the 
continuance of the lease, no power to suffer or 
permitany one to occupy the shop. They 
have parted with their interest during the 
continuance of the lease. The premises, if 
permissively occupied during its currency, 
must be occupied by the permission of 
Wagyi and not of the plaintiffs" If fore 
the term and the lessee’s name were sub- 
stituted fifteen years aud De Leo and Vereniki 
the passage cited might have been written 
about the present case. It was, howeter, 
upon the other part of the decision re. 
garding the liability for rent of partners 


(1) 16 B. 568. 
(2) 19 M. 471. 
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not executing alease made on behalf of 
the partnership that the Madras High 
Court dissented from the Bombay case On 
this point, the Madras case has nothing 
in common with the present oneas the 
following passage from the judgment 
shows:— The question is whether the 
appellants are liable on the rental agree- 
ments executed by the defendants but not 
by the deceased person whom they represent. 
It is not denied that the deceased was a 
partner, nor was ib argued in the Court 
below that the exeoutants had exceeded 
their powersiu taking the leases. By the 
agreement under which the- partners worked 
anyone partner was empowered to take a 
lease and execute any necessary document, 
such documents being taken to be binding 
upon all the partners as if executed by 
them. In result, therefore, it must be taken 
that although the other members of the 
firm are not mentioned in the agreement 
and did not execute them, it was intended 
that they should operate as if all the 
members were parties to them,” 

There is nothing to show an intention 
to make the executants only Hable or to 
exclude the liability of the other partners. 
I have referred to the other cases cited in 
this ruling, but do not find in them 
authority directly binding on the present 
ease. Here on the contrary it is clear that 
De Leo and Vereniki had no power under 
the deed of partnership to execute a lease 
on behalf of the firm: that defendant 
resolutely refused to agree to the terms of 
the lease or tosign it, and it cannot be 
said that it was intended that it should operate 
as if he were a party to it, and [| hold 
that he was not. Buteven if he had been, 
or if by the deed of the 5th June 1908 
he had succeeded to Vereniki’s liability under 
the lease, the demise effected by that lease 
would have beena bar toa suit for use 
and occupation during the continuance of 
the lease. 

I, therefore, reverse the decree of the 
“Small Cause Court and dismiss the suit with 
costs in both Courts. 

Decree reversed; 
Swit dismissed. 


BOMBAY HIGH COURT. 
FULL BENCH. 
FinsT OIvIL Appeat No. 272 or 1918. 
July 16, 1913. 

Present:—Sir Basil Scott, Kr., Chief Justice, 
Mr. Justice Heaton and Mr. Justice Macleod, 
SAWANTRAWA FAKIRAPPA 
BALLURW AD —PLAINTIFF— APPELLANT 
versus 
GIRIAPPA FAKIRAPPA MUDRADDI 


AND OTHERS— DEFENDANTS— RESPONDENTE. 

Dekkhan Agriculturists’ Relief Act (XVII of 1879), 
ss 2, 10A —" Agriculturist," meaning of-—Act not in 
force in District at time of transaction —Siatus at time 
of transaction, 

A document in the form of a sale-deed was execut- 
ed in 1899 by one A., who earned his living by 
agriculture. In 1899, the provisions of the Dekkhan 
Agriculturists’ Relief Act were not in force in the 
District in which A. lived but were extended to the 
District in 1905. 

In 1912, A. brought a suit for redemption alleging 
that the deed was really one of mortgage and sought 
to give evidence of the intention of the parties at the 
time of the transaction: 

Held, (1) that as the Act was notin force in the 
District in 1899, A. was not an "agriculturisb" within 
the meaning of section 2 of the Act; 

(2) that A. could ouly be allowed, according to the 
provisions of section 1OA of the Act, to enjoy the 
special benefit of the favonred class in disregarding 
the provisions of section 92 of the Evidence Act if he 
belonged to the favoured class, as defined by the Act 
at the date of transaction. 

Gopal Ghela v. Rajaram Amtha, 13 Ind. Cas. 851, 
14 Bom. L. R. 14; 36 B. 305, overruled, 


First appeal from the decision of the 
First Class Subordinate Judge, Dharwar, in 
Civil Suit No. 116 of 1912. 

Mr Jayakar, with him Mr. Q. S. Mulgao- 
kar, for the Appellant. 

Mr. K. H. Kelkar, for Respondent No. 1. 

Mr. Oampbell (with him Mr. A. G. Desai), 
for the Respondents Nos. 2 and 3. 

Mr. S. V. Palekar, for the Respondent 
No. 4. 


JUDGMENT. 


Scorr, ©. J.— This suit was instituted by 
the plaintiff for redemption of certain 
property, which she alleged had been mort- 
gaged by her husband to the defendants by a 
document, which though in form sale was in 
reality a mortgage. In order to prove that 
she was a mortgagor it would be necessary for® 
her to give evidence of the intention of the 
parties at the time of the transaction, namely, 
inthe year 1899, andto show that that 
intention was not expressed in the . deed. 
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This she could not do under the provisions 
of section 92 of the Indian Evidence Act. 
But if she was enabled to avail herself of the 
provisions of section 10A of the Dekkhan 
Agriculturists’ Relief Act, she could give the 
proof that she desired. 


The suit was brought in the Dharwar 
District, to which the provisions of the 
Dekkhan Agriculturists’~ Relief Act were 
extended in the year 1905. Section 10A 
enables the Court to inquire into the real 
nature of the transaction in issue, provided 
that the agriculturist, who was a party to the 
suit, claiming the benefit of the Act, was an 
agriculturisb atthe time of the transaction, 
(in this case, in the year 1899). It is 
argued that "agrionlturist" in the proviso to 
section LOA must not be read by the light of 
the statutory definition, but must be inter- 
preted in the general and popular sense, and 
that in that sense the mortgagor was earning 
a living by agriculture, and, therefore, falls 
within the proviso. 

The difficulty is that section 2 is per- 
emptory. It provides that in construing 
this Act, unless there is something repugnant 
in the subject or context, the following rule 
should be observed, namely, "agriculturist" 
shall be taken to mean a person who by 
himself or by his servants or by his tenants 
earns his livelihood wholly or principally by 
agriculture carried on within the limits of a 
District or part of a District to which this Act 
may for the time being extend, or who ordi- 
narily engages personally in agricultural 
labour within those limits. 


F It has been argued thatif the statutory 
definition is applied to the proviso to section 
10A, we shall have a result repugnant to the 
object of the section. That does not appear 
to us to be the case, The object of the sec- 
tion is to enable a party to the suit to prove, 
notwithstanding the words of the document, 
what the real intention was at the time when 
the document was executed. Therefore, one 
must have regard to the date of the transac- 
tion, and he can only be allowed according 
to the provisions of section 10A to enjoy the 
special benefit .of the favoured class in dis- 


e regarding the provisions of section 92 of the 


Indian Evidence Act, if he belonged to the 
favoured class as defined by the statute at 
the date of transaction. Therefore, in my 
opinion, the decision of the Subordinate Judge 
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was correct avd this appeal should be dis- 
missed with costs. The case of Gopal Ghela v. 
Rajaram Amtha (1) is cited as showing that 
this Court had applied the provisions of section 
10A to a transaction dated the 15th of June 
1869 in the Broach District, to which the 
provisions of section 1OA were only extended 
in January 1911, and to which the provisions 
of the Dekkhan Agriculturists’ Relief Act 
were only extended long subsequent to 1869. 
We have good reason to believe that this pro- 
viso to section 10A was not brought to the 
notice of the Court at the time of hearing of 
that case, and the judgment itself indicates 
that no point was based upon the proviso, for 
there is no reference to it throughout the 
judgment. 
Heaton, J.—I concur. 


MaAOLEOD, J.—I concur. 
(1) 13 Ind, Cas. 851; 14 Bom. L. R. 14; 36 B. 305. 





LOWER BURMA CHIEF COURT. 
Civií MiscELLANEOUS ÁPPEAL No. 153 
or 1912. 

April 82, 1913. 
Present:;—Sir Hartnol, Offg. Chief Judge, 
and Mr. Justice Young. 

ISMAIL MAWOON DAWOODJI— 
APPELLANT 
versus 


OFFICIAL ASSIGNEE— RESPONDENT. 

Presidency Towns Insolvency Act (III of 1909), s. 
56—Fraudulent preference —Surety —Creditor. 

The word "creditor" in section 56 of the Presidency 
Towns Insolvency Act, 1909, (which avoids as 
‘fraudulent’ a payment made by an insolvent debtor 
in favour of any creditor with a view to prefer such 
creditor), means any person who, at the date of the 
payment, is entitled, if insolvency supervenes, to 
claim a share of the insolvent’s assets under section 
46 of the Act. The word includesa surety before 
he has been called upon to pay as a surety. 

A payment made to such surety, before he has been 
called upon to pay as surety, may be deemed frau- 
dulent and void as against the Official Assignee. 

In re Paine; Eo parte Read, (18907) 1 Q. B. D. 123; 
68 L. J. Q. B. 71; 75 L. T. 316; 3 Manson 809; 45 W.R. 
190, In re Blackpool Motor Car Company; Hamilton ve 
Blackpool Motor Car Co., Ld., (1907) 1 Ch. D. 77; 70 
L. J. Ch. 61; 49 W. R. 124; 8 Manson 193, referred 
to. 

Mr. Ginwala, for the Appellant. 

Mr. Oowasjee, for the Respondent. 

JUDGMENT. 


HARTNOLL, Orra. C. J,—The appellant petį- 
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tioned for an order that he rank as a secured 
creditor in respect of a sum of Rs. 8,068 
and that certain promissory-notes of a face- 
value of Rs. 7,880-5-6 were subject to a 
lien in his favour. The sum of Rs. 8,068 
was made up as follows:—He had stood 
security for the insolvent to Messrs. Finlay, 
Fleming & Oo., and on account of this 
had paid them Rs. 2,963-14-0. He had 
also guaranteed a debt of Rs. 4,500 to 
A.K. A. M. Sivaraman Chetty and had 
paid it. The insolvent also owed him 
^. Rs. 605 for goods supplied. He was adjudged 
insolvent on the 25th November 1910, on 
the petition of Messrs. Bume & Reif. He 
did not pay Messrs. Finlay, Fleming & Oo., 
until the 30th December 1910, nor Siva- 
raman Chetty until the 81st January 1911. 
His ease is that prior to the insolvency 
he was pressed by Messrs. Finlay Fleming 
& Co, and Sivaraman Chetty and that 
he represented matters to the insolvents 
who sold goods from their Mandalay shop 
to certain persons, who in their turn exe- 
cuted promissory-notes for the value of 
the goods in his favour. The notes bear 
date between the 9th and 18th November 
1910. 

The Official Assignee opposed the claim 
on the grounds that the promissory-notes 
were given without consideration, and that 
there was a fraudulent preference within 
the meaning of section 56 of the Presidency 
Towns Insolvency Act, and the learned 
Judge on the original side disallowed the 
claim on these grounds. 

As regards the question of consideration 
for the notes, I am of opinion that between 
the insolvent and the appellant there was 
consideration for them. The consideration 
was the contingent liability of the appellant 
on his guarantee—a liability which at the 
time the notes were executed in his name 
it was undoubtedly clear he would have 
to discharge in view of the state of affairs 
of the insolvent. 

There remains the question of whether 
there was a fraudulent preference within the 
“meaning of section 56 of the Act. The 
first point is whether appellant was a cre- 
ditor of. the insolvent within the meaning 
of that section when the notes were executed 
in his name, for he had not at that time 
paid Messrs. Finlay Fleming & Co., and 
Sivaraman Chetty, The corresponding sec- 
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tion of the English Bankruptcy Act is 
section 48, and they practically agree with 
each other. In the case of In re Paine, 
Kz parte Read (1), it was held that the 
word “creditor” in section 48 means any 
person who at the date of payment is 
entitled, if bankruptcy supervenes, to prove 
in the bankruptcy and share iu the dis- 
tribution of the bankrupt’s estate, that a 
surety who has a right of proof under 
section 37 of the Act in respect of his 
contingent liability as surety is such a 
person and that a payment, therefore, to 
or for the benefit of a surety before he 
has been called on to pay as surety may 
be a fraudulent preference. This desision 
was followed in the case “In ve Blackpool 
Motor Oar Company Limited; Hamilton v. 
Blackpool Motor Oar Oo. Ld.” (2), where it 
was held that a charge given to the surety 
before he has been called on to pay as 
surety may be a fraudulent preference. 
Section 37 of the English Act and section 
46 of the Presidency Towns Insolveney Act, 
which deal with debts provable in insolvency, 
are practically of the same import and 
so the English decisions, which I have quoted, 
are authority for holding that in Rangoon 
the word ‘sreditor’ in section 48 of the 
Indian Act includes a surety before he 
has been called on to pay as surety, and 
I would hold accordingly, as my views 
are the same as those expressed in the 
English cases quoted. It is now for con- 
sideration as to whether there has been 
a transfer of property from the insolvent 
to appellant with a view to giving the 
latter a preference over the other creditors. 
That there has been such a transfer is 
clear. The promissory-notes should have 
been in insolvents’ favour as they were 
the sellers of the goods but they arranged 
that they should be made out in the namo 
of appellant—in other words they transferred 
to appellant the debts due to them from 
the purchasers on account of the goods. 
Looking at the facts and circumstances, [ 
am also of opinion that the transfer was 
made with a view to giving appellant a 
preference over the other creditors. 

There is no trustworthy evidence to show 


(1) (1897) 1 Q. B. D. 122; 66.L, J. Q. B. 71; 76 D. T. 
316; 3 Manson 309; 45 W. B. 190. 
(2) (1901) 1 Ch. D. 77; 70 L. J. Ch. 61; 49 W. R, 


124; 8 Manson 193. 


e 
Vel, X XI] 


NURSEY VIRJI v, ALFRED H. HARRISON. 


that appellant ever put any pressure on 
the insolvents. Moreover, he was not in 
& position to do so, as at the time of 
the transfer he had not paid any money 
on behalf of the insolvents and so there 
was no liability on their part to him. 
The parties were uncle and nephew. The 
very way of making the transfer gives 
the transaction a clandestine appearance. 
Mandalay, far from Rangoon, is taken as 
the scene of the operations. Other goods 
of the insolvents are at the same time 
consigned to Rangoon in the name of another 
uncle. If the transactions as to the notes 
were to hold good and the money due 
on them was all rseoversd, appellant would 
recover more than all he has paid to Messrs. 
Finlay Fleming & Co., and Sivaraman Chetty 
and so be no loser by his guarantee, whereas, 
if the purchasers had paid insolvents or 
given the note in their favour, appellant, 
after having paid the two creditors of in- 
solvents would have only been entitled to 
share rateably with the other creditors. 
Tbe notes were made out in appellant’s 
name just before the insolvency and looking 
at the relationship of insolvents ànd appel. 
lant it is reasonable to hold that they 
both knew that bankruptcy must come and 
was imminent. 

There seems to me to be no doubt that 
the facts and inferences to be drawn from 
them show that the insolvents had the 
notes put into appellants name soas to 
save him from loss on his guarantee 
and so, to favour him over the other creditors 
and that that was the substantial and 
dominant reason in the minds of the insol- 
vents when they acted as they did. The 
reason for their action was not pressure. 


I would, therefore, hold that the transfer, 
as evidenced by the promissory-notes execut- 
ed by the purchasers in appellant’s favour, 
was a. fraudulent preference of appellant by 
the insolvents within the meaning of section 

56 of the Act and is, therefore, void as against 
the Official Assignee. 

The mere undertaking of appellant to be 
surety for insolvents’ debts could not put 
him in a better position in respect to the 
estate of the insolvents than other unsecured 
creditors. To make himself in a better 
position than others he should have taken 
effectual means—such as paying the sums 
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due on his guarantee and then pressing the 
insolvents and so compelling them to pay 
him or give him a lien on their property. 

There is absolutely no reason to declare 
that appellant is a secured creditor in respect 
of the Rs. 605 worth of goods supplied to 
the insolvents. 

I would, therefore, dismiss this appeal with 
costs, three gold mohurs. 

Young, J.—I concur. 

Appeal dismissed. 





BOMBAY HIGH COURT. 

Orvin APPEAL No, 69 or 1912. 
February 6, 1913. 
Present: — Sir Basi] Scott, KT., Chief Justice, 
and Justice Sir N. G. Chandavarkar, Kr. 
NURSEY VIRJI—APPEGLANT 
versus 


ALFRED H. HARRISON—REsPOSDENT, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 11 
— Qross-objections against co-respondent —Practice, 

The cross-objections provided for by Order XLI, 
rule 22, Civil Procedure Code, are cross-objections 
which are aimed against an appellant from a decree of 
the lower Court and are nob cross-objections against 
& co-respondent. 

In exceptional cases, the rule might be relaxed so 
as to allow a cross-objection by a respondent against 
aco-respondent. But this should not be done where 
the objections could have been preferred by way of 


appeal. 
Mr. Raikes to show Cause. 


Mr. Mirza, for the Appellant. 

JUDGMENT.—This isan application by 
certain respondents to have the appeal, filed 
by the appellant, dismissed for want of pro- 
secution on the ground that he has not com- 
plied with rule 739 in filing two copies of 
the paper-book in the Prothonotary’s Office 
two days before the day fixed for the hear. 
ing. There is no doubt that the appellant is 
in default in this matter, but the book is now 
ready and the only omissions in it are said to 
be of certain documents, whish are on the 
records of the Court of the nature of written 
statements, orders and decrees, which can be 
referred to without any difficulty in the Court, 
if necessary. We, therefore, think that it 
would be foo harsh an order to make to 
dismiss the appeal, and that the justice 
of the case will be satisfied by ordering tha 
appellant to pay the costs of the motion, 
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The other question relates to the position 
of the cross-objecting — respondent. ft 
appears that the cross-objection is not 
directed against the appellant at all but 
against the co-respondent and involves a 
question “of fraud. The ordinary rule, which 
has been laid down both in Calcutta and 
Allahabad, is that cross-objections provided 
for by section 561 of the Code of 1882 and 
by Order XLI, rule 22, of the present Code, 
are cross-objections which are aimed against 
an appellant from a decree of the lower Court 
and are not cross-objections against a co» 
respondent. There are, no doubt, exceptional 
cases in which the rule might be relaxed so 
as to allow a cross-objestion by a respondent 
against a co-respondent; but we do not think 
that this is sach a case. There is no reason 
shown, upon the facts stated before us, why 
the respondent, who has filed cross-objections, 
. should not have preferred them by way of 
appeal. He has not filed any appeal and 
consequently no paper-book, and he has 
not even, under an arrangement which was 
made with the appellant’s Attorneys that he 
should file a separate paper-book embodying 
the materials upon which his cross-objections 
depended, filed any such book in time. We 
do not think that he is entitled to any in- 
dulgence in the matter, and the appeal must 
proceed on the paper-book already filed. 

Attorneys for the Appellant: Messrs. Dubash 
& Co. 

Attorneys for 2nd Respondent: 
Patell & Ezekiel. 


Messrs. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
SEgooxD CIVIL APPEAL No. 443 or 1911. 
May 20, 1918. 
Present: —Mr. Piggott, J. O., and 
Mr. Sabonadiere, A. J. C. 
NAND KISHORE--PrLAINTIFF— ÁÀ PPELLANT 
versus | 
MANGAL DIN AND OTHERS-— DEFENDANTE 


RESPONDENTS, 

Hindu Law— Widow—Sale by widow oj mortgage- 
deed jorming husband's estate, validity of—Sutt by 
transferee of mortgagee-rights against transferor and 
mortgagor— Widew's competence to transfer— Rever. 
gioner!s right to control widow's act— Mortgagor, right of, 
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to question payment of sale-consideration——Assignment 
—Pleadings—Assignor’s right to plead invalidity—Ad- 
mission of execution of deed and receipt of consideration 
—Burden of proof——Efect of non-receipt of consideration, 

Where a mortgagor is sued on his mortgage by the 
assignee of mortgagee rights, he can put the assignee 
to proof that his assignment was a valid one. Bat 
the mortgagor’s rights in this matter are limited to 
seeing thatthe assignee holds a valid transfer as 
against the assignor, inasmuch as he gets a complete 
and final discharge of his liabilities if he satisfies a 
decree obtained against him either by the assignor or 
by any person holding a valid deed of assignment. 
He has no concern with the question whether con- 
sideration actually passed as between the assignor 
and the assignee. 

As a Hindu widow in possession of her deceased 
husband's estate is competent to realise debts due to 
the estate and to convert them into cash in her 
own hands, she is competent to alienate the mort- 
gagee rights forming part of the estate in her posses- 
sion, inasmuch ag such a transfer is merely a method 
of realising mortgage-debts. 

It does not lie in the mouth of an assignor to 
plead that he or she was incompetent to effect the 
assignment, 

Where receipt of consideration was admitted in the 
deed of assignment as well as before the registering 
officer and the assignor was proved to be the exeon- 
tant of the deed: 

Held, that these facts, if unrebutted, would suffi. 
ciently prove that the consideration had passed. 

Non-payment of consideration for an assignment 
would not necessarily invalidate the deed of trans. 
fer, but the assignor can maintain a suit for re- 
covery of consideration. 

Obiter dicta: When a Hindu widow, in possession of 
her husband’s estate, tries to realize debts due to the 
estate of her husband, the reversioners are entitled 
to exercise some sort of control over the proceedings 
of the widow in realizing the debts, and the Courts 
would enforce their rights by suitable orders cal. 
culated to prevent the widow from wasting the estate 
or from making any arrangements which would 
amount to an alienation of the corpus of the estate in 
her hands, 


Appeal against an-order of the District 
Judge, Fyzabad, dated 26th August 
1911. 


Pandit Gotaran Nath Misra and Mirza 
Mohammad Fasih, for the Appellant. 

Mr. M. A. Khan and Babu Hargobind Das, 
for the Respondent. 


JUDGMENT.— This was a suit on a mort- 
gage execnted on February the 27th, 1902, 
by Mangal Din nominal in favour of one 
Bhabhuti Singh. Ib is an admitted fact that 
the latter was only a benamidar for one 
Baijnath Singh. This man died and was suc. 
ceeded by his son, Muneshar Bakhsh Singh, 
on whose death his property passed to bis 
widow, Musammat Baryari Kunwar. One 
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August the 9th, 1909, this lady . executed a 
deed by which she purported to sell her 
rights in .respest of the mortgage-deed in 
suit, and also in respect of various other 
debts due to the estate of her late husband, 
both on account of mortgages and of decrees, 
to the plaintiff, Nand Kishore. The present 
suit has been brought by Nand Kishore to 
enforce the terms of the original deed of 
mortgage. He impleaded as defendants 
Mangal Din mortgagor, Bhabbuti Singh the 
nominal mortgagee and Musammat Baryari 
Kunwar, the successor-in-interest of the real 
. mortgagee, tBhabutti Singh, having once ad- 
mitted that he was in fact a benamidar and 
that the mortgage in suit was really in favour 
of Baijnath Singh, practically passes out of 
the case. Two other persons, Ahbaram 
Singh and Kali Singh, were, subsequently, 
impleaded as defendants on the ground that 
they claimed & right of succession to the 


estate of Muneshar Bakhsh Singh after the 


death of Musammat Baryari Kunwar. In 
respect of both these defendants, the finding 
of the Courts below is that they have failed 
to prove that they have any interest, actual 
or contingent in the estate of Muneshar 
Bakhsh Singh; this finding is not challenged 
in second appeal and, consequently, these 
defendants also pass out of the case. The 
litigation, therefore, as it now stands before 
me, in between the transferee of the mort- 
gagee frights as plaintiff against the mort- 
gagor and the successor-in-interest of the 
original mortgagee. The defendant, Mangal 
Din, put the plaintiff to proof, as he. was 
quite entitled to do, of the fact that be held 
a valid deed of transfer in respect of the 
mortgagee rights. Musammat Baryari Kun- 
war filed a written statement so vague and 
uncertain in iis pleadings that itis difficult 
to say what defence precisely she intended 
to setup. The Court of first instance never 
cleared up this point properly, either by 
' calling for amended pleadings or by examin- 
ing Musammat Baryari Kunwar; and as ‘the 
lady berself never went into the witness-box, 
the difficulty of coming to a sufficiently defi- 
nite conclusion as to the attitude which she 
intended to take up, remains even now in 
second appeal. There can be no doubt, 
however, that Musammat Baryari Kunwar 
did. execute the deed of August the 9th, 
1909, which purports to transfer the mort- 
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gagee rights in the deed in suit, along with 
other property of a similar nature, to the 
plaintif, Nand Kishore. Jier written state- 
ment should probably be understood as an 
admission, at any rate, of the fact of mechani- 
eal execution, and even if this were not so the 
evidence proves the fact of execution and 1 
understand both the Courts below to have 
found in favour of it. The plaintiff’s suit 
was nevertheless dismissed by the Coart of 
first instance, and the order of dismissal has 
been affirmed on appeal, substantially upon 
two grounds. In the first place, it has been 
held that the plaintiff, to adopt the language 
of the learned Munsif, has failed to prove 
that he held a valid deed of assignment from 
Musammat Baryari Kunwar; in the second 
place it has been held that Musammat 
Baryari Kunwar, being in possession of the 
estate of her late husband as a Hindu widow, 
was not competent in law to transfer her 
rights under the deed in suit. 

The second of these two findings is one of 
Jaw pure and simple, and I am quite unable 
to concur in the opinion of the Courts below 
on this point. The :nortgage-deed in suit 
represented simply a debt due to the estate 
of Muneshar Bakhsh Singh. Musanimat 
Baryari Kunwar was perfectly competent to 
realize that debt and to convert it into cash 
in herown hands. The question whether 
the money thus realized would or would not 
form part of the corpus of the estate in res- 
pect of which the widow would possess only 
limited powers, is one which does not arise 
in the present case. The lady was competent 
to realise the debt and her transfer in favour 
of the plaintiff was merely a method of 
realizing the debt. It certainly does not lie in 
the mouth of Musammat Baryari Kunwar to 
plead that she was not entitled to effect the 
transfer which is the basis of the suit. Ag 
regards the debtor, Mangal Din, his rights in 
the matter are limited to er that the 
plaintiff holds & deed of t 
against Musammat Bary, 
person who would beyo 
titled to sue him on th 
fit to do so. The que 
the reversioners in m 
the estate of a de 
sion of his widow, 
of this Court a 
difficulty, ; 
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cular case, to which I am referring, because 
the point in question was settled by mutual 
agreement between the parties. It is at any 


- rate probable that the reversioner would be | 


entitled to exercise some sort of control over 
the proceedings of the widow in realizing 
debts due to the estate of her late husband, 
and that the Court would enforce their rights 
by suitable orders calculated to prevent the 
widow from wasting the estate or from 
making any arrangements which would 
amount to an alienation of the corpus of 
the estate in her hands. Such questions 
as these, however, do not arise in the pre- 
sent case. The attempt made to bring re- 
versionary heirs of Muneshar Bakhsh Singh 
on the record failed and the result is that we 
do not even know who would be the rever- 
sioners to this estate if Musammat Baryari 
Kunwar were to die at the present moment. 
Supposing the transaction between that lady 
and the plaintiff to have been one of such a 
nature that the Courts would be entitled to 
interfere with it in the interest of the rever- 
sioners, it is obvious that any remedy which 
the latter might possess in law would be 
enforceable against the transferee, that is to 
say, against the plaintiff, Nand Kishore, and 
not against the mortgagor, Mangal Din. The 
latter gets a complete and final discharge of 
his liability if he satisfies a decree obtained 
against him, either by Musammat Baryari 
Kunwar herself, or by any person holding a 
valid deed of transfer in respect of such rights 
as this lady possesses in the deed in suit. The 
question, therefore, of the competence of 
Musammat Baryari.Kunwar to execute this 
deed of August the 9th, 1909, does not really 
arise at all in this case and, Lam quite clear 
that the Courts below were in error in dis- 
missing the suit on this ground, 

The finding of the Courts below against 
the validity of the transfer is more difficult 
to deal with in second appeal, the real diffi- 
: he pleadings in the Court 
e imperfeot, that the first 
drawn up in terms too 
nd that the finding 
learned Munsif, and 
Kudge on appeal, is 
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I understand that the Courts below intended 
to find that the plaintiff, Nand Kishore, has 
not in fact paid to Musammat Baryari Kun- 
war the sum of Rs, 1,500, which islstated in 
the deed of August the 9th, 1909, to be the 
consideration for the transfer in question. 
They appear to me to have incidentally held 
that the plaintiff’s failure to pay this money 
makes the deed of transfer void for want of 
consideration, and also that itis opan to the 
mortgagor, Mangal Din, as well as to Musam- 
mat Baryari Kunwar herself, to raise this 
plea of want of consideration. I am always 
reluctant to interfere with findings of fact in 
second appeal, but [am unable in this case 
to affirm the decision arrived at by the Courts 
below. The actual finding that Nand Kishore 
has not paid this sum of Rs. 1,500 to 
Musammat Baryari Kunwar seems to me to 
rest upon an erroneons view of law and upon 
nothing which cau be called legal evidence. 
The execution of the deed of transfer has 
been proved; consequently, we have against 
Musammat Baryari Kunwar her admission of 
receipt in full of the consideration specified 
in the deed. We have also the fact that she 
admitted receipt of consideration when the 
deed was presented for registration. On this 
evidence, if unrebutted, the plaintiff is en- 
titled to a finding that the consideration was 
paid. On this point, I may refer to the remarks 
of their Lordships of the Privy Council in 
Ali Khan Bahadur v. Indar Pershad (1). In 
another case, namely, Mahabir Prasad Raz v. 
Bishen Dayal (2), a Bench of the Allahabad 
High Court held that, where execution of a 
bond is admitted and the bond contains an 
admission that consideration has passed, it is 
for the executant to get rid of that admission 
and in order-£o shift the burden of proof thus 
laid upon him, it is not even sufficient for the 
executant to prove that when the daed came 
up for registration he denied receipt of con- 
sideration before the registering officer. The 
present, of course, isa much stronger case 
seeing that receipt of consideration was 
admitted at registration. Musammat Baryari 
Kunwar has given no evidence in this case, 
and in the absence of any positive evidence 
on her part I am unable to follow the Courts 
below in the inferences and conjectures on the 


(1) 28 C. 950 at p. 954; 23 I, A. 92. 
(2) 27 A. T1; A. W. N. (1904) 163; 1 A. L. J. 423, 
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strength of which they seem to have arrived = 


at the conclusion that this money was not 
paid. In the second place, I am not prepared 
to say that non-payment by Nand Kishore of 
this sum of Rs. 1,500 would necessarily 
be a sufficient dolañce to the present suit 
under the circumstances. As a matter of 
fact, the deed of assigament of August the 
9th, 1909, admittedly does not represent the 
entire transaction between Musammat Bar- 
yari Kunwar and the plaintiff. It was ao- 
companied on the same date by an agreement 
executed by the plaintiff, Nand Kishore. 
This agreement refers to the formal deed of 
assignment executed the same day and goes 
on to recite that Nand Kishore binds him- 
self under penalty tu use all due diligence in 
the recovery of the debts assigned to him 
under this deed of transfer, to incur all neces- 
gary expenses in connection with the same 
and on realization to retain only half the sum 
realized in each case .as compensation for 
himself and to pay over the balance, in part 
to Musammat Baryari Kunwar herself, and in 
part to certain other persons with whom we 
are not concerned beyond noting the fact 
that Musammat Baryari Kunwar consented to 
their receiving a portion of the sums to be 
realized by Nand Kishore. The transaction 
as a whole evidently amounted to something 
like this: ~Nand Kishore was assigned the 
right to recover debts due to the estate of 
Muneshar Bakhsh Singh amounting to some: 
where between four and five thousand rupees, 
for this he paid or professed tu pay Rs. 1,590 
cash down and undertook to recoup himself 
by retaining only one half of whatever suma 
he might realize and paying over theother half 
to Musammat Baryari Kunwar herself or to 
persons named by her. I may perhaps note 
in this connection that as a matter of fact 
there was another lady, the widow of Baijnath 
Singh father of Muneshar Bakhsh Singh, 
who was concerned in the deed of transfer 
along with Musummat Baryari Kunwar and 
who was to be banefited out of the realiza. 


tions made by tbe plaintiff. This circum. , 


stance is wholly immaterial as the lady in 
question, Musammat Ravi Kunwar, would 
have no real right in the estate of Muneshar 
Bakhsh Singh, and the transfer in favour of 
the plaintiff was operativeonly onthestrength 
of its execution by Musammat Baryari Kun- 
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deration or "the transfer was nob only the 
cash payment of Rs. 1,500 but the execution 
by the plaintiff of the agreement of the same 
date and the liabilities which the latter 
thereby took upon himself. By instituting 
the present suit, the plaintiff is actually ful- 
filling a portion of the engagements assumed 
by him under his agreement with Musammat 
Baryari Kunwar and is thereby carrying out 
the agreement which formed a portion of the 
consideration for the transfer. If Musammat 
Baryari Kunwar has in fact not been paid 
this sum of Rs. 1,500, she can maintain a 
suit for recovery of the same subject, of 
course, to her adequately discharging the 
burden of proof which would lie upon her on 
coming into Court as plaintiff in such a suit, 
but I fail to see that non-payment of this 
money would necessarily invalidate the 
deed of transfer even so far as Musammaé 
Baryari Kunwar is concerned. I am quite 
clear that ib will not invalidate the transfer 
as against the defendant, Mangal Din, who 
has no concern with the question whether 
consideration actually passed as between the 
transfer, and transferee, vide on this point 
Lal Achal Ram v. Raja Kazim Husain Khan 
(3. Nowit so happens that Musammat 
Baryari Kunwar herself, though she did in 
the first instance contest the plaintiff’s claim 
and plead want of consideration for the deed 
of transfer, definitely withdrew her defence 
by a petition presented by her personally on 
February the 1&th, 1911, and formally veri- 
fied by her hefore the Court on February the 
21st, 1911. Curiously enough, ib seems to 
have been the presentation of the petition 
along with certain facts which oceurred sube 
sequently that determined the finding of the 
Courts below against the plaintiffs of the 
question of consideration. After Musammat 
Baryari Kunwar had definitely withdrawn 
her defence and admitted the genuineness 
and validity of the transfer, ib seems that the 
Court still continued the hearing of the case, 
either on the defence set up by Mangal Din, 
or in connection with questions raised by the 
defendants who had subsequently been added. 
The suit, therefore, was still pending in the 
Court of first instance until it was decided on 


(3) 8 O. C. 165; 9.0. W. N. 
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April the 27th, 1911. About a month previ- 
ously, that is to say, on March the 24th, 1911, 
Musammat Baryari Kunwar presented another 
petition to the Court. She said in effect that 
she had been induced to withdraw her de- 
fence in this suit, because she was in urgent 
need of money to satisfy a decree then under 
execution against her, and the plaintiff, Nand 
Kishore, had undertaken to pay at Once into 
Court a sum of Rs. 1,500 to enable her to 
obtain an order, setting aside an execution 
sale of certain property of hers. She said 
that Nand Kishore had again deceived her 
and had not paid this money on her behalf. 
She asked the Court to order him to pay it. 
This petition is certainly not legal evidence 
of the truth of any of the facts therein contain- 
ed. I find that the learned Munsif did ques- 
tion Musammat Baryari Kunwar about the 
facts alleged in the petition and recorded a 
statement of her on the back of it, but 
she was not put on oath aad it does not 
appear that the plaintiff had any opportu. 
nity of cross-examining her. Moreover, the 
statement recorded by him, such as it was, 
does not bear out all the allegations con- 
tained in the petition. What the learned 
Munsif proceeded to do was to call for the file 
of theexecution proceeding to which Musammat 
Baryari Kunwar had referred, aud on the 
strength of certain facts proved by documents 
on the said file he came tothe conclusion that 
the allegations made in Musammat Baryari 
Kunwar's petition of March the 24th, 1911, 
were certainly true. Heformally rejected that 
application but nevertheless treated it as a 
withdrawal of the petition of February the 
18tb, 1911, which in terms it certainly was 
not, aud, moreover, allowed his belief in the 
truth of the facts therein alleged to influence 
his finding on the question whether the con- 
sideration of Rs. 1,500 had actually passed on 
the execution of the deed of August the 9th, 
1909. Hisline of reasoning is not clearly 
set forth in his judgment, but it appears to 
be something like this: “I believe that 
Nand Kishore promised in the month of 
February 1911 to pay Musammat Baryari 
Kunwar Rs. 1,500 to satisfy the decree in 
execution against her, this must be the same 
Rs. 1,500 referred to inthe deed of August 
the 9th, 1909, and as it is not credible that 
Nand Kishore would pay this money twice 
over, I arrive ab the conclusion that he can. 
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^not have paid i& when the deed of 1909 was 


executed." I ean only say that these are in- 
ferences not resting on any evidence. The 
execution file in itself, considered apart from 
Musammat Baryart Kuuwar’s petition of 
March the 24th, 1911, does not purport to 
prove anything whatever as to any transac- 
tion between Nand Kishore and Musammat 
Baryari Kunwar. Moreover, under the cir- 
cumstances of the case,and in view of the 
terms of the agreement by which Nand 
Kishore stood bound towards Musammat 
Baryari Kunwar, it is by no means incon- 
ceivable that he might have agreed to make 
a further payment of Rs. 1,500 on her behalf 
in the month of February 1911, even though 
he really paid her Rs. 1,500 in the month of 
August 1909. Under all the circumstances 
of the case, I think the learned Munsif should 
have held that Musammat Baryari Kunwar 
had withdrawn her defence and fully ad- 
mitted the plaintiff's right under the deed of 
trausfer, and that the execution of the said 
deed having been duly proved,it was no 
longer open to the defendant, Mangal Din, to 
ask the Court to go into the question of the 
payment of consideration as between the 
transferor and the transferee of the mort- 
gagee rights. 

For these reasons, I must accept this appeal 
and set aside the decrees of both the Courts 
below. In lieu thereof, I order that a decree ` 
for sale in the plaintiff’s favour be prepared 
in the usual form, interest on the deed in 
suit being calculated up to the date fixed for 
payment, which I fix at six months from the 
date of this decree, and the plaintiff being 
allowed his costs in all three Courts against 
the defendant, Mangal Din. In default of 
payment within the specified period, sale of 
the mortgaged property will baordered. The 
decree will bear future interest at six per 
cent. per angum after the date fixed for pay- 
ment. The defendants other than Mangal 
Din will bear their own costs in all three 
Courts. . 

Appeal allowed. 
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ALLAHABAD HIGH COURT. 
SEOOND Orvit APPEAL No. 1322 or 1912. 
August 6, 1913. 

Present: —Sir Henry Richards, Kr., Chief 

Justice, and Mr. Justice Piggott. 
KUNDAN LAL—PLAINTIFF—ÁPPELLANT 
VETEUS 
SHANKAR LAL AND OTHERS— DEFENDANTS 
— RESPONDENTS, 

Hindu Law—Joint family—Property acquired in 
name of one member—No presumption as to property 
being separate-—Burden of proof—Property. 

Where a property has been purchased in the name 
of one member of a joint Hindu family, there is no 
presumption thatthe property is the separate pro- 
perty of that individual. 

A plaintiff, who comes into Court for a declaration 
that the property purchased in the name of one 
member of a joint Hindu family, is the separate 
property of that individual, must prove that ib was 
80. 

l Ram Kishan Das v. Tanda Mal, 10 Ind. Cas 643; 

8 A. L. J. 723; 33 A. 677, distinguished. 

Gurumurthi Reddi v. Gurammal, 1 Ind, Oas. 780; 


5 M. L. T. 74,82 M. 88, Sheo Qulam Singh. v. Burro. 


Singh, 1 B. L. R. 164; 10 W. R. 198, referred to, 

Per Pigyott, J.— Until and unless the contrary is 
p »ved, there is a clear presumption that the pro- 
purty purchased by a father during the .minority of 
his sons was purchased by him out of fonds which 
formed the joint family property of himself and of 
his sons. 


Second appeal from the decision of the 
District Judge of Agra, dated the 7th of 
September 1912. 


Mr. Mohan Lal Sandal, for the Appellant. 

Mr. Benode Bekari (with him Mr. S, K. 
Dar), for the Respondents. 

JUDGMENT. 

Ricaarps, C. J.—This appeal arises out of 
a suit in which the plaintiff sought a declara- 
tion that certain house property, which had 
been attached in execution of a decree against 
his son, Makhan Lal, was the sole property of 
the plaintiff, and, therefore, not liable to 
attachment and sale. 


The facts, as fonnd by the Court below, are 
as follows:—Jawahir Lal had three sons, 
Mangal Sen, Mohan Lal and Bhupat Lal. 
Mangal Sen died first, leaving ason, Kundan 


Lal, the plaintiff in the present suit. Mohan 
Lal died next and then Bhupat. Neither 
‘Mohan Lal nor Bhupat left issue. Two of 


‘the houses were acquired in’ the name of 
Mohan Lal. The third house was acquired 
in the name of Kundan Lal, the plaintiff, 
e in the year 1890. The Court below has 
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found, and in second appeal we are bound 
by its finding, that Mangal Sen, Mohan Lal, 
Bhupat, and the plaintiff, Kundan Lal, con- 
stituted a joint undivided Hindu family. 
The next finding is not very clear but we 
take it to be this, that there was no evidence 
given that the ancestor Jawahir Lal had 
any ancestral property or that Mangal Sen, 
Mohan Lal and Bhupat took any property 
by survivorship upon the death of Jawahir 
Lal. Under these circumstances, the lower 
Appellate Court affirmed the decree of the 
Court of first instance and dismissed the 
plaintiffs suit holding that the property 
attached was joint family property. 

The appellant contends that from the 
mere fact that Mangal Sen, Mohan Lal, 
Bhupat and Kundan Lal constituted a joint 
Hindu family, it must not be presumed that 
the property which was acquired in the name 
of Mohon Lal was joint property; and that, 
therefore, it must be taken that Kundan Lal 
inherited the houses which were acquired 
in the name of Mohan Lal and did not take 
them Ly survivorship and that, therefore, 
the property was in his hands not as ancestral 
or joint family property in which his 
son took any interest. In support of the 
contention, the case of Gurumurthe Reddi v. 
Gurammal (1) is cited; also the cases of Ram 
Kishan Das v. Tunda Mal (2) and Sheo 
Golam Singh v. Burra Singh (8) and several 
other cases. In the case of Ram Kishan Das 
v. Tunda Mal (2), the facts were not unlike 
the facts of the present case, except that 
in that case it was the decree-holder. who 
brought the suit for a declaration that the 
property which he had attached was liable 
to attachment and sale. 


The respondent contends that on the 


finding that Mangal Sen, Mohan Lal, Bhupat 


and Kundan Lal constituted a joint Hindu 
family, 16 ought to be presumed that the 
properly which was acquired in the name of 
Mohan Lal was joint family property. 


In the absence of authority to the oon- 
trary, it seems to me that on principle there 
ought to be & presumption thab property in 
the possession of a joint Hindu family, 
even though acquired in the name 


(1) 1 Ind. Cas. 750; 32 M. 88; 6 M. L. T. 74, 
(2) 10 Ind. Cas. 643; 38 A. 677; 8 A. L. J. 723, 
(8) 1 B. L. R. 164, 10 W, R. 198. 
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of a particular member of that family, acquired in the name of individual members 
is joint family property. The very ide», of the family. 
it seems to me, of a joint undivided Hindu A joint family frequently consists of a 
family is complete unity of interest ard joint large number of members many of whom 
possession of all property. {No doubt, may bə infants of tender years and absent. 
members of a joint Hindu family can acquire In many cases, it would be practically impos- 
and own separate property; but it would sible to acquire the property in the name of 
seem to me that this is a somewhat abnormal all the family. It is common knowledge 
and exceptional condition of things which that joint property is seldom acquired in the 
ought to be proved. It must ba re- names of all the members and not always in 
membered that there can be joint the name of the Manager. This being so 
family property which is not ancestral. and the normal and natural condition of the 
Such seems to’ have been the opinion of family,being one of complete unity of interest, 
Sir Richard Couch in the case of Tarus I cannot hold that any presumption arises 
Chander | loddar v. Jodheshur Ohunder from the mere fact that the property has 
Koondoo (4). However this may be, the been acquired in the name or names of one 
case of Ram Kishan Das v. Tunda Mal (2) or more members of the joint family. If this 
is an authority that where itis not proved view be correct, the plaintiff ought to have 
that there was any nucleus of ancestral pro- proved that the property was acquired with 
perty, there is no presumption that property the separate property of Mohan Lal or at least 
acquired iu the name of any individual that after its acquisition he held it as sepa- 
member, or in his possession, is joint family rate property excluding the other members. I 
property and some dissent is passed against may mention here that it was assumed in the 
the view taken by Sir Richard Couch in the arguments that if the houses acquired in the 
oase already mentioned, lt seems to me, name of Mohan Lal were joint, the property 
however, that itis unnecessary in the present in the other house was joint also. 
case to express any.view on the correctness For these reasons, T would confirm the 
of the decision of Ram Kishan Das v. Tunda decision of the Court below and dismiss the 
Mal (2), because I think thatin the present appeal. 
case it is unnecessary for the plaintiff to Piaaort, J.—I should like to add a few 
establish the proposition that where property words. There are three houses in dispute, 
has been acquired inthe nameofamember one purchased in the name of Kundan Lal 
of a joint and undivided Hindu family, there in the year 1890; two purchased in the name 
is not only no presumption that the property of Mohan Lal in the years 1839 and 1860. 
is joint but that there is actually a presump- With regard tothe first of these houses, 
tion ‘the other way, viz. that the property there isa plea in the memorandum of appeal 
is separate. This, I think, would be avery that, inasmuch as this house was purchased 
great expansion of the decision of Ram Kishan by a fathor during the minority of his sons, 
Das v. Tunda Mal (2). Itseems to me that tbey cannot possibly have any share therein. 
the plaintiff coming into Court and seeking a It seems to me worth pointing out that no 
declaration that property which was acquired attempt has been made to support by argu- 
at the time the family was joint, it lay upon ment the proposition of law here suggested. 
him to show that the property was the There seems on thecontrary aclear pre- 
separate property of the individaal member sumption, unless and untilthe contrary is 
of the family in whose name it was acquired. proved, that the property purchased by 
It may be urged that the mere fact that Kundan Lal during the minority of his sons 
the property was acquired in his name raises was purchased by him out of funds which 
some presumption that it was his separate formed the joint family property of himself 
property. It seems to methatsuchacon- and of his sons. 
tention has no force. Ib is well-known that As regards the two houses aequired in the 
property which is undoubtedly joint is name of Mohan Lal, I wish to say only this 
much, that | might have found some difficulty 
in distinguishing the present case from that 
(4) 19 W. R. 178; 11 B. L. R. 193. reported as Ram Kishen Das v. Tunda Mal (2), e 
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if this were a suit in which Mohan Lal himself 
or a transferee from Mohan Lal, was contest- 
ing aclaim based upon a plea that the said 
honses had all along been the property of 
the joint family of which Mohan Lal was a 
member, As the facts stand, all that we 
know is that these houses have belonged 
for over seventy years and over fifty 
years respectively, to persons who were 
members of the same joint family, and Lave 


-~ devolved amongst members of that family 


with nothing to show that any one of them 
ever, expressly or by implication, claimed 
them as his self-acquired property. It seems 
to me that there is a presumption that the 
property thus devolved by survivorship and 
not by inheritance, and that this presumption 
is not rebutted by the mere fact that the 
purchase-deeds of 1839 and 1860 stand in 
the name of Mohan Lal alone. I conour 
with the learned Chief Justice that some 
further evidence should have been tendered 
by the plaintiff in order to entitle him to 
Suecoed in this suit. I concur in the pero- 
posed order. 

By Tug Court.—The order of the Court is 
that the appeal is dismissed with costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
ORIGINAL SIDE Cavit Aperat No. 95 or 1912. 
Jaly 23, 1913. 

Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Oldfield. 

S. RANGANATHAM OHHTTY alias 
NARASIMHULU OHETTY—Ptaintires— 
APPELLANT 
versus 
S. LAKSHMU AMMAL —DEFENDANT— 


RESPONDENT. 
Civil Procedure Uode (Act V of 1908), s. 11—Res 
judicata-—Co-dejendunts—First suit dismissed —Ap- 
pealability thereof—Oompetency of Courts—Guardian’s 


. “negligence. 


If a plaintiff cannot get at his right without try- 
ing and deciding a case between co-defendants, the 
Court will try and decide that caseand the co-defend. 
ants will be bound. The decision in @ previous 
suit 2 a matter raised and actively contested be- 
taveen co-defendants will operate as res judicata in a 
subsequent suit in which such co-defendants are 
arrayed as plaintiff and defendant, 

Negligence of a guardian can be relied on as an 


eer to a plea of res judicata, 


" the 8rd defendant. 
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The fact that the defendant in the previous snit 
had no right of appeal against the decision, because 
the suit was dismissed, will not affect the operation 
and the bar of res judicata, when such defendant, 
having the right to be joined as a plaintiff, chose to 
contest the suit as a co-derendant. 

Notwithstanding a snit is dismissed, if a defendant 
has anything to complain of, he has a right of 
appeal. For the purpose of determining whether or 
not the adjudication is appealable, it is open to the 
parties to go behind the decree and see really what 
the adjudication is. 

The plaintiff is not entitled to add causes of ac- 
tion to what may be called the original cause of 
action forthe parpose of swelling the amount of 
the valuation. It is open to a Court to split up 
the causes of actionin the subsequent suit and to 
find that if one of the causes of action is the same 
as that relied upon in the earlier suit and that, al- 
though taking all the causes of action together the 
second suit may be said to be outside the jurisdic- 
tion of the original Court, yet if the subsequent 
question be within the jurisdiotion of the origi- 
nal Court and was determined by it, it is no 
answer to say that the whole suit is beyond its 
jurisdiction. 

Appeal from the judgment of the 
Hon'ble Mr. Justice Bakewell, dated 
8th October 1912, in the Ordinary Original 
Civil Jurisdiction of this Court, in C. S. 
No. 950 of 1910. 

, Mr. K. Ramachandran, for the Appellant. 

Mr. P. V. Dorasamy Mudlair, for the Re- 
spondent. 

JUDGMENT. 

Wuire, C. J.—In this case the suit was 
dismissed by Mr. Justice Bakewell on the 
ground that the plaintiff's claim was barred as 
res judicatu by reason of the decision in a 
suit which was brought in 1902 in the City 
Civil Court. The plaintiff appeals. The 
question arises in this way. In 1902 à man, 
who had obtained a decree against the present 
plaintiff and the present plaintiffs father in 
the Small Cause Court,brought a suitin which 
the present plaintiff’s father was the Ist 
defendant, the plaintiff was the 2nd defendant 
and the present plaintiffs step-mother was 
In that suit he claimed 
two reliefs. The main relief claimed was a 
declaration that a certain deed of sale which 
had been executed by the present plaintiff’s 
father and which purported to bein favour 
of the present plaintiff and the present 
defendant was in frand of creditors. He 
claimed by way of alternative relief that, if 
the deed of sale was held to be good, it should 
be declared that a quarter share of a certain 
house, that is to say, a half of the half 
share which wasin dispute in that case 
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and with which only the present suit is 
concerned, was the property of the pre- 
sent plaintiff and was available for the 
satisfaction of the decree which the plaint- 
iff in the Oity Civil Court suit had 
obtained. The present defendant, who 
was the 3rd defendant in that suit, plead- 
ed that she was the absolute owner of the 
half share mentioned in the plaint in that 
guit. At that time the present plaintiff 
was a minor and he was then represented 
by a guardian who was an officer of the 
Court. The guardian in bis written state- 
ment put the plaintiff to proof of the alle- 
gations mentioned in the plaint. At the 
trial of the suit, the Judge of the City 
' Civil Court came to the conclusion that 
the deed of sale impeached by the judgment- 
creditor was good and the suit was dismissed. 
In dealing with the alternative claim put 
forward by the judgment-creditor, the learned 


Judge held that under the deed of sale in. 


question, the plaintiff took no interest asd 
that the interest in the property passed to 
the present defendant, the 3rd defendant, in 
that suit. The claim for alternative relief put 
forward by the plaintiff in that suit was the 
subject of a specific issue and that issue only 
arose for determination in the evant of the 
Judge of the City Civil Court holding that 
the deed of sale was good. The issue was in 
these terms:—- whether the said half share is 
the absolute property of the 8rd defendant, 


and the 2nd defendant has no share in it.P"- 


What the learned Judge held was, “third 
defendant complains that as she was childless 
and as she took the sale.deed when Ist 
defendant was seriously ill, 2nd defendant’s 
name was also included in the document at 
her desire. This is quite probable. As the 
whole consideration for the sale-deed passed 
from her, she is the absolute owner of the 
property, and 2nd defendant is not entitled to 
anything except what she may choose to give 
thereout of her free-will and affection.” 
There was a decree passed in accordance with 
that judgment. The decree starts with a 
e recital that the "plaintiff sues for & decla. 
ration that a half or alternativly (the. word 
alternatively, does not appear in the decree) 
one-fourth share in the under-mentioned 
house etc. is liable to be attached, But in the 


operative part of the decree all that is said is. 


that the suit is dismissed, and in view of the 
decision of the City Civil Court Judge that 
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may well be the proper form of the decree, 
because he held first that the deed of sale was 
good and secondly that all the ‘interest under 


the deed of sale did not, in whole or in part, . 


become vested in the judgment-debtor, but 
in a third party. In that state of things, it 
may well be that the decree was correct, in 
omitting the adjudication as between the 2nd 
aud 3rd defendants. 

Then in 1912 the plaintiff brought the 
present suit, and in this suit he asks for a 
declaration that he is entitled to the whole of 
the house in question. Half of the house 
passed to the plaintiff by inheritance from his 
father. The other half of the house was the 
subject-matter of the suit in 1902. Alter. 
natively the plaintiff claims in the present 
suit that, if the deed of sale which was 
impeached in thesuit of 1902, is valid, he 
may be declared entitled to one-fourth share 
in the plaint house under the said sale-deed 
the quarter share, z.¢., half of tha half share in 
question in the former suit, going to the 
present defendant under the sale-desd. IL 
think I have stated all the facts necassary for 
the consideration of the question whether the 
learned Judge was right in holding that the 
present claim is barred as being res judicata. 
There is no doubt that ib is an adjudication 
as between defendants. Itis not contended 
ov behalf of the appellant, and it could not 
be contended, that in no case can an 
adjudication as between co-defendants 
operate as res judicata of a question sub- 


sequently raised between these co-defendants - 


The test which the learned Judge applied 
in dealing with the question was the test 
which was laid down in the case of Cot. 
tingham v. Harl of Shrewsbury (1) and, 
the test was thus defined: "If a plaintiff 
cannot get at his right without trying 
and deciding a case between co-defendants, 
the Court will try and decide that case, 
and the co defendants will be bound;” and 
the learned Judge referred to. Bombay, 
Calcutta and Allahabad decisions in which 
that text was approved. We may also 
refer to a Madras decision, Yusuf Sahib 
v. Durgi (2), in which the question arose 
and was considered by this Court. There 
the learned Judges held that ““the- decision 


in a previous suit on a matter raised® 


å (1) (1843) 3 Hare 627; 67 Eng. Rep. 530; 15 L, J, 
h. 441, ` 
(2) 39 M. 447; 17 M., L. J. 260; 2 Mo L. T. 868. 
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and actively contested between co-defendants 
in such suit will operate as res judicata 
in a subsequent suit in which such co- 
defendants are arrayed as plaintif and 
defendant." It seems to me that, applying 
either test, the test 1n this case is satisfied, 
and the result is that the decision does 
operate as res judicata, Applying the test 
laid down in Cottingham v. Earl of Shrews- 
burg - (1), the City Oivil Court Judge could 
not have decided the claims put forward 
by the plaintiff without deciding the case 
as between the co-défendants, The first 
- claim was that the deed of sale was bad, 
alternatively if the deed of sale was good, 
the plaintiff took an interest in the pro- 
perty. As between the 2nd and 3rd defend- 
ants in that suit, the contest was this. 
The son said:— I take a half share,’ the 
other defendant, the mother, said; — I take 
the whole of the house.’ That was the 
contest raised in the mother’s pleading. 
I think the plaintiffs claim, in the suit 
of 1902 in the view the Judge took as to 
the validity of the sale-deed, could not 


be decided without an adjudication as bet-. 


ween the two defendants and that there 
was a contest between these two defendants. 
It has been suggested that the guardian, 
who appeared for the present plaintiff in 
that suit, was negligent. But I fail to 
see how it could be said that thera was 
negligence on the part of the guardian 
in tbat suit. For one thing, he was an 
officer of the Court. He had no interest 
in the matter. There have been suggestions 
of collusion and negligence, but it seems 
to me, so far as the record of the earlier 
suit is concerned, there is no evideuce of 
it, and I think the learned Judge was 
right in declining to frame an issue in 
this suit as to whether there had been 
negligence on the part of the guardian. 
I think as the learned Judge points out 
in his judgment, that the plaintiff in the 
earlier suit in effect represented the interest 
of the 2nd defendant in that suit. It seems 
to me that the interest of the plaintiff in 
that suit and the interest of the 2nd defend- 
ant was really the same, because the plaint- 
eff, in the view of the deed of sale being 
good, was interested in showing that there 
was & fund in the hands of the 2nd defendant 
available .for the satisfaction of his (the 
* judgment-creditor’s) judgment-debt. I6 was 
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the interest of the 2nd defendant to make 
out that he possessed a fund ont of which 
his (the judgment-debtor's) judgment-debt 
could bo discharged. At any rate, in my 
view, the 2nd defendant inthe earlier suit 
cannot be heard to say that it was not 
his interest to have it established that 
he had proprietary rights in the house in 
question, and I do not feel called upon 
to speculate as to whether the family 
were or were not agreed that so long as 
the judgment-creditor was ousted, the other 
question was comparatively unimportant. 
I think the guardian of the 2nd defendant 
in the earlier suit took the right course. - 
If negligence on the part of a guardian 
can be established, I see no reason why, 
on the principle of the decision of Lalla 
Sheo Ohurn Lal v. Ramnandan Dobey (3), 
the negligence could not be relied upon 
a8 an answer to a plea of res judicata, 


Another point which was taken was, 
there was no right of appeal from the 
adjudication as between the two defend- 
ants, aud it was argued that, if there 
is no right to appeal, the plea of res 3wdicata 
cannot be relied on. Iam not sure this is 
so. It has, at any rate, been held that 
the fact that the defendaut in the previous 
suit had no right of appealing against 
the decision because the suit was dismissed, 
will not affect the operation of the bar, 
when such defendant having the right to 
be joined as a plaintiff chose to contest 
the suit as a co-defendant. See Yusuf 
Sahib v. Durg? (2). But I do not think 
it necessary to discuss this question, because 
it seams to me that here the present plaint- 
iff had a right of appeal from the adjudi- 
cation a8 between him and his co-defendant 
in the suit of 1902. I think the test 
is, was he aggrieved by that adjudication P 
It seems to me impossible to contend 
that he was not aggrieved, his case being 
that he had a share in a certain house, 
the adjudication being that he had not, 
His grievance was that by reason of the 
finding that he had no share in the suit 
house the judgment-debt could not be 
discharged out of the share of the house 
which he said was his. The question was 
considered in a case which is reported as 


(3) 22 C. 8. 
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Krishna Chandra Goldar v. Mohesh Chandra 
Saha (4). I find this observation of Mr. 
Justice Woodroffe: “In some cases, a suit 
may be dismissed as against the defendant 
and yet the latter may havea right of ap- 
peal. It is not because the suit is formally 
dismissed as against the defendant that no 
appeal lies, but because such dismissal is 
ordinarily not merely no grievance but an 
actual benefit to the defendant. There is in 
such cases, nothing to complain of, If there 
is, then notwithstanding that the suit is dis- 
missed against him, he!may appeal.” 

It was pointed out that the decree makes 
no mention of the adjudication and the appeal 
being, in form, against the decree, the plaint- 
iff was precluded from appealing. It seems 
to me, with all respect to the learned Vakil, 
that there is very little in that argument. 
I have already dealt with the form of the 
decree. For the purpose of determining 
whether or not the adjudication is appeal- 
able, [ think itis open to the parties to go 
behind the decree and see what really the 
adjudication was. This point is dealt with 
in the judgment of Woodroffe, J. in the case 


of Rraskna Ohandra Goldar v. Mohish Ohandra . 


Saha (4). The learned Judge observed: “If 
the decree, although apparently, and so far as 
it goes, is favourable to the defendants but, 
when read by the light of the record, is really 
unfavourable and may prove injurious to 
them, then the defendants, being aggrieved 
by it and having every interest to appeal, 
may appeal.” The test appears to be 
whether the appellant-defendant is aggriev- 
ed by the decree. If so, he may appeal not- 
withstanding the suit has been dismissed 
against him. 

Then the only point remaining is the 
question in connection with section 11 of 
the Code, whether the City Oivil Court 
would have been competent to try this suit. 
It was suggested that the value of the 
present suit was Hs. 5,000 and, that being 
go, the City Civil Court was inecmpetent to 
try it and, that being so, the adjudication by 
the City Civil Court in that earlier suit does 
not operate as res judicata. In the plaint in 
the present suit the relief sought is valued at 
Rs. 5,000 but in the present suit the plaint- 
iff claims to recover possession not of part 
of the house which was the subject-matter 


(4) 9 0. W: N. 684. 
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of the earlier suit but the whole house. So 
far as the half of the house (which was 
the subject-matter of the earlier suit) is con- 
cerned, the value of the relief sought, taking : 
the plaintiff's own figures, is half of Rs. 5,000 
or Hs. 2,500, and that amount is within the 
pecuniary limits of the jarisdiction of the 
City Civil Court. There are authorities on 
the point to which our attention has been 
called, and it seems to me that there are 
two principles recognised in these authorities. 
One is the plaintiff cannot add causes of 
action to what I may call the original cause 
of action for the purpose of swelling the 
amount of the valuation and then say, the 
original Court is incompetent to try this ques- 
tion." That seems to be tbe principle on which 
the case of Bhugwin Buttt Chowdhrani v. 
Forbes (5) was decided. The other principle is 
shown in Pathuma v. Salimamma (6), David 
v. Grishchunder Guha (7), Sheorajra? v. 
Kashi Nath (8) and the priuciple there stated, 
as I understand it,is that for the purpose 
of dealing with this question of res judicata, 
it is open tothe Court to split up, so to 
speak, the causes of action in the subsequent 
suit, and, if it be found that one of these 
causes of action is the same as the cause of 
action relied upon in the earlier suit, then 
although, taking all the causes of action 
together, the second suit may be said to 
be outside the jurisdiction of the original 
Court, still if the specifia question be within 
the jurisdiction of the original Court and was 
determined by the original Court, it is no 
answer to say that the whole suit is beyond 
its jurisdiction. I think the objection based 
on the ground that the original Court would 
be incompetent to try this suit. fails. It 
may be observed that although we are told 
this point was taken before Mr. Justice 
Bakewell, the learned Judge does not deal 
with it in bis judgment; one may infer either 
that the point was not pressed seriously 
before Mr. Justice Bakewell or. that the 
learned Judge did not consider it worthy of 
serious consideration and it seems to me that 
the learned Judge was right and that 
this appeal should be dismissed with costs. 
OLDFIELD, J.—I concur. 
Appeal dismissed, 


(5) 28 0.78; 6 C. W. N. 483. ` T 
(6) 8 M. 83. 

(7) 9 C. 183; 11 C. D. R. 806. 

(8) 7 A. 247; A. W, N. (1885) 15. 
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CALCUTTA HIGH COURT. 
SEOOND Cryin AprPean No. 351 or 1911. 
July 18, 1918. 

Present: —Mr. Justice Sharf-ud-din and 
Mr. Justice Richardson. 

AZIZAR RAHMAN—Daranpayt No, 2— 
APPELLANT 
v0TSUB8 


RABATANNESSA AND ANOTHER— 


PLAINTIFFS — RESPONDENTS. 

Documeni— Construction —Sale or mortgage—Deed of 
sale with power to re-purchase within certain time— 
Transfer of Property Act (IV of 1882), s. 58. 

A document was described in its earlier portion as 
a deed of sale ont and out. There was no mention 
of interest; the amount was described not as principal 
but as consideration. The transferes was allowed 
to have his name registered after expunction of the 
name of the transferor; the transferee and after him 
his sons and grandsons in succession were to con- 
tinue peacefully to enjoy the property, and neither 
the transferor nor his heirs were to have any claim 
to or concern in the property at any time. This deed 
was executed for the purpose of being able to get a 
sum of money tobe paid toone A., to whom the 
property was mortgaged under a kat mortgage. 

At the end of the document, there were two 
clauses tothe following effect: “(1) If the trans- 
feror can pay the consideration money within one 
year, transferee shall be bound to release the pro- 
perty and (2) the deed of keba sale out and out is 
executed.” The original kat kobala to A. and other 
documents of title in respect of the property were 
made over by the executant to the transferee: 

Held, thatthe document was not one of mortgage, 
but a sale-deed out and out with a condition of re. 
purchase. 

Kinuram Mandal v. Nitye Chunder Sirdar, 6 C. L. 
J. 208 ; 11 C. W. N. 400 and Bhagwan Sahai v. Bhag- 
wan Din, 12 A. 887; 17 I. A. 98, referred to. 


Appeal from the decree of the Second Suh- 
Judge of Chittagong, dated November 28rd, 
1910, reversing that of the Additional 
Munsif of  Ohittagong, dated J anuary 
31st, 1910. 


FACTS.—The document in question ran 
a8 below: 


"We bypothecated the said land and 
jama under a ka? mortgage to Jan Buksh 
Chowdhuri on the 8th Assar 1255 M. E. 
For redeeming the said kat and for other 
debts, we made a sale out and ont (of the 
same) to you, and having settled tho proper 
consideration thereof at Rs. 190, received 
Rs. 135 out of the said amount and redeemed 
the kat of the aforesaid Jan Buksh Chow- 
dhuri. Having received to our satisfaction 
the balance of Rs. 55 in cash and notes, we 


utilised the same for own purposes, Bring- 


e 
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ing into your khas possession the aforesaid 
land as per boundaries described below 
together with the appurtenances and paying 
fixed rent (Rs. 4-10) into the sherista of 
the superior landlords, and getting the 
taluka and tappa recorded in your own name, 
on having our names struck off, you and 
your sons, grandsons ete., in succession shall 
continue to peacefully enjoy and appropriate 
the same. Neither we nor our heirs have 
or shall have any claim toor concern in the 
aforesaid lands and jama at any time, If 
we do any or get any to be done, the same 
will be rejected according to law. 

Be it stated that if we can pay the coon- 
sideration money only, you shall be bound 
to release the abovementioned lands. 

Be it stated that if we fail to re-pay 
Rs. 200 as the consideration money and 
costs within the term of one year, this 
document will stand good free of any charge. 
Any objections taken by us to this will be 
rejected. The original documents relating 
to the aforesaid lands and the kat kobala 
of.Jan Buksh  Chowdhuri are made over 
to, you. On the above conditions we execute 
this deed of heba sale out aud out in respect 
of the taluka and tappa land and jama”. 

The first Court found that the deed was 
a sale out and out, but the lower Appellate 
Court reversed that finding with the follow- 
ing observations:— 


“Considering the provisions of section 58 
(c) of the Transfer of Property Act, * * 
I should, after a careful perusal of the 
deed as a whole, think that the deed 
should be construed a mortgage by con- 
ditional sale and not a sale out and out. 
Here in this deed, the first provision is that 
the land should be discharged from all 
liability to be retained by the defendant and 
then again that on default of payment 
within one year, the sale should become 
absolute. The learned  Munsif construes 
the first clause referred to as meaning a 
discharge from the claim of the plaintiff 
(meaning apparently the defendant) to 
retain possession of the land as a vendee. 
Its meaning should not, in my opinion, make 
any difference in the construction of the 
deed as one of conditional sale. The fact 
again as noticed by the first Court that 
there is no stipulation for payment of 
interest should not also affect the position 
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inasmuch as the defendant was given 
possession of the property and that should 
be a sufficient enjoyment of usuíruct in lieu 
of interest. Besides, the parties appear 
related. The grantor is the brother of the 
grantee’s wife. Considering all these, I am 
inclined to believe the plaintiff who states, 
in his evidence, that the transaction was a 
mortgage. * Finding accordingly, I hold that 
the plaintiff be allowed to redeem the pro- 
perty on payment of the stipulated amount 
of Rs. 200 within six months of this date”. 

The defendant No. 2 appealed to the 
High Court. 

Babus Khitish Ohandra Sen and Hemendra 
Kumar Das, for the Appellant. 

Babu Satish Ohandra Mukherjee, for the 
Respondents. 

JUDGMENT, 


SHARFUDDIN, J.—This appeal arises out of 
a suit brought by the plaintiffs for redemp- 
tion on the strength of a deed said to have 
been executed by them in favor of the pre- 
decessors-in interest of the defendant. The 
plaintiffs alleged that the said dsed was one 
of conditional sale and that they were, there- 
fore, entitled to redeem the'properties trans- 
ferred by that deed on payment of Rs. 200 
which was the sum the plaintiffs had received 
from the defendant. The contesting defend- 
ant contended that the deed in question was 
a deed of sale out and out and not a deed of 
conditional sale. The first Court held that 
the deed in question was a deed of sale out 
and out. The plaintiffs, thereupon, pre- 
ferred an appeal to the lower Appellate 
Court which Oourt held, on the strength 
of section 58 of the Transfer of Property 
Act, that the deed in question was a deed 
of conditional sale. The defendant has now 
appealed to this Court. 


The only point that is ta be decided is 
as to how this deed, whichis Exhibiti{A, 
should be construed whether it is a deed of 
absolute sale or whether it is a mortgage by 
eonditional sale. This docament may be 
‘divided into two portions. The earlier and 
greater portion, undoubtedly, makes this 
deed a deed of sale ont and out. It has 
been described in two places by the executant 
as & deed of sale out and out. There are 
other indications in the earlier portion to 
show that the deed was a deed of sale and 
not a deed of mortgage. As for example, 
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there is no mention of interest, the 
amount is describsd not as principal but as 
consideration; the transferee has been 
allowed to have his name registered after 
expunction of the name of the transferor. 
The deed further recites that the transferee 
and after him, his sons and grandsons in 
succession shall continue to peacefully 
enjoy and appropriate the same. Then it 
goes on further to say. “Neither we nor 
our heirs have or shall have any claim to or 
concern in the aforesaid lands and jama at 
any time," I further find that this deed 
was executed for the purpose of being able 
to get a sam of money to be paid to one Jan 
Buksh Chowdhury and what the claim of 
this Jan Buksh was has been described in 
the deed itself in the following way:— 
‘We hypothecated the same land and jama 
under a kat mortgage to Jan Baksh Chow- 
dhury on the 8th Assar 1255 M. E. For 
redeeming the said kat and for other debts, 
we made a sale out and out (of the same) to 
you and having settled the proper considera- 
tion thereof at Rs. 190 received Rs. 135 out 
of the said amount and redeemed the kat 
of the aforesaid Jan Buksh Chowdhury". 
Then it goes on to say that the executant 
had also received a further sum of Rs. 55. 
Now the mortgage to Jan Buksh Chowdhury 
has been described as a kat mortgage and it 
is said that the executant had hypothecated 
the property. If the intention had been that 
the preseut document (Exhibit A) should 
be treated as s deed of mortgage by con- 
ditional sale, it would have been very easy 
for the executant to have described the 
present transaction also in the manner simi- 
lar to the transaction between himself and 
Jan Baksh. That was not done. There 
cannot be, therefore, any doubt that the 
indications as found in the earlier portion 
of the document arein favour of the deed 
being a deed of sale out and out. 


Then attached to this deed there are two 
clauses at the end tothe following effect: — 
"Be it stated that if we can pay the con- 
sideration money, you shall be bound to 
release the abovementioned lands. Be it 
stated that if we fail to re-pay Rs. 200 as 
the consideration money and costs withim 
a term of one year, this document will stand 
good free of any charge”. Atthe very end 
of this document, it is stated: “We execute Š 
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this deed of hkeba sale ontandont in 
respect of taluka and tappa land and jama”, 
Now, ib has been contended on behalf of the 
respondents, that these two last clauses 
make-the deed or ratker convert the deed 
into a deed of mortgage by conditional sale. 
But notwithstanding these two clauses I 
am of opinion that the original intention 
of the contracting parties was not to 
convert it ab all Ifind that a very short 
period was fixed for re-payment of Rs. : 00, 
that is, only one year. It is very seldom 
that one finds a document of the nature of 
a mortgage.deed where payment has been 
allowed to be made within only twelve 
months of the execution of that deed. 

Then 1 also find that the original kat 
kobala to Jan Baksh. aud the other docu- 
ments aud the title-deeds of the land 
covered by the deed in question were made 
over by the executant to the defendant, 
This I consider to be another indication that 
the executant had parted with the property 
altogether. On behalf of the appellant, the 
case of Kinuram Mondol v. Nitye Ohunder 
Sirdar (1), was referred to. This case fol- 
lowed the decision of their Lordships of the 
Judicial Committee in the case of Bhagwan 
Sahai v. Bhagwan Din (2). Although I am 
aware that the factsof the cases may be 
different and that each case is to be decided on 
its own merits, still I find there is a great 
similarity between the facts of the cases quoted 
in 6 Caleutta Law Journal and 12 Allahabad 
already referred to, and the facts of 
the present case, with only this difference 
that inthe present case there is only one 
deed in which in one pcrtion there is an 
absolute sale andin another there is a men- 
tion of re-payment of money, while in the 
other two cases there are two documents, one, 
a deed of sale executed by the transferor and 
another by the transferee with a promise to 
re-sell the property to the transferor. But 
I do not consider that it makes any difference 
at all whether there is only one document 
between the parties or two separate docu- 
ments, provided the understanding between 
the parties is the same. 

On behalf of the respondents, it has been 
ufged that ina case where it is doubtful aa 
to whether a certain document is a mortgage 


1) 6 C. L. J. 208; 11 C. W, N. 400, 
© 2)12 A. 387; 17 T. A. 98. 
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by conditional sale or a deed of sale out and 
out, the presumption would be in favour of 
the document being a deed of mortgage. 
That may be so, but speaking for myself I 
have not the least doubt that this document 
(Exhibit A) is a deed of sale out and out and 
not a deed of mortgage by conditional sale, 

For the above reasons, I decree this appeal 
with costs in all Courts. 

RICHARDSON, J.— I agree that according to 
its true construction the instrument here in 
question discloses an absolute conveyance of 
the property by the plaintiffs to defendant 
No, 2. No doubt, there is a clause of re-con- 
veyance, but such a clause is not in itself 
sufficient to convert an out and out sale into 
a mortgage. Regard being had to the in- 
stroment as a whole and to the tests usually 
applied, I agree that the transaction embodi- 
ed in the instrument was nota mortgage 
by conditional sale but a sale out and out and 
that the appeal must be decreed with costs in 
all Courts. 

Appeal allowed. 


MADRAS HIGH COURT. 
Orry Civi, Court APPRAL No. 2 or 1919. 
July 21, 1913. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Oldfield. 
P. P, THUNGAVELU CHETTY~— 
DEFENDANT—APPELLANT 
versus 


MANGATHAYH AMMAL AND OTHERS— 


PrAINTIFF3— RESPONDENTS, 

Transfer of Property Act (IV of 1882), s. 41 — Rea. 
sonable care-—Good faith—Collecior’s certificate —Ad. 
verse possession. 

Section 41, Transfer of Property Act, requires rea- 
sonable care and good faith to be proved. 

A man who chooses to act upon a Colleotor!'a certi. 
ficate as evidence of title does so at his own risk. 

Aots which are alleged to create adverse posses- 
sion must be scrutinised in the light of the relation- 
ship that exists Letween the parties who assert 
against each other the title by adverse possession. 


Appeal against the decree of the City 
Civil Court at Madras, in Original Suit No 
228 of 1910. 

Mr. T, Rangachariar, for the Appellant, 

Mr. T. Hthiraja Mudaitar,for the Respond: 
enis l 
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JUDGMENT. 

Warirs, O. J.— This is an appeal by the 
fourth defendant in the suit, who purchased 
the property in question ata Court sale under 
a decree in a mortgage suit bronght by him. 
The question of the title of Kamalanabha 
Naidu who mortgaged the property in ques- 
tion by way of deposit of title-deeda to the 
appellant depends upon Exhibit TII. 
Exhibit III is an instrument executed in 
1888 which is described as a Will. Itisa 
very ill-drawn and inartistic document, 
and Mr. Rangachari, who appeared for the 
appellant, conceded —and, I think, conceded 
quite rightly—that this document did 
not operate so ss to create title to the 
. property in question in Kamalanabha, As 
regards the question of title in Kamalanabha 
by prescription, the learned Judge holds that 
the evidence is not sufficient to establish such 
adverse possession in Kamalanabha and his 
two brothers who are now deceased as would 
give Kamalanabha or Kamalanabha with his 
brothers, when they were alive, a title by 
prescription to the property in question. 
The evidence as to this must be considered 
in the light of the relationship between the 
parties, —Kamalanabha and his two brothers 
were the nephews of the plaintiff—,in the 
light of the fact that the plaintiff was a 
woman and in the light of the fact that 
Kamalanabha and his two brothers were 
reversioners as regards the property in 
question. This being so, acts which are 
relied upon by Mr. Hangachari, such as 
the execution of repairs (with regard to 
which the evidence is not very clear), the 
payment of taxes, prior mortgage transac- 
tions, these acts are susceptible of explanation, 
toa great extent, af any rate, upon the ground 
thet Kamalanabha and his brothers were 
reversioners to the property and are not 
necessarily evidence,or, at any rate, necessarily 
conclusive evidence of adverse possession. 
The learned Judge finds that the plaintiff 
was herself in possession and here again 
1 think the learned Judge was right in his 
finding. 

The remaining question which is not free 
from difficulty is whether the learned Judge 
is right in holding, on the evidence, that 
the appellant is not entitled to the protection 
of section 41 of the Transfer of Property 
Act. The proviso to the section requires 
that the transferee, after taking reason- 
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able care to ascertain that the trans- 
feror had power to make the transfer, 
has acted in good faith. Two require- 
ments are laid down, one is ‘reasonable care’ 
— and, no doubt, effect should be given to the 
word ‘reasonabie’—and the other is ‘action 
in good faith’, Now, how does this 
care stand with regard to this question? The 
advance made by the appellant to Kama- 
lanabha was not made under any written in- 
strument. It was made, as I have said, by 
way ot ‘equitable deposit of title-deeds. 
There had been earlier mortgage transactions, 
entered into by Kamalanabha and his brothers, 
in connection with this property. These 
transactions were in writing. One was 
in 1897; another was in 1903 (Exhibits V. 
and VII). A suit was brought upon the 
later mortgage and it was for the purpose of 
discharging the decree given in that suit that 
the “transfer” now in question was made. 
In Exhibits VI and VII, we find a recital of 
the Will to which I have referred and also 
Collector's Certificate No. 780, to which I 
shall have to refer ina moment. The recital 
of the Will is very brief and if, forthe purpose 
of ascertaining whether the  tranaferor 
had power to make the transfer, the 
appellant had examined the provisions 
of the so-called Will and investigated the cir- 
cumstances in which it had been mada, he 
would have discovered that the Will, as ia now 
conceded, did not operate so as to create title 
to the property in question in Kamalanabha 
and his brother. The appellant was content, 
apparently, with the fact that the sale-deeds, 
although they did not stand in the name 
of his mortgagor, were produced by Kama-. 
lanabha. It seems to me also that if he had 
investigated the circumstances in which the 
Will was made and its provisions, he would 
have been put upon notice as to the desirabi- 
lity of inquiring into the question of possession 
of this property. With regard to the ques- 
tion of possession, the evidence is conflicting. 
The learned Judge holds that the plaintiff 
had been in possession throughout, and as 
1 have said I think he was right. The 
point which is of importance in this connec- 
tion is that the appellant took no steps 
to ascertain what were the facts, with regard 
to ihe possession of this property. We not 
only have a recital in these mortgage-deeds 
of this so-called Will; we have a references 
to the Collector’s certificate, 
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The Collector's certificate is Exhibit IV 
in this case. Now, I am certainly not prepar- 
ed to hold, in the absence of authority, that 
a Collector's certificate in this form is 
evidence of title. Mr. Rangachari said that 
there were authorities which went to support 
this. He has, however, not called our 
attention to any Madras authority on 
the point, and I cannot help taking the view, 
as at present advised, that a man who chooses 
to act upon a Collector’s certificate as 
evidence of title does so at his own risk. 
Further, if the appellant had scrutinised the 
extract which appears as Exhibit V in the 
case, he would have seen the description of 
the old title-deeds. He would have seen 
that they stood originally in the name of one 
Thandavaraya Achari and that this man’s 
representatives conveyed the property to the 
plaintiff's father, and the plaintiff's father’s 
brother, that is to say, to the grand- 
father of  Kamalanabha and his brother, 
the “present grantees.” We find in Hxhibit 
V in the column of ‘remarks’ the word ‘In- 
heritance,’ which indicates that the present 
grantees succeeded by inheritance. But the 
appellant was pub upon notice that there 
was or might be a life intervening, or several 
lives intervening, between the men in whose 
name the title-deeds stood and the parties 
whose names appeared in the Collector's 
certificate. If he had pursued this inquiry, 
he would have found that the title by inherit« 
ance purported to be based upon the Will and, 
if he had examined the Will, he would not 
only have found that by virtue of the Will, 
there was no title in his morigagor, but he 
would also have found that there were 
several other members of the family, among 
them the plaintiff. 


Our attention has been called to several 
authorities, but I do not propose to discuss 
them because it seems to me, as was observed 
in one of the cases which has been cited 
before us, these questions are really questions 
of fact, which must be decided with reference 
to the circumstances of the particular case. 
Forming the best judgment I canin the 
matter, I am not prepared to say that the 
learned Judge was wrong when he held that 
the evidence did not establish that the 
transferee, the appellant in this ease, had 
taken reasonable care to ascertain that the 
transferor, Kamalanabha, had power to make 
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the transfer and that the appellant had acted 
in good faith. That being so, the appeal fails 
and we dismiss it with costs. 
OLDMELD, J.—I concur. 
Appeal dismissed, 


——bunniahun akranu 


BOMBAY HIGH COURT. 
Civin APPLIGATION No, 55 or 1913. 
June 26, 19138. 
Present;—Sir Basil Scott, KT., Chief Justice, 
and Mr. Justice Beaman. 
BAI KASHIBAI-—DkFENDANT— ÁPPLICANT 
versus 
SHIDAPPA ANAPA PUJARI—Ptaintire 


— OPPONENT. 

Civil Procedure Oode (Act V of 1908),s. 115, 0. 
XXIII, r. i-—Withdrawal of suit—Sufficient ground — 
Plaintiff given time to produce documents after close of 
case—Non-production of documents —Material irregu- 
larity. 

In a suit, after the case of both the plaintiff and 
the defendant was closed and all their witnesses 
had been examined, the Court gave time to the 
plaintiff to adduce documents to counteract the effect 
of documents filed by the defendant. On the next 
hearing, onthe application of the plaintiff and on 
his allegation that the documents had not been ob. 
tuined, the Court allowed the plaintiff to withdraw 
from the suit with liberty to bring a fresh suit on the 
game cause of action on payment of the defendant's 
oosts: 

Held, (1) that the Court acted with material irregu- 
larity in the exercise of its jurisdiction in giving time 
to plaintiff to produce documents after the case was 
finished; 

(2) that the failure to produce documents was not 


a sufficient ground for allowing plaintiff to put the 


defendant to the trouble and annoyance ofa fresh 
guit. 


Civil application, under Extraordinary 
Jurisdiction, from an order passed by the 
Subordinate Judge at Athni, in Civil Suit 
No. 417 of 1911. 

Mr. G. K. Parekh, for the Applicant. 

Mr. K. H. Kelkar, for Opponent No. 1, 

JUDGMENT.-—In this case, the Subordi- 
nate Judge of Athni, after the cass of both 
the plaintiff and the defendant was closed 
and all their witnesses had been examined, 
gave time to the plaintiff from the L3ch co tb 
97th of September to addace documenta to 
counteract the effect of documents filed 
on the 13th by the defendant. Then on the 
27th, on the application of the plaintiff, and 
the allegation that the documents had not 
yet been obtained, although no specific docy. 
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ments were mentioned, the learned J udge 
allowed the plaintiff to withdraw from the 
suit with liberty tò institute a fresh suit on 
the same subject-matter on payment of the 
defendant’s costs. The permission was given 
under Order XXIII, rule 1, which enables 
the Court to give such permission if it is 
satisfied that the suit must fail by reason of 
some formal defect or that there are other 
sufficient grounds for allowing the plaintiff 
to institute a fresh suit. Having the grounds 
of the order before us, we are of opinion, 
that the learned Subordinate Judge has acted 
with material irregularity in the exercise of 
his jurisdiction. The hearing was finished and 
it was a very illadvised order which per- 
mitted the plaintiff to try and produce docu- 
ments to counteract the documents filed by 
the defendant after all the witnesses had been 
examined. His failure to produce such 
documents was not sufficient ground for al- 
lowing him to put the defendant to the 
trouble and annoyance of a fresh suit, The 
case is very much the same as one which 
came before the Calcutta High Court: Hira 
Lol Mitra v. Uday Ohandra Dey (1). We 
make the Rule absolute with costs. We set 
aside the order of withdrawal and direct that 
the suit be proceeded with. 


Rule mude absolute. 
D 14 Ind. Cas, 38; 16 C, W. N. 1027,18 C. L. J. 


MADRAS HIGH COURT. 
ORIGINAL SIDE Arrear No. 51 or 1919. 
April 24, 1913. 

Present: —Sir Arnold White, Kr., Ohief 
Justice, and Mr. Justice Oldfield. 

T. SITARAMA CHETTY AND ANOTHER— 
DEFENDANTS— APPELLANT 

versus 


COTTA KRISHNASAMI CHETTY— 


e Se De o RESPONDERr. 

msitatton Ac of 1908 

W aiver— Default. ) Sch I, Art. 75— 
«There can be no estoppel against an Act of Legisla- 
ture. The parties cannot waive a statute by agreement 
Parties cannot waive or contract themselves out of the 
Law of Limitation in this country. An agreement E 
a person, against whom a cause of action has acc 
that he would not take advantage of the statute of 
limitation, cannot affect its operation on the original 
eause of aetion unless it amounts to an acknowledg.- 
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ment of liability, which the statute itself recognises 
ag an exception to the rule. 

Where the plaintiff was unwilling to receive instal- 
ments while the defendant was willing and ready 
to pay, there could not be said to be default in any 
of the payments. Waiver could not be construed in a 
restricted sense. 

The mere absence of completed payments, for 
which those ,bound to pay were not responsible, 
cannot be treated as equivalent to default referred to 
in the first column of Article 75. 

Where there is no default, there can be no waiver. 
Article 75 can ‘only apply to the classes of suits in 
which a default has occurred and in which a provi- 
sion as to waiver may be material, 


Appeal from the judgment of the 
Hon’ble Mr. Justice Wallis, dated the 5th 
day of August 1912, made in the Ordinary 
Original Civil Jurisdiction of this Hon’ble 
Coart ia C. S. No. 53 of 1910, reported at 17 
Ind. Cas. 513. E 

Mr. K. Sreentvasa Iyengar, for the Appel- 
lants, 

Mr, T. R. Ramachandrier, for the Respond- 
ent, 

JUDGMENT., 

Wnurrg, C. J.—The first question for con- 
sideration in this appeal is whether Wallis, 
J.s finding on the question of an estoppel 
is right. The circumstances in which the 
question has arisen are these. 

Onthe 12th December 1904, there was 
an agreement (Exhibit B) between the 
plaintiff and the defendants under which 
the plaintiff released to the defendants his 
interest in a certain business for an amount 
which had been fixed by arbitrators. On 
the same date, for the consideration specified 
in Hxhibit B, the defendants executed in 
the plaintiffs favour a promissory-note 
for Rs. 30,000 payable by monthly instal- 
ments of Rs. 10,000. The defendants paid 
sixteen instalments up to April 1906. 

In August 1906, the plaintiff instituted 
a suit against the defendants in which 
he asked that the release (Exhibit B) should 
be set aside on the ground that it had 
been obtained by frand. He declined to 
accept instalments under the pro-note after 
April 1906. Fourteen instalments have not 
been paid. The plaintiff’s suit was dis- 
missed. On appeal, the Appellate Court 
declined to set aside the release, but held 
the plaintiff was entitled to receive a further 
sum of Rs. 1,400 odd with which he ought 
to have been credited on the taking of 
the account, as representing his share of 
cer‘ain debts which had been collected by 
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the firm. In the judgment their Lordships 
observe: — Mr. Ramachandrier further claims 
payment of the amount due under the 
promissory-note. The defendants do not 
deny their liability to pay and they submit 
they have been always ready and willing 
to pay but they contend that no decree 
for the same should be passed in this suit 
and we think they are right." The judgment 
of the Appellate Court was delivered on 
the l9th of January 1910. On the 25th 
of January, the plaintiff demanded payment 
of the balance of instalments on the pro- 
missory-note (Rs. 14,000) and then brought 
the present suit. The defendants pleaded 
limitation. Mr. Justice Wallis gave the 
plaintiff a decree for the amount claimed. 


It was contended that a statement by one | 


of the defendants in an affidavit (Exhibit G) 
amounted to an acknowledgment within 
section 19 of the Limitation” Act. I agree 
with the Jearned Judge that this statement 
cannot be regarded as an acknowledgment 
within the meaning of the secion, 

The learned Judge was not prepared to 
hold that section 115 of the Evidence Act 
applied but he held on the facts that 
the defendants were precluded from pleading 
the statute. The learned Judge, after citing 
certain passages from Mr. Bigelow’s Treatise 
on the Law of Estoppel puts it thus: 

It appears to me that it would be opposed 
to good conscience to allow defendants, 
who forthe purpose of resisting an appli- 
cation against them, have stated that they 
did not deny their liability and were always 
ready and willing to pay, to turn round 
immediately afterwards and allege that long 
before the date of their admission the suit 
had become barred by limitation. " 


The application which the defendants 
resisted was an application made on behalf 
of the plaintiff in the snit of 1906 (in 
which he sovght to have the release set 
aside) that he should be given a decree 
for the unpaid instalments on the pro- 
missory.note. The plaintiff had refused to 
accept instalments after April 1906 because 
he had repudiated the agreement under 
which the instalments were payable. It 
ewas not a case as if seems to me in which 
leave to amend, by adding an alternative 
claim for payment of the instalments, could 
e properly have been given. The learned 
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Judges themselves say that they think 
the defendants were right in their con- 
tention that no decree on the note could 
be given in that suit. At the time when, 
as itis suggested, leave to amend might 
have been given, the right to recover some, 
at any rate, of the instalments had become 
time-barred. It was not a case of leave 
to amend by setting vp a claim to a 
different relief on the same cause of action 
but by setting up & cause of action wholly 
inconsistent with that set up in the plaint. 
As a matter of fact, no application for leave 
to amend was ever made. In these cir- 
cumstances, since no advantage was obtained 
and there was no change of position, I 
feel doubtful whether the defendants, not- 
withstanding their admission as to their 
liability with regard to instalments which 
were time-barred, can be said to be precladed 
on any principle of estoppel from setting 
up the statute when sued on the note. 
I do not think it can be said that if 
the admission had not been made, the 
plaintiff would have pressed for judgment 
on the note in the suit of 1906, because 
the parties seem to have agreed, and cer- 
tainly the Oourt was of opinion, that judg- 
ment on the note could not be given in 
that suit. 

It seems io me with all respect that 
the learned Judge in dealing with this 
question failed to give due weight to the 
express provisions of section 4, now section 
3 of the new Act of the Limitation Act, 
which enacts that every suit instituted 
after the prescribed period of limitation 
shall be dismissed although limitation has 
not been set up as a defence. It ig well 
settled that there can be no estoppel against 
an act of the Legislature. Jogadbandhu 
Saha v. Radhakrishna Pal (1) and Abdul 
Aziz v. Kanthu Mullick (2). In England a 
party relying on the statute must plead 
it. As regards personal actions, other than 
actions on penal statutes, the defence of 
the statutes may be specially pleaded even 
if it appears on the face of the statement 
of claim that the cause of action acerued 
out of the limited time. Darby and 
Bosarquet& on the Statute of Limitation, 
Exhibit 2, page 542. Mr. Ramacbandrier 


(1) 4 Ind. Cas. 414, 36 C. 920. 
(2) 10 Ind. Cas. 467; 88 C. 012; 13 C. 2. J. 693, 
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on behalf of the plaintiff contended that 
& party could waive the statute if he liked, 
that the defendant's admission in tke suit 
of 1906 amounted in effect to an antici- 
patory waiver of the statute as regards 
any claim which ought subsequently to 
be made upon the note and this being 
go, the plea of limitation raised in this 
suit should, on equitable grounds, be dis- 
regarded. The answer to this, as ib seems 
to me, is that the parties cannot waive 
the statute by agreement. It would appear 
to be the law of this country that parties 
cannot waive, or contract themselves out 
of the Law of Limitation. The law is thus 
stated by Mitra in his book on the Law 
of Limitation; “ An agreement by a person 
against whom a cause of action has arisen 
that he. would rot take advantage of the 
statute cannot affect its operation on the 
original cause of action unless indeed such 
agreemeat amounts to an acknowledgment 
of liability which the statute itself recog- 
nizes as an exception to the rule." Mitra 
Edition 5, Volume J, page 38. Again on 
page 86.—'' Reasons of public policy having 
dictated the enactment of the Law of Limi- 
tation, the Indian Legislature has, since 1871, 
expressly declared that, whether the defence 
of limitation be pleaded or not, the Courts, 
whether of first instance or of appeal, 
are 


(See 


section 4, Act IX of 1871 and 
section 4, Act XV of 1877, and bhe 
illustrations). The bar of limitation cannot 
be waived and suits and other proceedings 
must be dismissed if brought after the 
prescribed periods of limitation.” And on 
page 248:— A law of limitation'and prescrip- 
tion may appear to operate harshly or unjust- 
ly in particular cases, but where such a law 
has been adopted by the State, for reasons 
which justify the rule in the majority of 
cases, it must, if unambiguous, be applied with 
stringency; and no individual case to which 
those reasous are inapplicable can be excepted 
from its operation. The general good of the 
acommunity requires that even a hard case 
should not be allowed to disturb the law. 
The rule must be enforced even at the risk 
of hardship to a particular party. The Judge 
cannot, on equitable grounds, enlarge the time 
allowed by the law, postpone its operation, or 
introduce exceptions not recognised by it.” 
The latest decision upon the point would 
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bound to give effect tosuch law.. 
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seem to be Khetra Mohan Ohatteriee v. 
Mohin Ohandra Das (8), a case to which Mr. 
Srinivasa Iyengar called our attention after 
the hearing of the appeal. Mr. Rama- 
chandrier, who appeared for the respondent, 
relied on Rangayya Appa Raw v. Narasimha 
Appa Row (4) and Seshachala Naickan v. 
Varada Ohariar (5), where it was held 
that when a party has abandoned the plea 
in the Caqurt of first instance, he cannot 
revive ib on appeal in a case where the 
Appellate Court cannot deal with the plea 
on facts found or admitted. 

These cases seem to me to be clearly 
distinguishable. In the case now before 
us, in the first place, the defendants are 
said to have abandoned the plea by an 
admission made in another suit, and, in 
the second place, it cannot be said that 
disposed of on the 
facts found or admitted in this suit. 
Another case on which Mr. Ramachan- 
drier relied was Baijnath Ram Goenka v. 
Hem  Chunder Bose (6). There in an 
administration suit, a receiver, in the presence 
of the executor, admitted a oreditor's debt 
and the Court directed the creditor to 
bring a suit. When the suit was brought, 
the executor pleaded limitation. It was 
held the executor was estoppsd. This case 
seems clearly distinguishable There the 
admission was made by an officer of the 
Court; the Court was of opinion that but 
for the admission, the creditor would have 
brought his suit in time and the suit 
which he did bring was in pursuance of 
the direction of the Court. It may be 
that an action would lie for breach of an 
agreement not to plead the statute [see 
The Hast India Oompany v. Oditchurn Paul(7) 4, 
bat that, of course, is a question with 
which we are not now concerned. 

Mr. Ramachandrier relied on the directions 
given by the Privy Councilin the case of 
Mohummad Zahoor Ali Khan v, Mussamat Seetha 
Thakooranee Rutta Koer(8). Their Lordships, 
in that case, after considering whether they 
should dismiss the appellant’s suit without 
prejudice to his right to bring a fresh suit, 


(8) 18 Ind, Cas. 695, 17 O. W. N, 518. 
(4) 19 M. 416. 

(5) 25 M. 55 at p. 60; 11 M. L. J. 818. 
(6) 10 C. W. N. 959. 

(7) 5 M. I. A. 43; 18-Eng. Rep. 810. 
(8) 11 M. I. A. 468; 20 Eng. Rep. 177. 
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pointed out that such a suit would 
probably be met by a plea of limitation 
which, in the circumstances, would be 
inequitable. 

They then allowed the appellant to 
amend the plaint. Their Lordships took 
this course to avoid the raising of a plea 
of limitation which they considered woald 
be inequitable. They did not say that 
this plea, if raised, would have been iun- 
effectual. The fact that they thought it 
desirable not to give the defendant an 
opportunity of raising the plea would 
. rather suggest the contrary. Farther, the 
amendment allowed did uot set up a new 
cause of action, but merely changed the 
nature of the relief claimed. 

We are only concerned with the ques. 
tion whether on legal or equitable grounds 
the judgment of the learned Judge on this 
part of the case can be supported. With 
all reepect, after very careful consideration, 
I have come to the conolusion that it 
cannot. ; 

It was further contended on behalf of the 
appellant that as there had been failure to pay 
one or more instalments in August 1906, 
default was then made and under Article 
75 of the second Schedule to the Limitation 
Act, the whole of the claim was time- 
barred. 


The note provided that if three instalments 


were allowed to fall into arrears, the. 
whole amount should be recoverable. The 
amendment oof the Article to which 


Wallis, J. refers to in his judgment was 
‘apparently intended to meet an agreement 
like the one in the present case. 

It was contended for the appellant that 
default meant nothing more than the non- 
payment and that default was madein June 
or July 1906. I cannot accept this conten- 
tion. The defendants sent cheques in May 
and June which were returned. In July 
they wrote:— 


(E) “Please let us know whether we are 
to understand that you will not in future 
receive payments tendered for the instal- 
ments of the bond, so that we may cease to 
go through the farce of sending a cheque 
every month only to be returned." It is 
their case that at any rate up to the institu- 
tion of the present suit they were ready and 
willing to pay. The defendanis, for their 
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own purposes, and in order to get tho benefit 
of the Law of Limitation, now say there was 
default in payment of three instal- 
ments in July 1906. On these facts I am 
prepared to hold that there was no default 
within the meaning of the Article. Assum- 
ing there was default, it seems (o me the 
plaintiff waived off the benefit of the provi. 
sion in May 1906, or thereabouts, when he 
repudiated the agreement which gave him 
the benefit of the provision. It was argued 
that waiver implied the giving up of an 
existing right and that the plaintiff could not 
be heard to say there was an existing right 
since he repudiated the agreement. I do 
not feel called upon to construe the word 
“waiver” in this restricted sense. In my 
opinion the plaintiff rave up the contract 
aud with it the benefit of the provision con- 
tained therein. It may be that refraining 
to sue will not itself constitute waiver [See 
Seshan Pattt v. Veera Raghavan Patia (9)] 
but here tue plaintiff did not merely refrain 
to sue. He repudiated the whole transaction. 
His subsequent claim on the note after the 
judgment of the Appellate Court does not, 
in my Opinion, preclude him from saying he 
waived the benefit of the provision. For 
these reasons, [ do not think Article 75 
applies. 

On behalf of the respondent, it was 
contended that Article 120 applies, but 
the Judge was rightin holding that the 
Article applicable is Article 74 Under 
Article 74, time runs from the expiration of 
the respective terms of payment. The 
right to recover the instalment due in May 
1906 became barred in May 1909, the right 
tə recover the instalment due in June 1906 
became barred in June 1909, and so on. Thus 
the right to recover nine out of the fourteen 
unpaid instalments is, in my opinion, barred. 
The claim for the instalments due in 
February, March, April, May and June 
1907, is, in my opinion, not barred. 

1 would modify the decree of the learned 
Judge by giving the plaintiff à decree for 
these five instalments with interest at tle 
contract rate. 

I would not interfere with the order of 
Wallis, J., as to costs and I would make no 
order as to the costs of this appeal. 


OrprIELD, J.—I have nothing to add to 
T : Ind, Cas, 88; 32 M., 284; 19 M. L. J. 8972; 6. M : 
L. T. 381, 
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the judgment of the learned Chief Justice 
with regard to the plea of estoppel and 
confine myself to the question of limitatibn. 

Tt is not necessary to state the facts again. 
Appellant’s argument is that there was a 
default in payment of certain instalments in 
1908, that it was followed by no waiver, 
that time consequently began to run in 
respect of the whole amount still due and 
that the suitis, therefore, barred under Article 
75, Schedule I, Act IX of 1908. 

Firstly, was there default in respect of any 
instalment? Respondents plead one for their 
own advantage and the plea must be seru- 
tinized closely. There is no dispute as to 
the facts. There is no doubt that cheques 
were sent for the instalments due in May and 
June 1906, but were returned. In July there 
was no actual tender. But readiness and 
willingness to make one for that and the 
following months are implied in the wording 
of Exhibit E; in which appellants asked 
whether they need go through the farce of 
sending cheques in future, and, though re- 
spondents’ Attorneys gave no explicit answer 
to this inquiry in Exhibit D, the tenor of 
that communication is clearly that respond- 
ent intended to have the contract between 
the parties avoided and with reference to 
that intention dispensed with performance 
‘thereof in that and subsequent months. 
Throughout these, the absence of completed 
payments has been the result, not of any 
failure, unreadiness or unwillingness on the 
part of appellants, but of the conduct of 
respondent alone. The provision for im- 
mediate recovery in the pro-note sued on, 
Exhibit A, must be regarded as introduced 
for respondent’s benefit. The construction 
of it, required by appellant’s contention, is 
that he could at any time have secured the 
&dvantage of a special method of recovery, 
‘though his debtors were not in fault; and 
that cannot : have been contemplated by 
either party to the contract. It follows that 
the mere absence of completed payments 
for which throughout appellants have not 
leen responsible, cannot be treated as 
equivalent to the default referred to in the 
first column of Article 75. 

Next as to waiver. The waiver in question 
inthe Article is of the benefit of the pro- 
vision for immediate recovery of the whole 
amount still due in case of default, The 
contingency in which that benefit can be 
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taken or waived is the occurrence of a 
default; and as I have held, that contin- 
gency never arose, It is, therefore, in my 
opinion useless to consider whether re- 
spondent’s conduct, including the sending of 
Exhibit D, amounted or could, in any 
circumstances, have amounted to a waiver, 
immediate or prospective, 

But though there was no defanlt, it is 
clear that there was money due and unpaid 
aud that respondent apart from limitation 
had a cause of action. It remains to decide 
what Article is applicable to it. The 
authorities cited afford no guidance, since 
they deal only with cases of default and of 
waiver of the special provision for immediate 
recovery. The difficulty arises from the 
abnormal wording of Article 75. For in 
other Articles, relative to breaches of an 
obligation to be fulfilled in accordance with 
the terms of a contract, as for instance Nos. 
53, 68, 65, 66, 73 and 74, the third column 
is expressed with direct reference to that 
date, and not to the conduct of the promisor, 
as it is in Article 75, where the word 
"default" is used. The difference can be 
material only with reference to the small 
class of suits such as the present, in which 
there is no default. There may have been 
no intention to make any special distinction 
or to do more than continue the- third 
column of Article 74 with a reference to 
the result of the provision for immediate 
recovery. Butin order to apply the Article 
to the present case, it would be necessary, in 
consequence of my finding against the 
occurrence of a default, to understand the 
word “default?” in the third column as 
meaning simply ‘failure to pay on the due 
date" although the wider interpretation 
above referred to for the word in the first 
column would have to be retained. This 
constraction would be violent, and I 
hesitate to apply it, the provision for 
immediate recovery having no direct impor- 
tance in cases, such as this, in which there 
is no default, and its inclusion in Hxhibit 
A, affording no reason for allowing respond- 
ent a longer time, in which to sue than he 
would have had under any other Article 
in a similar cause of action. Article 
75 must, I think, be held applicable only 
to the class of suits, to which that under 
disposal does not belong,’ those in which a 
default has occurred and in which the pro- 
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vision as to waiver may be material. I 
would, for these reasons, apply Article 
74, which deals with suits on contrasts 
not containing such a provision, or the more 
general Article 80. So these two 
Articles are, in my opinion, applicable; the 
application of the residuary Article 120, 
for which respondent contends, need not be 
considered. 

The application of sither Article 74 or 
Article 80 entails concurrence in the 
conclusion proposed by the learned Chief 
Justice. The respondent is entitled to 
recover the last five instalments, which fell 
due before the date of plaint. I agree with 
him also as regards costs. I, therefore, 
concur in the decree, which he proposes. 

Decree modified. 


ALLAHABAD HIGH COURT. 
Letters Patent Apprat No. 39 or 1913. 
July 11, 1913. 

Present:— Sir Henry Richards, K*., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
Musammat KOKLA-—PrAINTIFF—ÀPPELLANT. 
versus 
PEAREY LAL AND ANOTHER— DEFENDANTS 

— RESPONDENTS. 

Family settlement-~Petition to mutation officer—Re- 
yistration— Hvidence—Admissidi lity. 

Disputes arose between 4. and his deceased 
brother’s widow as to the succession of the property 
belonging to the deceased. At last they came to an 
agreement and filed a petition in mutation proceed- 
ings that each should be recorded as owner of one 
half share of the property. Their names were 
so recorded and they, subsequently, made transfers 
of their shares: 

Held, that under the circumstances, the parties 
should be deemed to have entered into a family 
arrangement, The petition made to the Revenue 
Court was not registrable and was admissible in 
evidence, 

Letters Patent Appeal from the decision 
of Sir Henry Griffin, Kt., reported at 18 
Ind. Cas. 766. 

The Hon'ble Mr. Motz Lal Nehru, for the 
Appellant. 

The Hon’ble Dr. Sunder Lal, for the 


Respondents. 


JUDGMENT.--The facts out of which this 
appeal arises are fully set fcrth in the judg- 


* ment of the learned Judge of this Court, 
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which is reported as Pearey Lal v. Musammat 
Kokla (1). To put them very shortly, the 
dispute is about a moiety of the property 
which af one time belonged to Mohan Singh. 
Mohan Singh died in 1903 leaving a brother, 
Ram Prasad Singh, and a widow, Musammat 
Kokla, the plaintiff in the present suit. They 
were disputing about the estate of Moban 
Singh. Ram Prasad Singh alleged that he 
was joint with Mohan Singh, whilst Musam- 
mat Kokla said that Mohan Singh was 
separate. The dispute ended by the parties 
agreeing that half the property should be 
recorded as belonging to Musammat Kokla 
whilst the other half should be recorded as 
belonging to Ram Prasad Singh. Later on, 
Ram Prasad sold the half share that stood 
in his name whilst Musammat Kokla sold the 
half that stood in her name, She then brought 
the present suit to recover the half that had 
stood in Ram Prasad's name and had been 
sold by him. The lower Appellate Court 
has found that Mohan Singh and Ram Prasad 
Singh were separate but it has also found 
that it was not established that any fraud 
or misrepresentation had been practised on 
Musammat Kokla, and, accordingly, dismissed 
her suit. 

The learned Judge of this Court held that 
under the circumstances the petition filed in 
mutation proceedings must be regarded as a 
family settlement and it did vot require 
registration, and on these grounds, dismissed 
the plaintifi’s suit, 

In our opinion, it must be presumed from 
the whole proceedings commencing with the 
petition for mutation, the order of the 
Revenue Authorities recording the names in 
accordance with the petition andthe gub- 
sequent sales upon the strength of this record, 
that the parties entered into a family arrange- 
ment, On these grounds, we think the 
decree of the learned Judge of this Court 
ought to stand. We, therefore, dismiss the 
appeal with costs including in this Court fees 
on the higher scale. 


Appeal dismissed, 
(1) 18 Ind. Cas. 766; 11 A. L. J. 157. 
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MADRAS HIGH COURT. 
ORIGINAL SIDE Arrear No. 42 or 1912. 
August 1, 1918. 
Present:— Sir Arnold White, Kr., Chief 
Justice and Mr. Justice Oldfield. 

K. SHAIK MEERA SAHIB AND 
CoMPANY— P LAINTIFFS— APPELLANTS 
versus 
Shaik NAINAR LUBBAY MARCAYAR 


AND OTBHERS—DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), s. 19—Acknowledg- 
ment of liability—Plea in written statement—Set off in 
alternative —How far acknowledgment. f 

Under section 19 of the Limitation Act, all thab is 
necessary isan acknowledgment of liability and a 
promise to pay is not necessary. A plea of accord 
and satisfaction of a debt by reason of an agreement, 
said to have been entered into between the parties at 
an earlier date, cannot be said to operate as an ac- 
knowledgment of a specific liability at the time the 
plea was put in. Wherea plea sets forth that the 
money is not owing and that if it is it must be set-off 
against an amount due from the plaintiff, such a plea 
is nob an acknowledgment of liability. It is a denial 
of liability with a claim by way of set-off in the alter- 
native. 

Appeal against the decree of the Hon’ble 
Mr. Justice Bakewell, dated the 25th 
day of April 1912, in the exercise of Ordinary 
Original Civil Jurisdiction of the High Court, 
made in C. S. No. 151 of 1909. 

Mr. M. D. Devadoss, for the Appellants. 

Mr. K. Ramachandran, for the Respond- 


ents. 


JUDGMENT. 


Wars, C. J.—1n this case, the plaintiff 
sued the defendants for a certain sum of 
money. He instituted his suitin 1909. He 
sued the defendants Nos. l to3in a repre- 
sentative capacity as the legal representatives 
of a deceased person. He sued defendants 
Nos. 4 to 6 also in a representative capacity. 
Ho sued defendant No. 7 in a personal capa- 
city, alleging him to be a partner in the firm 
with which the plaintiff had had transactions. 
In February 1912, the plaintiff applied for 
leave to amend his plaint. The amendment 
he asked for was that the claim against de- 
fendants Nos. 1 to 3 should be made as against 
them, not in their representative, but in 

heir personal capacity as partners. The 
learned Judge gave leave to amend on cer- 
tain terms. The exact words of his order— 
after giving leave to amend— are: — Written 
statements of all the defendants to be filed 
before the 20th March...... Defendants to be 
at liberty to raise all defences available to 
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the amended plaint as ifthe plaint had been 
filed this day." It was argued on behalf of 
the plaintiff (the appellant) that section 22 
of the Limitation Act didnot apply to de- 
fendants Nos. 1 to 3 since they were not new 
defendants within the meaning of that sec- 
tion. It seems to me itis not necessary to 
consider that question, because assuming 
that they were not new defendants within 
the meaning of the section under the express 
terms of the order under which leave to amend 
was given to the plaintiff, all the defendants 
were to be at liberty to raise all the defences 
to the amended plaint as if the plaint had 
been filed in February 1912. 


Then we have to consider whether there 
has been an acknowledgment of liability suffi- 
cient to prevent the operation of the law of 
limitation within the meaning of section 19 
of the Limitation Act. It is true, as Mr. 
Devadoss on behalf of the appellant has 
pointed out, that all that is necessary is an 
acknowledgment of liability and that a pro- 
mise to pay is nob necessary. We have to 
see is there any acknowledgment? An ac- 
knowledgment, in view of the order of the 
learned Judge, when he gave leave to amend, 
in order to be available to the plaintiff, must 
be within three years prior to 1912. Mr. 
Devadoss has argued that we can extract 
from certain paragraphs in the written state- 
ments of these defendants an acknowledgment 
sufficient for the purpose of the section; as 
the written statement was putin 1909, if an 
acknowledgment can) be so extracted, that is 
sufficient to prevent the operation of the 
statute. Paragraphs 10 and 11 of the written 
statement relate to the same matter, and 
they run thus: 


"10. This defendant states that in conse- 
quence of the loss sustained by the defendant 
in liis business he entered into a composition 
with all his creditors inclusive of the plain- 
tiff’s firm and that on or about the 4th March 
1907 it was agreed at Sikkal between this 
defendant and the plaintiff’s firm that the 
plaintiff's firm should receive from this de- 
fendant 25 per cent. of their dues in full 
satisfaction of all their claims against this 
defendant, and the plaintiff's firm agreed to 
receive the said sum in full satisfaction of all 
their claims as aforesaid and exonerate 
this defendant from all liability, in respect 
thereof.” 
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“11. This defendant was ever ready, willing 
and prepared to pay to this plaintiff 25 
per cent. of the amount due to the plaintiff as 
aforesaid, bat the plaintiff has made default 
in receiving the said amount from this de- 
fendant and exonerating him from all Ha- 
bilities as aforesaid.” 


These statements in the written statement 
are no good to the plaintiff as evidence of 
something which may have happened in 1907, 
because that would be more than three years 
before the date, which has to be taken now 
as the date when the suit was instituted. 
What‘we have to see is, are these statements 
in the pleading an acknowledgment of lia- 
bility sufficient for the purpose of the section? 
As I read these allegations, so far from being 
an admission of an existing liability in 1909, 
they are in effect a plea of accord and satis- 
faction—a plea that, whatever may have been 
the state of affairs in 1907, an agreement 
was entered into in 1907 which had the effect 
of putting an eud to any liability in respect 
of the original transactions which the defend- 
ants may have been under in 1907. They 
&mount to a plea of accord and satisfaction iu 
answer to the plaintiff's claim; whether the 
plea is good in law or bad in law seems to me 
to be a matter which we need not consider, 
All that we have to consider is whether it is 
an acknowledgment, and how a plea of accord 
and satisfaction of a debt, by reason of an 
agreement said to have been entered into 
between the parties at an earlier date, can be 
said to operate as an acknowledgment of a 
specifie liability at the time the plea is put in. 
Speaking for myself, I entirely fail to under- 
stand, so far from being an acknowledgment, 
ibt seems to be a denial of any subsisting lia- 
pility in 1909, 

Then it has been contended that, whatever 
may be the true view with regard to the 
original liability, paragraph Il of the 
written statemant operated as an acknow- 
ledgment as regards detendants Nos. 1 to3 
and 7 of the liability to pay the 25 per cent., 
the composition, which itis said, was accepted 
in 1907 by the ereditorin discharge of his 
whole claim; it does not follow that the plea 
involves an admission that 25 per cent. was 
payable in 1909. The defendant said that he 
had been since 1907 willing to pay 25 per 
cent, in discharge of the original liability but 
the plaintiff had made default in accepting 
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it. I do not think we can treat thatas an 
admission in 1909 that 25 per cant. still ro- 
mained due by that defendant to the plaintiff 
in respect of the original liability if it was 
due aud owing by reason of the agreement by 
way of composition which was entered into in 
1907. l 

Then weare asked to say that reading 
piragraphs 12 and 13 together, there is a 
plea of set-off. Explanation 1 to section 19 
says that an acknowledgment would be suffi- 
cient “though it is coupled with a claim toa 
set-off.” [s this an acknowledgment coupled 
with a claim toa set-off? The plea alleges 
that the plaint firm took possession of certain 
goods belonging to the defendants worth 
Rs. 5,000. Then it goes on:— This defendant 
hence submits that the plaintiffs are liable to 
give credit to this defendant out of the value 
of the said goods to the extent of 25 per cent. 
of their claim and submits that in any 
event the defendant's liability to the plaint- 
iff’s firm should be exonerated to the extent 
of the value of the said goods.” This seems 
to me to be a plea of set-off in the alter. 
native. “I don’t owe the money. If I do, 
I have a set-off.” It seems t» me that it ig 
not an acknowledgment of liability coupled 
with a claim to a set-off. It isa denial of 
liability with a claim by way of set-off in tha 
alternative. 

Finally, we have been asked to amend 
the order of the learned Judge by setting 
aside the order of amendment as regards 
all the defendants other than defendants 
Nos. 1, 2 and 3, that is to say, to treat the 
case, as if, as regards defendants Nos. 1 
to 3, they are only to be entitled to raise 
defences available tothem asif the plaint 
was filedin 1912, but thatas regards the 
other defendants they are tobe entitled to 
raise the defences which would have been 
available on the plaint filed in 1909. What 
are the words of the order? 


“All the defendants are at liberty to raise 
all tbe defences as if the plaint had been 
filed in 1909." It is suggested that the 
plaintiff is no better off by reason of thia 
order than he would have been if he had 
never applied for any order at all, and that, 
if he had never applied for any amendment, 
he could have gone on as against defendanta 
other than Nos. 1 to 3, the Jaw of Limitation 
being “no bar to his claim. That may or 
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may not be so, but I fail to see how we 
eouid take it into consideration in deter. 
mining whether we ought to vary or cancel 
the order. If there was anything in the 
nature of a slipin making the order, nothing 
would have been easier than to apply to 
the learned Judge to correct it. 
think there was anything in the nature of a 
slip. I think the learned Judge, after having 
considered the matter and after having decid- 
ed in the exercise of his discretion that he 
would grant the amendment, imposed such 
conditions ag he thought the justice of the 
case demanded. At any rate, there is 
nothing which would warrant usin saying 
that the Judge made a slip. I think 
the plea of limitation is good and that 
the appeal should be dismissed with costs 
(two sets). 
OLDFIED, J.—1 concur. 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Execorion Seconp Crvit Arrear No. 400 
or 1913. 

July 7, 1913. 

Present:— Justice Sir P. ©. Banerji, KT. 
AFZAL-UN-NESSA AND ANOTAER-— DECREE- 
HOLDEBRS— APPELLANTS 
versus 
NURUL HUDA AND ANOTHER— JUDGMENT- 
Destors— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 18 
-Two decrees in separate suits—Set-off—Decrees ewe- 
cuted in different Courts. 

Where there are two cross-decrees in separate 
suits but they are not in course of execution in the 
same Court no application having been made to that 
Court for their execution, the decrees cannot be set 
off, one against the other. 

Execution second appeal from the decision 
of the District Judge of Shabjahanpur, 
dated the 9th of January 1913. 

Mr. G. W. Dillon, for the Appellants. 

Mr. S. A. Haider, for the Respondents. 

JUDGMENT.—In my judgment, there is 
no force in this appeal. The appellants, 
Musammat Afzal-un-nissa and Musammat 
Budrudduja, . obtained a decree against 
Musammat Nurul Huda, from the Court of 
the Subordinate Judge of Shahjahanpur and 
they applied for execution of that deeree. 


INDIAN OASES, 


I do not’ 


(1913 
BALASUBRAMANIA OHETTI t. SWABNAMMAL. 


Their prayer was that the amount of a 
decree obtained by Nurul Huda against 
Afzal-ud-nissa and another being decree in 
Suit No. 61. of 1911, which was pending in 
the Court of the Muusif of East Budaun, 
should be set off against the amount of the 
decree. It was alleged that the decree last 
mentioned had been assigned to Ali; Ahmad- 
ullah who objected to the prayer of the 
decree holders on the ground" that he had 
already obtained an assignment of the 
decree. The Courts below have refused the 
decree-holders’ application on the ground 
that under Order XXI, rule 18, of the Code 
of Civil Procedure, the two decrees could 
not be set off, one against the other. This 
decision is, in my judgment, right inas- 
much as the two decrees were not iu course 
of execution in the same Court, applications 
not having been made to that Court for the 
execution of two cross-decrees in separate 
suits. One decree was in course of execution 
in the Court of the Subordinate Judge of 
Shabjahanpur and the other in the Court 
ofthe Munsif of East Budann. The case, 
therefore, did not fall within the purview 
of rule 18 of Order X XI and there could not 
be aset-off as provided in that rule. The 
appeal, therefore, fails and is dismissed with 
costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 259 or 1911. 
February 26, 1913. 
Present:—Justice Sir Ralph Benson, KT., and 
Mr. Justice Sundara Aiyar. 

A. BALASUBRAMANIA CHETTI AND 
OTHERS—APPELLANTS 
VErEUS 


SWARNAMMAL AND ANOTHER— 


RESPONDENTS. 

Interpretation of Statutes —OWvil Procedure Code (Act 
V of 1908), s. 141—Execution—Different applications. 

When the words ofa consolidating statute are olear, 
their effect cannot be cut down by 9 comparison with 
the language of the earlier statutes. 

The word suitin section 141 of the Civil Proce? 
dure Code must be understood as including execu- 
tion proceedings. Section 141 is intended to apply 
to other proceedings in Civil Courts such as probate 
eto. 
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There is nothing in the Civil Procedure Code to 
prevent a decree-holder from presenting successive 
applications for realising different portions of what 
he is entitled to under his decree. 


Appeal against the order, dated 20th No- 
vember 1911, of the Court of the Subordinate 
Judge of North Arcot, in C. M. P. Nos. 216 
and 184 of 1911, in E. P. No. 8 of 1911 (O. S. 
No. 4 of 1904 on the file of the District Court 
of Salem). 


Mr. B. N. Sarma, for the Appellant. 
Mr. 0. V. Anantakrishnier, for the Respond- 
ents. 


JUDGMENT,.-—This appeal relates to pro- 
ceedings in execution of a decree, The dec- 
ree, which was passed in a sait for posses- 
sion of immoveable property and mesne 
profits, awarded mesne profits till the date of 
plaint, z.¢., till the 23rd March 1904, and 
subsequent profits “till the date of the de- 
livery or for three years whichever is the 
shorter period." lt is clear that there is 
here an inadvertent omission of the words 
‘from tae date of the decree’ after the words 
‘three years! We agree with the Sub- 
ordinate Judge in holding that the sentence 
must be construed as entitling the plaintiff 
to mesne profits for three years from the 
date of the decree. But it is contended that 
the plaintiff is barred from making this claim 
on account of certain prior proceedings. One 
bar pleaded is that the decree in Original 
Suit No. 1185 of 1909 on the file of the 
District Munsif's Court of Tirupathur, which 
was instituted by the plaintiffs for mesne 
profits for three years from the date of the 
plaint, precludes this application. This ob- 
jection was not pressed in the lower Court 
and it was conceded thatthe suit was dis- 
missed on the preliminary ground that a 
fresh suit for mesne profits subsequent to the 
date of the decree was not sustainable. Ib is 
now argued that it was also dismissed on 
the ground that the plaintiff ought to 
have included his present claim in hia previ- 
ous suit and not having done so he was 
barred from suing again by Order II, rule 
2, Civil Procedure Code. Assuming that 
this was the case, the Court merely held that 
a fresh . suit could not be sustained. - This 
goes not preclude the plaintiff from claiming 
subsequent profits in execution of his previ- 
ous decree. It is next contended that in any 
event, Order II, rule 2, Civil Procedure 

*Qode, bars the present claim, bacause the 
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plaintiff made a previous application for oxe- 
cution in which he sought to recover mesne 
profits only for three years subsequent to 
the plaint and aot for the further period 
incladed in the present application, It is 
argued that section 141, Civil Procedure 
Code, makes the rule applicable to execution 
petitions by laying down that the proce- 
dure prescribed in this Code in regard to 
suits shall be followed, as far as it can ba 
made applicable, in all proceedings in any 
Court of Civil Jurisdiction and reference is 
made to Safdar Ali v. Kishun Lal (1) iu 
support of the argument, where the Calcutta 
High Court held that rule 9 of Order IX 
of the Civil Procedure Code, providing for the 
restoration of a suit dismissed for default, 
was applicable fo an order passed under 
Order XXI either under rule 93 or rule 99. 
We shall presently deal with this. But we 
do not think that the change in the language 
of section 647 of the old Code of Oivil Pro. 
cedure was intended to make any alteration 
in the law. The Privy  Counoeil held in 
Thakar Pershad v. Sheik Fakir-Ullah (2) that 
execution proceedings must ba regarded as a 
continuation of the suit and that section 647 
of the old Code of Civil Procedure (Act XIV 
of 1882), which enacted that the procedure 
prescribed in the Civil Procedure Code 
should be applicable in all proceedings other 
than suits and appeal, did nob make the Code 
applicable to execution proceedings, An ex- 
planation was added to the section by section 
4 of Act VE of 1892 to make this slear. This 
explanation has been omitted in section 141 
of the present Code. We do not think that this 
shows that ib was intenied to daclare that 
execution proceedings are nota continuation 
of the suit. Ib wason general principles that 
the Privy Council held that a suit includes 
proceedings in execution, and the word suit 
in section 141 must, therefore, ba understood 
as including execution. This is the view 
adopted by Messrs. Woodroffe ani Ameaec 
When the 
words of a consolidating statute are clear, 
their effect cannot be cut down by a come 
parison with the language of earlier statutes, 
See Article 180 of the Limitation Act which 
shows that several succassive applisations 
may be made for the execution of a decre». 


(1) 7 Ind. Cas. 241; 12 C. L. J. 6. 
(2) 22 T. A. 44; 17 A. 103, 
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That also shows that it could not have been 
the intention of the Legislature to apply to 
execution proceedings provisions laid down 
with regard to suits only. The procedure to 
be followed in appeals and execution appli- 
cations is specifically laid down in the Civil 
Procedure Code. Section 141 is intended to 
apply to other proceedings in Civil Courts 
such as probate eto. 

With regard to Safdar Ali v. Kishun Lal 
(D, ib does not appear whether the order 
dismissing the previous application was 
passed under rule 98 or rule 99 or Order 
XXXI of the Code of Civil Procedure. 1f 
16 was passed under rule 99, section 141 
might perhaps be applicable as the pro- 
ceedings would not be between parties to the 
suit and the application might perhaps be 
treated as an independent original proceed- 
ing. Ifthe order was under rule 98, then 
section 14] would not be applicable. The 
facts of the case are not stated in the report. 
We do not, therefore, feel pressed by the 
decision. This case was distinguished on 
its facts in the later case of Asim Mandal 
v. Raj Mohan Das (3) and the observations 
with regard to section 141 are dissented 
from. We hold that the application is not 
barred by Order IT, rule 2, of the Code of 
Civil Procedare which is not made applicable 
to execution applications by the Civil 
Procedure Code. We see nothing in 
the Code to prevent a decree-holder from 
presenting successive applications for realis- 
ing different portions of what he is en- 
titled to under his decree, Lastly, it is argued 
that the 4th defendant is not liable to be 
personally arrested in execution of the 
decree. The plaintiff waives his right, if 
any, to arrest him. He will, therefore, be 
declared not liable to be arrested. We 
dismiss the appeal with costs with the 
modification mentioned above. 


Appeal dismissed, 
(3) 11 Ind. Cas. 885; 13 C. L. J. 532. 
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BOMBAY HIGH COURT. 
SEGOND Civit. APPRAL No. 591 or 1912. 
July 29, 1913. 

Present:—Mr, Justice Datehelor and 
Mr. Justice Shah. 
RAMKRISHNA GOPAL JOSHI— 
PLAINTIFF— APPELLANT 

VETEUS i 
CHIMNAJIU VYANKATESH — DEFENDANT 


— RESPONDENT. 

Hindu Law-—Adoption—Father’s sister's son. 

Under the Hindu Law, the adoption of father's 
sister’s son is valid. 

The rule that no one can be adopted whose mother 
the adopter could not have legally married, must be . 
restricted to cases of daughter’s son, fhe sister’s son 
and the mother’s sister’s son. The adoption of 
father’s sister’s son is outside the prohibition. 

Ramchandra Krishna Josht v. Gopal Dhondc, 32 B. 
619; 10 Bom. L. R. 948, and Yamnava v. Laxwman, 
16 Ind. Oas, 180; 14 Bom. L. R. 643; 36 B. 533, 
followed, 


Second appeal from the decision of the 
District Judge of Khandesh, in Appeal No. 78 
of 1910, confirming the decree passed by the 
Second Class Subardinate Judge at Yawal, 
in Civil Suit No, 815 of 1908. 

Mr. D. A. Khare, for the Appellant. 

Mr. N. M. Samarth, for Respondents Nos. 
2, 4 and 7 to 9. 

JODGMENT.—The parties to this case 
are Brahmins. The question involved in this 
appeal is asto the validity of the adoption 
of the plaintiff. The fact of his adoption 
is admitted. The adoption was made by 
one Radbabai, the widow of Gopal, and 
before his adoption the plaintiff was Gopal’s 
father’s sister’s son. The question is whe- 
ther the plaintiffs adoption is in law in- 
valid by reason of the rule that no one 
can be.adopted whose mother the adopter 
could not have legally married. It is cen- 
ceded that there could have been no legal 
marriage between Gopal and the plaintiff's 
mother in her maiden state. But the point 
seems to us to have been set at rest by 
the decisions of separate Benches of this 
Court, that is to say, ibe- two decisions. 
of Ramchandra Krishn Joshi v, Gopal Dhondo 
Joshi (1) and Yemnava v. Lazuman (2). The 
basis of these decisions is that the rule, that no 
one can be adopted whose mother the adopter 

cculd not have legally married, must be res- 
tricted to the cases of the daughter's son, t! & 


sister’s son and the mother’s sister's son, 
(1) 82 B. 619; 10 Bom. L. R. 948. 
(2) 16 Ind. Cas. 180; 14 Bom. L. R. 548; 86 B. 
583. 
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The present being & case of the father's 
sister’s son is outside the prohibition, as 
that, prohibition has been interpreted in 
these decisions. The decisions are binding 
upon us and we think it is too late now 
to attempt to question these. 

Having regard to the course which the 
suit has taken in the trial Court and the 
lower Appellate Court and the issues 
therein framed and found upon, the 
result of this decision as to the validity 
of the plaintiff’s adoption is that the decree 
under appeal must be reversed and in its 
place there must be made & decree granting 
plaintiff the declaration that he is the 
validly adopted son of Gopal Joshi, that 
as such he is entitled according to his 
turn to worship and to receive the presents 
offered to the image of the God Murlidhar 
and others. There will be a perpetual in- 
junction enjoining the defendants not to 
interfere with the plaintiff in the exercise 
of these rights. The plaintiff is also entitled 
to mesne profits in respect of the fees which 
the defendant may have received during 
the turn of office which should have fallen 
to the plaintiff. The amount of these profits 
must be left to be determined in execution, 
when also, should any dispute arise, it 
may be determined when precisely and. at 
what intervals the plaintiff'S turn of service 
is to occur. : 

The plaintiff must have his costa through- 
oub. . 


Decree reversed. 


ALLAHABAD HIGH COURT. 
SEkooND Orvit APPEAL No, 232 or 1913. 
July 9, 19138. 
Present:—Juatice Sir P. C. Banerji, Kr. 
ABDUL AZIZ-—PrAINTIFF— ÁPPELLANT 
versus 
NARAIN DAS TEWARI— DEFENDANT 
— RESPONDENT. 

e Specific performance of contract--Delay and laches of 

plaintiff, effect of. 

In a suit for specific performance where continue 
ous delay and laches are found on the part of the 
plaintiff, the plaintiff is not entitled to a deoree. 
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Second appeal from the decision of the 
District Judge of Jhansi, dated the 9th of 
October 1912. 

Mr. Haribans Sahat, for the Appellant, 

Mr. Durgu Oharan Banerji, for the Respond- 
ent. 


JUDGMNENT.— The suit, ont of which 
this appeal has arisen, was brought by the 
plaintiff-appellant for the specific perform- 
ance of a contract for the sale of two 
houses, made by the defendant-respondent, 
Narain Das, in favour of the plaintiff'a father. 
Muhammad Jan, on the 20th March 1909. 
The defendant admitted having made the 
contract and having received Rs. 75 as 
earnest money, but he alleged that the 
contract between the parties was that the 
remainder of the purchase-money 
should be paid within a week and that in 
case of non-payment, the contract was to be 
cancelled and the earnest money paid for- 
feited. The suit was brought on the 7th 
June 1912, that is, nearly three years after 
the date of the alleged contract. The father 
of the plaintiff was alive for nearly two 
years but he took no action in the matter. 
Both the Courts below have found the defend- 
ant’s allegation to be true and have dig- 
missed the suit. It is urged here that time 
was not of the essence of the contract and 
that in any case a decree for specific perform- 
auce ought to have been passed subject 
to the payment of compensation to the defend- 
ant for the plaintifi’s failure to pay the 
balance of consideration within the time 


fixed. This contention is, in my judgment, 


untenable. It is clear from the judgments 
of both the Courts below that time was of the 
essence of the contract and that so far back 
as 1909 the defendant asserted that the con- 
tract was to be cancelled if not carried out 
within a week of the date on which Rs. 75 
was paid. It is clear that in this case the 
default was intentional and continued; there- 
fore, the plaintiff “cannot ask equity to 
relieve him against his own wrong” (see 
Dr. Banerji’s Tagore Lectures on the Law of 
Specific Relief, page 342). There was cone 
tinuous delay and laches on the part of the 
plaintiff. His father during his life-time 
took no steps to enforce the contract and it 
seems, as suggested in the judgment of the 
lower Appellate Court, that he agreed to the 
contract being cancelled. Under such cir- 
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cumstances, the plaintiff is not entitled to a 
decree for specific performance and his guit 
has been rightly dismissed. I dismiss this 
appeal with costs including fees in this 
Court on tbe higher scale. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Szoonp Orviz Arrear No. 1240 or 1911, 
April 2, 1913. 

Present:— Mr. Justice Sankaran Nair and 
Mr. Justice Tyabji. 
SITHARAMRAZU LINGARAZU AND 
ANOTHER-— APPELLANTS 

; Versus 
Raja VENKATADRI APPA ROW 
BAHADUR, MINOR ZEMINDAR OF THE 
VUYYUR ESTATE, REPRESENTED BY THE 
CounLEcTOR OF KISTNA, AGENT OF THE 
COURT or WARDS-— RESPONDENTS. 


Madras Rent Recovery Act (VIII of 1865), s. 11— 


Landlord and tenant—Implied contract, when presum- - 


ed— Consideration—Right to revert to waram rate. 
Where no express contract is proved, the Oourts 
will not imply a contract to pay an enhanced rate 
when the Courts cannot presume that there was con- 
sideration for the agreement to pay at such rate, and 
certainly not in a case where the facts disclose ihat 
there was no consideration. 
. Where a landlord is entitled to revert to «aram 
rate, a contract to pay a higher rate would be sup- 
ported by consideration. 


Second appeal against the decree of the 
District Court of Kistna, in A. S. No. 33 
of 1908, preferred against the decree of 
the Oourt of the Head Assistant Collector, 
Bezwada, in Summary Suit No. 36 of 
190". 

Mr. P. Nagabushanam, for the Appellants. 

Mr. S. Swaminathan, for the Respondent. 

JUDGMENT.—The suit is to enforce 
acceptance of a patia. The question argued 
before us is whether the plaintiff is 
entitled to rent at the rate of Rs. 5 an 
acre, as contended for by him, or only at the 
rate of Rs, 2-11-4, as pleaded by the tenant as 
regards bapat wetlands. The latteris the 
ordinary rate when dry-crops are cultivat- 
ed. The tenant irrigated his land with 
Kistna anicut water for which he paid a 
cess of Hs. 4 an acre to ‘Government. 
The plaintiff claims the higher or wet 
tate of Hs, 9 when the land is not irri- 


gated, The defendant executed a muchi- 
lika in 1888 agreeing to pay this higher 


rent for five years, and he is found to 
have paid rent at this rate till 1894. 
Subsequently, the zemindar received a 


smaller amount, but i6 is found that it 
was in consideration of his liability to 


pay the defendant his dues as  karnam. 
that the payment for the full amount 
was not enforced. We are, therefore, 


unable to say that the Judge was not 
entitled to find that the defendant paid 
rent at the rate of Rs. 5 from 1883 up 
to the time the. disputes arose between the 
parties. The question is whether on these 
facts the defendant is bound to accept 
the patia tendered to him, which makes 
him liable to pay the wet rate of Rs. 5 
an acre, 


It has been repeatedly ‘held by this 
Court that this is an enhancement of rent 
and the zemindar is not entitled to claim 
rent at this higher rate except under 
the conditions laid down by section 1l of 
the Rent Recovery Act, see Narasimha Naidu 
v. Ramasamy (1), Apparau v. Narasanna (2); 
Sreemanturoya Yerlagadda Mallikarjuna Pra- 
sada Naidu Bahadur v. Vemulapalli Subbayya 
(3). The Judge holds there is an implied con- 
tract to pay at this rate. But there being no 
express contract, the Courts will not imply a 
contract to pay the enhanced rate where the 
Courts cannot presume that there was 
consideration for the agreement to pay at 
such rate, and certainly not in a case 
where the facts disclose that there was no 
consideration. If the plaintiff was entitled 
to revert to the waram rate or claimed 
to revert to it, and the higher rate was 
agreed to be paid in sattlement of that 
claim, the contract would be supported 
by consideration. That was the case in 
some of the decisions referred to by the 
Judge. But thoy are not the facts here. 
And following these decisions, we hold 
the patia must be modified by disallowing 
the rate of Rs. 5 and inserting. the lower 
rate. It was then argued that the matter 
is res judicata, The first Court states 
that the judgments relating to the previogs 
suit give no clue to the identity of the 

(1) 14 M. 44, 

(2) 15 M. 47. 
: (3) 10 Ind. Cas. 68;4(1911) HM. W. N. 915;:9; M, Is, 
T, 443; 86 M. 4, E 
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lands, and they are only valuable to show 
that in these suits a view was taken 
which was favourable to the plaintiff. 
The Judge does not hold that the lands 
are the same, and we have not been 
referred to any evidence to show that 
the lands are identical. It is unnecessary, 
therefore, to call for any finding on this 
question, in the absence of any evidence. 
It is also to be noticed that no issue was 
raised to try whether the matter is res 
judicata. We disallow this contention. 

We modify the decree by directing the 
patia to be amended as pointed ont 
above. The respondent will pay the 
Appeliant’s costs in this Court. 


Decrees modified. 


OALCUTTA HIGH COURT. . 
Szconp Civin ApPEAU No. 1798 or 1913. 
August 12, 1913. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr, Justice Walmsley. 
UPENDRA NATH GHOSE-—PrITIONER 
— APPELLANT 
VETSUS 


JAMINI MOHUN PAL AND OTHERS— 

; Opposite Party—-Responpents. 

- Bengal Tenancy Act (VIII of 1885), ss. 105, 105A, 
108— Scope of section 105 A— Record of Rights —Khatian 
—Preprietor of estate purchasing  tenure— Holding 
situated within tenwre— Application for settlement of 
rent —Non-registration of proprietor's name as owner of 
tenure, if disentitles him to apply under section 105. 

A proprietor of an estate purchased within that 
estate a tenure within which a holding of the oppo- 
site party was situated. The name of the proprietor 
did not appear in the khatian of the Record of Rights 
as the owner of the tenure. The proprietor applied 
under section 105 of the Bengal Tenanoy Act to have 
& fair and equitable rent settled in respect of the 
holding of the opposite party: 

Held, that the mere fact that the proprietor’s name 
did not appear in the khatian as owner of the tenure, 
was no ground for holding that he was not entitled fo 
apply under section 10b. 


The obvious intention of enacting section 105A.. of 
the Bengal Tenancy Act is that, where a party, with- 
out resorting to the provisions of section 106, applies 
for the settlement of fair rent under section 105 and 
tfe issues mentioned in section 105A are raised, they 
shall be tried and decided by the Revenue Officer and 
rent under section 105 will be settled accordingly. 
Some of the issues under section 105A can be raised 
ty the landlord alone, 
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Appeal from the decree of the Special 
Judge of Faridpore, dated May 2lst, 1913, 
affirming that of the Settlement Offiter of 
that District, dated March 21st, 1918. 

Mr. B. O. Mitter and Babu Susil Madhab 
Mullick, for the Appellant. 

JUDGMENT.—This appeal arises ont of 
an application under section 105 of the 
Bengal Tenancy Act. The appellant, who 
was the applicant before the Settlement 
Officer, is the proprietor of an estate and 
it appears that he purchased within that 
estate a tenure within which the -holding 
of the opposite parties 1s situated. The 
application was rejected by the Settlement 
Officer and that order has been confirmed 
on appeal by the Special Judge. The peti- 
tioner has appealed to this Court. 

The first ground upon which the learned 
Judge proceeded was that, as the appellant 


‘ was not the recorded landlord,- he could 


not maintain the application. It does not 
appear that any objection was raised by 
the opposite parties that the applicant had 
not acquired the interest of the recorded 
landlord. As we have already stated, the 
applicant has purchased a tenure (in execu- 
tion of a decree for arrears of rent) in 
an estate of which he himself is the pro- 
prietor and the mere fact that his name 
does not appear in the khatian as owner 
of the tenure is no ground for holding 
that he is not entitled to apply under 
section 105, Bengal Tenancy Act. We are 
accordingly of opinion that the first ground 
upon which the learned Judge proceeded 
has ro substance in it. 


The second ground was that an applisation 
under section 105 could not be maintained 
where any question impuguing the cor. 
rectness of the Record of Rights was raised 
and that, at any rate, such an application 
could not be maintained by the landlord. 
We are of opinion that the learned Judge 
was wrong in the view he took of the 
provisions of section 105 and section 105A 
of the Bengal Tenancy Act. Section 105 
provides: “ When either the landlord or 
the tenant applies within two months from 
the date of the certificate of the final 
publication of the Record of Rights under 
section 103 A, sub-section (2), for a settle- 
ment of rent, the Revenue Officer shall 
settle a fair and equitable rent in respect 


GULZARIMAL ¥. JAI RAM. 


of the land held by the tenant.” The 
application under section 105 must, there- 
fore, be made within two months of the 
final publication of the Record of Rights. A 
party dissatisfied with any entry in the 
Record of Rights may proceed under the pro- 
visions of section 106 of the Bengal Tenancy 
Act within three months of the fiual publi- 
cation; but if he adopts the procedure 
prescribed in section 105, it is practically 
impossible for him to avail himself of the 
provisions of section 105 for the settlement 
of fair rent, because the application under 
the latter section must be made within 
two months of the final publication of the 
Record of Rights and a suit under section 
106 is not likely to be disposed of within 
two months. Most of the matters which 
ean be gone into under’ section 103 are 
dealt with in clauses (a) to (f) of section 
105A andit seems to us that the obvious 
intention of enacting section 105A was 
that, where a party, without resorting to 
the provisions of section 105, applies for 
the settlement of fair rent under section 
105 and the issues mentioned in section 
105A are raised, they shall be tried and 
decided by the Revenue Officer and rent 
under section 105 will be settled accordingly. 
lt is, we think, sufficient to refer to the 
‘provisos to sections 105A and 105 to 
show that the issues mentioned in section 
105A can be tried in a proceeding for 
settlement of rent under section 105. The 
proviso to section 105A runs thus:—" Pro. 
vided that the Reverue Officer shall not 
try any issue under this section which 
has been or is already directly and sub. 
stantially in issue between the same parties 
or between parties under whom they or 
any of them claim and haa been tried 
and decided or is already being tried by 
a Revenue Officer in a suit instituted before 
him under section 106.” Similarly, the 
proviso to section 106 lays down that the 
Revenue Officer in a suit under that section 
shall not try any issue which has heen 
tried and decided or is being tried under 
section 105A. It is obvious, therefore, 
that any of the issues mentioned in section 
105A oan be tried in a proceeding under 
section 105 provided such an issue has 
not been tried and decided or is not being 
tried in a suit under section 106. 
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Then, we do not see any reason for hold- 
ing that an issue under section 105A can 
be raised ouly by the tenant. For instance, 
claure (5) says:— ‘Whether the land although 
entered in the Record of Rights as being 
held rent free is liable to payment of rent", 
Now, an entry in the Record of Rights that the 
land is held rent free is an eutry in favour of 
the tenant, and, therefore, ib is the landlord 
who would challenge the correctness of such 
entry. Some of the issues mentioned in the 
other clauses may be raised by the landlord, 
others by the tenants, and some again by 
either of them. 

We areaccordingly of opinion that the issues, 
mentioned in section 105A, can be tried in 2 
proceeding under section 105. The judgment 
and decree of the Courts below must be set 
aside and the casesent back to the Court of 
first instance for trial on the merits. We 
make no order as to costa. 

Appeal allowed; Oase remanded, 


ALLAHABAD HIGH COURT. 
Seconp Orvir ArPEan, No. 1535 or 1912, 
Joly 5, 1913. 

Present: —Mr. Justice Rafique. 
GULZARI MAL AND ANOTHER—PLAINTIFES 

— APPELLANTS 
versus 
JAI RAM—Derenpant— RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 194— Landlord 
and ienant—Ejectment from joint khata—Suit by 
Lambardar without joining cther co-sharers, maintain- 
ability of —Lambardar, power of. 

Ina case in which the khata is joint, a lambardar 
cannot, by the mere fact of being a lambardar, sue to 
eject a tenant without joining the other oo-sharers, 

Bishambhar Nath v. Bhola, 12 Ind, Cas. 920; 8 A, 
L. J. 1245, 34 A. 98, referred to. 

Depa v. Udai, B. R. D. No. 6 of 1903, not approved of, 

Second appeal from the decision of the 
Diatrict Judge of Saharanpur, dated the 
2nd October 1912. 

Mr. Nihal Chand, for the Appellants. 

Mr. S. Mushran, (for Dr. Tej Bahadur 
Sapru), for the Respondent. 

JUDGMENT.—-This appeal arises ont of 
a suit brought by the plaintiffs-appellanfs 
to eject the defendant-respondent on the 
allegation that he was a non-occupancy 
tenant of the plots from which he wag 
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sought to be ejected. He resisted the suit 
on several grounds. He said that the plaint- 
iffs-appellants could not sue alone as the 
lands in respect of which ejectment was 
sought were part of a joint khata and 
there were other co-sharers of that khata 
including the defendant-respondent himself. 
It was further urged in defence that the 
defendant-respondent having become a co- 
skarer in the joint khata was not a mere 
non-oscupaucy tenant and could not be 
ejected. The Court of first instance decreed 
the claim. On appeal, the learned District 
Judge held that the plaintiffs-appellants 
could not sue alone in view of the pro- 
visions of section 194 of Act II of 1901. 
The plaintiffs have come up in second appeal 
to this Court. They contend that as they 
are the fambardars of the mahal in which 
tha defendant-respondent is a tenant, they 
can sue to eject him, the provisions of 
section 194 of the Tenancy Act notwith- 
standing. In support of this contention, 
reliance is placed on a ruling ofthe Board 
of Revenue of 1903. That was the case 
of Dipa v. Udai (1), where the lambardars 
sued under Chapter X to resume a rent- 
free grant. The Board of Revenue held 
that such a suit was maintainable by lambar- 
dars and also made certain obsgervatiors - as 
to the general powers of a lambardar. Mr. 
Agarwala, in his commentary on the North- 
Western Provinces Tenancy Act, discusses that 
ruling ab page 155 and shows that the 
view taken by the Board of Revenue is 
incorrect. I agrea with the remarks of 
the learned author. It has not been shown 
by reference to any of the provisions of 
the North-Western Provinces Tenancy Act 
or of the Land Revenue Act that & lambardar 
by the mere fact of being a lambardar 
can sue to eject a tenant without joining 
the! otber co-sharers in a case in which 
the khata is joint. The case of Bishambhar 
Nath -v. Bhola (2) is also against the 
contention of the appellants. The appeal 
fails and is digmissed with costs, 


< Appeal dismissed, 
(1) Board of Revenue Decision No. 6 of 1908. 


(2) 12 Ind, Cas. 920; 34 A. 98; 8 A. L. J. 1245. 


BOMBAY HIGH COURT. 
Frest Civit ÀpPPEAL No. 937 or 1912. 
July 16, 1913. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
SHANKAR VENKATESH KARGUPPI 
— DEFEN DANT— APPELLANT 
versus 


SADASHIV MAHADJI KULKARNI 


—PrarmerIFF— RESPONDENT. 

Mortgage —Prior and subsequent mortgage—Sutt on 
prior mortgage—Subsequent mortgagee not party 
—Mortgage-decree by puisne mortgagee without im- 
pleading prior mortgagee—Purchase with Court’s leave 
—Pursne mortgagee’s right to redeem prior mortgage— 
Extingutshment of incumbrance—Transfer of Property 
Act (IV of 1882), s. 101. 

A second mortgagee oan be and should be made a 
party toa suit by the prior mortgsgee on his mort- 
gage. But ifthe second mortgagee is not made a 
party to the prior mortgage deoree, he is not bound 
by it. Asa second mortgagee, he would be entitled 
to redeem the first mortgage and would not be bound 
by any adjudication as to the mortgage amount 
between the mortgagor and the first mortgagee. 
While redeeming the first mortgage, he would be 
entitled to have the mortgage amount determined 
again as between himself and the Srst mortgagee. 

Umes Ohander Sircar v. Musammat Zahonr Fatima, 
17 LA. 201; 18 C. 164; Thenappa Chettiar v. Marimuthu 
Nadan, 31 M, 258; 18 M. L. J. 344; 4 M. L, T. 293 and 
Debendra Narain Roy v. Ramtaram Banerjee, 80 C. 
999; 7 C. W. N. 766 (F. B.), relied upon. 

If a second mortgagee obtains a decree on his 
mortgage, without impleading the first mortragee 
and in execution of the decree himself purchases the 
property at the auction sale, he becomes the owner 
not oniy of the morigagor’s rights but also of the 
mortgagee’s rights; in other words, he becomes ens 
titled to all the rights of the mortgagor as existing at 
the date of the mortgage. 

In such a case, the rights of the second mort- 
gagee as mortgagee do not become extinguished if he 
purchases the property with the leave of the Court. 
Leave to bid puts an end to the disability of the 
mortgagee and puts him in the same position as any 
independent purchaser. 

The second morigagee's incumbrance ig not ex- 
tinguished by the auction-purchase as ib is clearly 
for his benefit to continue the ineumbrance. In the 
absence of any evidence to the contrary, a Court 
should presume that the incumbranecer intends to 
keep the incumbrance on foot if itis clearly for his 
benefit to do so. 


First appeal from the decision of the First 
Class Subordinate Judge at Belgaum, in. 
Darkhast No. 312 of 1908. 

Mr. K. H. Kelkar, for the Appellant. 

Mr. 0. A. Rele, for the Respondent. 


JUDGMENT.—This is an appeal arising 
out of certain execution proceedings under 
the following circumstances:—Certain pro- 
perties were mortgaged by Venkatesh and 
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others to Vithalrao in 1886. They were 
mortgaged again to Rao Bahadur Huchrao 
in 18&7 by the same mortgagors. In 1892, 
Vithalrao obtained a decreeon an award on 
his mortgage against the mortgagors to 
which decree Huchrao was not a party, 
and subsequently in the same year he 
assigned his rights to the, Kanbargikars, 
who are now represented by the present 
plaintiff (decree-holder). In 1896, the 
Kanbargikars  ob'ained a fresh decree 
against the mortgagors for .the mortgage- 
debt of 1886 and for other debts, which the 
mortgagors owed to them, in respect of the 
lands mortgaged in 1886 and some other 
lands. This also was a deeree on an award 
and Huchrao was not a party to it. In 
1895, R. B. Huchrao got a decree against 
the mortgagors on his second mortgage 
directing the sale of the mortgaged property 
subject to the first morigage of 1886 in 
favour of Vithalrao. The first mortgagee 
and his assigns were not joined as parties 
to this suit by Huehrao. In execution of 
his decree, Huchrao, with the permission of 
the Court, himself purchased the property 
subject to the first mortgage of 1886, ata 
Court-sale in or after 1598. Huchrao sold 
his rights as auction-purchaser to the 
Karguppikars in 1911. 

The decree holder applied in 1908 to 
execute the decree obtained on an award in 
1896 against the mortgagors, and to bring 
to sale all the properties—including the 
properties, which were mortgaged to 
Vithalrao in 1886 and again to Huchrao in 
1887. The application “was made in the 
first instance against the mortgagors or 
their legal representatives. Subsequently 
on the decree-holder’s application, Huchrao 
and the  Karguppikars were joined as 
defendants Nos. 7, 8 and 9 respectively in 
the present execution proceedings. 

The facts, as stated above, are admitted by 
both the parties. In the lower Court several 
issues were raised. But the controversy in 
this appéal is confined to issues Nos. 11 and 
w 14. The lower Court held that Huchrao 
“ana the Karguppikars were necessary par- 
ties to these proceedings, and that they 
were bound by the decree under execution 
though they were not parties to it. In the 
appeal, which has been preferred by defend- 
ants Nos. 8 and 9 (the Karguppikars) 


against the order made by the lower Court 
on the basis of the above findings, the 
correctness of the findings on both the 
issues is questioned. 

It is contended on behalf of the appellants 
that they are not bound by the decree but 
that they are entitled to redeem the first 
mortgage in favour of Vithalrao and to have 
the mortgage amount determined  again.: 
S> faras the appellant’s right to redeem 
the mortgage of 1886 is concerned, the 
decree-holder does not contest it. The 
real point in dispute between the parties is 
whether or not the present’ appellants are 
bound by the decree under execution. 

The appellants have got all the rights 
which Huchrao had and if Hechrao would 
not bs bound by the decree, the appellants 
clearly would not be b:und by it. It is 
necessary, therefore, io o»asider fluchrao’s 
rights. We think that Hachrao not being 
a party to the decree is nob bound by it. 
Hachrao as asecond mortgagee could have 
been and shonld have been joined as a 
party to the decree of 1892 as well as to 
the decree of 1896. Bat he was not so 
joined. Oonsidering Huchrao’s position 
simply asasecond mortgagee, we think it 
is clear that he would be entitled to redeem 
the first mortgage and would not be bound 
by any adjudication as to the mortgage 
amount batween the mortgagors and first 
mortgages. While redeeming the first 
mortgage, he would be entitled to have the 
mortgage amount determined again as 
between himself and the first mortgagee. 
This appears to usto be a necessary con- 
sequence ofthe second morbgagee nob being 
made a party to the suit between the 
mortgagors and the first mortgagee. 

In the cwe of Umes Ohunder Sitrear v. 
Musammat Z ihoor Fatima (1), their Lord- 
ships observe that "persons who have taken 
transfers of property subject toa mortgage 
cannot be bound by proceedings in a sub- 
sequent suit between the prior mortgagee 
and the mortgagor to which they are never 
made parties". The cases of Thenappa 
Oheliiar v. Marimuthu Nadan (9), and of 
Debentra Narain Roy v. Ramtaran Banerjee - 
(3), also support the same view. 


(1) 177. A. 201; 18 0. 164, 


(2) 31 M. 258; 18 M. L. J. 34t; 4 M. L. T, 293, 
(3) 30 0. 599; 7 O. W. N. 766 (F. B.). 
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We have so far considered the position of 
Huchrao as a second mortgagee. In the 
absence of anything more, the decree could 
nob be binding upon Huchrao. But it is 
argued ön behalf of the plaintiff (decree- 
holder) that because  Huchrao obtained a 
decree on his mortgage, had the property 
sold in execution, and purchased it himself 
at the  auction-sale, his right as secon] 
mortgagee has been extingnished and that 
as a purchaser heis bound by the decrees 
by which the original mortgagors were 
bound at the date of the auction-sale. In 
our opinion, this contention is based upon a 
misconception of the  anotion-purchaser's 
position inthe case of a mortgage-decree. 
In a number of decisions of this Court it 
has been held that the purchaser at an 
auction-sale becomes the owner not only of 
the mortgagor’s rights but also of the 
mortgagee’s righis or, in other words, the 
purchaser becomes entitled to all the rights 
of the mortgagor as existing at the date of 
the mortgage: see Khevra; Jusrup v. Iangaya 
(4), Dadoba Arjunj? v. Damodar Raghunath 
(5) and Maganlal v. Shakra Girdhar (6). 
If this rule is applied to the present case, it 
is clear that as auction-purchaser Huchrao 
became entitled to all the rights which the 
mortgagors and the mortgagee had at the 
date of the sale, č. e., to all the rights of 
the mortgagors as they existed at the 
date of the mortgage, upon which the decree 
was based. Thus by the purchase Huchrao 
obtained some additional right, but there 
was no derogation from any of the rights, 
which he possessed as second mortgagee 
before the sale. It has been urged that 
when the purchaser is the mortgagee him- 
self, the rights of the mortgagee become 
extinguished, and the purchaser gets only 
the mortgagor’s rights. Wethink that tha 
circumstance that the purchaser is the mort. 
gagee himself and not a third person makes 
no difference in the result, so faras the 
present point is concerned, Huchrao as 
auction-purchaser got all the rights, which 
a stranger would have gotas a purchaser 
and nothing less. As observed by their 
Lordships of the Jndicial Committee in 


(4) 5 B. 2. 
(5) 16 B. 486. 
(6) 22 B, 946, 


Mahabir Pershad Singh v. Macnaghten (7) ` 

"leave to bid puts an end to the disability of 
the mortgagee, and puts him inthe same 
position as any independent purchaser". It 
is not denied in this case that Huchrao pur- 
chased the property after obtaining leave 
to bid. 

It is further urged that  Huchrao did 
nothing to show that he intended to keep 
alive his mortgage. Wedo not think that 
"t was necessary for him to do anything to 
keep the rights alive. By virtue of the 
purchase, he got certain rights as purchaser 
which include the rights of the mortgagee. 
His rights as second mortgagee are not 
directly asserted as such but as having 
passed to Huchrao the purchaser. To the 
state of facts, such as we have, neither 
section 101 of the Transfer of Property Act 
nor the principle underlying that section 
has any application. Assuming, however, 
that the section or the principle thereof 
applies, it is clear that under section 101 of 
the Transfer of Property Act, the incam- 
brance was not extinguished, as it was 
clearly for the benefit of Huchrao to continue 
it, Even apart from section 101 of the 
Transfer of Property Act, the result would 
be the same. Itis a well-established rule 
that a Court should presume, in the absence 
of any evidence to the coutrary, that tke 
incumbrancer intends to keep the incum- 
brance on foot, when it is for his benefit.to do 
so. Inthe present case, Huchrao must be 
presumed to have intended to keep it alive, 
as it was clearly for his benefit to do so: see 
Gokuldoss Gopaldoss v. Puranmal Premsukhdas 
(8)and Thorne v. Oann (9). We, therefore, 
hold that Huchras as second mortgagee was 
entitled to redeom the first mortgage, that ag 
purchaser at the Oourt-sale in execution of 
the decree on his mortgage he got that right, 
that he is not bound by the decree under 
execution, and that the Karguppikars ag 
claiming under him are entitled to redeem 
the first mortgage in favour of Vithalrao, 
and to have the amount payable on the said 
mortgage determined as between themselves 
and the present decree-holder. = 

In this view of the case, both parties are 


(7)16 I. A. 107; 16 C. 682. 

(8) 11I A. 126; 10 C. 1035. 

(9) (1805) A. C. 11 at pp. 18, 19; 641L. J. Ch. 1; 11 
R. 67; 71 L. T. 862, 
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agreed that the questions between the decree- 

holder and the  Karguppikars cannot be 
determined inthese execution proceedings, 
but must be left to be decided in a separate 
suit. 

The result, therefore, is that the appeal is 
allowed and the darkhast dismissed as against 
defendents Nos, 7,8and 9wi th costs through- 
out on the plaintiff, " 

i ; Appeal allowed, 
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MADRAS HIGH COURT. 
SEGOND Civit, Arrear No. 280 or 1910. 
March 20, 1913. 

Present:—Mr. Justice Sadasiva Aiyar, and 
Mr. Justice Tyabji. 
ELKUR RAMACHANDRIAG AND OTHERS 
—DEFFNDANTS— ÁÀPPELLANTS 
varsus 
CHAVVA PAPANNA AND OTHERS-— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. H, v. 2— 
Auction-purchaser—Mortgage-decree—Suit for posses- 
sion dismissed—Reliefs open to him—Subsequent suit 
for redemption. f 

A purchaser in a Oourt auction sale in execution 
of a mortgage-decree, who fails in a suit for possession 
to obtain a decree for possession as owner, ought to 
bring a separate suit for redemption or any other 
relief than possession to which he may be entitled. 
A subsequent suit for any such relief would not be 
barred by the provisions of Order II, rule 2. 

Second appeal against the deeree ofthe 
District Court of Kurnool,in Appeal Suit 
No. 249 of 1907, preferred. against the decree 
of the Court of the District Munsif of Kurnool, 
in Original Suit No. 359 of 1905. 

Mr. T. V. Seshagir? Iyer, for Appellants. 
Nos. 2 to 6. 

Mr. L. 4. Govindaragava Iyer,for the Re- 
spondents. 

JUDGMENT.—The 2nd defendant is the 
appellant before us. He is the first mort- 
gagee (1882) of certain lands, and he also 
purchased them from the mortgagors in 
1887. The plaintiff stands in the shoes of 


** the 4th defendant, who is the 2nd mortgagee, 


his mortgage being dated 1883. The lower 
Court has allowed the plaintiff to redeem the 
9nd defendant on certain terms. The con- 
tentions of the 2nd defendant in appeal are— 

(a) That he was prevented from adduo 
ing evidence to show that 4th defendant's 
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puisne mortgage of 1883, was a sham transac» 
tion; 

i (b) that the plaintiff, having brought a 
previous suit for possession as purchaser at 
a Court-auction sale, held in execution of the 
decree passed on the footing of the 4th 
defendant’s mortgage (defendants Nos. 1 and 
2 not having been made parties to that sait) 
and having failed in that suit for possession, 
could not bring a fresh suit for redemption 
as subrogated to the 4th defendant (puisne 
mortgagee), he being barred from so bringing 
& second suit by the provisions of Order II, 
rule, 2, (old section 48); 


(c) that the 2nd defendant is entitled 
to the improvements he has made on the 
lands, as he. was a bona fide purchaser in 
1887 without notice of the 4th defendant's 
mortgage right of 1883, the lower Appellate 
Court having refused the 2nd defendant's 
claim for the value of the said improvements 
without finding)whether he had really effected 
such improvements. 

We think that none of their conten- 
tions should prevail. The 2nd defend- 
ant did not contend in his written state- 
ment that, the 4th defendant’s mortgage 
was a sham transaction and there was no issue 
about it. The allegation that the evidence in» 
tended to be adduced by the 2nd defendant, 
and which he was prevented from so adduc- 
ing, related to the question of the alleged 
sham character of the mortgage of 1883 is 
clearly an after-thought. As regards the 
2nd point, the cases of Kuppu Naidu v. Ven- 
katakrishna Reddi (1); Akatis Moiden Kutty 
v. Ohirayil Ambu (2); and Kutti Oheitiar v. 
Subramania Chettiar (8) contain certain dicta 
to the effect that a purchaser in a Court 
auction-sale held in execution of a suit for 
possession to obtain a decree for possession, 
could and ought to bring a separate suit 
for redemption or any other reliefs (other 
than possession) to which he may be entitled. 
We think we ought to follow these decisions 
on the principle of stare decisis amd we, 
therefore, bold that the present suit is not 
barred by Order II, rule 2, Civil Procedure 
Code. On the 3rd contention, the 2nd defend- 
ant did not allege in his written statement 


that he had no notice of the 4th defendant's? 


mortgage rights when he effected the improve. 
(1) 20 M. 82; 6 M. L. J. 229. 
(2) 26 M. 486. j 
(3) 4 Ind. Cas. 1077; 32 M. 485; 19 M, L, J. 728. 
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ments, and the contenlion based on section 
51 of the Transfer of Property Act, there- 
fore, fails. 

The second appeal is, in the result, dis- 
missed with the plaintiff's costs. The final 
decree will provide for any extension of time 
for redemption which may be reasonably 
required by the parties. 


Appeal dismissed. 


ALLAHABAD HIGH. COURT. 
SEGOND Civit, APPEAL No. 57 or 1913. 
July 1, 1913. 

Present: —Sivr Henry Richards, KT., 
Chief Justice, and Mr. Justice Tudball. 
PARMANAND SINGH AND OTHERS — 
DerenDANTsS—A PPELLANTS 
VBTSUS 
RAMANAND GIR— PLAINTIFF — 


REsPONDENT., 

Agra Tenancy Act (II of 1901), s. 11—Math—Oc- 
cupancy holding-~Acquisition of occupancy holding by 
Mahant on behalf of math—Mortgage —Redemption— 
Right of successor in office of a Mahant. 

The Manager of a math can acquire occupancy 
holding on behalf of the math. 

Ifa Mahant of a math has mortgaged the ocou- 
pancy holding belonging to the math, his successor-in- 
office can redeem it. 

It is not necessary that the owner of an occupancy 
holding should do the actual cultivation with his own 
hands. He is quite entitled to employ others to do 
the cultivation. 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 12th 
September 1912, 

Mr. M. L. Agarwala (with him Mr. Benode 
Bihari), for the Appellants. 
^ Mr. Govind Prashad, for the Respondent. 


JUDGMENT.—This appeal arises out of a 
suit for redemption of a mortgage. Two 
grounds of appeal are mentioned in the 
memorandum of appeal, namely, that the 
plaintiff was not entitled to redeem the pro- 
perty, and secondly, that the suit was barred 
by limitation. 

We are unable to accept the argument in 
favour of this last ground of appeal. 

With regard to the first point, it is urged 
that, no body except a human being is cap- 
able of acquiring or holding an “occupancy” 
tenancy and reliance is placed upon a ruling of 
the Board of Revenue No. 19 of 1919, 
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Babu Hira Das v. Pandit Sheo Dat Tiwari. 
lt has to be admitted that property of all deg- 
criptions, generally speaking, can be held bya, 
math; but it is attempted to draw a distinction 
between an occupancy holding and other 
classes of property. Inthe present case, the 
Courts below have-foand that the property 
which it is sought to redeem formed portion 
of the math property and that it was held by 
the mortgagor as Mahant. It was pleaded in 
the suit that the mortgagor had been deposed 
from his office as Mahant and that he was 
succeeded by Sheo Poojan Gir who was in 
turn succeeded by the present plaintiff. The 
mortgagor was made party to the suit but he 
has not appeared to defend the case. It must 
be admitted that ib 1s not necessary that the 
owner of an occupancy holding should do the 
actual cultivation with his own hands, He 
is quite entitled, and in many cases, must 
employ others to do the cultivation. It is 
quite clear that there is no express prohibi- 
tion against the acquisition of an occupancy 
holding by the Manager of a math on behalf of 
the math. We do not think that it is possible 
to infer such a prohibition from any sugges. 
tions of alleged policy in the Tenancy Act, 

We, therefore, think that the decision of 
the Court below was correct and ought to be 
affirmed. We dismiss the appeal with costs 
including in this Court fees on the higher 
scale. 


Appeal dismissed. 


CALOUTTA HIGH COURT. 
Sgcosp Civit, APPEAL, No. 4251 or 1910. 
August 6, 1913. 

Preseni:~- Mr. Justice Coxe and 
Mr. Justice Ray. 
BARHANUDDI CHOWDHURY-— 
PLAINTIFF— ÁÀ PPELLANT 
versus 
LAL KHAN AND OTHERS— DEFENDANTS 


—HESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), Sch. III, Art, 6 
— Limitation — Raiyat — Agricultural land —Under. 
raiyat—Raiyat letting land for market—If Bengal 
Tenancy Act applicable to such land-— Amendment of 
Article 6, Schedule III of Bengal Tenancy Act—Sutt 
instituted after amendment — Whether amended Article 


Ed 
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applicable when cause of action arose before amend. 
ment, 

There is nothing in the Bengal Tenancy Act oon. 
fining its operation to agricultural land except the 
definition of a rayat which means a person who 
acquires a right fo hold land for the purpose of culti. 
vating it. Thus the law governing ratyats must 
necessarily be concerned only with agrioultural land. 
But the definition of an under-ratyat has nothing to 
do with agriculture, but means merely a tenant who 
holds under a raiyat, If, therefore, a raiyat lets his 
land toan under-tenant for other purposes than 
cultivation, that does nob take the land out of the 
operation of the Tenancy Act. An under-raiyati is 
merely an interest carved out of a raiyati and must 
be governed by the same laws. 

A suit instituted after the amendment of Article 6 
of Schedule III of the Bengal Tenancy Act, is 
governed by the Article as amended, even when 
the cause of action arose before the amendment, 

Lala Soni Ram v. Kanhatya Lal,19 Ind. Oas. 201; 854, 
227; 18 M. L. T. 437; 11 A. L. J. 389; (1913) M. W. N. 
470; 17 C. L. J. 488; 16 Bom. L. R. 489; 25 M. L. J, 
131; 40 I. A. 74; 17 O. W. N. 605; Ramdhan 
Bhadra v. Ram Kumar Dey, 17 O. 926, Thakomont 
Dasi v. Mohendra Nath Dey, 8 Ind. Cas. 889; 10 0, 
L. J. 403, relied upon. 

Manjuri Bibi v. Akil Mahmud, 19 Ind. Cas, 
316; 17 C. W. N. 889; 17 C. L. J. 316, not followed. 

Appeal from the decree of the  Sub-Judge 
of Barisal, dated September 16th 1910,revers- 
ing that of the Munsif of Bhola, dated 
September 4th, 1910. 

Babu Abinash Ohandra Guha, for the 
Appellant. 

Babu Mohini 
Respondents, 

JUDGMENT. : 

Coxs, J.—In this case, it appears that the 
plaintiffs were among the superior landlords 
of the landin suit and that the defendants 
were ratyats under them. The defendants 
sub-leased the land in suit tothe plaintiffs 
in order that they might build a market 
thereon. Afterwards when the market 
ceased to exist, the defendants re-took 
possession. The plaintiffs have brought this 
suit to recover possession which has been 
dismissed by the lower Appellate Court 
on the ground that it is barred by the special 
limitation provided in the Schedule to the 
Tenancy Act. 


The plaintiffs appeal and itis cortended 
an their behalf, first, that the suit is not 
governed by the Tenancy Act,as the land 
was not agricultural land. I have no doubt 
that the Tenancy Act applied to the razyati 
interest. This was not disputed in the 


Mohan Ohatterjee, for the 


. Courts below and was but faintly argued in 


this Court. The fact that a Reoord of Rights 


. 470; 17 O. L.J. 488; 15 Bom. L. R, 489; 
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has been prepared for the land shows that 
itis ordinary tenancy land. It is argued, 
however, that the land, being sub-let for the 
purposes of building a market, the subordinate 
tenancy at any rate does nob come under 
the Tenancy Act. This, however, seems to 
me a fallacy. There is nothing in the 
Tenancy Act confining its operation to 
agricultural land except the definition of 
a rayat which means a person who acquires 
aright to hold land forthe purpose of 
cultivating it. Thus the law governing 
ratyats must necessarily be concerned only 
with agricultural land. But the definition of 
an under-ratyat has nothing to do with 
agriculture but means merely a tenant who 
holds andera raiyat. If, therefore, a ratyat 
lets his land to an under-tenant for other 
purposes than cultivation, that does not take 
the land out of the operation of the Tenancy 
Act. Otherwise, a 'rayat would be able to 
confer on such an under-tenant higher rights 
than he had himself. For instance, the 
under-tenant would be ableto transfer his 
holding and the raiyat would, under the 
Transfer of Property Act, have no power to 
object. An under-raiyats is merely an 
interest carved out of a ratyat? and must be 
governed by the same laws. 

Secondly, it is contended that the suit 
does not come within the scope of the 
Schedule to the Tenancy Act because the 
cause of action arose before the amendment 
of that Act. On this point, ‘there has been 
some conflict of opinion. According to 
Mookerjee aud N. Chatterjee, JJ., in 
Manjurt Bibi v. Akil Mahmud (1), this 
view should prevail. It is opposed, however, 
to the decision of Oarndnff, J. in that case 
and to the decisions of Ramdhan Bhadra v. 
Ram Kumar Dey (2) and Thakomon? Dasi v. 
Mohendra Nath Dey (8). It appears to me, 
however, that matter is settled by the de- 
cision of Lala Son Ram v. Kanhaiya ball (4). 
That was a suit for redemption against the 
reversionary heirs of one Khushwakt Rai. 
In 1866 and 1867, Khushwakt Rai’s widow 


(1) 19 Ind. Cas, 793; 17 O, W. N. 889;17 O. L. J. 
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(3) 17 C. 926. 

(3) 3 Ind. Cao. 389; 10 C. L. J. 463. 

(4) 19 Ind. Cas. 291; 35 A. 227; 17 O. W. N. 606; 
18 M. L. T. 437; 11 A. ae J. 889; (1913) M. W. N 
20 M.L.J 
181; 40 I. A. 74. 
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and danghter who had succeeded him 
acknowledged the mortgage. The Act then in 
force was Act XIV of 1859 and under that Act 
the mortgagor had a right to redeem within 
sixty years from the date of a written 
acknowledgment signed by the mortgagee, 

or some person claiming under him”. When 
the suit was brought, however, Act XV of 
of 1877 was in force under which the mort- 
gagor had sixty years from an acknowledg- 
ment by the defendant or “by some person 
through whom he derives title". Their 
Lordships observed:— The High Oourt 
rightly holding that the Law of Limitation 
applicable to a suit or proceeding is the law 
in force at the date of the suit or proceeding, 
unless there isa distinct provision to the 
contrary, held that Act X V of 1877 and not Act 
XIV of 1859 was the Limitation Act which was 
applicable to the suit". And their Lordships 
further held that a right to a certain period 
of limitation was not saved by section 6 of 
the General Clauses Act. 


It has been argued that a distinction must 
be made when the effect of a new statute of 
limitation is to bar entirely a suit which, 
. atthe date of its enactment, was within 
time, and that as the lower Appellate Court 
finds that the plaintiff must have been dis- 
possessed in 1908, his suit under the amended 
Act would have been barred at the moment 
of its enactment. In the first place, that is 
nob the plaintifi’s case. He pleads dis- 
possession in Bysack 1314 which would be 
about two months before the amendment of 
the Act. In the second place, the distinction 
itself cannot, in my opinion, be sustained and 
rests more on considerations of hardship than 
on any provisions of law. Nodoubt, cases 
of hardship may arise but, in my opinion, 16 
would be impossible to hold, in the case 
of the amendment of the Tenancy Act which 
came into force on the 10th June 1908, that 
a suit based on dispossession ontbe llth 
June 1906 would be barred butone based 
on dispossession on the 9th June 1906 would 
not be barred but could be brought at any 
time up to June 1918. It does not appear 
to me, that when the wording of a statute, 
which is laid down for guidance, is free from 
the least trace of ambiguity, as for instance, 
the wording of section 184 ofthe Tenancy 
Act, we ought to refuse to follow it in order 
to prevent possible injustice. I think, there- 


- one in ejectment, 


fore, that the Court below is right in holding 
that the suibis barred by time ard wcul 
dismiss the appeal with coste. It i 
unnecessary in that case to consider th 
further point raised that the under-lease wa 
void, 

Ray, J.—I agree. The Privy Council 
judgment ia the case of Lala Soni Ram v. 
Kanhiaya Lal (4) settles as to what law of 
Limitation is applicable and I have no doubt 
that the Bengal Tenancy Act applies to the 
case. 

Appeal dismissed. 


MADRAS HIGH COURT. 
SagcOxD Civit APPgAL No. 1043 or 1912, 
March 4, 1913. 

Present: —Justice Sir Ralph Beuson, Kr., 
and Mr. Justice Sundara Aiyar, 
SIKKINDER ROWTHEN—Puaintree— 

APPELLANT 
versus 
MAHOMED ABBUBAKKER ROWTHEN 
TRROUGH HIS AGENT MUSAFAR 
ROWTHEN —REsPONDENT. 


Trespass — Trespasser constructing building on plaint- 
iff's land —Damages for removal. 

In cases of mere trespass, the Couri has the dis. 
cretion to refuse a mandatory injunction but an 
owner of immoveable property is entitled to recover 
it from one, who has evicted him from it, together 
with damages for any injury committed by the 
trespasser. The injury in the case of wrongful 
construction of a building would be the cost of 
removing it. 

Second appeal against the decree of the 
District Court of Ramnad at Madura in 
Appeal Suit No. 578 of 1911, preferred 
against that of the Court of the Dig. 
trict Munsif of Manamadura, in Ordinary Suit 
No. 118 of 1910. 

Mr. 9. S. Venkatachariar, for the Appel- 
lant. 

Mr. O. Madhavan Nair, for the Respondent. 

JUDGMENT.—The suit in this case ig 
The plaintif's title wages 
found by the Munsif. The District Judge 
recorded no finding on the question. We 
accept the Munsil’s finding, as the learned 
Counsel for the respondent is not able to show 
that it is incorrect. The plaintiff, besides 
asking for the possession of the land, prayed 
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that & building which the defendant had 
wrongfully erected thereon should be removed 
by the defendant and if he failed to do so, he 
should be caused to pay the plaintiff the 
cost of its removal. In other words, he 
asked for damages in the shape of the ex- 
penses of removing the building. The Dis- 
tricb Judge treated the suit as one fora 
mandatory injunction, and held that in the 
circumstances of the case, an injunction 
should .not be granted. He misunderstood 
the real character of the suit. In cases of 
mere trespass, the Court, no doubt, has his 
discretion to refuse a mandatory injunction; 
seo Deere v. Guest (1) and Moreland v. 
Richardson (2), but an owner of immove- 
able property is entitled to recover it from 
one who has evicted him from it together 
with damages for any injury committed by 
the trespasser. The injury in a case of 
wrongful construction of a building would 
be the cost of removing it. It is as a matter 
of indulgence to the defendant that he is per- 
mitted to remove it himself. The distinction 
between the two classes of cases is pointed out 
in Premji Jiwan Bhate v. Haji Cassum Juma 
Ahmed (3), -Kesho Prasad Singh v. Srinivas 
Prasad Singh (4) and the judgment of Abdur 
Rahim, J.,inSomasundaramChetty v. Bappualiasg 
Ramiah(5), confirmed in Letters Patent Appeal 
No. 1260f 1912. We set aside the judgment of 
the District Judge and restore that of the 
Munsif with costs in this and in the lower Ap- 
pellate Court. The time for the removal of 
the building by the defendant is extended till 
the lOth of July 1913. 


Decree reversed. 
(1) 1 My. & Or. 516; 6 L.J. Ch. 69; 40 Eng. Rep. 473. 
(2) 22 Beav. 596 at p. 604; 25 L. J. Oh. 8883; 2 Jur. 
(N. s.) 726; 4 W. R. 765; 62 Eng. Rep. 1238; 111 R. R. 
501. 


(8) 20 B. 298. 
(4) 10 Ind. Cas. 256; 38 O. 701; 13 O. L. J. 394. 
(5) 12 Ind. Cas, 635; 22 M. L. J. 62; 10 M. L, T. 473, 
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ALLAHABAD HIGH COURT. 
SECOND Civi, ÁpegAL No. 177 or 1913. 
July 1, 1913. 
Present:—Mr. Justice Lyle. 
PANARU SHUKUL—Derenpant— 
APPELLANT 
versus 
BALDEO SAHAI AND OTHERS— 


PrAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
90, 92—Sale without attachment—Irregularity—Hindu 
Law—Joint family—Son’s right to set aside sale held 
in execution of decree against his father. 

If property is sold in execution of a decree with- 
out attachment, ib is a mere irregularity. 

Sheodhyan w. Bholanath, 21 A. 811; A. W. N. 
(1899) 84, followed. 

Where the property is ancestral and it is the 
pious duty of the sons to pay the father’s debt, 
the sons must prove that the debt was contracted 
for immoral purposes before they can claim to set 
aside the sale of the property held in satisfaction 
of that debt. 

Pokhpal Singh v. Chiddu Singh, 15 Ind, Cas. 908; 
9 A. L. J. 653, followed. 


Second appeal írom the decision of the 
District Judge of Azamgarh, dated 23rd 
November 1912. : 

Mr. Safi uzaman, for the Appellant. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.— The plaintiffs in this case 
were members of a joint Hindu family. A 
simple money-decree was passed against 
their father and in execution of that decree, 
the property in suit was purchased by the 
defendants who were also decree-holders. 
The plaintiffs came into Court alleging that 
as the property was sold without having 
ever been attached, the sale was a nullity, 
and they claim possession of the whole of 
it or whatever share might be found due 
to them. The Court of first instance dis- 
missed the suit on the ground that sestion 
311 of the old Code of Civil Procedure 
bars the suit and that Hindu sons, in order 
to recover the property sold in satisfaction 
of adebt due by their father, are bound 
to show that such debt was contracted for 
immoral purposes. The lower Appellate 
Court held that no question of this kind 
arose; but the plaintiffs were entitled to 
bring a suit in accordance wilh the terms 
ef Order XXI, rule 90, of the present 
Code and that there was nothing in that 
rule or in rule 92 to bar the suit. It, 
therefore, gave the plaintiffs a decree for 
possession of 2/5ths of the property, 
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I think the lower Appellate Court has 
overlooked the fact that under Order XXI, 
rule 90, all that the plaintiffs could ask 
would be to have the sale set aside. If 
they succeed in this claim, the only result 
would be that the defendants would be 
entitled to put the property to sale again. 
In this case, however, the plaintiffs do not 
claim to have the sale set aside but claim 
possession of the property. In order to get 
this, they must establish their own title. 
It is not sufficient merely to establish the 
fact that the sale to the defendants is void 
or voidable. , 

I doubt whether the plaintiffs could in any 
case get a decree for possession on the 
plaint as framed by them. Itis admitted 
that the property in suit was sold without 
having ever been attached. But this bas 
been held to be a mere irregularity [Vide 
Sheodhyan v. Bholanath (1)]. The plaint- 
iffs do not come into Court alleging that 
their father had no right to dispose of the 
property or that they are not bound to 
pay his debt. They came on the sole 
ground that the sale is a nullity. Even if 
they succeed. in proving this, they would 
still be Hable to make out their title. As 
a matter of fact, all that they succeeded in 
proving was that the sale was voidable and 
all they were entitled to was to get the 
sale set aside and this relief they hare 
not even asked for. It seems to me, how- 
ever, that in any case, the suit must fail, 
lt has been laid down in Pokhpal Singh 
v. Ohhidu Singh (2) that where the pro- 
perty is ancestraland itis the pious duty 
of the sons to pay the father’s debt, the 
sons must prove that the debt was con- 
tracted for immoral purposes before they 
can claim to set aside the sale of the property 
held in satisfaction of that debt. In this 
case, there is no suggestion that the debt 
In 
there is evidence to show that it 
was contracted to pay the Government 
revenue. Numerous authorities have been 
cited by the learned Vakil for the re- 
spondents. What they show is that where 
the right, title and interests of a father, 
aho isa member of a joint Hindu family, 
is put to sale, his share only will be sold. 


‘1) 21 A. 311; A. W. N. (1899) 84. f 
(2) 16 Ind. Cas. 908, 9 A. L. J. 663. 


fact, 
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In this case, however, the whole property 
was put to sale and not merely the right, 
title and interests of the plaintiffs’ father. 
In my opinion, the decision of the lower 
Appellate Court was wrong. I, therefore, 
decree the appeal, set aside the decision 
of the lower Appellate Court and restore 
that of the Court of first instance with costs 
throughout. 


Appeal allowed, 


CALCUTTA HIGH COURT. 
Seconp Orvic Arrear No. 3310 or 1910. 
June 5, 1913, 

Preseni;— Justice Sir Ashutosh Mookerjee, 
Xr., and Mr. Justice Mullick. 
BUDYAR RAHMAN-—DzrgNDANT No. 1— 
$ ÅPPELLANT 

versus 


MATIAR RAHMAN AND OTHERS— 


: PrAINTIFE3— RESPONDENTS. 

Taluk, meaning of— Permanent tenure—Transferee 
of portion of talak—Payment of landlord's fee— Decree 
for rent against original tenure-holder only—Purchase 
in execution of such decree— Whether right of transferee 
affected. 

If there be nothing either in the surrounding cir. 
cumstances or in the instrument itself, which creates 
the interest, to show that a taluk was intended to be 
otherwise, the inference is that the tenancy called a 
taluk constitutes a permanent tenure. 

Krishno Chunder Goopto v. Sufdur AU, 22 W. R. 326 
and Asanoollah v. Kalee Mohwn Mookerjee, 18 W. R. 
469, followed. 

A sale in execution of a decree for arrears of rent 
obtained against one only of the entire body of 
tenants of a permanent tenure, cannot possibly affect 
the interest of persons who have not been joined as 
defendants. Nor does a sale in execution of a decree 
for arrears of rent obtained against the transferor 
only of such a tenure affect the rights of the trang, 
feree. 

Sham Chand Kundu v. Brojonath Pal Chowdhury, 
21 W, R. 94; 12 B. L. R. 484 and Kali Kumar Ghosh 
v. Bidhhu Bhushan Banerjee, 10 Ind. Cas, 382; 16 
C. L. J. 89, followed. 

Rammoyi Dassi v. Rupat Pramanick, 9 Ind. Cas, 801; 
18 0. L. J. 267 and Gagan Sheikh v, Abajan Khatun, 
10 Ind. Cas. 116, 14 O. L. J. 180, distinguished, 

Appeal from the decree of the Sub-Judge of 
Chittagong, dated July 231d, 1910, affirming 
that of the Munsif of Hathazari, dated 
November 5th, 1905. 

Babu Jyotish Chandra Sarkar, for the Ap- 
pellant. 

Babu Mohendra Nath Roy, for the Respond. 
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* 
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JUDGMENT.—This is an appeal by the 
first defendant in a suit in which the plaintiff 
seeks for a declaration that his title bas not 
been affected by a sale held in execution of an 
ex parte decree for arrears of rent on the 
10th November 1904 and also asks for con- 
firmation of possession. The property in dis- 
pute isa taluk originally held by one Fazlar 
Rahman under the first party defendants. On 
the 4th February 1892, and on the 9th March 
1892, Fazlar Rahman transferred to the plain- 
tiff a portion of his interest in the land. The 
deeda were registered and the landlord's fee 
was paid as prescribed by the Bengal Tenancy 
Act. The landlord subsequently brought 
a suit for rent against Fazlar Rahman 
alone, obtained an ex purte decree and in 
execution thereof put up the property to sale. 
The appellant became the purchaser at that 
sale. His contention is that he purchased the 
entire tenure inasmuch as the decree for rent 
has been obtained against the registered 
tenant. This argument did not find favour 
with the Subordinate Judge, and his decision 
consequently, challenged before us. 
Reliance is placed upon the case of Gagan 
Sheikh v. Abajan Khatun (1), to show that 
when a decree for rent has been obtained 
against the registered tenant, the purchaser 
acquires au indefeasible title as against 
an unregistered transferee by the tenancy. 
This proposition, however, has no applica- 
tion to the circumstances of the present case, 
because the subject-matter of this litigation 
isa permanent tenure. Bat it has been 
argued that the land is described asa taluh, 
and that there is no evidence to show that 
the taluk constitutes a permanent tenure. In 
our opinion, there is no substance in this 
contention. It was pointed out by this Court 
in Asanoollah v. Kalee Mohun Mookerjee (2) 
and Krishno Ohunder Goopto v. Sufdur Ali (8) 
that the word ‘taluk’ imports a permanent 
tenure. Mr. Justice Markby observed in the 
case last mentioned that if there be nothing 
either in the surrounding circumstances or in 
the instrument itself, which creates the in- 
terest, to show that it was intended to be 
otherwise, the inferenceis that the tenancy 
called a taluk constitutes a permanent tenure. 
In the case before us, as already stated, thera 
is no evidence to rebut the presumption. It 

(1) 10 Ind. Cas. 116; 14 C. L. J. 180. 


(2) 18 W. R. 469. 
(3) 22 W. R. 326. 
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was open to the appellant, when the case was 
remanded, to prove that the tenancy was not 
a permanent tenure, and this he might have 
established by proof, either that the tenancy 
was not heritable or that it was held for a 
limited term. He has adduced no evidence 
on either of these points. If, then, the tenure 
was permanent, what is the true position of 
the partiesP The landlord has obtained a 
decree for arrears of rent against one only of 
the entire body of tenants. A sale held in 
execution of such a decree cannot possibly 
affect the interest of persons who have not 
been joined as defendants. This is conclus 
sively established by a long series of judicial 
decisions amongst which may be mentioned 
Sham Ohand Kundu v. Brojonath Fal Ohew- 
dhuri (4) and Kali Kumar Ghosh v. Bidhu 
Bhushan Banerji (5). It has been contended, 
however, that a contrary view was taken in 
the case of Rammoyt Dasi v, Rupat Prama- 
nick (6). But that case is clearly distin- 
guishable. ‘There, in answer to a suit for 
arrears of rent, the defendauts pleaded that a 
part of the tenancy had been transferred to a 
person who had not been joined as a defend- 
ant. He further asserted that inasmuch as the 
tenure was transferable and a part of it had 
been validly transferred, he as well as the 
transferee should be held separately and indi- 
vidually responsible, only for proportionate 
shares of the rent. This contention was 
negatived, becanse under section 88 of the 
Bengal Tenancy Act, the landlord is not 
bound to recognise a sub-division of the tens 
ancy, though he may be bound to recognize 
the transferee of a portion of the tenure as a 
joint tenant. This plainly does not justify 
the conclusion that the landlord is at liberty 
to ignore the purchaser of a portion of the 
tenure, and prejudice his position by a decree 
made inasuitto which he has not been 
joined as a party [Ohamatkarini Dasi v. 
Triguna Nath (7)]. 

The result is that the decree of the Court 
below, whereby the title of the plaintiff is 
declared not to have been affected by the 
execution sale held on the 10th November 
1904 and his possession ia confirmed, is 
affirmed and this appeal dismissed with costs, 


Appeal dismissed. * 
(4) 21 W. R. 94; 12 B. L. R. 484. 
(b) 10 Ind. Cas. 382; 16 O. L. J. 89. 
(6) 9 Ind. Cas. 801; 13 C. L. J. 267. 
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ALLAHABAD HIGH COURT. 
Seconp Oivi APPrRAL No. 344 or 1913. 
July 17, 1913. 

Present;--Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P.O. Banerji, KT., 
KAILASHI KUNWAH —DEFENDANT— 
APPELLANT 
VETSUS 
BADRI PRASHAD--—PLAINTIFF— 


HESPONDENT, 

U. P. Land Revenue Act (TIT of 1901), ss. 110, 111 
112—Hindu widow in possession of property in lieu 
of maintenance not entitled to claim partition, 
though recorded co-sharer--Application to join im 
original application for partition made on date fixed in 
prociamation~—Limitation. 

A Hindu widow in possession of property in lieu 
of maintenance is not entitled to claim partition 
under Act IIL of 1901, although she is recorded asa 
co-sharer in respect of that property. 

An application to join in the original application 
for partition, made on the date fixed in the 
proclamation, is a fresh application for partition, 

Second appeal from the decision of the 
District Judge of Cawnpore, dated 5th Decem- 


ber 1912. 


Mr. Parmeshwor Dayal, for the Appellant. 

Mr. Iswarsaran for Mr. S. Mushran, for the 
Respondent. 

JUDGMENT,— An application for partition 
was made to the Revenue Court by Lalta 
Parshad and others. A proclamation was 
issued as required by section 110 of the Land 
Revenue Act, and on the date fixed in the pro- 
clamation, the appellant, Musammat Kailashi 
Kunwar, madé an application praying that a 
4.annas share, of which she was in possession 
and in respect of which her name was record- 
ed, should be formed into a separate mahal. 
This application was opposed by the re- 
spondent, Badri Parshad, who contended that 
Musammat Kailashi Kunwar was not a 
co-sharer entitled to partition but was merely 
in possession in lieu of maintenance. The 
Court of first instance (the Assistant Collector) 
determined the question of Kailashi Kunwar’s 
right to obtain partition and decided in her 
favour. On appeal from the decision, the 
learned District Judge found that Kailashi 
Kunwar's possession was not as a co-sharer, 
that is, as a Hindu widow who had succeeded 
to the separate estate of her husband, but 
that under a compromise she had been put 
in? possession in lieu of her maintenance by 
her husband's brother, and in view of this 
finding the learned Judge held that Kailashi 
Kunwar was not entitled to claim partition. 


-— 
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In our opinion, this view of the learned 

Judge is correct. Kailashi Kunwar, although 
recorded as a co-sharer, could not claim parti- 
tion unless it could be proved that she was 
in facta co-sharer, This is manifest, as the 
learned Judge points out, from the provisions 
of sections lll and 112 of the Act. As we 
have stated above the learned Judge has 
found that Kailashi Kunwar was in posses- 
sion not as a co-sharer but in lieu of her 
maintenance. This being so, she was not a 
co:sharer and was, therefore, entitled to claim 
partition. This was so held in Bhoop Singh v. 
Phool Kowar (1), and the same view was 
affirmed in Jhunna Kuar v. Ohain Sukh (2). 
. It is next contended that the respondent’s 
objection was time-barred. This contention 
is also incorrect. The application of Kailashi 
Kunwar was under clause (2) of section 110 
and as it was filed on the date fixed in the 
proclamation and not before the date fixed, 
it must be deemed to be afresh application 
for partition, and as apparently no fresh 
proclamation was issned, the respondent 
could come in with his objection and the 
Court was entitled to adjudicate upon it. On 
this point, we may refer to the case of Khasay 
v. Jugla (3). The appeal fails and is dis- 
missed with costs including fees on the 
higher scale. 


Appeal dismissed. 
ae (1867) N. W. P. H. C. R. 368; 2 Agra, Part IT, 


(2) 3 A. 400. 
(3) 28 A. 432; A. W. N. (1906) 79; 3 A. D, J. 309. 


MADRAS HIGH COURT. 

Srconp Crvin APPEAL No. 1457 or 1911. 
February 7, 1913. 
Present:—Justice Sir Ralph Benson, Kr., 
and Mr. Justice Sundara Aiyar. 

N. RAMA ROW.-—PLAINTIFF— APPELLANT 
versus 
Tag SECRETARY or STATE [ror INDIA 
IN COUNCIL, rRROUGH tas COLLECTOR 

or TINNEVELLY -—DkrkSNDANT— 


RESPONDENT. 
Land  Revenue—Nottam | Inam--Enjranchizement 
—Proprietorship of zemindar —Preswmption— Idability 
of zem indar for assessment. 
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Where a zemindaris not the proprietor of pre-settle- 
ment inam lands within his zemin, the mere fact that 
the land pertaining to a resumed inam is within the 
limits of his zemindari, cannot make him liable for 
assessment therefor. 

There is no presumption that a zemindar isin pose 
session of all land within his estate. 

Where & pre-settlement Nottam Inam was en- 
franchised but could not be localised, the zemindar 
cannot be liable for the assessment thereon. 


Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Snit 
No. 10 of 1910, presented against that 
of the Court of the District Mursif of Saitur, 
in Original Suit No. 23 of 19023. 

JUDGMENT.—The suit in this case was 
by a zemindar to recover the sum of Ra. 6.9.5 
which, he alleged, was wrongly levied from 
him by the defendant, the Secretary of State 
for Indiain Council, as assessment due on 
some land which was originally Nottam inam. 
The inam was resumed by Government, and 
an assessment was fixed on the land. The 
question in dispute between the parties is 
whether the Government was justified in 
making the plaintiff lable for the assess- 
ment, Itis admitted that the land which 
was Nottam inam cannot be localised now. 
All that the defendant is shle to assert is 
that it was within the limit of the plaintiff's 
Melmandai zemin. The nam was in exis- 
tence before the time of the Permanent 
Settlement of the zemin and was excluded 
from the Settlement as  lahkwraj. The 
right of resumption has vested in Govern- 
ment. The proprietor was not the owner of 
the.land after the settlement. It is difficult 
to see on what ground the plaintiff could be 
made liable for the assessment. We cannot 
agree with the learned District Judge’s view 
that itis sufficient that the land must be 
within the limits of the plaintiff's, zemindarz 
for the plaintiff is not the proprietor of 
pre-settlement zam lands within his zemin, 
See Sri Raja Bommadewara Venkata Naras 
semha Naidu Bahadur Zemindar Garu v. 
Govindarajulu Venkata Subbarayulu (1). 

There is no evidence that the plaintiff is 
in possession of the inam lands, and there 
is no presumption that a zemindar is in 
possession of all land within his estate, 
We must hold that the plaintiff's liability 
for the assessment has not been established. 
We reverse the decrees of the Courts below 
and givethe plaintiff a decree for Rs. 6.9.5 


(1) 6 M. L. J. 226. 


with interest at 6 per cent. from the date of 
payment and costs throughout. The amount 
should be paid within three months from this 


. date, 


Decree reversed. 





BOMBAY HIGH COURT. 
SECOND Oivyin APPEALS Nos, 532 AND 830 
or 1912, 

July 4, 1913. 

Present:— Sir Basil Scott, KT., Chief Justice, 
and Mr. Justice Beaman. 

In No. 582 og 1912, 
GIRDHARILAL PRAYAGDAT VAJPE 
— DEFENDANT— APPELLANT 
versus 
MANIKAMMA NARAYANSAMI— 
PLAINTIFF—HRESPONDENT 

In No. 830 or 1912 
GIRDHARILAL PRAYAGDAT— 
DEFENDANT— APPELLANT 
versus 


YESHODABAI DAMODARPANT 


PATHAK — PrAIiNTIFF— RESPONDENT, 

Fraudulent  transfer— Mortgage to shield property 
from ewecution creditor — Fraud. not carried into effect 
— Suit by mortgagee for recovery of mortgage-money— 
Plea by mortgagor that mortgage without consideration 

— Pleadings. 

A. mortgaged his property to B. in order to protect 
it from a creditor of his, C. The consideration of the 
deed of mortgage was received by A. in the registra- 
tion office but was re-paid to B. outside the office, 
The property was attached by C. B. made a claim on 
the basis of the mortgage-deed for the release of the 
property from attachment. 4. admitted the claim 
and the Court ordered that the property should be 
sold subject to the mortgage. The property was not,’ 
however, sold as A, paid off C. before the order for 
the sale was carried into effect, 

A, remained in possession of the property, Sub. 
sequently, B. sued A. for recovery of the amount due 
on the mortgage: 

Held, that as the fraud on C, was not actually effec. 
tuated, and as B. was invoking the aid of Court to 
enforce his executory contract, A. could plead that 
he had received no consideration and that the mort. 
gage was void. 

Sidlingappa v. Htrasa, 31 B. 405; 9 Bom. L. RB. 
542, distinguished. 

Ram Burun Singh v. Musammat Pran Peary, 18 M, 
I. A. 551; 15 W. R. 14 (P.C.), 20 Eng. Rep, 636, relied 
upon, 

Second appeal from the decision of the 
Assistant Judge at Dharwar, in Appeal No. 
71 of 1911, confirming that passed by the 
Joint Subordinate Judge at Dharwar, in 
Civil Suit No. 491 of 1909. 

Second appeal from the decision of the 


District, Judge of Dharwar, in Appeal No, 
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GIRDHARILAL PRAYAGDAT U, MANIKAMMA NARAYANNMAMT, 


72 of 1911, confirming that passed by the 
Joint Subordinate Judge at Dharwar, in 
Civil Suit No, 492 of 1909, 


Mr. S. V. Palekar, for the Defendant- 
Appellant. 

Mr. V. V. Bhadkamkar, for the Plaintiff, 
Manikamma. 

Mr. K. H. Keikar, for the Plaintiff, Yasho- 
dabai. j 


| JUDGMENT. 


Scorr, C. J.— These appeals are preferred 
in two suits filed by different plaintiffs 
in the Court of the Subordinate Judge at 
Dharwar on the 22nd of October 1909. 
In the first suit, the plaintiff sued to recover 
the amount due upon a mortgage dated 

t of March 1885, the mortgage having 
cuted by the defendant in favour 
plaintiffs hueband. In the second 
plaintiff sued to recover the amount 
ue on a mortgage of the 3lst of July 
:.7??"—he mortgage having been executed 
‚defendant in favour of the plaintiff's 

The defendant in. each case is in 

‘on of the mortgaged property, and 

ix ase the defence is the same, namely, 
„atthe mortgage-deed was passed in order 
io protect the property from the defendant's 
creditor, Rajesaheb. The defendant in his 
evidence stated that the considerations for 









the two deeds were: received in the Regis-. 


tration Office and re-paid to the mortgagees 
outside the office. The’ properties were 
attached by the creditor, Rajesaheb, and 
the mortgagees then made claims on the 
basis of the deeds for release of the property 
from attachment. The mortgager admitted 
the claims and the Court ordered that the 

. property should be sold subject to the 
mortgages above-mentioned. The properties 
were, however, not sold because the defend- 
ant paid off the creditor, Rajesaheb, before 
the orders for the sales were carried into 
effect. 


The learned Judges in the lower Courts 
have held that the case of the defendant 
is on all fours with that of the defendant 
in Sidlingappa v. Hirasa (1), and, therefore, 
he cannot be allowed to defeat the plaintiff's 
ĉlaim by pleading his own fraud. The 
most obvious distinction between the present 


(1) 81 B. 405; 9 Bom. L. R, 542. - 


-cases and that relied upon by the learned 
Judges is that the creditor, Rajesaheb, has 
not been defrauded as observed in Mayne’s 
Hindu Law, paragraph 446: “If he (the 
transferor) has not defrauded any one, there 
can be no reason why the Court should 
punish his intention by giving his estate 
away to B. whose roguery is even more 
complicated than his own." There is another 
distinction also between the present case 
and Sidlingappa’s case (1) and that is, that 
the plaintiff in each of these cases is seeking 
to enforce his contract for payment of 
money under his mortgage-deed, and that 
point of distinction was referred to by Sir 
Lawrence Jenkins in Szdlingappa’s case (1), 
where he said: “The defendant is not 
resisting the enforcement of a contract, but 
is invoking the aid of the Court to enable 
him to escape on the strength of his own 
fraud from. the consequences of sale-deeda 
which ostensibly create a valid title in 
the plaintiff.” It is to be observed that 
the authorities relied upon in that case 
were authorities which were not concerned 
with the relations of mortgagor and morte 
gagee. Where those relations exist, the con- 
siderations stated in the judgment of the 
Privy Council in Ram Surun Singh v. 
Musammat Pran Peary (2), must apply, 
subject to the dominant principle that where 


the fraud. has actually been carried into 


effect, the estate must lie where it falls, 
We, therefore, set aside the decrees of the 
lower Courts and remand the cases for 
decision on the merits. 

Costs costs in the cause. 


Braman, J.——Às I was a party to the 
judgment in Sidlingappa v. Hirasa (1), I 
may be allowed. to add that. while still 
fully . adhering to the principle of that 
judgment, I do not think that within the 
proper limits of its application .it need 
be brought in question here. I agree with 
my Lord, the Chief Justice, that. this case 
can be distinguished. Here the claim appears 
to lie in contract and in contract. still 
executory; so that it is difficult to see 
how, if the contract be in reality illegal, 
it could be enforced at all in the plaintiff’s 
favour, or why, if not illegal, the defendant 
should not be allowed in ordinary course 

(2) 18 M. I. A. 651; 15 W.R. 14 (P.O); 20 Eng, 
Rep. 656. E 
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to show that he received no consideration. 
But I think that a still broader ground 
of distinction is that in this case, as” found 
by the Courts below, no fraud was actually 
effectuated, and that is really the basis 
of the decision, as [ understood it at the 
time, given by Jenkins, C. J., in Sidlingappa's 
case (1). Upon all the other points of dis- 
tinction set forth in my Lord the Chief 
Justice’s judgment just delivered, I entirely 
agree. ` 
Decree set aside. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
MISCELLANEOUS AppeaL No, 14 or 1913, 
May 7, 1913. 

Present: —Mr. Piggott, J. C. 
Mauki MUHAMMAD SHARAPAT 
ULLAH-—PLAINTIFF— APPELLANT 
versus 


HIRA LAL—Derenpant—Responpent. 
| Suits Valuation Act (VII of 1887), s. 1), application 
of— Wrong valuation put upon plaint— Court competent 
to,iry suit as valued by plaintiff —Swit beyond juris- 
diction according to correct valuation—Trial of suit 
after ewtension of Court's pecuniary jurisdiction. 

The provisions of section 11 of the Suits Valua- 
tion Act apply even if the plaintiff designedly 
exaggerates or under-states the value of his claim 
for the purposes of choosing his own forum. 

Hamid-un-nissa Bibi v. Gopal Chandra Malkar, 24 
C. 661; 1 C. W. N. 556, referred to. 

In a case the defendant pleaded that the plaintiff 
had under-valued his claim and that the suit was 
really beyond the COourt’s jurisdiction. It was 
found that the actual valuation was beyond the 
jurisdiction. Subsequently, the Court's jurisdiction 
was raised and thusit became competent to try the 
guit even according to the actual valuation. The 
Court tried and decided the suit. It was contended 
that the trial was bad for want of jurisdiction; 

Held, that in the absence of anything io show that 
the disposal of the suit on its merits was prejndioially 
affeoted, the trial was good in view of the pro- 
visions of seotion ll of the Suits Valuation Aot. 


Appeal against an order of the Second 
Additional District Judge, Lucknow, dated 
8th March 1913. 

i Mr. Manmohan Nath Ohak, for the Appel- 
ant. 

Pandit Gokaran Nath Misra, for the Re- 
Bpondent. 

JUDGMENT.—This was a sait which was 
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originally filed before the Court of Small 
Causes in Lucknow, as a claim for a sum 
of Rs. 420 on account of rent of certain shops 
and land. After various proceedings, which 
need not be discussed in detail, the plaint, hav- 
ing in the meaotime been returned to the 
plaintiff, was filed in the Court of the Mungf 
of Scuth Lucknow as a claim for a declaration 
that the plaintiff is the owner of the buildings 
standing upon certain plots of land together 
with a claim for Rs. 420 on account of 
arrears of rent. One of the pleas raised 
at the very outset by the defendants was 
that the claim was beyond the pecuniary 
jurisdiction of the Munsif’s Court. The 
plaintiff had valaed his declaratory relief 
for purposes of jurisdiction at Rs, 400 
and the entire plaint at Rs. 890. 4 
was an inquiry as to the actua 
of the buildings in question and the 
been a finding, which I must accepg 
this value exceeded Rs. 900 so tha 
this be taken as the correct valuation for 
purposes of jurisdiction of this part of the 
plaintiff’s claim, tbe total valuation would 
come to Rs. 1,341.1.6, a sum beyond the 
jurisdiction of a Munsif exercising powers 
up to the limit of Hs. 1,000 only. This 
was in fact the limit of the jurisdiction 
of the Munsif of South Lucknow at the 
time when the suit was instituted, but 
his jurisdiction was raised up to a limit 
of Rs. 2,000 by -a notification which appeared 
in the United “Provinces Gazette of June 
the &th, 1912. The trial of the suit pro- 
ceeded in the Court of the Munsif and C 
all the substantial issues in the case were | 
decided by him after his jurisdiction had 
been thus raised. He has decreed the 
plaintiff's claim in full. When the case 
came before the Additional Judge of Luck- 
now, one of the points taken by the defendant 
in appeal was that the trial in the Court 
below was bad for want of jurisdiction. 
This plea was accepted by the learned 
Additional Judge and he has ordered the 
plaint to be returned for presentation to 
ihe proper Court, though he fully realized 
ibat the only effect of his order would 
now be that the plaintiff would have to 
file his suit once more in the very same 
Court which has already decided it. The 
learned Additional Judge is of opinion that 
this unfortunate result is clearly inevitable 
because a trial before a Court, which had 
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no jurisdiction to entertain the plaint at 
the time when it was presented, cannot 
possibly be treated as a good trial in 
law. This decision overlooks altogether 
the provisions of section 11 of the Suits 
Valuation Act (VII of 1887). Thereisa 
clear distinction between the trial of a 
suit by a Court which, on the plaint as 
presented, had no jurisdiction to entertain 
the same, and the case of the trial of a 
suit by a Court which had jurisdiction on 
the valuation given in the plaint but whose 
jurisdiction is supposed to have been ousted 
by the subsequent discovery of some error 
(intentional or otherwise) in the plaintiff's 
valuation. The provisions of section 1l of 
the Suits Valuation Act apply to the latter 
of these cases, and there is clear authority 
for the proposition that those provisions 
will apply even when the Court is of 
opinion that the plaintiff has designedly 
exaggerated or under-stated the value of 
his claim for the purpose of choosing his 
own forum. I am content to refer on this 
point to the case of Hamidunnissa Bibi v. 
Gopal Chandra Malkar (1). In the present 
case, it does not appear that the plaintiff 
was guilty of anything more than an error 
in estimating the value of the buildings in 
suit or that he had any purpose to serve 
in trying to get the suit determined by 
the Court of the Mansif rather than by 
the Court of the Subordinate Judge of 
Lucknow. Iv any event the learned Addi- 
tional Judge has not expressed any opinion 


that the disposal of the suit on its merits. 


has been prejudicially affected by its having 
been instituted in the Court of the Munsif 
of South Lucknow. There is indeed no 
room for any such contention; before he 
came to deal with the suit on its merits, 
the jurisdiction of the learned Munusif had 
been extended so that he was competent 
to deal with the suit even upon the higher 
valuation for which the defendant contended. 
The Court cannot, therefore, be asked to 
presume that the defendant has suffered 
by reason of the decision of the suit on 
its merits by a Court not ordinarily regarded 
‘as competent to deal with a suit of anch 
high value. 

The case seems to me so clear on this 
point alone that I do not think it necessary 


(1) 24 0, 661; 10. W. N. 656. 
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to enter into a discussion of the further 
question argued before me whether the 
Courts below were not bound in law to 
accept the valuation which the plaintiff 
himself put upon the declaratory relief 
sought by him. No doubt, the plaintiff 
contrived to prejudice his own case and 
to confuse the issue by stating that the 
value of the buildings, in respect of which 
he sought a declaration, was Rs. 400, instead 
of stating, as he ought to have done, that 
he valued the relief which would be afforded 
to him by a declaration in respect of the 
said buildings at Rs. 400. I may say 
that I incline to the opinion that the plaint- 
iff’s valuation ought to have been accepted 
and that the suit was all along within 
the jurisdiction of the Munsif of South 
Lucknow, apart altogether from the pro- 
visions of section 11 of the Suits Valuation 
Act. I base my decision, however, upon 
those provisions. The learned Additional 
Judge should have observed and acted upon 
them and proceeded to dispose of the appeal 
before him on its merits without reference 
to the question of jurisdiction. I accord- 
ingly set aside the order of the lower 
Appellate Court aud remand the case to 
that Court with directions that it be re- 
admitted on to the file of pending appeals 
and disposed of on the merits. I am so 
dissatisfied with the mauner in which this 
question of jurisdiction has been raised 
and pressed on behalf of the defendant 
that I order that the costs of this appeal 
be, in any event, borne by the defendant- 
respondent. 
Appeal allowed; Case remanded. 


ALLAHABAD HIGH COURT. 
First Civi, APPEAL, No. 145 or 1913. 
July 1, 1918. 
Present;—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Tudball. 
ABID ULLAH AND ANOTHER—DEPENDANTS— 
APPELLANTS 
VETSUS 
AHMED HUSAIN AND anoTHer-——PLaINtis¥s 


RESPONDENTS. 
Pre-emption—Oustom—Wajib-ul-arz — Construction 
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Where a Wajib-ul-arz provides for pre-emption 
only in case a co-sharer sells his share in the zemin- 
dart, the provision is insufficient to prove a custom 
of pre-emption in respect of muafi lands. 


First appeal from an order of the Addi- 
tional District Judge of Moradabad, dated 
21st January 1913. 

The Hon'ble Mr. Mott Lal Nehru, for the 
Appellants. 

. Mr. Mohan Lai Sandal, for the Respondents. 

JUDGMENT.—Thisa appeal arises out of 
a suit for pre-emption. The Court of first 
instance dismissed the plaintiff's claim. The 
lower Appellate Court reversed that decree 
and remanded the case under Order XLI, 
rule 23. A preliminary objection has been 
taken to the hearing of this appeal on 
the ground that the appeal from the de- 
cision of the Court below should have been 
filed as a firat appeal from order and not as 
a Second appeal. The appellant meets this 
objection by asking tobe allowed to amend 
the description of his appeal. The Court- 
fee which he has paid is more than sufficient. 
We think that under the circumstances the 
appellant ought to be allowed to amend. 

Now as tothe merits. It appears that 
the property sought to be pre-empted consists 
of a muafi plot. The only evidence of the 
existence of a custom adduced by the plaintiff 
was the WVajib-ul-arz. Itis clear that the 
reference to custom in this document is a 
reference to the rights of the co-sharers in the 
zemindari. There is admittedly no other 
evidence. In our opinion, the plaintiffs 
altogether failed to establish by evidence the 
existence of a custom of pre-emption which 
gives a right in the case of sales of muaf 
plots.. In short, there was no evidence as to 
such plots. We accordingly allow the 
appeal, set aside the order .of the Court 
below and restore the decree of the Court 
of first instance with costs in all Goarts. In 
ascertaining the costs, the office will not allow 
any extra costa by reason of the fact that the 
appeal was filed as a second appeal instead 
of as a first appeal from order. 

! Appeal allowed, 


BOMBAY HIGH. COURT. 
Seconp Civit APPEAL No. 850 or 1912.* 
June 23, 1913. 
Present; —Mr. Justice Batchelor and 
Mr. Justice Shah. : 
BHOJE MAHADEV PARAB--PLAISNTIFF 
'  — ÀPPELLANT 
versus 


GANGABAI VITHAL NAIK — 


DsrENDANTS—HESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 62 —Lis 
pendens— Maintenance decree with charge on property 
— Sale after decree but before execution proceedings— 
Active prosecution of contentious suit. 

A Hindu widow obtained in 1902 a decree for 
maintenance against the other members of her family 
with a charge in her favour upon the family property, 
In 1906, A. purchased some of the family property 
by private purchase from some of the judgment. 
debtors. In 1907, the widow applied for execution 
of her deoree for maintenance. The property pure 
chased by A. was attached and sold, and was 
purchased by B. 

A. sued B. for a declaration that the sale to A. was 
binding on B.: 

Held, (1) that the doctrine of lis pendens was in- 
applicable to the purchase by A. as ib was not made 
during the active prosecution of a contentious suit or 
proceeding, no application for execution having 
been made for five years after the decree; ; 

(2) that the decree awarding maintenance and 
laying & charge for ib upon particular property was 
a final decree and, as such, it ended litis contestatio; 

(3) that A.’s purchase was subject to the charge in 
favour of the widow irrespective of the question 
whether A. had or had nob notice of it; 

(4) that A. was entitled to recover the property 
from B. on payment of the sum for which the pro- 
perty was put to sale. |. 

Second appeal from the decision of the 
first Class Subordinate Judge, at Ratnagiri, 
in Appeal No, 457 of 1911, reversing that 
passed by the Additioual Subordinate Judge 
at Malvap, in Civil Sait No. 100 of 1910. 

Mr. P. B. Shingne, for the Appellant. 


Mr. A. Q. Desai, for Respondents Nos. 


land 2. 


JUDGMENT. 

BaTOHELOR, J.— This appeal, which is pre- 
ferred by the plaintiff in the original suit, 
arises in the following circumstances:— 

In 1902, the Ist defendant, Gangabai kom 
Vithal, obtained a decree for her mainten- 
ance against Ramchandra, Vinayak and 
others. The plaintiff is a purchaser, from 
some of these judgment-debtors, of two 
of the plots mentioned in the mainten- 
ance suit, but in this appeal we are con- 
cerned only with one of these two plots, 
namely, Survey No. 108 Falni Nos. 1, 2 and .4 
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and plot Nos. 1, 2 and 3. This purchase was 
made by the plaintiff in 1906. Prior to then, 
no attachment or other proceeding had been 
taken out by the first defendant under her 
decree of 1902. In 1907, however, she 
applied for execution of her decree for main- 
tenance. In 1910 this particular plot along 
with others was attached and sold, and was 
purchased by the third defendant. 


The suit was brought by the plaintiff for 
a declaration that the sale to him in 1906 
was binding on the Ist and other defendants 
and in order that the Court should set aside 
‘the auction-sale of 1910. 

In the trial Court the plaintiff succeeded. 
He was, however, defeated in the lower 
Appellate Court, the learned Judge being of 
opinion that the doctrine of lis pendens was 
fatal to his suit. 


The first point that we have to decide is, 
whether this view of the learned Judge of 
the Court below was right. It appears to 
me that, in the circumstances of this 
case, the doctrine of lis pendens cannot be ap- 
plied. The decrea which was obtained by 
the first defendant is Exhibit 65 and the 
purport of if was to place a charge in her 
favour uponthe family property. It was 
declared that her charge was for arrears 
amounting to Rs. 61 and for future mainten- 
ance. 

As I have noted, the decree was obtained 
in 1902. Plaintiff’s purchase was in 1906, 
and between these dates no execution or other 
proceeding in the litigation was at any time 
pending. It was not tilla year after the 
plaintiff's purchase that the decree-holder 
applied for execution of ber decree. 

The learned Judge below realized these 
facts which he has correctly stated. He 
says, however, that proceedings in execution 
must be regarded asa continuation of the 
suit, and the purchase during their pendency is 
consequently void, and he refers to the cases of 
Shiviiram v. Waman Narayan(1) and Makanji 
v. Babaji (2). It seems to me, however, 
that if these cases be accurately apprehended, 
they will be seen to be hostile rather than 
favourable to tha view which the learned 
Judge took. 


In the first place, however, I must note 


(1) 22 B. 939. 
(2) 6 Bom. L. R. 303; 23 B. 361. 


that the phrase used by the learned Judge 
as to this being & purchase “during the 
pendency of the execution proceedings” is 
incorrect. The purchase, as the Judge 
himself observes in another part, was made 
prior to the institution of execution proceeds 
ings. 

The doctrine of ke pendens is for us 
embodied in section 52 of the Transfer of 
Property Act which, so faras concerns the 
present appeal, limits the applicability of the 
doctrine to purchases made “during the 
active prosecution in any Court of a conten- 
tious suitor proceeding.” If these words 
are not to be strained, butare to carry only 
their natural and ordinary meaning, ib seems 
to me clear they cannot cover such a case as 
this. The decree had been passed four years 
earlier. The execution proceedings were 
not yet taken, and, I think, if is nob 
possible with any propriety of language to 
say in these circumstances that this purchase 
by the plaintiff was made during the active 
prosecution of a contentious suit or proceed- 
ing. 

-Mr. A. G. Desai for the respondents 
endeavoured to assimilate the facts here 
with those with which Sir Arthur Strachey, 
O. J., was dealing in Ohunnt Lal v. Abdul AE 
Khan (3). There, however, the Chief Justice 
was speaking expressly of mortgage decrees 
only, and while it is clear that in mortgage 
suits, the zs is not terminated by the decree 
nist, but only by the final decree, I do not 
think that any such distinction can properly be 
made in regard to the decree which we have 
before us. In my opinion, this decree 


awarding maintenance and laying a charge 


for it upon a particular property was a final 
decrees and, as such, it ended the istis con- 
testatio. If that is so, then I think under 
the rulings-by which we are bound, the 
plaintiff is entitled to succeed, and I rely 
in particular upon the same cases which the 
learved Judge below cited in support of his 
decision. Sir Charles Farran’s judgment in 
Shivjiram v. Waman Narayan (1) is, T think, 
of special importance. The facts there were 
that the impugned sale was made to the de- 
fendants whilé the plaintiff's execution pro- 
ceedings were actually pending. It was 
held that the sale was, therefore, to be con- 
sidered as made pendentia lite. Even this 


(3) 23 A. 331 at p. 834, 
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conclusion was not arrived at without some 
little difficulty; for the Chief Justice begins 
by saying that “the general rule of law is 
that the lis pendens, except in administration 
suits and suits for an account in which the dec- 
ree is the inception of subsequent proceedings, 
ends with the decree. This,” as his Lordship 
says, was laid down by Lord Hardwicke in 
Worsely v. Harl of Scarborough (4) and was 
recognized by Sir Charles Sargent, ©. J., in 
the above cited case of Venkatesh Govind v. 
Maruti (5). In Kinsman vw. Kinsman (6) 
Lord LTiyndhurst says: “After the decree, 
and before execution’, which is precisely the 
case before us now in this present appeal, 
‘it was not pretended that lis pendeng could 
any longer exist“, The question, however, 
that Sir Charles Farran and Mr. Justice 
Oandy had to consider was whether execu- 
tion proceedings, which had been instituted, 
oan be said to revive or give continuance to the 
lis which otherwise had terminated. In view 
of the numerous Caloutta decisions which had 
been approved in principle by the Judicial 
Committee, though they were hardly consistent 
with the observations of Sir Oharles Sargent 
in Venkatesh Govind v. Marutt (5), the 
learned Judges came to the conclusion that 


execution proceedings subsequently filed did | 


operate to revive the lis pendens. That, 
however, as I have said, wasa case where 
the purchase was made during the actual 
pendency of the execution proceedings 
and Makanji v. Babaji (2) was another 
case of precisely the same character. There 
is no case which has gone the length 
to which respondents are forced to ask us to 
go here. The case which nearest approaches 
the needs of the respondents is that of 
Rachappa Nilkanthappa v. Mangesh Mahadajz 
(7). That, however, as I regard it and as 
I understand the jadgment of Mr. Justice 
Ranade, was a case decided rather upon its 
own peculiar facts than upon any hard and 
fast point of principle. The peouliar facts 
were that although the sale had been rapidly 
interposed between the decree and the execu- 
tion proceedings, yet no appreciable delay 
had occurred on the part of the decree-holder, 


(4) (1746) 3 Atk. 392; 26 Eng. Rep. 1028. 

(5) 12 B. 217. 

(6) (1880) 1 R. & M. 617; Tami, 399; 9 L, J. fo. s) 
Ch. 276; 39 Eng. Rop. 286, g 

(7) (1898) P, J. 386. 


and while the sale took place only a few days 
before the execution, the darkhast had been 
given only a few days after the decree had 
been passed. The view of the Court, there- 
fore, appeared to be that though the purchaser 
had been abnormally active, his opponent 
had been as active as the law required. 
Moreover, it is to be observed that in that 
case the Court was dealing with a mortgage- 
decree and that in such a suit the lis would 
not terminate until there had been a final 
decree, 

As to Dose Thimmanna Bhutte v. Krishna 
Tantri (8), to which reference was also made, 
it appears that there was no question but 
that the alienation was effected during the 
pendency of the actual suit. On the whole, 
therefore, no case, as I have said, goes so far 
as to support the judgment now under appeal, 
and from the language used by Sir Charles 
Farran, [ am led to suppose that the cases 
have already been taken as far as he would 
have approved. 

For these reasons and because of the words 
of section 52 of the Transfer of Property 
Act, I am of opinion that the doctrine of 
lis pendens cannot be made to apply to such 
facts as those in this case. I ground my 
decision on the opinion that this purchase 
was not made during the active prosecution 
of any contentious suit or proceeding. 

Mr. Desai next contends that his client, 
respondent No. 2, is a Court-purchaser ana, 
consequently, his title relates back to the date 
of the mortgage and is unaffected by any 
incumbrances. He refers to the authorities 
of Sakharam v. Sadashiv (9), Kasan Das 
Lal Das v. Pranjivan <Asham (10) and 
Mohan Manor v. Togu Uka (11). These 
decisions appear to me to establish 
the propositions for which Mr. Desai son- 
tends. i am also of opinion, under the 
authority of Kuleda Prosad Ohatterjee v. 
Jageshar Koer (19), that the plaintiff’s pur- 
chase was subject to the charge in favour 
of the first defendant irrespective of the 
question whether the plaintiff had or had 
not notice of that charge. 

On these grounds, I hold that the decree 


(8) 20 M. 608; 16 M. L. J. 413. 
(9) (1878) P. J, 147. 

(10) 7 B. H. C. R. A. O. J. 146. 
(11) 10 B, 224, 

(12) 27 C. 194. 
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under appeal ought to be set aside and in 
its place there should be made a deoree 
allowing the plaintiff to recover this proparty 
in suit from the third defendant on con. 
dition that the plaintiff pays to the third 
defendant the sum for which the property 
was put to sale. If there is any question 
as to this amount, or if, as we understand, 
this property in suib was sold together with 
another property as one single parcel, then 
the proportionate sum to be ascribed to 
this plot in suit must be ascertained by the 
lower Court in execution. 

The appeal being thus allowed, the appol- 
lant must have his costs throughout. 


Saas, J.—I concur. With reference to 
the question of lis pendens, I desire to add 
that having regard to the facts in this case, 
which have been stated by my learned 
colleague in his judgment, I am of opinion 
that there was no active prosecution of any 
contentious suit or proceeding from 1902 to 
1907 G.e., from the date of the decree to 
the date of the execution proceedings), 
within the meaning of section 52 of the 
Transfer of Property Act. I think that the 
decree for maintenance, when it was passed, 
really put an end to the litigation. The 
ease of Venkatesh Govind v. Maruti (5) is 
clearly an authority for the view that the 
litigation was terminated by the decree, 
which only remained to be executed if 
necessary against the properties mentioned 
in the deerse. Though it wasnot a case 
under the Transfer of Property Act, [ 
think the ratio decidend? of that case applies 
to the present case. Thedecree creating a 
charge on property in the present case is 
substantially similar to the decree in Ven- 
katesh’s case(5), in which the decretal amount 
was ordered to be paid “onthe Hability of 
the land in the plaint mentioned”. The observ- 
ations of Sir Charles Farran, C. J., in Shivji- 
ram v. Wamen Narayan (1), as I read them, 
do not in any way conflict with the reasoning 
upon which the conclusion in Venkatesh’s 
case (5) is based. Tha point which arose 
for decision in Shivjiram’s case (1) really 
did not arise in the case of Venkatesh Govind 
v. Maruti (5), a8 in the latter case no execu- 
tion proceedings were taken. As re- 
gards the general statement about the 
doctrine of lis pendens, the observations in 
both the cases are in harmony, and,in my 


opinion, support the appellant’s contention. 

As regards the case of Rachappa Nilkanth- 
appz v. Mangesh Mahadajt (7), which is 
relied upon on behalf of the respondents, 
having regard to the facts in that case as 
stated in the judgments, it is clear that 
there was no appreciable lapse of time after 
the decree and before the institution of 
execution proceedings, and the case clearly 
turns upon the special facts of that case. 
Mr. Justice Parsons observed that the 
decree itself operated as an attachment of 
the property and nothing remained but to 
ask the Court to sell it. Mr. Justice Ranade 
said as follows:— It is clear that if ks 
pendens was revived by reason of this prompt 
execation, the appellant’s deed of purchase 
must be considered as though it had been 
passed after the suit was instituted and 
before it was decided". I am unable to 
treat this decision as an authority for the 
broad proposition, which the respondent has 
contended for in this case, that whatever 
may be the interval between the date of the 
decree and the institution of the execution 
proceedings, the moment the execution pro- 
ceedings are taken, the lis must be deemed to 
be pending during that interval, and all dis- 
positions made during the interval must be 
subjected to the doctrine of lis rendens. 

As regards the second point, I think that 
the plaintiff must be held to have purchased 
the property subject to the charge created 
by the decree in favour of defendant No. 1: 
see Kulod1 Prosad Chatterjee v. Jageshar Koer 
(19). The defendant No. 3 has become 
entitled to that charge as an auction-par- 
chaser, and before the plaintiff could recover 
possession of the property, he is bound to 
satisfy the charge thereon. 

Anpeal allowed, 
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MADRAS HIGH COURT. 
Seoconp Civi, Arrear No. 1589 or 1911, 
July 18, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 

SREE MIRJA SRI POOSHAPATI VIZIA- 
RAMA GAJAPATIRAY MAHARAJA 
iMANYA SULTAN BAHADUR GARU, 
MAHARAJA or VIZIANAGARAM — 
PLAINTIFF— APPELLANT 
versus 
TIRUMALRAYA BUNCHI VENKAYYA 


AND OTHERS— DEFENDANTI— RESPONDENTS, 

Madras Rent Recovery Act (VIII of 1865)—Suit for 
rent—No exchange of pattah and muchilika. 

A suit for rent brought before the new Estates 
Land Act came into force is nob maintainable with- 
out the exchange of patiahs and muchilikas or without 
dispensation of the exchange by mutual consent, 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Vizagapatam, in Appeal Suit No. 423 of 
1909, preferred against that of the 
Courtof the District Munsif of Viziana- 
garam in Original Suit No. 872 of 1907. 

Mr. K. Raja Iyer, for the Appellant. 

Mr. P. Narayana Murthi, for the Re- 
spondenta. 

JUDGMENT.—On the sbort ground that 
the plaintiff's (appellant’s) suit for rent 
was brought before the new Hstates Land 
Act eame into force and without the exchange 
of pattahs and muchilikas or dispensation 
by mutual agreement of such exchange, we 
dismiss this second appeal with costs 
following the case of Reddamapud: Laksh- 
mt Narasimha Row v. Yepalli Sztaramaswam: 
(1), decided by a Bench to which one of us 
was a party. 

Appeal dismissed. 

(1) 19 Ind. Cas, 440; 24 M. L. J. 288; (1918) M. W. 
N, 282. 





CALCUTTA HIGH COURT. 
Ssconp Civin, APPEAL No. 653 or 1911. 
June 5, 1913. 

Present; —Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Mullick. 
ASGAR ALI—Derenpant No. 2— 
APPELLANT 
versus 
GOURI MOHAN ROY CHOWDHURY— 


AND OTHERS-—PLAINTIFFS-— RESPONDENTS, 
Iendlord and  tenant—Ejectmeni— Trawsferee of 


INDIAN CASES. 
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ASGAR ALI v. GOURI MOHAN ROY. 


portion of holding—Subsistence of tenancy-—-Collusive 
surrender of helding after transfer of portion of holding 
by tenant. 

As long as a tenancy subsists, the landlord is not 
entitled to eject the transferee of a portion of a hold- 
Ing. 

A tenant transferred a portion of his holding un- 
lawfully and then in collusion with the landlord sur- 
rendered his holding in favour of the landlord who 
brought a suit for khas possession of the holding by 
ejecting the transferee: 

Held, that as the surrender was collusive, the ten- 
ancy did not terminate, and the landlord was not 
entitled to eject the transferee. 


Appeal from the decree of the Sub-Judge 
of Tipperah, dated December 5th, 1910, 
modifying that of the Munsif of Nabinagar, 
dated December 18th, 1909. 


Babus Gobinda Ohandra Dey Roy, for the 
Appellant. 

Babus Harendra Narain Mitra and Upendra 
Kumar Roy, for the Respondents. 

JUDGMENT.—This is an appeal by the 
second defendant in an action in ejectmert. 
The subject-matter of the litigation consists 
of nine parcels of land which, the plaintiff 
alleges, are comprised ina tenancy held by 
the thirteenth defendant under him. The case 
for the plaintiff is that in 1903 the tenant 
unlawfully transferred a portion of the 
holding to the contesting defendants, that 
thereafter, on the 27th May 1908, the tenant 
surrendered the holding in his favour and 
that, consequently, he is entitled to recover 
possession thereof. The Oourt of first in- 
stance found, with regard to two of the plots, 
namely, the first and the third, that they 
were not included in the tenancy of the 
thirteenth defendant. As regards the sur- 
render, the Court found that it was fictitious, 
as notwithstanding the execution of the deed 
of release, the tenant had continued in 
occupation of the remainder of the land. In 
this view, the Court of first instance dismiss- 
ed the suit. Upon appeal, that decree has 
been reversed by the Subordinate Judge. On 
the question of the genuineness of the sur- 
render, the finding of the Subordinate Judge 
is ambiguous. He states that even if the 
deed be collusive and intended to cheat the 
transferee, the latter has his remedy against 
the transferor. In the opinion of the Sub- 
ordinate Judge, the plaintiff is entitled to 
re-enter even though there has been no real 
surrender in his favour. The second defend- 
ant has now appealed to this Court, and on 
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his bebalf the decree of the Subordinate 
Judge has been aasailed on two grounds, name- 
ly, first, that the plaintiff cannot succeed inas- 
much as there is no real surrender in his 
favour: aud, sesondly, that the plaintiff is not 
entitled to re-enter because even if the sur- 
render represents a real trausaction, it does 
not affect the interest or prejudice the posi- 
tion of the transferee. 

- In so far as the first point is concerned, itis 
plain that the Subordinate Judge has not 
reversed the clear findings of the Court of first 
instance, That Court found that notwith- 
standing the execution of the deed of sur- 
render on the 27th May 1908, the tenant 
has continued in occupation of the homestead 
and a portion of the remaining land of the 
tenancy. That finding is not displaced by 
the Subordinate Judge. On the other hand, the 
Subordinate Judge holds that the tenant, 
notwithstanding the execution of the deed of 
release, has continued in occupation with the 
permission of the landlord. In our opinion, 
there is no room for doubt that the alleged 
surrender was collusive. It has been argued, 
however, that even if the surrender was 
collusive, the plaintiff is entitled to re-enter, 
We are of opinion that there is no foundation 
for this contention. If the surrender was 
collusive, the tenancy of the thirteenth 
defendant has not yet terminated, and, 80 
long as that tenancy subsists, the plaintiff 
is not entitled to eject the transferee. It 
has been ruled ina series of cases of this 
Court, amongst which may be mentioned 
those of Chandra Mohun Mookhopadhaya v. 
Bissesswar Ohatterji (1); Durga Prosad Sen v. 
Daula Gazee (2) and Kabil Sardar v. Ohunder 
Nath Nag Ohowdhury (8), that aslong as the 
tenancy subsists, the landlord is not entitled 
to eject the transferee of a portion of the 
holding, The first ground must, consequently, 
succeed. 

In so far as the second ground is concerned, 
reliance has been placed by the respondent 
upon the case of Tamiz-ud-din Khan v. Khoda 
Newaz khan (4), to show that a purchaser of 
a portion of a holding is not protected under 
sub-section (6) of section 86 of the Bengal 
Tenancy Act. Inthe view we take of the 


(1);1 0. W. N. 158, 

(2)31 C. W. N. 160, 

(3) 20 C. 590. 

(4) 5) Ind, Cas. 116; 14 CAW. N. 229; 11 C. L. J, 
16. 
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rights of the parties with reference to the 
first question raised before us, it is not neces- 
sary to decide whether the case of Tamdz-ud- 
din Khan v. Khoda Newaz Khan (4), furnishes 
a correct exposition of the law. We may 
point out, however, with regard to that 
decision that there are at least four points 
which require consideration. In the first 
place, the learned Judges adopted, for the 
purposes of the interpretation of section 86 
which finds place in Chapter IX of the Ben- 
gal Tenancy Act, the definition ofthe term 
‘incumbrance’ given for the purpose of Chapter 
X[V alone. In the second place, the deci- 
sion of this Coart in the sase of Chundra 
Sakai v. Kalli Prosanno Ohukerbutty(5), shows 
that an exchange is an incambrance within 
the meaning of section 161 of the Bengal 
Tenancy Act, and in relation to the question 
raised before us, there does not appear to be 
any real distinction between an exchange and 
a sale. In the third place, the effect of the 
decision is to place the purchaser in a worse 
position than a mortgagee or lessee under 
sub-section (6) of section 86. In the fourth 
place, it may be a question, whether there 
can be a surrender effective for the purposes 
of section 86 when the conditions mentioned 
in sub-section (5) cannot be fulfilled. But, 
as we have already said, it is not necessary 
for us to determine, whether the case of 
Tumis ud-din Khan v. Khoda Newaz Khan(4), 
was correctly decided, and we reserve our 
opinion upon the quéstion involved in that 
litigation. 

It has finally been urged that the case of 
Ganga Ohandra Ohowdhury v. Alak Ohand 
Sahat (6), assists the contention of the rage 
pondent, That case, however, is clearly 
distinguishable, There, it was ruled, upon 
the authority of the earlier decisions in Badan 
Ohandra Da: v. Rajsewart Debya (7) and 
Rajendra Kishore Adhikar v. Ohandra Nath 
Dutt (8), that when there has been a sur- 
render of a part of a holding by a tenant, 
the landlord is entitled to re-enter, even 
though he is aware that there is some one 
else in possession claiming under a title 
derived from the tenant. But it has been 
overlooked by the learned Vakil for the rea 


(5) 23 C. 254. 

(6) 18 Tnd. Cas. 996; 17 O. W. N. 698, 
(T) 2 C. L. J. 670. 

(8) 12 O. W. N. 878. 
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spondent that in Ganga Ohandra Ohowdhury v. 
Alak Ohand Sahat (6), there was no encum- 
brance secured by a registered instrument 
within the meaning of sub-section (6) sec- 


tion 86. " > 
The result is, that this appeal'is allowed, 


the decree of the lower Appellate Court set 
aside and that of the Court of first instance 
restored.’ This order will carry costs, both 


here and in the Court of Appeal below. 
Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Suconp Civin APPBAL NO. 146 or 1912. 
December 4, 1912. 

Presenti;—Mr. Kanhaiya Lal, A. J. C. 
ALLA BAKSH-—PLAINTIFF—À PPELLANT 
versus 
Musammat HAJJIN IMDADI AND OTHERS— 


Derenvants——RESPONDENTS. 

Evidence Act (I of 1872), s. 92—Sale or gift— 
Hetrinsic evidence to show real nature of transaction— 
Oudh Laws Act (XVIII of 1876), ss. 9, 13— Pre- 

envplion— Transfer in lieu of dower— Consideration. 
As between the persons not parties to a deed, 
extrinsic evidence is ae Parnes that what 
j i gale is really a gilt. | 
nudi v Syed Kali ya e N e a vu std 
ncho, 28 A. 473; A. W. N. (1906) 89; 3 A. T. 
i um Mohni Dasi v. Rakhal Das Bisoyi, 2 O. L. J. 
338 Hanif-un-nissa v. Faiz-un-nissa, 11 Ind. Jar ids 
28 T A. 85; 8 A. L. J. 873; 15 O. W. N. 621; 13 O.L. J. 
B10: 13 Bom. L. R. 391; 10 M. L. T. 28; 83 A. 340; 
(1911) 2 M. W. N. 870; 21 M. L, J, 1126, referred to. 
In determining whether a transfer made by 
husband to wife in lieu of dower gives rise m: 
right of pre-emption under the Oudh Laws Act, the 
question of the adequacy of consideration is 
material, for, though under the Muhammadan Law in 
hiba-bil-ewaz gives rise to a right of pre-emption, i 

may or may not amount to asale under section 
of the Oudh Laws Act, unless the extent or the 
nature of the consideration and other circum- 
stances attending the transfer show pcm ib m 
intended to operate as a sale. The rea nat oe 
of the transaction should be inquired apes i E 
was intended that ib should operate asa d nis 
sale, a right of pre-emption would accrue B i the 
said Act, irrespective of the question of consideration. 


j ` v. Muzaffar Ali, 5 A. 65; A. W. N. (1882) 
mm due rom v. Musammat Ghulam Fatima, 
a8 D. R. 1901; 145 P.L.B. 1901, Ghulam Raza v. Sardar 
Khan, 86 P. R. 1902; 4 P.L. R. 1903, Ram Charn v. 
Qiam-ud-din, 2 O. C. 7, Wilayat Husain v. Karam 
Husain, 3 Ind. Cas. 590; 12 0. C. 185, Abbas Ali M 
Karim Bakhsh, 4 Ind. Cas. 466; 13 0. W. N. 16 
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Asalat Fatima v. Shambhu Dyal, 11 Ind. Cas 928, 
14 O. C. 214, referred to. 


Appeal against an order of the District 
Judge, Sitapur, dated 3lst January 1912. 

Mr. Samiullah Beg, for the Appellant. 

Mr. Nabi Ullah, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption brought by the plain- 
tiff-appellant in respect of certain property, 
which was conveyed by Riaz Ali, defendant 
No, 1, in favour of his wife, who is defendant 
No. 2,in lieu of dower on the 21st March 1910, 
The Court of first instance decreed the claim 
but the lower Appellate Court dismissed it 
on the ground that the conveyance in question 
did not amount to a transfer giving rise to a 
right of pre-emption. 

It is not questioned by the parties that 
a dower of Rs. 5,000 was due by defendant 
No. 1 to his wife. In 1910, defendant No. 1 
was about to proceed on a pilgrimage to 
Mecca and wanted to execute a deed of gift 
of his property, moveable and immoveable, 
in favour of his wife. A deed of gift was 
accordingly drawn up, describing the pro- 
perty given as worth Rs. 2,000; but for some 
reason or another, defendant No. 1 
subsequently corrected that document 
in various places prior to its registration, by 
substituting the word “baz” (sale) for “hiba” 
(gift) and making other alterations therein 
necessary to convert the deed of gift 
into a deed of sale. In one place, how- 
ever, the words “bakhsh di” remained 
unnoticed and were not corrected. Tho 
suggestion made on behalf of the defendants- 
respondents is that the Sub-Registrar, on 
seeing the deed, suggested cortain alterations 
as being necessary in order to make the 
deed registrable; but whether this was so 
or nof, it is clear that the deed, as it now runs, 
is a deed of sale from the beginning to the 
end, executed in lien of dower, the transferor 
and transferee being described as the vendor 
and the vendeethroughout. The transformation 
of the deed of gift, as it originally stood, into 
a conveyance by sale was rather unfortunate, 
for it has let in a claim for pre-emption. 
lf may, however, be doubted whether the 
vendor would originally have transferred 
the property in dispute in lieu of a sum 
of Rs. 2,000 if the purchaser was not to ba 
his wife. The defence was that no sale was 
actually intended; that the deed in question 
was in fact a deed of gift in regard to 
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which no suit for pre-emption was main- 
tainable; that the deed of gift was in- 
operative and was never enforced, thal 
defendant No. 9 did not take possession 
and returned the said properby verbally to 
defendant No. l and that the property con- 
veyed was really worth Rs. 5,000 and was 
conveyed for Rs. 2,000 as Rs. 3,000 out of 
the dower were remitted by defendant No. 2. 


It is a well-established rule of law that 
as between the parties to a deed, oral evidence 
is not admissible to vary, add to or subtract 
from the terms of a document, except 
in so far as is provided for by section 92 of 
the Evidence Act. But where the question 
does not arise as between the parties to 
an instrument or their privies, oral evidence 
ia admissible in support of the contention 
that what was ostensibly a deed of sale 
was really a deed of gift, In Pathammal m v. 


Syed Kalai Ravuthar (1), Bageshri Dayal. v. 


Pancho (2) and Jagat Mohni Dasi v. Rakhal 
Das Bisoyt (8),0ral evidence was admitted 
under those circumstances to show the real 
nature of the transaction. In Hantf-un-nisa v, 
Faiz-un-nisa (4), their Lordships of the!'Privy 
Council held that extrinsic evidence is 
admissible to show that a deed, which was 
in form a deed of sale, with a receipt for its 
consideration, was ‘in reality intended- to 
operate as a deed of gift. 


The learned District Judge did not, how- 
ever, approach the question from that stand- 
point. The only issue, which he presented 
to himself, was whether the transfer was one 
which gave rise to a right of pre-emption 
under the Oudh Laws Act. He did not decide 
whether the deed in question was intended to 
operate as a real sale or as a deed of gift. If it 
was intended tocperate only as a deed of gift 
or mainly as a deed of gift, no right of pre- 
emption was claimable, but, if it was intended 
to operate as a bona fide deed of sale, a right 
of pre-emption accrued under section 9 of the 
Oudh Laws Act. The question of the 
adequacy of consideration is material, where 
a transfer is made in lieu of dower, for, 


(1) 27 M. 329. 

(2) 28 A. 478; A. W. N. (1906) 89; 3 A. L. J. 314. 

(3) 20. L.J. 828. 

(4) 11 Ind. Cas. 398; 38 I. A. 85; 8 A. L.J. 373; 
15 C. W. N. 521; 18 C. B. d. 510; 13 Bom. L. BR. 391; 
10 M. L. T. 23; 88 A. 340; (1911) 2 M. W. N. 370; 21 
M. L.J ET 26. 
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though under the Muhammadan Law a hiba- 
bil-ewaz gives rise to a right of pre-emption 
(Wilson's Muhammadan Law, third Edition, 
page 389 andAgarwala’s Law of Pre-emption, 
second Edition, pages 23 and 24), it may or 
may not amount to a sale within the meaning 
of section 9 of the Oudh Laws Act, unless 
the extent or the nature of the consideration 
and other circumstances attending the transfer 
show that 16 was intended to operate as a sale. 
The transfer of property by a husband to 
his wife in consideration of a certain sum, 
which was due by him to her as dower, was 
held in Fida Ald v. Muzoffar Ali (5) to 
amount to a sale and to give rise to a right 
of pre-emption under the Muhammadan 
Law. Butin Mir Zamam Khan v. Musam- 
mat Ghulam Fatima (8), which was followed 
in Ghulam Raza v. Sardar Khan (7), such 
a transfer. was regarded as not amounting 
to a sale, because it was found that the pro- 
perty conveyed was of much greater value 
than the amount of the dower-debt, in lieu of 
which the transfer was effected. 

In RamjOharan v. Qiam-ud-din (8), it has 
been held that the enforcement of a right 
of pre-emption does not depend upon the 
existence of a sale of property in the mode 
provided by section 54 of the Transfer of Pro- 
perty Act. In Wilayet Husain v. Karam 
Husain (9), a document, which was on the 
face of it w deed ofsale and was described 
therein asa hiba-bil.ewaz, was held to be an 
instrument of sale within the meaning of 
Article 10, Schedule II, of the Limitation 
Act and to give rise toa right of pre-emption. 

“The use of the word ‘give’, said Tudball, 
A. J. C., in that case, “does not make it 
a deed of gift, nor does the use of the words 
‘hibe-bil-ewaz’ disguise the transaction in the 
slightest.” In Abbas Ak v. Karim Bakhsh 
(10) a transfer of immoveable property 
by a Muhammadan to his wife, purporting 
to be made in lieu of a dower-debt and on 
account of a right of inheritance, though 
described as a hiba-bil-ewaz, was held to 
amount to a sale and as such governed by 
the provisions of section 54 of the Transfer 


(B) 5 A. 65; A. W. N. (1882) 178. 

(6) 88 P. R. 1901; 145 P. L. R. 1901. 
(7) 86 P. R. 1902; 4 P, L. R. 1903. 

(8) 2 O. C. 7. 

(9) 3 In d. Cas. 590; 12 0. C. 186. 
(10) 4 Ind, Cas. 466; 13 C. W. N. 160. 
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of Property Act. That case was followed in 
Asalat Fatima v. Shambhu Dayal (11). 

The main question, therefore, to inquire in 
such cases is what was the real nature of the 
transaction by virtue of which the right of 
.pre-emption was claimed and whether it was 
intended by it to divest the ownership of the 
property from the husband and to invest it in 
the wife in lieu of a pricein the same manner 
as is done in the case of a sale toa stranger. 
If it was intended that it should operate as a 
bona fide sale, a right of pre-emption would 
accrue within the meaning of the Oudh Laws 
Act, irrespective of the question of considera- 
tion. It may happen in some cases that 
property may be sold toa wife in lien of 
dower for less than its real value, the desire 
of the husband being to subordinate his 
interests to those of his wife out of love and 
affection for her. It may equally happen 
that property may be soldtoa wife in lieu 
of dower for more than its value owing to a 
desire of the wifeto accept whatis offered 
and to subordinate her interests to those of 
her kusband. Section 13 of the Oudh Laws 
Act indicates what should be done where there 
is a dispute as to the price. 

The Court below is, therefore, direated to 
inquire and find:—(1) whether the transaction 
in question was intended to operate asa 
bona fide sale or only asa deed of gift in 
favour of the wife; 

(2) whether the deedin question was 
acted upon and enforced or was treated by 
the parties to ib as inoperative and ineffectual 
either by mutual consent or by the transferee’s 
refusal to take possession and returning the 
said property to the transferor: and 

(3) whether the transfer affected property 
of greater value than the amount of the 
dower-debt and was made for an inadequate 
price in consideration of the fact that the 
transferee was the wife of the transferor and, 
if so, what value would the property have 
fetched at the date of the sale, had a bona fide 
sale toa person other than the wife been 
intended. 

The parties will be allowed to produce 
additional evidence. Two months’ time will 
be allowed for a return ofthe findings, and 
' ten days will be allowed for filing objections 
from the date of the receipt of those findings. 


Qase remanded. 
(11) 11 Ind. Cas. 928; 14 O. C. 214. 
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MADRAS HIGH COURT. 
SECOND Civit ÁPPEALS Nos. 1266 anp 1267 

or 1911. ` 

February 7,1913. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 
SANKARAPPA NAICKEHR AND ANOTHER— 
PLAINTIFFS— APPELLANTS 
versus 


PARI NAIOKER AND ANOTHER— DEFENDANTS 


— RESPONDENTS. 

Easement—Natural right—Upper and lower owner 
of land—Right to drain water—Kasements Act (V of 
1882), s. 7 (a) and (i). 

The right of the owner of upper land to let his 
water run naturally into the adjacent lower land is 
a natural right. The lower proprietor is subject to 
the burden of receiving water which drains natural. 
ly or in the course of ordinary agricultural operations. 
The land on a lower level owes a natural servitude 
to that on a higher in respect of receiving, without 
claim to compensation, the water naturally flowing 
down toit. Whetherin any case the owner of the 


upper land has exceeded his right, must be determin- - 


ed upon the facts of each case. 

Although the owner of the upper Jand may interfere 
with the flow of water, heis not entitled to do 
anything that would throw on the lower land any 
water which would not have naturally gone there. 


Second appeals against the decrees of the 
Court of the Subordinate Judge of Tuticorin, 
in Appeal Suits Nos. 9 and 6 of 1969 and 
18 of 1910, preferred against those of 
the Court of the Additional District Munsif 
of Tinnevelly, in Original Suits Nos. 394 of 
1907 and 117 of 1908. 

Mr. S. Duratsawmy Iyer, for the Appellants. 

Mr. O. S. Venkatachariar, for the Re- 
spondents. 

JUDGMENT.—The plaintiff and defend- 
ants are conterminous land-holders engaged 


in agriculture, the former owning the upper, ` 


and the latter the lower land. The plaintiff 
alleges that the defendants, who are the 
owners of the adjacent lower land, have 
erected a bund or wall which has the effect 
of preventing the water that fell on his 
(that is, the plaintiff’s) land from flowing to 
the defendants’ land as it has been doing 
from time immemorial. The Subordinate 
Judge was of opinion that he was bound to 
dismiss the plaintifi’s claim in accordance 
with the Makamahopadayya Rangachariar v. 
The Municipal Oouncil. of Kumbakonam (1) 
and Sangana Redd:ar v. Perumal Reddiar (2). 


(1) 29 M. 589; 1 M. L. T. 333; 16 M. L. J. 682. 
(2) 5 Ind. Cas, 921; (1910) M. W. N. 645; 7 M. L, 
T. 164, 


^ 
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He pointed out, however that “these rulings 
are real impediments to punjah cultivation 
which would be impossible if the adjoining 
owners put up ridges and nen back water on 
a man's punjah. The configurations of 
punjahs in the country have not provided 
every man's punjah with an odas or water- 
course. Therightof drainage for punjah is 
aright of necessity. The rulings in ques- 
tion, no doubt, leave out of consideration the 
inconvenience pointed out above." But as he 
was bound to follow the decisions, he 
dismissed the plaintif’s claim observing 
that the hardship, if any, is a matter 
for Legislature to consider and not for 
the Courts. The right of the owner of 
an upper land to let his water run naturally 
into the adjacent lower land is a natural 
right. It has been recognized by this Court 
in Subramanya Ayyar v. Ramachandra Row (3) 
and in a series of decisions by the Calcutta 
High Court which are referred to in Abdul 
Hakim v. Gonesh Dutt (4). See also illustra- 
tion (4) to section 7 of the Basements Act. 
The English Law on this point is stated in 
Kerr on Injuuction, 4th Edition, page 195, 
in thefollowing terms: — When land is go locat- 
ed that water naturally or in the course of 
ordinary agricultural operations, such as by 
deep ploughing, descends from the estate of the 
superior proprietor to the inferior estate, the 
owner ofthe latter cannot do anything to 
prevent the course of such water. If he 
build a wall at the upper part of his estate so 
as to prevent the water from descending on it, 
whereby the land alone is damaged, there is 
an actionable injury. The owner of land 
lying on a lower level is subject to the burden 
of receiving water which drains naturally or 
in the course of ordinary agricultural opera- 
tions, such as by deep ploughing, from land on 
a higher level. The upper proprietor may 
drain his land, and the proprietor below must 
receive the water so drained; but the upper 
proprietor may not, by adopting a particular 
system of drainage, or by introducing 
alterations in the mode of drainage, cause the 
drainage water to flow on his neighbour's 
land in an injurious manner, or obstruct the 
drainage of other lands by overloading the 
ancient drains with water.” This is also in 
accordance with the Civil Law "by which it 


(8) 1 M. 836. 
(4) 12 O. 323. 
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was considered that land on a lower level is 
under a natural servitude to that on a higher 
in respect of receiving, without claim to com- 
pensation, the water naturally flowing down 
to it.” See Smith v. Kenrick (5). 

It was argued before us on behalf of the 
defendant that the result of applying this 
principle would be to prevent the defendant 
from everimproving his land. It may be 
pointed out, however, that if the principle is 
not recognised, as pointed out by the Judge, it 
may prevent the plaintiff from carrying on his 
cultivation in the usual manner. It has also 
to be remembered that thcugh the principle is 
to be maintained, it has to be prudently applied 
as pointed out in Kerr on Injunctions. Whe- 
ther in any case the owner of the upper 
land has exceeded his right must be determin- 
ed upon the facts of each case. The decision 
of Mahamahopadga Rangachaciar v. The Mu- 
nictpal Council of Kumbakonam (1) has no 
application. In that case, there was no 
damage caused to the plaintiff, whereas the 
Subordinate Judge finds in this case that the 
bund put up by the defendant will have the 
effect of seriously interfering with the plaint- 
iff’s cultivation of his punjah land. Moreover 
in that case there was a conflict of rights. 
The natural right of the plaintiff was in con- 

“flict with the right of the defendant [See 

illustration (a) to section 7 of the Indian 
Easements Act] to build on his land, which 
was in a town. There is no such natural 
right of the defendant in the present case. 
Both the learned Judges who decided that case 
make special reference to this right of the 
owner of the lower land. We are, therefore, 
of opinion that that case does notapply. The 
case reported as Sangana Reddiar v. Perumal 
Reddiar (2) apparently refers to land 
which does not lie within the Municipality, 
but the learned Judges, who decided it, follow- 
ing the ruling reported as Mahamahopadyaya 
Ranagachariar v. The Municipal Oouncil of 
Kumbakonam (1) without recognising the 
distinction which we have adverted. We are, 
therefore, of opinion that the plaintiff in entitl- 
ed in Second Appeal No. 1266 of 1911 to an 
injunction agaidst the defendant from interfer- 
ing with the exercise of his natural right, 
He is entitled to his costs throughout, 

It was then argued before us in Second 


(5) (1849) 7 C. B. 515 at p. 666; 18 L. J. C. P. 172 
18 Jur, 362; 137 Eng. Rep, 206; 78 R, R, 745. 
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Appeal No, 1267 of 1911 that the plaintiff 
has erected a bund which would result in 
increasing the volume of water which would 
flow to the defendant’s land. On this question, 
the Subordinate Judge has given no finding. 
As we have already pointed out, whether the 
burden has been ‘appreciably increased 
or not, is a question of fact which 
must be determined in each case. lt is not 
the law that the owner of the upper land may 
not interfere with the flow of water at all. 
But he is not entitled to do anything that will 
throw on the defendant’s land any water 
which would not have naturally gone there. 
See the quotation supra from Kerr on Injunc- 

tion and Hughes v. Anderson (6). 

The decree of the Courts below is reversed, 
the Subordinate Judge will restore the appeal 
to his file and dispose of it in accordance with 
the above observations. The appellant is 
entitled to his costs in this Court, The costs in 
the lower Courts will be disposed by the final 
decree. 


; Decree reversed. 
(6) 44 Am. Rep. 14; 68 Ala, 280. 


ALLAHABAD HIGH COURT. 
SEGOND CIVIL APPEAL No. 1568 or 1912. 
July 1, 1913. 

Present; —Mr. Justice Lyle. 

RAMESHWAR DAYAL AND OTHERS— 
DEFENDANTS—-APPELLANTS 
VET BUS 
SIKHDAR SINGH AND OTHERS— PLAINTIFFS 


— RESPONDENTA. 

Pleadings —Plaintif alleging in plaint that a certain 
agreement was not binding on him, whether can be 
subsequently allowed to claim benefit of its terms— 
Practice—Estoppel. . 

A plaintiff, who came into Court denying that & 
certain agreement of relinquishment was binding on 
him, cannot be allowed, sutsequently, when the agree- 
ment is held to be valid, to turn round and claim 
the benefit of its terms by enforcing ib in his favour. 


Second appeal from the decision of the 
Subordinate Judge of Shahjahanpur, dated 
the 21st of September 1912. 

The Hon'ble Dr. Te} Bahadur Sapru (with 
him Mr. Gulsari Lal), for the Appel- 
lants. 

Mr. Govind Prashad, for the Respondents. 

JUDGMENT.—The facts of this case are 
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somewhat complicated but fully set out in 
the judgments of the lower Courts, and 
if is not necessary to repeat them in 
detail. It is sufficient to say. that the 
whole property was mortgaged to the pre- 
decessor of the defendants many years ago 
and that the original mortgagor was suc- 
ceeded by his three sons, Patpal Singh, 
Lachman Singh and Pati Singh. Patpal 
Singh died without issue. The plaintiffs 
are the sons of Lachman Singh. Pati 
Singh left a widow, Musammat Tulsa. The 
plaintiffs in 1893 sold their rds share 
in the property to the defendants, mort- 
gagees, and on the previous day the 
plaintiffs agreed to relinquish in favour 
of the defendants all rights in the re- 
maining 3rd share which stood in the 
name of Musammat Tulsa. They further 
stipulated that if they made any claim 
to this share, they would forfeit the sum 
of Rs. 400, The lower Courts have held that 
all this constituted one transaction. The 
plaintiffs came into Court alleging that 
a part of the consideration for sale 
was the amount of the defendant’s mort- 
gage-money and that the mortgage was, 
therefore, completely discharged: As re- 
gards the alleged agreement of relin- 
quishment of Tulsa’s share of l/3rd, they 
contended that it was bad on account of 
undue influence. They, therefore, claimed 
the one-third share as reversioners to Tulsa. 
The Court of first instance dismissed the 
suit altogether holding that it was barred 
by limitation, that the amount of the 
defendant’s mortgage-money was no part 
of the consideration for which the plaint- 
iffs sold their share, that the family was 
joint and Tulsa, therefore, had no share 
in the property and that the agreement 
whereby the plaintiffs resigned all rights 
to the shares standing in her name was 


& valid and binding one, part of the cons | 


sideration being the mortgage-money due 
on the one-third share of Musammat Tulsa. 
The lower Appellate Court differed from 
the Court of first instance on the question 
of limitation, but held that the defendant’s 
mortgage-money was not completely paid 
off by the sale-deed of rds share. It also 
agreed with the Court of first instance 
that the agreement to relinquish all claims 
to the share standing in Tulsa’s name was a 
valid one. It, however, held that, as the 


Vol. XXI] 
VIRAVAN OHETTIAR t. AVIOHA CHETTIAR. 


plaintiffs had merely agreed not to claim 
the share of Tulsa, and, if they do, to forfeit 
the sum of Rs. 400, they are entitled to 
possession on payment of that sum. 

I do not think the decision of the lower 
Appellate Court is correct. The plaintiffs 
came into Court alleging that the defend- 
ant’s mortgage was completely paid off and 
that the agreement of relinquishment was 
invalid. Both these points were decided 
against them. I do not think they can 
now turn round and claim the benefit of 
that agreement. They came into Court 
denying that the agreement was binding on 
them at all and they cannot now claim 
to have its terms enforced in their favour. 
The lower Appellate Court thinks that the 
transaction amounts to a mortgage by 
conditional sale. Ido not agree with this 
opinion. But even if it ia correct, the 
plaintiff never came into Court alleging 
the transaction to be a mortgage by con- 
ditional sale, nor did they ever ask to 
redeem it. It is true that they offered 
to pay any mortgage money which might 
be found due. But this clearly refers to 
the defendant's original mortgage and not 
to the agreement of relinquishment. The 
lower Court has found that the considera- 
tion for this agreement is a portion of the 
defendant’s mortgage-money, besides a plot 
of land which was made over to the 


plaintiffs. However this may be, the plaint- 


iffs never came into Court stating that the 
agreement amounted to a mortgage by 
conditional sale, which they wished to 
redeem, nor did they ever offer to pay the 
sum of Rs. 400 as penalty for making 
their claim. What they did was to deny 
the validity of the agreement altogether. 
Having done this, they cannot claim the 
benefit of its terms. I, therefore, allow 
the appeal, set aside the decree of the 
lower Aprellate Court and restore that of 
the Court of first instance with costs in all 
Courts including in this Oourt fees on the 
higher scale. 
Appeal allowed. 


INDIAN CASÉS, 


05. 


MADRAS HIGH COURT. 
Civi, åppraL No. 139 or 1908. 
April 29, 1913. 
Present; —Justice Sir Ralph Benson, KT., and 
Mr. Justice Sundara Aiyar. 
VAIRAVAN CHETTIAR AND ANOTHER— 
PraiNTiPFS Nos. 2 AND Á—ÀPPELLANTS 
versus 
AVICHA CHETTIAR AND OTHERS— 
Derenpants Nos. 1 TO 3 AND 


PrAINTIFE No. 3— RESPONDENTS. 

Limitation —Sust for compensation against a person 
for wntruly representing himself as agent of another— 
Contract Act (IX of 1872), s. 285 — Limitation Act (XV 
of 1877), Sch II, Arts. 36, 116, 120—" Implied contract.” 

A suit for compensation against a person, under 
section 235 of the Contract Act, for untruly repre. 
senting himself to be the authorized agent of another 
and thereby inducing the plaintiff to deal with him as 
such agent, is governed by Article 115 and not by 
Articole 36 or 120 of the Limitation Aot. 

The expression “implied contract” in Article 115 ig 
used in the sense in which itis understood in Hng.. 
lish Law and not according to the definition in the 
Contract Act. Whenever an agent contracts on 
behalf of a principal, there is an implied contract 
that he has authority to contract on behalf of the 
principal. 

The acting of a person, entering into a contract as 
an agent, without authority from the alleged princi- 
pal, is a wrong connected with the contract. 


Appeal from the decree of the Subordinate 
Judge of Negapatam, in Original Suit No, 23 
of 1907. 

Mr S. Varadacharzar for Mr. KE. Srinivasa 
Iyengar, for the Appellant. 

Messrs. S. Srinivasa lyengar and K. Y. 
Enishnaswami Iyer, for the Respondents. 


JUDGMENT.—So far as the Ist and 
2nd respondents are concerned, this appeal 
must fail on the finding of the Subordinate 
Judge, with which we agree. There is 
no evidence that the 3rd defendant (3rd 
respondent) executed Exhibit O with the 
authority of his father, Chockalinga, or that 
Exhibit C was subsequently ratified either 
by Chockalinga or by Srirangam Achi and 
Sivagami who succeeded Chockalinga in 
the guardianship of the Ist and 2nd defend- 
ants. The 3rd defendant's testimony is 
completely against the plaintiffs. It may 
be that be is not speaking the truth but 
in the absence of any evidence to prove 
plaintiffs’ case, their claim against the Ist 
and 2nd respondents must fail. Exhibit A 
does not show that Srirangam Achi and 
Sivagami intended to ratify Exhibit C. 
The appeal must, therefore, be dismissed with 
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costs as against the lst and 2nd respondents. 

The next question is whether the 8rd 
defendant is liable to compensate the plaint- 
iffs for the damage caused to them by 
his executing Exhibit O without the autho- 
rity of Chockalinga. Several questions of 
fact and law, the solution of some of 
which is not free from difficulty, have been 
argued in connection with this point, but 
we abstain from discussing them as we 
are of opinion that the claim against the 
3rd defendant must fail on the ground 
of limitation. 

The covenant in Exhibit © is that the 
barque Vettival should be sold and the 
pass for it standing iu the name of Chocka- 
linga should be transferred to the plaintiffs 


within one month after the barque returned: 


to Negapatam or Thondi This took place 
according to ‘the plaintiffs on the 10th 
of January 1904. The suit was instituted 


on the 3lst July 1907, that is, more than 


81 years after the boat returned to Thondi. 
What is the Article of the Limitation Act 


applicable to the case? The third respond-: 


ent contends that it is Article 36 or 
Article 115, while the appellant urges that 
it is Article 120, no other Article being 
applicable. Wedo not think that Article 
86 can be held to be applicable. It relates 
to a suit for compensation for any mal-feas. 
non-feasance 


ance, mis-feasance or ine 
dependent of contract and not specially. 
provided for in the schedule. Assum- 


“ing that the action may be held to be 
one in tort, itis certainly not for a wrong 
independent of contract but one connected 
with a contract and arising from one of 
the incidents of a contract. A person enter- 
ing into a contract on behalf of a principal 
ought not to do so without authority from. 
the prinzipal. His acting on behalf of the 
alleged principal amounts to a representa- 
tion that be has authority from the latter 
to do so. His acting without such authority 
is a. wrong connected with the contract. 
The case cannot, therefore, fall within the 
purview of Article 36. 


Article 115 provides “for compensation 
for the breach of any contract express or 
implied, not in writing registered and not 
herein specifically provided for." Is the 
cause of action in this case the breach of 
an implied contract ? 
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The Indian Contract Act, section 235, 
enacts as follows: “A person untruly repre- 
senting himself to be the authorised agent 
of another and thereby inducing a third 
person to deal with him as such agent, is 
liable, if his alleged employer does not ratify 


his acts, to make compensation to the other- 


in respect of any lossor damage which he 
has incurred by so dealing." In treating of 
the measureof damages awardable against 
an agent acting without the authority of the 
principal, Messrs. Pollock and Malla 
observe thatin English Law “the duty is 
grounded onan implied warranty by the 
agent that he has the authority, and the 
action being in contract lies even if the 


agent honestly believed he had authority, 
and against executors; while in England an 
action in tort for deceit does not.” It is open 


to question whether in India the compensa- 
tion recoverable under the section will be 
assessed on the same principle. The language 
used seems more appropriate to an action 
in the nature of deceit than to one 
founded on warranty. The language of 
the section, no doubt, supports the statement 
of the learned commentators, that the suit 
appears to be treated as one for damages 
for misrepresentation and not one on 
a contract. Ssction 9 of the Act defines 
an implied contract as onein which there 
are an actual proposal and acceptance though 
made otherwise than in words. Obligations 
imposed by law similar to contractual obliga- 
tious are not included in the definition and 
are placed in the Act ina separate category 
in Chapter V; but there can beno doubt 
that according to English Law a contract 
that the agent has authority to act on behalf 
of the - principal would be implied by law 
whenever he contracts on behalf of .a 
principal. In eonstrning Article 115 of the 
Schedule tothe Limitation Act, it must be 
remembered that Act IX of 187L which 
enacted Article 115 was passed before the 
Indian Contrast Act which was enacted in 
1872. We think that the expression ‘implied 
contract’ was used in the Article in the sense 
in which itis understood in English Law. 
The Contract Act and the Limitation Act 
are nob statutes in pari materia and ib should 
not be assumed that Article 115 is confiucd 
to cases of what would be implied contracts 
according to ,the definition in the Contract 
The result of confining it to such caseg 
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would be that whereas suit is instituted 
against the principal and an agent together 
and reliefis claimed against them in the 
alternative according as the act was authoris: 
ed or not by the principal, a different period 
of limitation would be; applicable against 
each of them, though the obligation arises 
out of the same transaction. We do not think 
that this could have been intended. We are of 
opinion on the whole that Article 115 must be 
applied to the case. In Dukur Pershaud 
Bustooree v. Musammat Foolcoomaree Dabee(1), 
the Privy Council held the obligation of a 
del credere agent to pay the vendor of goods 
their price, when itis not paid by the 
purchaser, to be one on an implied contract. 
Paragraph 14 of the plaint states, that the 
cause of action arose on the 13th February 
1904, that is, one month after the arrival of 
the boat at Thondi. On this allegation, the 
suit must be held to be barred. Itis urged 
that, as the Ist andthe 2nd defendants’ 
guardians executed the power-of-attorney, 
Exhibit A, with a view t6 transfer the pass of 
the barque on the 28th November 1906 
to the plaintiffs’ names, the contract was 
not really broken on the 13th February 
1904. But the execution of Exhibit A 
was not in performance of the agreement, 
Exhibit C, but in consequence of a request 
by Erambrumoorthi Pillai to. whom Chocka- 
linga had sold the barque to the guardians 
asking them to transfer it to the plaint- 
iffs onthe gronnd that he had sold the 
barque to them. There is nothing in the 
facts of the case to postpone the com- 
mencement of limitation beyond one month 
after the arrival of the. barque at Thonudi. 
We must, therefore, hold that suit as against 
the 3rd defendant is barred by limitation. 
In the result, the appeal is dismissed with 
costs against him also. 


Appeal dismissed. 
(1) 16 W. R. 35 (P. C.). 
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ALLAHABAD HIGH COURT. 
ExgourtoN Seconp Orvis APPRAL No. 45 or 1913. 
June 5, 1913. 

Present: —Mr. Justice Tudball, 
NAJIB KHAN --D&GORES-HOLDER— 
APPELLANT 
versus 
SHIVA GOPAL AND ANOTHER —JUDGMENT- 


DEBTORS — RESPONDENTS. 
Pre-emption — Pre-emptor depositing money in Court— 


.Decree-holder of pre-emptor removing the money from 


Court during pendency of appeal —Pre-emptor entitled 
to possession without re-depositing money. 

A., a pre-emptor decree-holder, deposited in Court 
the money which he was required to deposit under 
the pre-emption decree. B., the vendee judgment- 
debtor, instead of taking the money, appealed to the 
District Judge who dismissed the pre-emptor’s suit. 
Thereafter a decree-holder of the pre-emptor attach- 
ed the money and was allowed to remove a portion of 
it in spite of the objection of the pre-emptor. Mean- 
while, the pre-emptor had preferred & second appeal 
as a result of which the decree of first Court was 
eventually upheld. The pre-emptor, A., then applied 
for possession of the property in execution. An 
objection was taken by B. that A. could not get pos- 
session as the full pre-emption money twas not in Court 
and available to B.: 

Held, (1) that, under the circumstances of the case, 
the pre-emptor, 4., was entitled to possession without 
making any further deposit; 

(2) that 4. could not ba compelled to deposit the 
balance of the money, inasmuch as he had fully car- 
ried out the condition entered in the deoree and had 
not wrongfully removed the money from the Court, 


Execution second appeal from the decree 
of the District Judge of Aligarh, dated the 
23rd of Novemver 1912. 

Mr. B. K. Muterit, for the A - pellant. 

De. S. O Banerji, for the Re: »ondeuta, 


JUDGMENT.—The facts f the case are 
as follows:—The decree-hold r, who is the 
appellant before me, brought 1 suit for pre- 
emption of certain property and on the 13th 
of February 1907, he obtained a decree for 
possession conditional on his paying into Court 
to the credit of the vendee the sum of 
Rs. 1,000 on or before the 15th of March 
1907. On the 6th of March 1907, he deposit- 
ed the money in Court. On the 15th of 
March 1907, the vendee appealed. The 
money remained in Court. On the 15th 
June 1907, the appeal was allowed and the 
decree was set aside. On the 18th of July 
1907, one Daryao Singh, who had obtained 
a money decree against the pre-emptor, 
attached a portion of the money in execution 
of his deoree. The pre-emptor objected to the 
attachment and did his best to protest. 


* 68 


NAJIB KHAN t€, SHIVA GOPAL. 


the money. But the Court decided against 
him and Daryao Singh removed the sum of 
Ra. 193-4-6. In the meantime on the 13th of 
November 1907, the pre-emptor filed a second 
appeal in the High Court and on the 14th of 
"July 1908, that appeal was allowed and 
the case was remanded to the Court of first 
Appeal for decision on its merits. This 
decision was upheld on Letters Patent Appeal 
on the 26th of February 1909. The District 
Judge then decided the appeal on its merits 
on the 27th of August 1909 and dismissed 
the appeal upholding the decision of the 
Court of first instance. The decree-holder 
then applied to the Court of first instance 
to be put in possession of the property in 
execution of the decree. Objection was 
taken on behalf of the vendee that the full 
sum of Rs. 1,000 was not in Court and 
available to him and that, therefore, the 
decree-holder should not be granted posses- 
sion. The Court of first instance dismissed 
the objection and granted possession to the 
decree-holder. The latter was put into 
possession The vendee appealed to tha 
District Judge. The District Judge has 
passed an order that if the pre-emptor do 
pay into Court within a fixed time the sum 
of Rs. 193.4-6 plus a further sum of Ra. 100 
as damages to the vendee, then the order 
of the first Court shall stand good and 
possession will remain with the pre-emptor. 
But if the aforesaid amount is not paid into 
Court to the credit of the vendee within 
the time fixed, then the order of the Court 
of first instance should be seb aside and the 
vendee be restored to possession and the 
balance of Hs. 1,000 will be re-payable to 
the pre-emptor. The  pre-emptor decree- 
holder has appealed. The  vendee hag 
filed certain objections, one of which has 
clearly beén made on & misunderstanding of 
the order of the District Judge. The 
vendee appears to have been under the 
apprehension that the District Judge ordered 
payment of the sum of Rs. 100 only whereas, 
as a matter of fact, the District Judge 
ordered payment of Hs. 293-4-6. The other 
objection, however, is to the effect that in the 
circumstances-the application for execution by 
delivery of possession shoald have been dis. 
allowed zm toto. The case for the appellant 
is that he is entitled to possession of the 
property free of all conditions. It ig quite 
clear that the present trouble has arisen 


INDIAN OASES. 


[1913 


* 


solely by reason of the appeal which the 
defendant vendee made on the I5th of 
March 1907 to the District Judge. The 
final decree in the case is the decree of the 
27th August 1909 whereby the decree of the 
13th February 1907 was upheld. This 
latter decree laid down a certain condition, 
and no body can deny that that condition 
was properly falfilled by the plaintiff pre- 
emptor. It is urged that after the appeal 
was allowed on the 15th of June 1907, the 
money was no longer pre-emption money, 
that it was money belonging to the pre- 
emptor personally and his judgment. creditor, 
Daryao Singh, had every right to attach ib. 
But the whole matter was really sub judice. 
The pre-emptor cannot be said to be guilty of 
any negligenee whatsoever. When the 
money was attached, he did his best to 
protect it. It was lying in Court at the 
peril of that person to whom, as between 
the parties, the Court would finally decide 
that that sum was payable. That final 
decision was that it was payable to the vendea 
and, therefore, it was, in my opinion, clear 
that the money lay in Court at the peril of 
the vendee. The situation was brought 
about wholly and solely by his appeal which 
finally failed. It is impossible to hold that 
the action of Daryao Singh can be held to 
be the action of the pre-emptor. His remov: 
ing of the money from Court cannot in any 
wise be said to be a removal by the pre-emptor 
The vendee chose to take his chance of an 
appeal, and the appeal was finally decid- 
ed against him. The money was lying to his 
credit in Court and [ oan see no wrongful 
act on the part of the pre-emptor to which the 
loss of the sum of Rs. 193.4-6 can be ascribed. 
It is true that it is his duty to pay his 
ereditors. There is nothing to show that he 
had no other property wherefrom to pay the 
small debt of Hs. 193.4.6. In the circum- 
stances of the case, I can see no equity in 
forcing the pre emptor to pay a further sum 
of Ra. 198-4.6, much less the additional fine 
of Rs. 100 which has been imposed by the 
District Judge. Theorder for payment of 
this lattersam seems to me to be based on no 
principle whatsoever. The decree-holder, 
having fully carried out the condition entered 
in the decree and not having removed any 
portion of that sum wrongfully from the 
Court, is entitled to be placed in possession 
of the property without any restriction what- 
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I allow the appeal, sat -aside the 
"reo of the lower Appellate Court , and 
tore that of the Court of first instanca. 

objections filed by the respondent are 
‘allowed. The appellant wil have his 


. dts in all Courts. 
Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Frast Civiz, Appest No. 23 or 1912. 
May 16, 1913. 

Present:—Mr. Piggott, J, C., and 

Mr. Kanhaiya Lal, A. J. C. 
 BALDEO SINGH. AND ANOTHER— 

DEFENDANTS— APPELLANTS 

versus 


PUTTU LAL-—PrAINTIFF—PHESPONDENT. 

Evidence Act (I of 1872), ss. 92,. 99—Sale or morts 
gage—Hatrinsic evidence to show real nature of trans. 
action— Real nature of transaction how to be ascer- 
tained—Fraud—Public policy —Oudh Laws Act (XVIII 
of 1876), s. 10—Pre-emption—Sale clothed as mort- 
gage—Pre-emptor can show tt to be sale— Contract 
Act (IX of 1872), s. 28—Barred-debt— Consideration — 
Mavrket-value— Previous sales, value of. 

Extrinsic evidence is admissible to show the real 
nature of a transaction, both as against and as in 
favour of persons other than parties to, the document 
evidencing the transaction, irreapective of the form in 
which the transaction may be clothed. 

Fraud is not capable of being established by posi- 
tive and express proof. Therefore, the Courts should 
not insist upon direct proof in every case, 

Where an attempt has been made to disguise the 
real nature of a transaction under a mask, it cannot 
be ascertained only by reference to the document 
by which that transaction is evidenced. Along with 
the terms and conditions contained in the document, 
the Court should examine the surrounding circum- 
stances and the previous and subsequent conduct of the 
parties. 

The stringency of the terms of a document is by 
no means a certain test of the real nature of a trans- 
action. 


Where property is transferred: with all the inci. 
dents which a sale ordinarily carries, the mere fact 
that the transfer masquerades under the cloak of a 
mortgage to defeat pre-emption will not prevent a 
pre-emptor from claiming pre-emption if he can show 
that a sale was really effected. 

A device is something different froma mask. Ib 
would be contrary to public policy to allow a maak to 
conceal or shroud the real nature of a transaction, or 
to permit a party to hoodwink the public and defraud 
the, Court by putting on a false disguise. 

The essential feature of a sale is the transfer of 
ownership of the property sold from the vendor to 
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the purchaser, and where an actual sale has taken 
place, the mere fact that it is notin the form pres- 
cribed by section 54 of the Transfer of Property Act 
does not affect the right of pre-emption. In other 


“words, a pre-emptor can show that a transaction 


which purported to be a mortgage was really a sale. 

A property was mortgaged with possession for 
Rs. 5,594 for a period of forty years. Out of the mort- 
gage-debt, Rs. 2,054 were payable by the mortgagor 
personally with interest at 13 annas 4 pies per cent. per 
mensem compoundable annually, that is, Rs. 98,279-5-9 
after 40 years; while the market-value of the property 
did not exceed Es. 4,400 on the date of the mortgage. 
The mortgagee was authorised to cut trees and groves 
from the property and to appropriate the value of the 
same without setting itoff towards the principal money. 
He was also empowered to make any improvements 
he liked on the mortgaged property and to claim the 
costs of the same with interest thereon at the stipu- 
lated rate by way of an additional charge. The mort- 
gagor further bound himself not to redeem the pro- 
perty except from his own pocket and personal re. 
sources. All kinds of village dues were given to the 
mortgagee without any corresponding benefit to the 
mortgagor: 

Held, that all these facts afforded sufficient indica. 
tion that an out and ‘out sale was intended. 

A barred-debt is a good consideration for a sale. 

The sales of property effected in a certain year do 
nob afford sufficient indication of what would be the 
market-value of other property in the same village 
some years later. 


Appeal against an order of the Additional 
Judge, Hardoi, dated 5th December 1911. 

Mr. Mohammad Wasim for Mr. Sam? Ullah 
Beg, for the Appellants. 

Pandit Gokaran Nath Misra, 
Respondent. 


for the 


JUDGMENT.—The question for consider- 
ation in this appeal is whether a mort- 
gage deed executed by Laiq Singh, defend- 
ant No. 2, in favour of Baldeo Singh, defend- 
ant No. 1, on the 20th April 1910 was 
intended to operate as a sale.deed under the 
guise of a mortgage and whether the plaintiff 
hadaright tosuefor pre-emption in respect 
of the:same and, if so, on what payment. 
The plaintiff's allegation was that defendant 
No. l gave the trarsaction the colour of a 
mortgage in order to defeat his pre-emptive 
right and entered Rs. 5,594 in the mortgage- 
deed asthe consideration-money though the 
property in suit was sold for Rs. 6,609-11-3 
which included a sum of Rs. 1,421 left 
for payment to the prior mortgagees but 
never paid. The defence was that no sale 
was ever intended. The learned Subordinate 
Judge found in favour of the plaintiff and 
decreed the claim subject to the payment of 
Rs. 4,400 out of which Rs. 1,421 were to be 
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paid to the prior mortgagees. In appeal, it 
is contended on behalf of the defendants- 
appellants that section 10 of the Oudh Laws 
Act does not give a right of pre-emption 
éxcept in respect of a completed sale in 
substance and form. 


. It ean hardly be disputed that extrinsic 
evidence is admissible to show the real 
nature of a transaction, irrespective of the 
form in which the transaction may be 
clothed, Section 99 of the Evidenca Act 
specifically states that persons who are not 
parties to a document or their represen- 
tatives-in interest may give evidence of any 
facts tending to show a contemporaneous 
agreement varying the terms of the doca- 
ment andit is a well recognized rule of law 
that as against persons other than parties 
to a document, oral evidence is’ admissible 
to show the real nature of:& transaction. Jn 
Bageshri Dayal v. Pancho (1), and Jagat 
Mohini Das? v. Rakhal Das Bisoyi (2), oral 
evidence was admitted to prove that a 
transaction which purported to bea mort- 
gage was really a sale and in Hanif-un nissa 
v. Faiz un-nissa (3), their Lordships of the 
Privy Council directed oral evidence to be 
admitted to prove that a sale-deed was iutend- 
ed to operate as a deed of gift. Tha real 
nature of the transaction cannot be ascer- 
tained by areferenca to the document by 
which that transaction is evidenced where 
an attempt is made to disguise it under a 
mask, Fraud is not capable of being estab- 
lished by positive and express proofs and as 
observed by Mitter, J., in Mathurz Pandey 
v. Ram Roucha (4), it is in its very nature 
secret in its movements and if those whose 
duty itis to investigate questions of fraud 
were to insist upon direct proof in every case, 
the ends of justice would be invariably, if 
not constantly, defeated. 


We have, therefore, to examine the sur- 
rounding circumstances and the previous and 
subsequent conduct of the parties with the 
terms and conditions contained in the document 
itself to ascertain what was really intended to 


(1) 28 A. 473; A. W. N. (1906) 89; 3 A. L. J. 314. 

(2) 2 C. L. J. 338. 

(3) 11 Ind. Cas. 898; 38 I. A. 85; 8 A. L. J. 373; 
15 0, W. N. 621; 180. L. J. 510; 13 Bom. L. R. 391; 
10 M. L. T. 23; 88 A. 840; (1911) 2 M. W. N. 370; 21 
M. L. J. 1126. 

(4) 8 B. L. R. 108; 11 W. R. 482. 


' INDIAN OASES. 


(1 


be conveyed. The stringency of the terms ofa 
document is by no means a certain teat of 
the real nature of a transaction but, where 
property is transferred with all the incidents 
which a sale ordinarily carries, the mere fact 
that the transfer, masguerades under the 
cloak of a mortgage to defeat pre-emption 
will not prevent # plaintiff from claiming 
pre emption if he can show that a sale was 
really effected. ‘The Muhammadan Law 
recognizes devices-to circumvent the Law 
of Pre-emption, such as the leaving of a 
nominal piece of land between the property 
of the pre-emptor and the property which 
is the subject of the sale. But a device is 
something different from a mask, It 
would be contrary to public policy to allow a 
mask to conceal or.shroud the real nature of 
a transaction or to permit a party to hood- 
wink the public-and defraud the Court by 
putting on afalsedisguise. In Fatima Begam 
v. Muhammad Yasin, Second Civil Appeal No. 
274 of 1904 and Musammat Chhuiko v. Jugga 
Singh (5), referred to in Badri Singh v. 
Ohandika Singh (6), where no sale-deed 
was executed butit was found that a sale 
had actually taken place but thrown into 
the form of a mortgage the redemption of, 
which was practically impossible, in order 
to defeat the plaintiff’s claim to pre-empt, 
the right of pre emption was allowed by this 
Court. The essential feature of a sale is the ` 
transfer of ownership of the property from 
the vendor to the purchaser and, as held in 
Ram Oharan v. Qiamuddin (7), where an 
actual sale has taken place, the fact that 16 is 
not in the form prescribed by section 54 of: 
the Trausfer of Property Act does not affect 
the right of pre-emption. The transaction 
now in question purports to bea mortgage 
made in lieu of Rs. 5,594 for a period of 
forty years whereby possession was to be 
given to the mortgagee over the entire pro- 
perty mortgaged in lieu of a sum of 
Rs. 8,500 which formed only a part of the 
mortgage money and the balance of the con- 
sideration amounting to Rs. 2,054 was pay- 
able by the mortgagor personally with interest. 
13 annas 4 pies per cent. per mensem som- 
poundable annually. The mortgagor was the. 
owner of a l-bzswa 2-beswansis share in the 


(6) 8 Ind. Cas, 501. 
(6) 14 Ind. Cas, 8; 15 0, C. 1. 
: (7) 20. 0, 7. 
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villages in quéstion over and above the pro- 


—— — iy mortgaged. The net profits of the 


d l-biswa 2-biswansis share amounted to 

:214 per year. The interest payable on 

\sum of Rs. 2,054 annually to the mort- 
_ e8e at the rate of 13 annas 4 pies, per cent. 
per mensem amounted to Rs. 209. The mort- 
‘gagor was, therefore, obviously not in a 
position to pay any portion of the interest 
on the sum of Rs. 2,054 secured by the 
mortgage from his own pocket. Calculating 
the interest for forty years, the amount due 
on the mortgage deed inclusive of the sum of 
Rs, 3,500 secured by the possessory mort- 
gage comes up to Rs. 89,279.5.9. The value 
of the property mortgaged, as found. by 
the Court below, did nob exceed Rs. 4,400 
on the date of the alleged mortgage and we 
have no reason to believe that any person 
would have agreed to incur a liability for 
any thing like Rs. 98,279.5.9 for the sake 
of property worth Rs. 4,400 in value if his 
intention was nof to sever his connection 
entirely with that property and to allow it 
to goin perpetuity to the transferee. The 
so-called  mortgage-deed ^ authorized the 
mortgagee to cut trees and groves from 
the property and to appropriate the value 
of the same to his own use withont setting 
it off towards the principal money. It 
further empowered the mortgagee to make 
any improvements he liked on the mortgaged 
property and to claim the costs of the same 
with interest thereon at the stipulated rate 
by way of an additional charge. The mort- 
gagor further bound himself not to redeem 
the mortgaged: property except from his 
own pocket or personal 
admits that the 1 biswas 9 biswansis of land 
left with him was encumbered with debt. 
The net profits from the same were hardly 
sufficient to pay the interest on that debt 
and to defray the expeuses of his maintenance. 
He thus denied to himself every possible 
chance of redeeming the mortgaged pro- 
perty making the mortgagee the de facto 
owner of the same and allowing him to` deal 
with it as if he was the real proprietor 
thereof. An unlimited authority to cut and 
sell the trees and groves planted by -the 
mortgagor and to make any improvements 
which the mortgagee may desire at the 
risk of the mortgagor, ‘while allowing the 
mortgage-money to mount upto a fabulous 
amount within a period of forty years, is 
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resources, He- 


inconsistent with an intention to create a 
mortgage. All kinds of village dues sach 
as pirjot, rahdari dhora, sidha, bokra, hag 
chaharum, begar, shora and hag charagah are 
given to the mortgages by the deed without 
auy corresponding benefit basing claimad by 
the mortgagor by way of the application 
of the same towards the reduction of the 
principal and interest due on the morbgaga. 
These afford sufficient indication that a 
complete transfer of the property in favour 
of the mortgagee was actually intended. There 
is oral ‘evidence, moreover, on the record 
to prove that a sale was originally settled 
between the parties and Laig Singh had 
agreed that he would go to Sandila aud 
get the sale-deed executed. On the way 
to Sandila, Puttu Lal, the present plaintiff, 
met Laig Singh and asked him where he 
was going. Laiq Singh said that he was 
going to Sandila to sell his property to 
Baldeo Singh. Patta Lal inquired why he 
was not selling the same to him.  Laiq 
Singh said that he had already made a 
promise to Baldeo Singh and would give 
the property to him. Pattu Lal told him 


that in that case he would sue for pre- 


emption. The mortgaga-deed in suit was 
subsequently substituted in the place of 
the projected sale-deed to defeat the pre- 
emptive right of the plaintiff. Mukand 


“Lal Patwari of Ramanandpur, who went with | 
Laiq Singh to help him ia the execution 
of the sale-deed, supports the plaintiff’s. 


statement in regard to the version above 
deseribed and Pattu Lal, the son of Ghazi 
Lil, a witness who identified the vendor 
b2fore the Sub-Rogistrar, states that Baldeo 
Singh changed his plans on hearing that 
the plaintiff was threatening to sue for 
pre-emption. If the change in the plan 
had been made in good faith in order to 
keep the mortgagor’s equity of redemption 
intact, we see no reason why Baldeo Singh 
should have omitted to take advantage 


of the presence of several patwarts and 


other independent men on the spot to gat 
the bond attested by them. He chose to 
get the mortgage-deed attested by only 
two persons, one of whom was his servant 
and the othér his tenant and ryot, and 
reading the extraordinary nature of the 
terms entered in the mortgage-deed with 
the evidence of several disinterested wit- 
nesses who were present at the time of 
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the execution of the deed at the Tahsil 
for their other business, we have no hesita- 
tion in holding that a sale was really 
intended and that the transaction was thrown 
in the form of a mortgage incapable of 
redemption under any circumstances to 
prevent the plaintiff from claiming pre-emp- 
tion and the mortgagor from turning round 
and claiming redemption of the same. 

' We see no justification, however, for the 
finding that the price meptioned in the 
mortgage-deed was entered “in bad faith, 
for Rs. 2,140.4-9 were credited towards certain 
prior debts due to the mortgagee includiug 
a promissory-note dated the 7th Jane 1303 
on which Rs. 604 were due; Rs. 2,471 
were left for payment to other creditors 
specified in the mortgage deed, Rs. 824 
(since admitted to have been recaived) were 
left for payment to Laiq Singh in Jeth 
1317 Fasli, and the balance was paid parzsly 
for the purchase of the stamp and partly 
in cash before the  Sub-Registrar. The 
learned Additional Judge found that the 
promissory-note of the 7th June 1906 
had become barred by limitation on the 
date on which the mortgage-deed in suit 
was executed, and it does not appear whether 
the debt was at any time acknowledged 
by the debtor withia the period of limitation, 
but under section 23 of the Indian Contract 
‘Act, even a barred-debt is a good con- 


-sideration to validate the sale, The pro. 


missory-note aforesaid was.executed by 
Laig Singh and his father Lekan Singh 
to pre-empt certain property which had 
baen -purchased by the plaintiff-respondent. 
The decres for pre-emption obtained by 
Laiq Singh and his father required that 
the pre-emption money should be paid by 
the 7th June 1906. We see no reason, 
therefore, to question the correctness of the 
statement of Laiq Singh that the amount 
credited an account of the said promissory- 
note in the mortgage-deed in suit was 
actually due by him. The other items 
credited were found by the learned Addi. 
tional Judge not to have been fictitious. 
No objection has been taken to that finding 
on behalf of the plaintiff-respondent. The 
plaintiff is not, therefore, entitled to pre- 
empt the ‘property in dispute except on 
payment of Rs. 5,594 as specified in the 
mortgage-deed. 

In view of the above finding, it is unneces. 


OASKE. D 


sary to go into the question of the market. 
value. Sales of property effected in {1904 
do not afford sufficient indication of what 
would be the market-value of other property 
in the same village six years later, unless 
there is evidence to show the extent of 
the str area and the trees and groves and 
other valuable appurtenances in each portion. 

We modify-the decree of the Court below 


‘accordingly and decree the claim for pre- 


emption with costs here and below subject 
to the deposit of Rs. 5,594 into Court 
within two months from this date for 
payment to Baldeo Singh and the other 
persons named in the deed in guit in the 
manner specified therein, to the extent in 
the case of the latter to which they may 
not have been paid by Baldeo Singh. In 
case of non-payment as aforesaid, the suit 
shall stand dismissed with costs throughout 
to be recovered by defendant No. 1 from 
the plaintiff. ; < 
Decree modified. 


ALLAHABAD HIGH COURT. 
Seoonp Ürzrip, APPEAL No, 445.07 19138, 
July 1, 1913. 

Present:—Sir Henry Richards, Kr., 
Chief Justice, and Mr. Jastice Tudball. 
JANKI MISIE AND ANOTHER—DEFENDANTS 
——ÁPPELLANTS 
VETEUS 


RANNO SINGH AND OTHERS— PLAINTIFRS 


— RESPONDENTS. 

Pre-emption—Custom—Hvidence—Sales to strangers 
— Material evidence— Vague statement as to sales no 
good ewidence. ) 

Where the Court is trying the issue of the existence 
or non-existence of a custom of pre-emption, every 
instance of a sale to a stranger is material evidence 
which the Court ought to take into consideration and 
weigh when coming to a conolusion on the issue. A 
mere vague statement of a witness that there had 
been sales to strangers, without. producing the sale. 
deeds or their certified copies, 18 not sufficient to 
prove sales to strangers. 

Sewak Singh v. Girja Pande, A. W. N. (1905) 16; 
2 A. L. T. 6, not followed. 


Second appeal from the decision of the 
District Jadge of Jaunpur, dated 15th January 
1913. 

Mr. 4. P. Dube with him Dr. 
Suleman, for the Appellants. 

Dr. Satish Ohandra Banerji, for the Re- 
spondents, - 


S. M. 
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JUDGMENT.—This appeal arises out of 
& suit for pre-emption. Both the Courts 
below decreed: the claim. The defendant 
vendee appeals. He argues first that extract 
from the wajtb-ul arz is ambiguous and not 
sufficient to prove the existence of the custom. 
He also argues that there was other 
evidence as to the non-existence of the 
custom which the Court below has failed tn 
appreciate, And lastly, it is. argued that the 
Court was not .competent to set aside the 
‘lease mentioned in the plaint. 
' We can seeno ambiguity inthe clause in 
the wajib-ul-are. We, therefore, think that 
the Courts below were right in holding that 
it was good prima facie evidence of the exist- 
ence of a custom of pre-emption in this village, 
and that it was an incident of that custom 
that a relation ek jaddz had preference over 
a co-sharer who was not ek jaddi. The Court 
below has found that the lease was not bona 
fide and was merely part of a scheme to avoid 
pre-emption. We are bound by this findiog in 
second appeal, and, therefore, we cannot differ 
from the Court below on this question. One 
of the witnesses for the defendant vendee 
deposed that there had been several sales to 
strangers. The Court of first instance refers 
to the decision of Sewak Singh v. Girja 
Pande (1). Stanley, O. J., at page 9 of the 
Report, says: “The mere fact that evidence 
was given that sales and mortgages had taken 
place in the villages asto .which no pre- 
emptive claim had been made does not 
negative the existence of the custom”. With 
great respect, we think that this remark 
goes too far. In our opinion, where the Oonrt 
is trying the issue of the existence or non- 
existence of a custom, every instance of a 
sale to a Stranger is material evidence which 
the Court ought to take into consideration 
and weigh when coming to a conclusion on 
the issue. In the present case, having 
regard to the remarks of the Oourt of first 
-instance, which have been more or less 
accepted by the lower Appellate Court, 
we have gone into and considered the evidence 
that was given by the vendee on the subject 
of sales to strangers. The only evidence 
there was, was that ofa witness who was 
undoubtedly somewhat hostile to the plaintiff, 
in which he stated in vague terms that 
during his recollection there were 5—7 sales 


(1) 2 A, L, J. 6; A. W. N. (1905) 16. 
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The sale-deed, in a single 
one of these alleged cases was not produced, 
nor were even the names of the majority of 
the vendees mentioned except for the 
vague statement that the sales were to 
strangers; the Court was not informed who 
the vendees were. In our opinion, this was 
not the proper way to prove instances of 
sales to strangers. The sale-deeds should 
have been produced, or certified copies of 
them. It should be clearly and distinctly 
proved to the Court who the vendees were 
and any other circumstances connected with 
the sales. Under these circumstances, we 
gee no sufficient reason to set aside the 


- deeree of the Court below. We, therefore, 


dismiss the appeal with costs including in 
this Court fees on the higher scale. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civit APPRALS Nos. 1372 to 1374 or 
1911. 

March 5, 1918. 
Present:—Justice Sir Ralph Benson, Kr., and 
Mr. Justice Sundara Aiyar. 

BODI alias LAKSHMAKKA AND OTHERS— 
, DEFENDANTS— Á PPELLANTS 

. i versus 
VENKATASWAMI NAIDU—PrarsTIFF— 
Responpenr IN S. A. No. 1372 or 1911. 
SALIMMA AND ANOTHER—PLAINTIFFS-— 
Responvents IN S, A, No. 1373 ov 1911. 
ERRAPAKKA-—PzraiNTIPF— RESPONDENT 


IN S. A. No. 1874 or 1911. 

Wili—Bequest of ancestral property by Hindu 
testator—Subsequent birth of son—Son pre-deceasing 
testator — Will not revoked—Probate and Administration 
Act (V of 1881), s. 4. 

Where a Hindu made a Will of his ancestral pro. 
perty and hada son subsequently born to him who, 
however, pre-deceased the testator : 

Held, that the Will was not revoked by the sub. 
sequent birth of the son. i 

A. Will has the same effect as if it were executed ab 
time of the testator’s death, 

The Statutory Law of Willsin this country has 
not adopted the principle that a Will should be 
deemed to be revoked in consequence of a change 
in the circumstances of the testator or a change 
with respect to his right to the property disposed of 
by the Will. 

Subba Reddy v. Doraiswami Bathen, 30 M, 369; 
17 M. L. J. 269; 2 M. L. T. 242, referred to. 
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Property which a person does nob possess at the 
time of the Will may be validly bequeathed. The 
same principle will apply with respect to property 
which he owns absolutely both at the time of the 
bequest and at ihe time of his death but with 
respect to which he loses the right of testa- 
mentary disposition during sometime between the two 
dates. 

Section 4 of the Probate and Administration Act 
vests the property of a testator in his executor 
excepting that which would have passed by 
survivorship to some other person. Its effect is 
merely to prevent the vesting of the property 
which the testator had no right to bequeath at the 
time of his death. Survivorship has the effect 
of rendering a Will invalid only with respect to pro- 
perty which the testator could not dispose of at the 
time of his death, All other dispositions made by 
him are valid. 

Shib Sabitri Prasad v. The Collector of Meerut, 29 
A. 82; 8 A. L. 5.747; A. W.N. (1906) 295, referred 
to. 


Second appeals against the decrees of the 
Temporary Subordinate Judge of North 
Arcot, in Appeal Suits Nos. 132, 130 and 
131 of 1910 respectively, preferred against 
those of the District Munsif of Chitoor in 
Original Suits Nos. 112,110 and 111 of 
1907 respectively. 


Messrs. T. V. Seshagiri Iyer 
Bhashyam Iyengar, for the Appellants. 

Messrs. T. R. Ramachandra Iyer and T. 
R. Kristnaswamt Iyer, for the Respond- 
ents. 


JUDGMENT,—The suit in this case was 
instituted by a legatee under a Will executed 
by a Hindu, ffor recovering the properties 
devised to him. The lst defendant is the 
widow of the testator. Various pleas were 
raised in answer to the plaintiff’s claim, 
but itis unnecessary to refer to them all, 
as the contentions in this second appeal 
have been confined to the pointa of law 
raised. The first of them is that the Will 
ceased to be legally operative as ib related 
to the ancestral property of the testator 
and as a son was subsequently born to 
him, by which he ceased to have any power 
of testamentary disposition over the pro- 
perty. It is admitted that the testator 
was quite competent to dispose of the 
property by Will at the time when he 
exeented it. Mr. Seshagiri Iyer, the learned 
Vakil for the appellant, argues that the 
cessation of the testator's absolute estate 
in the property in consequence of the 
subsequent birth of a son had the effect 
of revoking the Will in law. He relies 


and F, 
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onthe statement of the law in England 
as laid down in Jarman on Wills, Vol.- T, 
with regard to free.hold lands (page 161) 
before the enactment of the Wills Act. The 
learned author says:— Under the old law, 
ib was essential to the validity of a devise 
of free-hold lands, that the testator should 
be seized thereof. at the making of the 
Will, and that he should continue so seized 
without interruption until his decease’. 
The.appellant argues that this is a general 
principle of law which is applicable to 
Wills in this country, although it is no 
longer the law in Hngland in consequence 
of the enactment of the Wills Act. The 
next sentence in the learned author’s treatise, 
however, shows that the observation in 
question is really made only with respect 
to cases where the testator, subsequent to 
his Will, alienates the land devised by his 
own act. It does not appear that he 
means to state that a change in the 
nature of the estate possessed by the testator 
in consequence of supervening external 
events and not due to his own voluntary 
act or toa sale directed by a Court would 
have the effect of revoking the Will. Mr. 
Seshagiri Iyer refers alsoto a passage in 
40 American Cyclopmdia, page 1207:— “An 
involuntary conveyance of property pre- 
viously devised also removes it from the 
operation of the Will and has the effect 
of revoking the Will tothe extent of the 
property conveyed”. It is not clear that 
this passage goes further than that cited 
from Jarman, and that the involuntary 
conveyance referred. to is meant to comprise 
anything more than a conveyance directed 
by a Court. He refers also to'a note at 
page 1212 where reference is made to Long 
v. Aldred (1) in the following terms: 
"Where a woman executed a Will and then 
married and subsequently became a widow, 
her Will which was revoked by the marria. 
age, was not revived by the death of her 
husband.” The passage is of no use to 
the ‘appellant, for it only lays down that, 
when a Will is revoked by an event which. 
has that effectin law, a subsequent event, 
which makes the testator again competent, 
to make a Will, will not revive it, The 
revocation having taken effect, the Will 
ceases to have any validity, and the testator, 


(1) 3 Add. Ecc. Rep. 48, 


~< if he desires to 
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dispose of his property 
stament must execute a fresh Will. 
“ame rule applies where the revoca- 

ds Will is made by means of an 

(: ent executed for the purpose. If 
„uun an instrument is itself subsequently 
revoked, the revoked Will would not there- 
by revive. Apart from the fact that the 
earlier English authorities do not seem f^ 
go to the extent contended for by Mr. 
Seshagiri lyer, we do not think thab the 
rule in question should be applied iu this 
country on the ground that it embodies a 
general principle of law. In the first place, 
we cannot accept the argument that the 
sound rule of law with regard to Wills is 
embodied in the earlier rule and not in 
the Wills Act. It is admitted that, accord- 
ing to the latter, a Will is to be under- 
stood as speaking at the death of the 
testator and its validity is to be determined 
accordingly. I Vict. c. 25, section 28, says: 
No conveyance or other act made or done 
subsequently to the execution of Will of, 
or relating to, any real or personal 
estate therein comprised, except an act by 
which such Will shall be revoked as afore- 
said, shall prevent the operation of the 
Will with respect to such estate or interest 
in such real or personal estate asthe testator 
shall have power to dispose of by Will atthe 
time of his death". The same principle ap- 
plies to cases of conversion by operation of law, 
as, by au Act of Parliament or by an order for 
sale pronounced by a Court. The reason of the 
earlier rule was that a Will was regarded as a 
conveyance speaking at the time of its exe- 
cution but the dispositions made thereby to 
come into effect after the death of the testator. 
See William’s Real Property page 242, 19th 
Edition. It was, therefore, held that, if the 
property ceased to belong to the testator 
subsequent to the Will, it ceased in law to 
have any operation. The principle applicable 
in this country is that adopted in the English 
Wills Act that a Will has the same effect as if 
it were executed at the time of the testator’s 
death. See section 77 of the Succession Act 
which lays down the rule as to the interpreta. 
tion of Wills. Moreover, as pointed out in 
Subba Reddy v. Doraíswami Bathen (2), the 
Statutory Law of Wills here has not adopted 
the principle that a Will should be deemed to 


(2) 90 M. 869; 17 M. L. J. 269; 2 M. L. T. 242. 
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be revoked in consequence of a change in the 
circumstances of the testator or a change with 
respect to his right to the property disposed of 
by the Will. (See section 57 of the Indian 
Succession Act). 

It cannot be doubted that proparty which a 
person does not possess at the time of the Will 
may be validly bequeathed. There is no 
reason why the same principle should not 
apply with respect to property which he owns 
absolutely, both at the time of the bequest 
and atthe time of his death, but with respect 
to which he loses the right of testamentary 
disposition during some time between the two 
dates. In the present case, the change result- 
ing from the birth of tha son consisted in the 
conversion of the testator'sabsoluteright in the 
property disposed of to the fluctuating right of 
a Hindu co-parcener in joint family property. 
Bat the fluctuation eventually resulted in his 
acquiring absolute estate again before his 
death. We see no reason for holding that 
this intermediate alteration in the character of 
his right in the property should render invalid 
a disposition which he could validly make, 
both when he executed the Will and when 
the Will came into operation in law. Section 
14 of the Probate and Administration Aot 
vests the property of a testator in his 
executor excepting that which would 
have passed by survivorship to some other 
person, The effect of the section is merely 
to prevent the vesting of the property which 
the testator had no right to bequeath at the 
time of his death. Survivorship has the effect 
of rendering a Will invalid only with respect 
to property which the testator could not 
dispose of at the time of his death. All 
other dispositions made by him arg valid. Mr, 
Seshagiri Iyer was not able to cite any. 
decided case in respect of his contention. On 
the other hand, there is a dictum of the 
Allahabad High Court against him (Shib 
Sabitri Prasad v. The Collector of Meerut (83) ]. 
We hold that the Will was not revoked by 
the subsequent birth of a son to the testator. 

The next contention urged for the appellant 
is that the plaintiff is not entitled to the 
property before the death of the testator’s 
widow. There is no substance in this conten- 
tion. The Will does not vest any estate in 
widow.. Her right under it is only to mains 
tenance, The provision that the plaintiff 


(8) 29 A. 82 a&p. 85; 3 A.L.J. 747; A. WN, 
(1906) 295. 
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should support the widow during her life-time 
and that after her death he should perform 
her funeral rites, and then take full possession 
of all the properties bequeathed to him, means 
no more than that, during her life-time, the 
property should be subject to her right of 
maintenance. This is made perfectly clear by 
a later provision in the Will. 

The last contention raised is that inas- 
much as the Will provides that, in a case a son 
or sons are born, certain specified properties 
and all other properties which the testator 
might subsequently acquire should go to him 
or them and inasmuch asa son was in fact 
born, the plaintiff has no right fo any pro- 
perty to which the subsequently born son 
would have been entitled, if he had survived 
the testator. This argument.is also baseless. 
The plaintiff is theresiduary heir under the 
Will, and is, therefore, entitled to all the pro- 
perty not validly disposed of in favour of any 
one else. The Will does‘not divest the plaint- 
iff of any property in consequence of the birth 
of the son except of such as might in fact pass 
to such son. In the result, we dismiss the 
second appeals with costs. 

Appeals dismissed. 





ALLAHABAD HIGH COURT. 
Cryin, Revrsron APPLIGATION No. 39 or 1913. 
June 30, 1913. 

Present:—Mr. Justice Rafique. 
KHUB CHAND AND OTHERS—DEFENDANT3 
— APPLICANTS 
VETEUS 
AJODHIA PRASHAD AND OTHERS — 


— PLAINTIFFS —— RESPONDENTS. 
Civil Procedure (ode (Act V of 1903), O. XXIII, r. 1 


— Withdrawal of suit with permission to bring fresh suit 


— Gap in plaintiff s evidence. 
The provisions of Order XXIII, rule l, are never 


meant to help a plaintiff to make up a gap in the 


evidence discovered during the pendency of his ap- 
peal. The absence or incompleteness of evidence on 
behalf of a plaintiff is not a sufficient ground for 
granting permission under the above rule, 
Application for revision against the decision 
of the Subordinate Judge of Bareilly, dated 
the 4th of January 1913. 
Mr. Gulzari Lal, for the Applicants. 
Mr. Jang Bahadur Lal, for the Opposite 
Party. | 
JUDGMENT.—-This is an application in 


revision from an order of the Subordinate 
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Judge of Bareilly permitting the plaintiffs to 
withdraw their suit with leave to bring & 
fresh suit. It appears that the plaintiffs in- 
stituted a suit in the Court of the Munsif of 
Pilibhit to recover possession of certain land. 
Their claim was resisted by the applicants, and 
the learned Munsif came to the conclusion 
that the plaintiffs (opposite party) had. failed 
to prove their title to the land in dispute. 
An appeal was preferred to the District 
Judge which was transferred for disposal 
to the Subordinate Judge. The plaintiffs 
filed an application to the Subordinate Judge 
on the 3rd of January 1913, asking to be allowed 
to withdraw their suit with leave to bring a 
fresh suit on the ground that a decree dated 





. 1889 had not been filed in the case and that 


the Commissioner, who was appointed by the 
Court of first instance to make a local inspec- 
tion and report, was unable to say how far 
did the plot No. 135 extend. It. would 
seem that the land in suit was alleged by 
the opposite party to be a part of No. 135. 
The Subordinate Judge, in spite of the 
opposition of the applicants, allowed the suit 
to be withdrawn with leave to bring a fresh 
suit. The defendants-respondents come 
up here in revision and they contend that 
the lower Appellate Court kas exercised 
its jurisdiction with material irregularity 
in allowing the plaintiffs to withdraw 
their ‘suit. The application dated the 
3rd of January 1913 and the order of the 
lower Appellate Court distinctly show that the 
ground on which the permission was granted 
under Order X XIII, rulel,was the incomplete- 
ness of the evidence in support of the title 
of the plaintiffs. The provisions of Order 
XXIII, rule l, are never meant to help a` 
plaintiff to make up a gap in the evidence 
discovered during the pendency of his appeal. 
No ease has been cited to me in which it 
has been held that the absence or incom- 
pleteness of evidence on behalf of a plaintiff 
is a sufficient ground for granting permission 
under Order X XIII, rule 1. I allow this appli- 
cation, set aside the order of the Subordinate 
Judge and direct that the appeal be restored 
to its file and be disposed of according to 
law. The costs of this application are 
allowed to the applicants. 
Application allowed; 
Case renianded. 
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SRINIVASA IYENGAR t. OFFICIAL ASSIGNEE, MADRAS. 


MADRAS HIGH COURT. 
ORIGINAL Suit Appear No. 105 or 1912. 
August 8, 1913. 
Present;—Sir Arnold White, Kr., Chief Justice, 
and Mr. Justice Oldfield. i 
N. A, SRINIVASA IYENGAR— 
: APPELLANT 
versus 
Tas OFFICIAL ASSIGNEE or MADRAS 


AND ANOTHER-— RESPONDENTS, 

Presidency Towns Insolvency Act (111 of 1909), s. 90 
Provincial Insolvency Act (IIT of 1907)—Jurisdictions 
conferred by both Acts are distinct—District Court has 
mo power to try petition transferred jrom High Court. 

Where an insolvency petition, which was pending 
before the High Court at Madras, was transferred to 
the District Court of Tanjore: 

Beld, that the District Court was not competent to 
try or dispose of the said petition. 

The jurisdictions conferred by the Presidency Towns 
Insolvency Act and the Provincial Insolvency Act are 
distinct and the provisions of the two Aots differ in 
several important respects. 


Appeal from the order of the Hon’ble 
Mr. Justice Bakewell in the Insolvency 
Petition No. 291 of 1912. 


Mr. D. Chamier, instructed by 
Grant & Greatorez, for the Appellant. 


The Oficial Assignee, for the Respondent. 


JUDGMENT. 

Waits, C. J.—This is an appeal from aa 
order made by Mr. Justice Bakewell trans. 
farring an Jnsolvency Petition pending 
before -him to the District Court of Tanjore. 
The learned Judge, -as appears from the 
terms of the order, purported to make it 
under the powers conferred by section 90 
of the Presidency Towns Insolvency Act 
and section 24 of the Civil Procedure Code. 

The question as to whether the learned 
Judge had jurisdiction to make the order 
does not appear to have been raised before 
him, But Mr. Chamier who appears for 
the appellant (the Insolvent) has taken the 
point here that the Judge had no jurisdiction 
to make the order. 


Messrs. 


Section 90 of the Presidency Towns Insol- 
vency Act states:— In proceedings under this 
Act the Court shall have the like powers and 
. follow the like procedure as it has and follows 
in the exercise of its Ordinary Original 
Civil Jurisdiction.” In section 2 of the Act 


"the Court" is defined as meaning “the Court. 


exercising jurisdiction under this Act,” and 
by section 3, the Court having jurisdiction 
under the Act for the purpose of thie case 


is the High Court of Judicature at Madras. 
This order was, therefore, made by the High 
Court of Judicature at Madras exercising the 
jurisdiction in insolvency. Under the Pro. 
vincial Insolvency Act, 1907, "the Court” is 
defined as meaning "the Court exercising the 
jurisdiction under this Act.” The jurisdic. 
tions conferred by the two Acts are distinct, 
and the provisions of the two Acts differ in 
several important respects. 

Section 24 of the Civil Procedure Code 
states: — On the application of any of the 
parties........ the High Court...........,.may 
at any stage transfer any suit, appeal or 
other proceeding pending before it for trial 
or disposal to any -Court subordinate to it 
and competent to try or dispose of the same.” 
It is not necessary for me to express any 
opinion as to: whether this Court, in the 
exercise of its Ordinary Original Civil Juris- 
diction, can make an order under section 24 
of the Civil Procedure Code. For the pur- 
poses of this appeal, we assume that it can. 
The question then remains, is the Court to 
which this petition has been transferred 
competent to try or dispose of the same? It 
seems to me to be clear that 16 is not, for the 
reason which has already been stated, vc, 
that the two Jurisdictions are distinct. 

It has been suggested that there are some. 
times collusive assets within the jurisdiction 


"ofthe High Court exercising jurisdiction in 


insolvency under the Presidency Towns 
Insolvency Actin cases where it would be 
convenient for the estate to be administered 
when the estate is situate under the Pro. 
vincial Act. That may beso. If it is, it is 
a matter for the Legislature to deal with. 

I may add that this point came before Mr. 
Jastice Wallis and in dealing with it he said 
that he was not prepared to make an order 
of the kind asked for, 

We must, therefore, set aside the order and 
allow the appeal. 

OrprIELD, J.—I agree. 

Appeal allowed, 
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ALLAHABAD HIGH COURT, 
Szconp Crvin Appeat No. 1423 or 1912. 
June 30, 1913. 
Present: —Mr. Justice Rafique. 
JODH RAM AND OTHERS— DEFENDANTS— 
APPELLANTS 
versus 
Shah LAJJA RAM—PraAINTIFF— 
RESPONDENT. 
Transfer of Property Act (IV of 1882), 
gage- deed— Construction — Registration. 
A. mortgage-deed showed that Is. 91 was due to the 
mortgagee at the time of the execution of it. The 
mortgagor agreed to pay the sum by instalments in 
18 years at the rate of Rs. D every six months. In 
case of default, the mortgagor was liable to pay the 
whole sum of Rs. 180 plus interest at 2 per cent. 
from the date of default. The deed did not say 
expressly that in case of default, Rs. 180 were 


recoverable: 

Held, that principalsum secured by the document 
was Bs. 91 only and, therefore, the deed did not re- 
quire compulsory registration. 


. Second appeal from the decision of the 
Subordinate Judge of Agra, dated the 22nd 
of August 1912. 


Dr. S. C. Banerji (with him Mr. J. M. 
Banerji), for the Appellants. 
Dr. S. N. Sen, for the Respondent. 


JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff-respondent 
for the recovery of Re. 440, principal and 
interest, on the basisofa mortgage-deed, 
dated the 17th June 1894, alleged to have 
been executed in his favour by Badan Singh, 
the father of the defendant-appellant No. 1 
and the grand-father of the other defendants- 
appellants. The claim was resisted ou the 
ground, among others, that the mortgage-deed 
sought to be enforced was defective for want 
of registration and could not, therefore, be 
enforced. Jt was urged that the mortgage-deed 
was for Rs. 180 and that under section 59 of 
Act IV of 1882 it should have been registered. 
The plaintiff-respondent, on the other band, 
eaid that the principal money secured 
was Rs. 91 and, therefore, it did not 
require any registration. The Court of 
first instance yielded to the plea in defence 
‘and dismissed the suit, On appeal, the 
Subordinate Judge of Agra disagreed with 
the firet Court and reversed its decree. The 
defendanis have come up in second appeal 
to this Court. The only point raised in this 
appealis that the mortgage-deed in suit 
cannot te enforced for want of registration, 
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It appears from the terms of the deed that 
Rs. 91 were due tothe plaintiff-respondent 
from Badan Singh on the 17th of June 1894, 
on bahi khata account. Badan Singh agreed 
to pay the sum of Rs. 91 by instalments in 
eighteen years. Badan Singh was to pay 
Ra. 5 every six months. The instalments fixed 
by the deed obviously included a lump sum 
of Rs, 89 for interest-on the principal debt 
of Rs, 91, though the deed does not expressly 
say so. Badan Singh further agreed that in 
case of default he would be liable for the pay- 
ment of the whole sumof Rs. 180 plus 
interest at the rate of 2 per cent. per mensem 
from the date of default. Again it should be 
observed that the deed does not say expressly 
that in case of default the sum of Rs. 180 
was recoverable. The words used are:— Aur 
chuke ek mutht rupaya biaju ada te rupaya do 
ke hisab sudi" (and in case of default, I would 
pay the principal and interestin one lump 
sum carrying interest at 2 per cent. per 
mensem). Now itis said for the appellants . 
that the money secured by the mortgage was 
the sum of Rs. 180 because under the terms. 
of the deed in ease of default the whole sum 
of Rs. 180 became payable. On the other 
hand, the argument for the plaintiff. respondent 
is that the principal money in lieu of which 
the mortgage was given,is Rs. 91. After 
carefully considering the terms of the deed, 
Iam of opinion that the contention of the 
plairtiff-respondent is correct. It is distinctly 
stated in the deed that the debt dhe from 
Badan Singh was Rs. 91 which was to be 
paid in eighteen years by six- monthly' instal- 
ments of Rs. 5 each. It is true that the deed 
gives à right tothe mortgagee in case of 
default in the payment of a single instalment 
io recover the whole sum that would be 
payable in eighteen years, thatis, Rs. 180, 
together with future interest at 2 per 
cent. per mensem. But the language of the 
deed shows that the amount for which the 
security was given was the amount of the 
principal debt, namely, Rs. 91. I agree with. 
the lower Appellate Court that the mortgage 
in suit being for Rs. 91 only, did not require 
registration. The appeal fails and is dismissed 
with costs including fees in this Court on the 
higher scale. 
Appeal dismissed. 


“i 









a? 


b. 
Vcl. X XI] 


w 


INDIAN OASES. 


79 


AOHYUTANUNDA BHATTACHARYA V. RAM NATHBHATTACHARYA, 


CALOUTTA HIGH COURT. 

Second Civin APPRAL No. 1275 or 1910. 
May 1, 1918. 

resent;—Justice Sir Ashutosh Mookerjee, 
& Kr., and Mr. Justice Beachcroft. 
UTANUNDA BHATTACHARYA— 
>.  DrerENDANT NO. 2— APPELLANT 
eC versus 


1 RAM NATH BHATTACHARYA— 


VA VAINTIFF AND ANOTHER— DEFENDANT No. 1— 


i RESPONDENTS. 

Burden of proof—Allegation that bond has been mate- 
rialiy altered —Material alieration—Interpolation of 
clause jor payment of compound interest, if avoids 
instrument—Remand—Setung down issue by Judge, 
sitting singly— Empression of opinion—Appeal heard by 
two Judges. after return of finding—Second Bench, 
whether bound by empression of opinion— Pleadings— 
Purchaser of mortgaged property, if can raise question 
of legality of mortgage-bond. 

Where a suit is brought upon a mortgage-bond and 
the defendant alleges that after the execution of the 
bond the mortgagee interpolated therein a clause for 
the payment of compound interest without the know- 
ledge and consent of the mortgagor, the burden lies 
upon the defendant to establish that the clause in 
question was an alteration made subsequent to the 
execution of the bond without the knowledge and 
consent of the executant. 
i4 Where a Judge of the High Court sitting singly 
heard & second appeal and sent down an issue for 
finding with an expression of opinion on a certain 
matter, and after the réturn of the finding the appeal 
came on for hearing before a Bench of two Judges: 

Held, that ib was open to the Bench to consider 
the whole appeal and decide according to the correct 
view of the matter if, in their opinion, the opinion 
previously expressed by the Judge sitting singly was 
not correct, 


Hiat-un-nessa v, Kailash Ohandra, 17 Ind, Cas. 224; 
16 C. L. J. 269; Ganendra Nath Roy v. Surja Kant Roy, 
15 Ind. Cas. 39; 17 C. W. N. 462; Lachman Prasad v. 
Jamma Prasad, 10 A. 162; A. W. N. (1887) 255; 
Mubarak Husain v, Behari, 16 A. 306; A. W. N. (1894) 
97, referred to. 

A person who has purchased mortgaged property 
subject to the mortgage is at liberty, when sued 
against upon the mortgage-bond, to raise the ques- 
tion of the legality of the mortgage-bond. 


A covenant for the payment of interest is a very 
material part of the mortgage-bond; consequently, the 
addition of a clause for payment of compound in. 
terest without the knowledge and consent of the 
mortgagor is a material alteration of the instrument, 
and avoids it. 


Gour Chandra Das v. Prasanna Kumar Chandra, 10 
C. W. N. 788; 8 C. L. J. 368; 88 C. 812 and Sutton v. 
Toomer, 7 B.& O. 4106; 1 M. & Ry. 125; 6 L. J. 
(o.5.) K. B. 49; 108 Eng. Rep. 778; Warrington v. 
Early, 2 E. & B. 763; 2 C. L. R. 398; 23 L. J. Q. B. 47, 
18 Jur. 42; 2 W. R. 78; 118 Eng. Rep. 958; 95 R. R. 
789 and Draper v. Wood, 112 Mass. 315; 17 Am. Hep. 
92, referred to. 


Appeal from the decree of the Sub-Judze 
Burdwan, dated December, 13th, 199, re- 


versing that of the Munsif of that place, 
dated December 16th, 1908. 

Babu Manmotha Nath Mukheriee, for the 
Appellant. 

Babu Brojendra Nath Ohatterjee, for the 
Respondents. 

JUDGMENT.— This is an appeal by the 
second defendant in a suit to enforce a mort- 
gage security executed in favour of the 
plaintiff by the first defendant on the 25th 
May 1904. The loan was re-payable on the 
13th April 1907. The present suit was 
commenced on the 24th April 1908. The 
claim was resisted by the second defendant 
who is a subsequent purchaser of the equity 
of redemption. The Court of first instance 
held that the instrument had not been 
attested as required by law and was conse- 
quently not operative as a mortgage bond. 
In this view, a personul decree was made 
against the first defendant and the suit was 
dismissed as against the second defendant. 
As regards interest, the Court found that the 
first defendant had agreed to pay simple 
interest at the rate of 2 per cent. per 
month but that after the execution of the 
mortgage-bond and before its registration, 
the mortgagee interpolated a clause to the 
effect that upon interest in arrears interest 
would be payable at the same rate as upon 
the principal sim. The Court consequently 
made a decree for simple interest ay against 
the first defendant. The plaintiff appealed 
to the Subordinate Judge. On the appeal, it 
was held that the mortgage bond had been 
duly attested. Consequently, the decree of 
the Court of first instance was discharged 
aod the usual mortgage-decree made. The 
Sutordinate Judge did not, however, con- 
sider the question, whether or not the 
clause for payment of compound interest had 
been interpolated after execution of the 
bond without the knowledge or consent of 
the executant. The second defendant has 
appealed to this Court against the mortgage- 
decree. The appeal was heard inthe first 
instance by Mr. Justice Richardson; he sent 
down an issue tothe Subordinate Judge to 
the following effect—-Was the bond altered 
after its execution without the knowledge and 
consent of the first defendant by the addition 
of the stipulation for the payment of com- 
pound interest? The Subordinate Judge has 
returned his finding that the question must 
be answered in the affirmative. The position, 
herefore, is that after the mortgage-bond 
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had been executed by the first defendant, the 
mortgagee interpolated therein a clause for 
the payment of compound interest without 
the knowledge and consent of the mortgagor. 
It has now been argued on behalf of the 
second defendant, upon the authority of the 
decision of this Court in the case of Gour 
Ohandra Das v. Prasanna Kumar Ohandra (1), 
that the instrument is inoperative as a 
mortgage bond and that, consequently, the 
suit must be dismissed as against him. On 
behalf of the plaintiff-respondent, it has 
been argued, first, that the Subordinate 
Judge has erroneously thrown upon him the 
burden of establishing that the clause for the 
payment of compound interest was not an 
interpolation, secondly, that the judgment of 
Mr. Justice Richardson is conclusive upon 
the question of the legal effect of the bond 
as altered; thirdly, that the second defendant, 
who purchased the property subject to the 
mortgage, is not at liberty to raise the ques- 
tion of the legality of the mortgage instru- 
ment: fourthly, that the insertion of a clause 
for payment of compound interest after the 
execution of the bond, without the knowledge 
and consent of the mortgagor, is nota ma- 
terial alteration invalidating the instrument; 
and fifthly, that the rule on this subject, as 
recognised in English Jurisprudence, should 
not be applied to this country. In our 
opinion, each of these contentions is entirely 
untenable. 

As regards the first ground, i6 need not 
be disputed that the burden les upon the 
defendant to establish that the clause in 
question was an alteration made subsequent 
to the execution of the instrument and 
without the knowledge and consent of the 
executant. This burden, however, has been 
discharged avd the Subordinate Judge has 
found upon the evidence that the bond was 
altered as specifically alleged by the second 
defendant in his written statement, 

As regards the second ground, ib is plain 
that Mr. Justice Richardson did not decide 
. that if it was ultimately found that the 
clause for payment of compound interest was 
an interpolation, the plaintiff would still 
be entitled to enforce the mortgage-bond and 
claim thereunder simple interest at the rate 
of 2 per cent. per month. But, even if 
there had been such an expression of opinion, 


(1) 10 C. W. N. 788; 3 C, L. J, 863; 88 0, 812. 








it would have been open to this Court, at th 
time of the final decision of the appeal, 
consider the whole appeal and decide accor 
ing-to the correct view of the matter, Hiat 
nissa v. Kailash Ohandra (2), Ganendr 
v. Roy Surja Kant Roy (8), Lachman rrasacs 
v. Jamna Prasad (4), Mubarak Husain v. 
Behari (5), Hanuman Das v. Gurshahaz (6). 
As regards the third ground, it has been 
urged that the conveyance under which the 
second defendant claimed title, shows on the 
face of it that he assumed payment of the’ 
mortgage-debt. On this basis, it has been 
contended that he, at any rate, cannot raise 
the question of the legality of the mortgage 
instrument, There is, inour opinion, no sub- 
stance in this argument. It may be assumed 
for our present purpose that the second 
defendant did, as a matter of fact, pay to the 
first defendant a smaller amount of considera- 
tion than he would have done if the property 
had not been encumbered. But this is a 
matter entirely between the vendor and the 
purchaser. When the plaintiff seeks to hold 
the property in the hands of the second 
defendant liable for the mortgage-debt, the 
latter is entitled to establish to the satisfac- 
tion of the Court that the conduct of the 
plaintiff has been such that no Court of 
Equity will assist him. Consequently, this 
defence is available to the second defendant. 
As regards the fourth ground, it has been 
urged that the addition of a clause for pay- 
ment of compound interest without the 
knowledge and consent of the mortgagor is 
not a material alteration of the instrument. 
This contention is clearly unsound. As was 
pointed out by this Court in the case of 
Gour Chandra Dos v. Prasanna Kumar Chandra 
(1) any change in an instrument which causes 
it to speak a different language in legal effect 
from that which it originally spoke, which 
changes the legal identity or character of the 
instrument, either in its terms or the relation 
of the parties to it, ia a material change, or, 
technically, an alteration, and such a change 
will invalidate the instrument against all 
persons not consenting to the change. A 
covenant for the payment of interest is ob- 
viously a very material part of the mortgage 


f 


(2) 17 Ind. Cas. 224; 16 C. L. J. 259. 
(3) 15 Ind. Cas. 39; 17 C. W. N. 462. 
(4) 10 A. 162; A. W. N. (1887) 295. 
(5) 16 A. 300; A. W. N. (1894) 97. 
(6) 8. A. No. 1846 of 1906. 
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bond, and it is well settled that the alteration 
of the rate of interest or the addition of 
& clause for the payment of interestis a 
material alteration of the instrument. [Sutton 
v. Toomer (7), Warrington v. Harly(8), Draper 
v. Wood (9)]. 

As regards the fifth ground, it has been 
contended that the rule on this Subject as 
recognised in English Jurisprudence should 
nob be adopted by this Court. The prineiple 
on which the rule in question is based was 
explained by this Court in the case of Gour 
Otandra Das v. Prosunno Kumar Ohandra (1), 
namely, that no man shall be permitted, on 
ground of publie policy, to take the chance 
of committing & fraud without running any 
risk of loss by the event when it is detected; 
and that by the alteration the identity of 
the instrument is destroyed and to hold one 
of the parties liable under sush circumstan- 
ces would be to make for him a contract to 
which he never agreed. The rule itgelf ob- 
viously is not based upon any technical or 
peculiar features of English Jurisprudence and 
there is no conceivable reason why it should 
not be applied to this country. 

The result is, that this” appeal is allowed, 
the decree of the Subordinate Judge set aside 
and that of the Court of first instance re- 
stored. The suit will stand dismissed with 
coats as against the second defendant, but 
there will be:à personal decree against the 
first defendant as directed by the Court of 
first instance. In view of the conduct of the 
plaintiff-respondent as also in view of the 
fact that the case has been twice argued 
before this Court, we assess the hearing fee 
on this Court at eight gold mohurs. 


Appeal allowed, 
(7) 7 B. 40. 416; 1 M. & Ry. 125; 6 L, J. (o. 8.) K. 
B. 49; 108 Eng. Rep. 778. 
(8) 2 El. & Bl. 763; 2 C. L. R. 398; 23 L. J. Q. B. 47; 
18 Jur. 42; 2 W.R, 78; 118 Eng. Rep. 988; 95 R.R. 789, 
(9) 112 Mass, 815; 17 Am. Hep. 92. 
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ALLAHABAD HIGH COURT. 
Crvin Revision APPLICATION NO. 55 or 1913. 
June 30, 1913. 

Present. —Mr. Justice Rafique. 
MUHAMMAD ALTAF ALI KHAN AND 
ANOTHER— PLAINTIFFS— A PPLIGANTS 
VeETEUS 
HAMIDUDDIN-.—DzFENDANT— RESPONDENT. 

Evidence Act (I of 1872), s. 65 (c) —Eaecution of 
deed admitted in written, statement but denied subse. 
quently —Secondary evidence, admissibility of— Loss of 
original to be proved—Pleadings. 

The plaintiff sued for rent on a copy of a rent deed 
alleging that the original had been lost. The de. 
fendant in his written statement admitted its execu- 


tion but subsequently in his statement before the 
Oourt denied it: 


Held, that the subsequent denial altered the 
pleadings contained in the written statement and 
the plaintiff could not succeed on the secondary evi. 
dence without proving the loss of the original, 


Application for revision against the decree 
of the Small Cause Court Judge of Shah- 
jahanpur, dated the 25th of November 1912. 


Mr. Muhammad Ishag, for the Appli- 
cants. 


Mr. Govind Prashad (with him Mr. Lachmi 
Narain), for the Opposite Party. 


JUDGMENT.—This is an application in 
revision from the decree of the Court of 
Small Causes at Shahjahanpur. It appears 
that the applicants sued the opposite party 
for the recovery of rent of certain land 
on the allegation that the opposite party 
had executed a rent deed in favour of the 
applicants according to which fourteen annas 
and three pies were due from Hamid-ud- 
din. The applicants did not produee the 
original deed but a copy of it. They 
said that the original could not be pro- 
duced as it had been mislaid somewhere, 
The opposite party, in the first paragraph 
of the written statement, admitted the bare 
execution of the said deed; but on a sub- 
sequent date when the learned Judge recorded 
the pleadings of the parties, Hamid-ud-din, 
the opposite parby, denied the execution 
of the deed in question. The learned 
Judge, after recording the evidence in the 
case, came to the conclusion that the logs 
of the original deed had not been proved 
and hence the claim on acopy of it could 
not be maintained. The applicanta’ suit 
was accordingly dismissed. The applicants 
challenge the decree against them by their 
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application in revision to this Court on 
the ground that in view of the admission 
contained in the first paragraph of the 
written statement, there was no necessity 
for the plaintiffs-applicants to prove the 
loss of the original. The obvious reply to 
the applicants is that in the pleadings 
recorded by the lower Court subsequent 
to the filing of the written statement, the 
defendant denied the execution of the 
rent-deed in suit. This denial must be 
taken to have altered the pleadings con- 
tained in the written statement. 
was no admission by the defendant, i.e., by 
the opposite party, of the rent-deed in 
suit, the plaintiffs-applicants could not main- 
tain their suit on a copy of it, having failed 
to prove the loss of the original. The ap- 
plication, therefore, fails and is rejected 
with costs. 
Application rejected. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Rent Appeat No. 19 or 1913. 
June 17, 1913. 
Present:—Mr. Kanhaiya Lal, A. J. C. 
Sheikh KIFAYAT ULLAH AND ANOTHER 
, — DEFENDANTS— APPELLANTS 
versus 
Raja PROTAB BAHADUR SINGH— 
PrAINTIFF— RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. l4l— Interest on 
arrears of rent reserved by lease, whether claimable— 
Contract Act (IX of 1872), s. 18. i 

Where a lease provides for the payment of rent in 
arrears with interest, the failure to pay the rent re- 
served by the lease entitles the lessor to claim the rent 
in arrears with interest thereon. There is nothing in 
section 141 of the Oudh Rent Act which excludes 
any liability for payment of interest apart from that 
Act. The liability in such a case is, apart from the 
Act derived from section 73 of the Contract Act by 
reason of the lessee’s failure to pay the rent referred 
to in the lease. 

Ganesh Bakhsh v. Harthar Bakhsh, 26 A. 999. 
31 I. A. 116; 8 C. W. N. 621; 14 M. L. J. 190; 6 Bom. 
L. R. 506, referred to. pono rates 

Appeal | against an order of the District 
J udge, Rai Bareli, dated 23rd January 1918, 
modifying that of the Deputy Collector, 
Pertabgarh, dated 31st November 1912. 

Messrs. Wazir Hasan and Zahur Ahmad 
for the Appellants. i 

Pandit Gokaran Nath Misra, for the Re- 
gpoudent. 


JUDGMENT.—The plaintiff is the gu- 
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perior proprietor of the entire village Kadipur 
which is held by the defendants-appellants 
under a written lease dated the 6th Augusb 
1890, granted in consideration of the services 
rendered by Shiekh Ataullah, the father 
of the defendants-appellants, as a Pleader 
to Raja Ajit Singh, the predecessor-in-title 
of the plaintiff-respondent. The plaintiff 
sued for arrears of rent on the strength 


of the said lease and claimed interest on 


the arrears due. The defendants pleaded 
that they were under-proprietors and were 
not liable to pay interest. The Court of 
first instance held that the defendants were 
permanent and heritable lessees with all 
the rights of under-proprietors and were 
liable to pay interest on the arrears due 
by way of damages for non-payment. The 
lower Appellate Court held that the lease 
gave the defendants the right to hold the 
land in perpetuity with rights like those 
of hagdur adua but did not directly create 
any under-proprietary right in the land. 
It upheld the desree of the Court of first 
instance with regard to interest. 

It does not appear absolutely necessary 
in this case to determine tbe nature of 
the interest held by the defendants in the 
land in dispute. Those rights are clearly 
and specifically defined in the lease and, 
except in so far as that lease. is modified 
by the order of the Settlement Officer en- 
hancing the rent, the parties are bound by 
the lease and the defendants are liable 
to pay compensation for any breach that 
might be committed. The failure to pay 
the rent reserved by the lease as modified 
by the Settlement officer entitles the lessor 
to claim the rent in arrears with interest 
thereon at Re. 1 per cent. per mensem. 
The rent settled by the Settlement Officer 
was rent aa such and not under- proprietary 
rent and, as held by their Lordships of 
the Privy Councilin Ganesh Bakhsh v. Harthar 
Bakhsh (1), there is nothing in section 141 
of the Oudh Rent Act which excludes any 
liability for payment of interest apart from 
that Act. The liability in the present case 
is, apart from the Act, derived from section 
73 of the Indian Contract Act by reason 
of the defendant’s failure to pay the rent 
referred to in the lease as modified by the 


Settlement Officer within the specified time. 
(1) 26 A. 209; 31 I. A. 116; 8 Ò. W. N. 521; 14 M. 
L. J. 190; 6 Bom. L. R. 505. 


à 
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The appeal is, therefore, dismissed with 
costs, 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND Civit APPRAL No. 50 or 1913. 
July 2, 1913. 
Present:—-Mr. Justice Lyle. 
SUBEDHA KOERI—DzrENDANT— 
APPELLANT 
VETEUS 


RAJA RAM— PLAINTIPE-— RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 198—G4ft 
—Due attestation—Attesting witnesses must have seen 
actual execution. 

Where.the witnesses attesting a deed of gift did 
not see the executant actually executing the docu- 
ment but merely heard her acknowledge having 
executed it, there is no due attestation of the deed. 

Shamu Patter v. Abdul Kadir Rowthan, 16 Ind. Cas. 
250; 35 M. 607; 16 O. W. N. 1009; 23 M. L. J. 821; 12 
M. L, T. 388; (1912) M. W. N. 985; 10 A. L. J. 269; 14 
Bom, L. R. 1034; 16 C, L. J. 596; 39 I. A, 220 (P. C.), 
followed. 


Second appealfrom the decision of the 
Subordinate Judge of Cawnpore, dated the 
5th October 1912.. 


The Hon’ble Dr. Sunder Lal, for the Ap- 
pellant. 

The Hon'ble Dr. Tej Bahitu Sapru, for 
the Respondent. 

JUDGMENT.—This is a suit for possession 
of a house. The plaintiff bases his claim on 
an alleged deed of gift said to have been exe- 
cuted on the 19th of March 1907 by one 
Musammat Gutti in his favour. Both the 
lower Courts found the deed to be duly proved 
and decreed the suit. The defendant appealed. 
Only one point is raised and, that is, that the 
deed of gift relied on by the plaintiff was 
invalid in law as it was not duly attested with- 
in the meaning of that term as recently inter- 
preted by the Privy Council. The decision 


referred to is that in Shamu Patter v. 
Abdul Kadir Rowthan (1), in which 
it is laid down that the attestation 


of a mortgage-deed, within the mean- 


(1) 16 Ind. Cas, 250; 35 M. 607; 16 C. W. N. 1009; 


28 M. L. J. 321; 12 M. L, T. 388; (1912) M. W. N. 935; 
10 A. L. J. 259; 14 Bom. L, R. 1034; 16 C. L. J, 596; 
89 I, A, 220 (P. O.). 
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ing of section 59 of the Transfer of 
Property Act, must be made by the witnesse® 
signing their names after seeing the actual 
execution of the deed. Mere acknowledgment 
of his signature by the executant is not suffi- 
cient. 


Now although this ruling had not been 
published when the case was before the lower 
Appellate Court, it remanded the case for 
the determination of the question whether the 
Musammat signed the document and whether 
she signed in the presence of two attesting 
witnesses or acknowledged to have so executed, 
4.6., signed the bond. In the finding of the 
lower Court, we find the following passage:— 

“The first two witnesses have attested the 
deed, while the third Ganga Ram identified 
the executant, Musammat Gutti, before the 
Sub-Registrar. These two witnesses admit 
that when the deed was brought by 
Gutti to their shops for attestation, each of 
them was careful enough to have it read 
and then, on Gutti acknowledging that she 
had execated the deed and put her mark on it, 
the witnesses attested ib.” It will thus be seen 
that although the two lower Courts could 
hardly have anticipated the ruling quoted 
above, a very distinct finding was arrived at to 
the effect that the so-called attesting witnesses 
did not see Musammat Gutti actually execut- 
ing the document but merely heard her 
acknowledge having executed it. It is, 
therefore, clear that the deed ôf gift in ques- 
tion was never attested according to the 
interpretation put on the word by the recent 
decision of the Privy Council. On behalf 
of the respondents, it is urged in the 
first place that the Privy Council decision 
dealt with section 59 of the Transfer of Pro- 
perty Act and that thatsection is concerned 
with mortgages and not with deeds of 
gift. The section which deals with gift 
is section 123 and as regards the attesta- 
tion the words are exactly the same as those 
used in section 59, The Privy Council, 
having placed a certain interpretation on 
the words “attested by witnesses,” I can- 
not accept the argument that this interpreta- 
tion only applies to the particular section with 
which their Lordships were dealing at the 
time. In the second place, it is urged that 
this plea was not taken in the Court of firs 
instance and that it should not be considered 
now. Relianceis placed on two unreported 
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decisions of this Court (F. A. No. 184 of 1911, 
decided on the 24th April 1913 and F. A. No. 
127 of 1911, decided on the 27th of May 
1913). I find, however, that in both those 
cases, the plea had not been raised in the 
memorandum of appeal and that the learned 
Judges, therefore, declined to entertain it at 
all. In this case, the plea was distinctly 
raised in the memorandum of appeal, and I do 
not see how I can possibly refuse to entertain 
it even at this stage. I, therefore, decree the 
appeal and dismiss the suit with costs in all 
Courts including in this Court fees on the 
higher scale, 
Appeal decreed. 


CALCUTTA HIGH COURT. 
MISOFLLANEOTS Civic APPran No 445 
or 1912. 

July 8, 1913. 
Fresent:—Mr, Justice Coxe and 
Mr. Justice Ray. 

HARA OHANDRA SAMANTA AND OTHERS 
—DGREE-HOLDERS— APPELLANTS 
versus 
OHINTAMONI DATTA AND anotHer— 
JUDGMENT- DEBTORS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 144—~ 
Execution of decree—Restitution—Possession taken by 
plaintiff after decree but not by executton—Decree set 
aside on appeal—Whether decree-holder entitled to 
restitution. 

Restitution under section 144 of the Civil Procedure 
Code may be made even when the possession of the 
property was taken otherwise than by execution. 

Therefore, where A. obtained a decree for posses« 
sion of a certain property against B. in the first 
Court and took possession, though-not by execution, 
andthe decree of the first Court was reversed on 


appeal: . 
Heid, that B. was entitled to restitution of the 
property under section 144 of the Civil Procedure 


Code. 
Sheodthal Sahu v. Bhawant, 29 A. 348; 4 A. L. J. 


188; A. W. N. (1907) 90, followed. 

Appeal from the order of the District 
Judge of Hooghly, dated-May 23, 1912, re- 
versing that of the Second Munsif of 
Arambag, dated December 6th, 1911. 


FACTS.—The judgment-debtors brought 
an action in the Munsif’s Court at Arambagh 
against the decree-holders for possession of 
certain ferry ghats. The judgment-debtors 
were successful in the first Court but on 
appeal to the District Court and the Hon’ble 


{1913 - 


High Court, the decree of the first 
Court was reversed and the action dismissed. 
The deeree-holders alleged that, after the 
success of the judgment-debtors in the first 
Court, they obtained possession. of the dis- 
puted ferries without the intervention of the 
Court, and the decree-holders claimed to be 
re-instated and they also claimed mesne 
profits at the rate of Ra. 300 per annum. 
The judgment-debtors contended, tnter alta, 
that section 144 of the Civil Procedure Code 
was not applicable as possession was not 
taken in execution of the decree of the first 
Oourt.- 

The first Court overruled this objection 
with the following remarks:— Under the 
existing law,- the executing Court can 
entertain an application like the one of the 
decree-holders and has full powers to re- 
instate them to possession although the 
judgment debtors did .not execute their 
decree obtained in the Court of the first 
instance and although in the original suit 
the decree-holders’ possession had been 
finally confirmed by the High Court. The 
decree-holders cannot be compelled to 
bring another regular action for recovery of 
possession of the disputed properties, 
Section 144, Civil Procedure Code, is quite 
clear on the point. Under the law, not only 
are the decree-holders entitled to be re- 
instated, but they can get mesne profits. 
Sub-section (2) of that section prohibits 
the institution" *of a fresh action for such 
purposes. 

“Phere is also case-law in favour of the 
decree-holders. I may quote here the ruling 
of Sheodthal Sahu v. Bhawani (1), although 
this case was decided under the old section 
244, Civil Procedure Code, yet the principle 
underlying it remains in the present Code, 
aud there is no authority of the Caleutta 


- High Court to the contrary." 


The first Court overruled the objection 
and directed that mesne profits may be 
ascertained. 

The judgment-debtors appealed to the 
District Court which allowed the appeal and 
dismissed the decree-holders’ application by 
the following judgment:— 

“The defendant alleged that the plaintiff 
had ousted him from possession of the ferry 
after the decree of the Court of first instance 
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had been passed. The dispossession, hows 
ever, was not effected through the Court in 
execution of the decree, nor was the plaintiff 
the person who actually dispossessed the de- 
fendant. The defendant, therefore, cannot 
obtain restitution through the Court." 


The decree-holders appealed to the High 
Court. 

Babu Bipin Bihari Ghose, (Senior), for the 
Appellants. 

Babu ali Kinkar Ohakravarti, for the 
Respondents. 


JUDGMENT. —In this case, the appellants 
were in possession of certain property. The 
respondent brought a suit for recovery of 
this property and obtained a decree. Having 
obtained that decree, the appellants wore 
deprived of possession, though this was not 
effected by execution. The appellants, how- 
ever, succeeded in the Appellate Court and 
they have applied under section 144, Civil 
Procedure Code, to be restored to possession, 
This was granted by the Munsif, but that 
decision was set aside in appeal by the 
District Judge. 


The decree-holders accordingly appeal to ' 


this Court. The learned  Pleader for the 
respondents at first agreed that an order 
should be passed restoring them to possession. 
But subsequently he argued that under 
section 144 of the present Code, they are not 
entitled to that relief, inasmuch as that 
relief can only be granted where the first 
decree, which is subsequently varied or 
reversed, has been executed. The words of 
the section are that “on the decree being 
varied or reversed, the Court shall cause 
such restibution to be made as will, so far 
as may be, place the parties in the position 
which they would have occupied but for such 
decree,” and ib is argued that unless the 


decree is executed, this section has no 
application. We, however, cannot accept 
that view. The words are but for such 


decree,” and not “but for execution of such 
decree.” Itis perfectly clear that if the 
respondents had not obtained this decree, the 
appellants would never have been dis- 
possessed. This view is in accordance with 
the decision of  Sheodihal Sahu v. 
Bhawani (1). 

I think, therefore, that the appeal must be 
allowed and the appellants must be restored 
to possession, 
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It has been argued thatthe order of the 
Muosif directing an inquiry into mesne 
profis is wrong. “The question whether the 
respondents are or are not liable for mesne 
profits depends on questions of fact into 
which we cannot go in this appeal. Should 
the Munsif ever decree mesne profits against 
the respondents, they will have an appeal to 
the District Judge in which not only the 
amount of the mesne profite but the question 
whether or not they are liable at all will 
be open to discussion. 

The appellants are entitled to their costa. 
of this appeal. We assess the hearing fee at 
two gold mohurs, 

Appeal allowed. 





ALLAHABAD HIGH COURT. 
Srconp Civit Appean No. 968 or 1912. 
June 24, 1913. 

Present: —Mr. Justice Rafique. 

RAM KISHORE —DEFENDANT— ÁPPELLANT 
vOT89*8 
JAGANNATH PURI ANB OTHERS— 


PrAINTIFFS—H.ESPONDENTS. 

Hindu  Law--Succession—Nihang Goshain—-Mar. 
riage not allowed—-Sons born to Nihang Goshain not 
heir. 

An uscetic of Nikang order, in which marriage is 
not allowed, cannot, unless a special oustom is prov- 
ed, renounce his vow of celibacy and marry. A son 
born of his marriage cannot be deemed to be his heir, 
and cannot succeed to the property belonging to his 
addi. 

: The mere fact that a Nthang gosain takes to hime 
self a wife, is insufficient to show that he can legally 
marry or adopt the life of a grihast gosain. 


Second appeal from the decision of the 
Subordinate Judge of Cawnpore, dated the 
15th of April, 1912. 

Mr. J. N. Ohoudhri, for the Appellant. 

Mr. Muhammad Ishaq, for the Respondents, 

JUDGMENT.—I6 appears that there were 
two sisters, called Musammat Man Koer and 
Musimmat Than Koer, who owned two pattis 
named Ram Kuar and Ram Baksh in equal 
shares. In 1891, Musammat Man Koer 
executed a deed of usufructuary mortgage in 
respect of ber share in the two pitiis in 
favour of one Kashi Puri an ascetic of the 
Nihang order, in lien of Rs. 150. Kashi Puri 
and Man Koer died some time after the mort- 
gage of 1891. Kashi Puri left him survive 
ing two widows, Musammats Mahrana Koer 
and Sitla Koer, and two sons, Jagan Nath Puri 
and Bal Gobind, Mysammat Man Koer died 
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leaving her surviviog her son, Paras Ram. 
. Musammat Than Koer is also dead and her 
gon is called Ram Kishore. Paras Ram paid 
half the mortgage-money to Musammat Sitla 
Koer and Balgobind and redeemed half 
the share of his mother in the two patizs. 
Jagan Nath, the son of Kashi Puri by 
Musammat Mahrana Koer, sued in the Court 
of the Munaif of Fatehpore in 1910 to recover 
Rs. 75 half of the mortgage-money due 
on the mortgage of 1891 by sale of 
the mortgaged property. He brought the 
claim against Paras Ram, Ram Kishore and 
Balgobind. One of the pleas taken in defence 
was that as the mortgage in suit was 
usufructuary, the suit for sale was not main- 
tainable. After the issues had been framed 
in the case, an application was made by Jagan 
Nath Puri asking for permission to amend 
his plaint. The application was opposed 
but it was allowed. The plaint was amended 
to the effect that the plaintiff should be given 
possession of the mortgaged property. The 
claim of the plaintiff-respondent No. 1 was 
resisted on the ground among others that 
be was not the heir of Kashi Puri. The 
Court of first instance decreed the claim and 
on appeal the decree was affirmed. Ram 
Kishore preferred a second appeal to this 
Court. His appeal came up for hearing on 
the 3lst of March 1913, when he contended 
inter alia that the lower Courts failed to 
determine an essential point in the case, 
namely, the status of the plaintiff. It was 
argued that it was not admitted by the appel- 
lantthat Jagan Nath Puri plaintiff was an 
heir of Kashi Puri and that an issue to that 
effect was framed by the first Court, namely, 
issue No. b, The learned Munsif, without 
giving any reason, decided that issue in 
favour of the plaintiff, while the District 
- Judge did not discuss it at all in his judg- 
ment. After hearing both parties to the 
appeal, l came to the conclusion that the 
objection taken by the appellant should have 
been decided by the Courts below, and I re- 
manded the case under Order XLI, rule 25, to 
ihe lower Appellate Court fcr the determina- 
tion of the fifth issue in the case. The learned 
Judge has returned a finding against the 
plaintiff. He has found that as Kashi Puri 
was an ascetic of the Nzhang order, in which 
order marriage was not permissible and 
the succession went to the chelas, the plaint- 
iff-respondent No. l, though a son of Kashf 
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Puri, could not under the law be said to be 
an heir of Kashi Puri for the purpose of 
succeeding to the property left by Kashi 
Puri. The plaintiff has filed objections to 
the finding of the lower Appellate Court. 
Tt is argued for the plaintiff-respondent that 
his father, Kashi Pari, became tired of leading 
a celibate life and married, that is, in other 
words, he gave up the order of ascetic Nehangs 
and became a grthast gosain. ln the case 
of a grihast gosain it is said the ordinary 
Hindu Law is applicable. Further, it is 
argued that the mortgage in suit was the 
private property of Kashi Puri to the succes- 
sion of which the rules of N?hang order 
did not apply. It is, no doubt, in evidence 
that Kashi Puri had taken to himself 
two wives because, as one of the wit- 
nesses says, he had become tired of lead- 
ing a single life. But the mere fact that 
an ascetic of the N:hang order takes to 
himself a wife would not show that he 
could legally marry. It was for the plaintiff- 
respondent to prove by evidence or show 
by reference to the principles of Hindu Law 
tbat an ascetic of the Nihang order could 
renounce his vow and adopt the life ofa 
grihasí and thus change the order of succes- 
sion to the property of the gaddi, No such 
evidence is on the record ard no reference 
to any of the principles of Hindu Law is 
made that would support the contention of 
the plaintiff-respondent. Kashi Puri, being 
an ascetic of the Nzkang order among whom 
marriage is forbidden, the plaintiff-respond- 
ent cannot under the law be deemed to be his 
heir. I think the finding of the lower 
Appellate Court on this point is correct. As 
to the second objection relating to the status 
of the mortgaged prorerty in suit, if was 
for the plaintiff-respondent to prove that 
the mortgage was acquired by Kashi Puri 
from funds which did not belong to the 
gaddt which he occupied. There is no 
evidence to show that Kashi Puri had any 
property other than that which he got from 
his Guru Balram Puri. The second objec- 
tion, therefore, also fails. As the plaintiff- 
respondent No. 1 is not the heir of Kashi 
Puri, he is not entitled to maintain the 
present suit. I, therefore, allow the appeal, 
set aside the decrees of the Courts below and 
dismiss the plaintift’a claim with costs in all 
Courts, 
Appeal allowed, 
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ALLAHABAD HIGH COURT. 
SE00ND Civi, APPEAL No. 329 or 1913. 
July 9, 1913. 
Present:—Justice Sir P. O. Banerji, KT., 
IBRAHIM-—-PrAINTIFF — APPELLANT 
versus 


MUNSHI—Derenpant — RESPONDENT. 

Mortgage--Redemption—HKatinguishment of right of 
redemption by act of parties--Mortgage by way of con- 
ditional sale—Transfer of Property Act (IV of 1882), 
s, 60. 

A, executed in 1884 & mortgage by way of condt 
tional sale in favour of B. * 

The mortgage provided that after the expiry of 
five years from the date of its execution, the pro- 
perty mortgaged should be deemed to have been 
absolutely sold to the mortgageo. 

In 1898, the mortgagee applied to the Revenue 
Court for his name to be recorded as absolute owner 
as the mortgago-money had not been paid within five 
years. The mortgagor consented to the mortgagee 
being recorded as absolute owner: 

Held, that the right of the redemption was ex- 
tinguished by the act of parties. 


Second appeal from the desision of the 
District Judge of Meerut. 


Mr. Hamilion, for the Appellant. 
Mr. Parmeshwor Dyal (for the Hon'ble Dr. 
Tej Bahadur Sapru), for the Respondent. 


JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff for redemp- 
tion ofa mortgage made by him and one 
Umrao on the 17th May 1834, for Hs. 98 
in favour of one Barkat. The first de- 
fendant is the widow of Barkat. The other 
defeudants are transferees from him. Thesuit 
was resisted by the third defendant on 
the ground that the mortgage was one 
by way of conditional sale and that by 
consent of parties it had become foreclosed 
and the equity of redemption was extingu- 
ished. The lower Appellate Court bas 
accepted this contention and has dismissed 
the suit. That an equity of redemption 
can be extinguished by act of parties is 
manifest from the provisions of section 60 
of the Transfer of Property Act. In the 
present case, ib appears, as found by the 
Court below, that the mortgage provided 
that after the expiry of five years from 
the date of its execution, the property 
mortgaged should be deemed to have been 
absolutely sold to the mortgages. In the 
year 1898, the mortgagee applied to .the 
Revenue Court for the entry of his name 
as absolute owner, on the ground that the 
money had not been re-paid and the term 
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of five years had long expired. The officer 
presiding over the Revenue Court issued 
notice to the mortgagors, who appeared 
and stated that they were willing that 
the name of the mortgagee should be entered 
as absolute owner instead of as mortgagee. 
It is thus manifest that the mortgagors 
consented to the mortgages being regarded 
as absolute owner and abandoned their 
right of redemption. Apparently, they had 
no means to redeem the mortgage and 
accordingly consented to the mortgagee tak- 
ing the property as absolute owner. The 
right of redemption was thus extinguished 
by act of parties and it is no longer open 


- to the appellant to sue for redemption of 


the mortgage. Under these circumstances, 
the decree of the Court below is right and 
this appeal must fail. I accordingly dis- 
miss it with costs, 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Sreconv Crvin APPRAL No. 4171 or 1910. 
July 9, 1918. 
Present:—Justice Sir Harry Stephen, Kr., 
and Mr. Justice Mullick. 

IMAM ALI PATWARI-—DEFENDANT— 
APPELLANT 
versus 


ARFATUNNESSA —PLAINTIFEF— 


RESPONDENT. 

Muhammadan Law—Kabinnamah-— Condition that 
wife will continue to live in her father's house, whether 
legal-—Marrvage— Divorce. 

A condition ina Kabinnamah thatthe husband ia 
to live with the wife in her father’s house and that 
if he breaks this condition she isto havea right to 
divorce him, is illegal, as it implies that the wife will 
continue to live in her father's house, The wife is 
not, therefore, entitled to use it for supporting her 
claim to divorce and, consequently, to the deferred 
dower. 

Abdul Piroj Khan Nabab v, Hussenbi, 6 Bom. L. R. 
728, followed. 


Appeal from the decree of the District 
Jadge of Noakhali, dated November 23rd, 
1910, reversing that of the First Munsif 
of Lakhipur, dated June 2nd, 1910. 

Babu Romesh Ohandra Sen, for the Appel- 
lant, 
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Babu Gunoda Oharan Sen, for the Re- 
Spondent. 

JUDGMENT,— This suit is brought by 
a Muhammadan wife for declaration that she 
is divorced and for prompt and deferred 
dower. There is now no question as to 
the justness of the demand for the prompt 
dower. As to the deferred dower, the ques: 
tion rests on certain terms in a kabinnamah 
between the two parties. The condition 
which is laid down by the terms to which 
we have referred is that the husband is 
to live with the wife in her father’s house 
and that if he breaks this condition, she 
is to have a right to divorce him. That, 
of course, implies that the wife will continue 
to live in ber father’s house. 

The first Court held that the contract 
was not illegal, but the condition we have 
referred to was not fulfilled. He accordingly 
gave a decree only for the prompt dower. 
Against this, the wife appealed to the lower 
Appellate Court, In considering the ques- 
tion the Judge refused to consider whether 
the condition to which we have referred 
was or was not illegal on the ground that 
the respondent had not entered any cross- 
appeal on the subject. 


We are now asked to say that this 
decision of bis was wrong and that the 
contract was in fact an illegal one. The 
findings of fact by the lower Appellate 
Court are sufficient for us to proceed to 
the determination of the case on the validity 
of the contract. We have no doubt that 
the defendant had a right to ask for a 
decision on this point in the lower Appellate 
Court, since it was a point on which he 
could have upheld the decision of the Court 
below. Therefore, the Judge was wrong in 
not considering it. 


There is some good authority for the 
statement that the condition that the wife 
shall be at liberty to live with her parent 
is void. We may for this refer to Wilson's 
Digest of Anglo-Mahomedan Law, section 
56, Abdur Rahamau's Institutes of Mussal- 
man Law, Article 207 paragraph 3, and 
to the decision in the case of Abdul Piro) 
Khan Nabab v. Hussenbi (1). We hold, there- 
fore, that this condition is illegal and that 
the plaintiff is accordingly not entitled to 


(1) 6 Bom. L. R. 728. 
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use it for supporting her claim to divorce 
and consequently to the deferred dower. 
Accordingly, we allow this appeal and 
though we differ from the Munsif in reasons 
given for his decision, we affirm his decree. 
The appellant is entitled to hig costs in 
this Court and in the lower Appellate Court. 
Appeal allowed. 


ALLAHABAD HIGH COURT. 
SxooxND Civit, APPEAL No. 1477 or 1912. 
July 1, 1913. 

Present: —WMr. Justice Lyle. 
CHANDER SINGH AND ANOTHER— 
PLAINTIFF8— APPELLANTS 
versus 
TUNDI AND ANOTHER —DEFENDANTS— 


RESPONDENTS, 

Adverse possession by  co-sharer-— What must be 
Shown. 

When two persons are joint owners of & house, the 
possession of one is the possession of both. The 
mere fact that one co-sharer ceases to reside in the 
house and allows the portion he had formerly occupied 
to fall into ruins does nob mean that the other co- 
sharer is in adverse possession of the whole house. 
The co-sharer who claims title by adverse possession 
must do something to indicate that he disputes 
his co-sharer’s title to the house. 


Second appeal from the decision of the 
District Judge of Meerut, dated the 4th day 
of July 1912. 

Mr. G. L. Agarwala, for the Appellants. 

Dr. S. OC. Banerji, for the Respondents. 

JUDGMENT.—This is a suit for partition. 
The facts of the caseand the relationship of 
the parties are sufficiently stated in the judg- 
ments of the Courts below and the finding on 
remand of the Court of first instance. "The 
plaintiffs, who were themselves members of 
the same family as the defendants, sued for 
possession by partition of a share in the 
property. This property, they alleged, had 
been sold to them by the defendant, Dhara. 
The suit was resisted by Dhara’s uncle, Tundi, 
who claimedto be in adverse possession. 
The property in suit consists of a residential 
house, a Kharak and a Ohaupal. For the 
present, we are concerned with the residential 
house only. The Court of first instance foand 
that the house belonged originally to Har- 
dayal, father of Tundi defendant, and of Sair, 
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father of Dhara, the plaintiff's vendor. Tundi Dhara. Tandi himself in his evidence 


eastern room. The Court of first 


‘common rooms 


setup a plea that the property had been 
partitioned and that Sair was awarded the 
instance 
held that there had been no regular partition 
of the house but that Sair and Tundi sepa- 
rated. Sair occupied the eastern portion of 
the house and Tundi the southern. But 
this was & mere arrangement for the sake of 
convenience between the’ parties. The Court 
of first instance further held that as Sair 
and after him his son Dhara on the one hand 
and Tundi on the other were joint owners of 
the house, there could be no adverse posses- 
sion on the part of Tundi since the possession 
of one co-sharer was the possession of the 
other. The lower Appellate Court did not 
record any definite finding asto whether 
there had been any actual partition or not. 
But I gather that it accepted the finding of 
the Oourt of first instance on the point. Of 
course, if the property had already been 
partitioned, no fresh suit for partition would 
lie and the qnestion of adverse possession 
would not arise. 


The lower Appellate Court says: — It ap- 
pears that after Har Dyal’s death, Sair and 
Tundi separated. Sair took the eastern room, 
Tundi took thesouthern portion. The court- 
yard and ante-room were common.” The lower 
Court goes on to state that Sair died or dis- 
appeared about 20 years ago and the eastern 
room fell into ruins and Sair’s son, Dhara, 
never came near ib and never attempted to 
live in it or use the twocommon rooms. The 
lower Appellate Court goes onto say that 
a8 thereis no proof that Dhara has had 
possession of the eastern room and the two 
within twelve years, it 
follows that Tundi has acquired a title by 
adverse possession. Iam unable to accept 
this view of the law. When two persons are 
joint owners of a house, the possession of one 
is the possession of both. The mere fact that 
one co-sharer ceases to reside in the house 
and allows the portion he had formerly 
occupied to fall into ruins does not mean that 
the other co-sharer is in adverse possession of 
the whole house. He must do something to 
indicate that he disputes his co-sharer’s title 
to the house. The learned Vakil for the 
respondent cannot point to any fact which 
would indicate that Tundi ever asserted an 
adverse title to the whole house, as against 


nowhere says so, It seems to me that the 
lower Appellate Court was wrong in its find- 
ing bhat he has obtained a title by adverse 
possession to the whole house. 

In the Court of first instance Dhara raised 
a plea that the sale in favour of the plaintiffs 
was fictitious and that Dhara had no right 
to sell his share of the joint house. Both 
these points were decided in favour of the 
plaintiffs by the Court of first instance. 
Neither point has been decided by the lower 
Appellate Court though one of them, at any 
rate, was raised in the memorandum of appeal 
to that Gourt. As, however, it is not sought to 
support the decree of the lower Appellate 
Court on either of these two grounds, I have 
not thought it necessary to go into them. In 
its original judgment,the Court of first instance 
found that the plaintiffs were entitled to 
one-half share in the house and in the Kharak 
and had no share in the Ohaupal. But for 
the sake of convenience and in crder to do 
Bubstantial justice tO the parties, it gave the 
plaintiffs the whole Chaupal, to which they 
were found not to be entitled, in place of the 
share in the Kharak and the house to which 
they were entitled. On issues being remand- 
ed, however, the Court of first instance 
found that the plaintiffs were not entitled to 
the Kharak but only to the site thereof. The 
decree of the Court of first instance cannot, 
therefore, be restored. I think the bast 
course will be to grant a preliminary decree 
for partition under Order XX, rule 
18, in respect to the residential house 
declaring the plaintiff's share to be one-half. 
The plaintiffs do not press their claim to the 
Kharak or the Ohaupal. 

We have nothing to do with the site of 
the bailding. The village being an undivid- 
ed one, the site belongs to the whole body 
of co-sharers. If any question arises as to 
adverse possession of any particular site, 
the matter is one which will have to be 
decided in a suit for partition of the village 
in the Revenue Court. I decree the appeal 
and award a deoree as indicated above. 
Having regard to the facts noted in the 
judgment of the Court of first instance, I 
make no order as to costs in any Oourt. 

Appeal decreed, 
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CALCUTTA HIGH COURT. 
Letreas Patent Apprat No. 43 or 1910. 
May 28, 1913. 
Present:—Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Ashutosh 

Mookerjee, KT. | 
ABDUL GAFFUR-—DEFENDANT— 
(ONE or THE RESPONDENTS IN SECOND ÁPPEAL.) 
APPELLANT 
versus 
Sheikh. JAMAL AND OTHERS —PLAINTIFES 


— RESPONDENTS. 
Mortgage or sale—Value of property-—Consideration 
-——Evidence Act (I of 1872), s. 092 — Kedemption — Rule 


against perpetuities. 

Where the question is whether a transaction is a 
gale or a mortgage, the Court can look to the contrast 
between the value of the property and the considera- 
tion that passed. In so doing, the Court does not 
infringe the provisions of section 92 of the Evidence 
Act or disregard anything that was laid down in 
Balkishen Das v. Legge, 22 A. 149 (P. C.) 27 I. A. 68; 


4 C. W. N. 153. E l 
A mortgagor's right of redemption is exempt from 


_ the operation of the rule against perpetuities. 
Appeal under section 15 of the Letters 
Patent from the decree of Mr. Justice D. 
Chatterjee, dated March 30th, 1910, in S. A. 
No. 742 of 1908. 
Babus Harendra Narain Mitra and Mohini 
Mohan Ohatterjee, for the Appellants. 


Babu Bijoy Kumar Bhattacharyya, for the 
Respondents. 


JUDGMENT, 


JENKING, C. J.— This case comes before us 
by way of appeal froma judgment of Mr, 
Justice Digamber Chatterjee, who has re- 
stored the decree of the Munsif reversing 
that of the Subordinate Judge. The suit 
is one for redemption and is based on a trans- 
action of the 17th of Assar 1283. Both the 
lower Courts considered the transaction 
to be a mortgage, and the only reason why 
the lower Appellate Court withheld relief 
was that it considered that there was the 
bar of limitation. Mr. Justice Chatterjee, 
too, considered the transaction to be a mort- 
gage. The argument before us has been 
that it was not open to him to regard the 
transaction as & mortgage. I designedly 
use the word transaction because that with 
which we have to deal is not contained in 
one document but in two, and what we have 
to consider, in the circumstances, is whether 
there is anything in section 92 of the 
Evidence Act or in Balkishen Das v. F. 
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Legge (1), which is an opposition of that 
section that would compel us to hold that the 
decision of Mr. Justice Chatterjee is 
erroneous. We would certainly not will- 
ingly infringe the provisions of section 92 
or fail to follow what was laid down by 
Lord Davey in Balkishen Das’s case (1), and 
in order to be aure as to this, we have listened 
with all possible attention to the argument 
that has been addressed to us. A great 
deal of that argument has been directed to 
showing that Balkishen Das’s case (1) has 
been differently regarded in different Courts, 
and while there is a strong tendency in one 
direction in the Courts of Bombay and 
Madras, there is a current, perhaps a 
sluggish one, in the other directionin Caleutita, 
Bat it appears to me that all these authori. 
ties to which allusion has been made 
are beside the point in this case for I can- 
not find that the learned Judge of this 
Court has relied on any evidence of oral 
agreement or statement or of intention, 
with a view to coming to the conclusion at 
which he arrived. He took the transaction 
as itis expressed in the documents. He 
also took into consideration those facts 
which may legitimately be proved with a 
view to showing in what manner the lan- 
guage of the documents was related to the 
existing facts, and on a consideration of all 
those facts he has come to the conclusion, 
as did the two lower Courts, that the trans- 
action really was a mortgage. It has been 
urged against this that the transaction on 
the face of it was an ontand out sale, That 
ig not so: on the face of it, what I would 
call the principal document: is expressed 
in qualified terms and itis only open to the 
suggestion that it is an out-and-out sale if 
and so far as it can be said that the express 
terms of the deed must be disregarded in 
obedience to the rule against perpetuities. 
The principal.document is expressed to be a 
qualified transfer: it 18 accompanied by a 
further document which throws considerable 
light on the nature and purpose of that 
qualification and in the document we have 
facts which justified the Court in holding 
that, without reference to any oral agreement 
or oral statement, the transaction was a 
mortgage and not a sale. In saying this, 


(1) 22 A. 149; 27 I. A. 68 (P.O); 4 C. W. N. 153. 
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I do not forget that the learned Judge 
referred to the contrast between what he took 
to be the value of the property and the con- 
sideration that passed in money, but in so 
doing he was not infringing the provisions 
of section 92 or disregarding anything that 
was laid down in Balkishen Das’s case (1). 
On the contrary, at page 161 in the report 
of that case, it appears that there too, there 
was evidence which pointed to a contrast 
between the value of the property and the 
consideration that passed. ` It is true that 
their Lordships did not place much reliance 
on that but it was not suggested that it was 
not evidence which was not legitimately a 
matter for consideration within the provisions 
of section 92. The conclusion then to which 
I come is that I do not think we can hold 
that there were not legitimate materials on 
which Mr. Justice Chatterjee, in agreement 
with the Courts below, .was entitled to say 
that the transaction was a mortgage. 

The further points that were urged before 
us necessarily fail as a result of this concla- 
sion.. One ofthem was that the rule against 
perpetuities stood in the way of the plaint- 
iff’s redemption, but a mortgagor’s right of 
redemption is exempt from the operation of 
that rule: similarly, the omission of the word 
“assigns” in the principal document does not 
appear to meto have auy force, when it is 
established that the transaction was a 
mortgage. 

For these reasons, Il think the judgment 
of Mr. Justice Chatterjee should be affirmed 
and this appeal dismissed with costs. 

MOOKERJEE, |}.—I agree. 

"ied Appeal dismissed. 


ALLAHABAD HIGH COURT. 
EinsT Civi, Aresar No. 255 or 1911. 
July 28,1913. — 
Present:—-Sir Henry Richards, Kr., 
Chief Justice, and Mr. Justice Tudball. 
K.S. WAHID ALI KHAN-—DEFENDANT 
— APPELLANT 
versus 
TORI RAM AN» ANOTHER— PLAINTIFFS — 


RESPONDENTS. 
Rindu Law—Widow—Property purchased out of 
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savings of income of husband's estate-—No intention 
of widow to make tt accretion to her husband's estate 
— Widow's power to transfer such property, 

If a Hindu widow invests the income of her hua. 
band’s estate in such a way as to indicate her in. 
tention that it was not to form part of her husband’s 
estate but to remain at her disposal, whether the 
investment be of a temporary or permanent nature, 
she can deal with ibin any way she pleases during 
her life-time. ; 

If she purchases property out of the savings of the 
income, she has full power to transfer such pro- 
perty unless it can be shown that it was her inten. 
tion at the time of the purchase that the property 
should become an accretion to her husband’s estate. 

The fact that the widow first mortgaged and 
then gifted the property acquired by her would show 
that she intended to deal with the property as her 
own, 


First appeal from the decision of the 
Subordinate Judge of Shahjahanpur, dated 


` 10th of May 1911. 


Dr. S. O. Banerjee, with him Mr. Ibn Ahmad, 
for the Appellant. . 

The Hon'ble Mr. Gokul Prashad (with him 
Mr. G. L. Agarwala), for the Respondents. 

J UDGMENT.—This appeal arises out of 
a suit for possession of immoveable pro- 
perty. In the present appeal, we are only 
concerned with a five-bzswas share in Mauza 
Khiwali Ábdullahganj. The claim is made 
by reversioners who claimed that the shares 
in this village formed portion of the estate 
of Than Chand. Than Chand died very many 
years ago, leaving him surviving two widows, 
Musammai Dhan Kunwar and Musammat 
Lachman Kunwar. Musammat Lachman 
Kunwar survived Musammat Dhan Kunwar. 
Musammot Lachman Kunwar died on the 
18th of March 1905, and the present suit was 
instituted on the 6th of August 1908. 

The title to the property now in dispute 
is shortly as follows :—It originally belonged 
to a man called Duli and here we may men- 
tion that it is not contended that Than Chand 
ever owned this property or indeed any 
share in this village. One Shiekh Muham. 
mad Sharfuddin had a decree against Duli 
and the property was put up for sale in 
execution of this decree. It was purchased 
by one ‘Baldeo, otherwise Budlu, a Brahman, 
He was not the actual purchaser but he 
acquired the rights of the purchaser through 
preemption.  Baldeo, otherwise ^ Budlu, 
having thus become possessed of the pro- 
perty, sold it to Musammat Lachman Kunwar 
in the year 1874 many years after her hus- 
band’s death, Musammat Lachman Kunwar 
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mortgaged the property, the exact date is not 
shown. She then, on the 27th of November 
. 1888, made a deed of gift in favour of 
Chidammi Lal, her brother, who entered into 
possession, After the death of Ohidammi 
Lal, his sons Sham Lal, Hoti Ram, and 
others sold 3 brswas out of the 5 biswas to the 
appellant, A suit was then brought. upon 
foot .of the mortgage which Musammat 
Lachman.Kunwar had made but the appel- 
lant redeemed the mortgage before allowing 
the property to be put up to sale. He 
then brought a suit claiming to have the 
remaining portion of the property sold, 
basing his claim on the fact that he had 
redeemed the property and paid the whole of 
the mortgage-debt. The remaining portion 
of the property was sold and purchased by 
the appellant. The title of the appellant 
to the property thus abundantly clear, 
unless it can be shown that the purchase 
by Musammat Lachman Kunwar in 1874 was 
a purchase made for the benefit of her 
husband’s estate and that she intended that 
the property should -torm portion of his 
estate. Some evidence was given on behalf 
of the appellant to show that the pur- 
. chase. money which Musammat Lachman 
Kunwar gave for the property was actually 
lent to her by Chidammi. No evidence 
was given by the other side to show where 
the money came from. The learned Sub- 
ordinate Judge disbelieved the evidence that 
Ohidammi Lal had advanced the purchase- 
money and he says at page 17 of the judg- 
ment:—‘Musammat Lachman was then in 
possession of her husband’s property and, 
therefore, the presumption is that she acquir- 
ed this property with the income arising out 
of her husband's estate.” Itis laid down in 
Siromani’s Hindu Law, page 372, 2nd 
Hdibion:— Where a widow is iu possession of 
her husband’s estate, the burden of proving 
any property to be her own separate pro- 
perty reste on the party calling it as such,’ 

" According to that principle, it was for the 
defendant No. 8 to prove that the share in 
question was Lachman’s separate property and 
her séridhan, but I think that he has failed 
to do so. I donot believe Duli and Bhupal’s 
statement that Lachman took the money for 


this purchase from Chidammi..,l Snd that ' 


Lachman purchased this property out of the 
. income of her husband's property and that 
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she had only a life-interest in it.and that she 
had no right whatever to alienate it. The 
alienations made by her and her transferee’s 
heirs are not binding on . the plaintiff." Even 
if we assume that the property was, purchased 
out of the savings. of the. income of Than 
Chand’s estate, the widow was entitled -to 
deal with those savings as.she thought fit. 
Now, if i¢ could be shown thaf at the time of 
the purchase it was her intention. that the 
property should become an : accretion to 
her husband's estate, .she might not. after- 
wards perhaps have been able to take it 
away from the husband's estate and change 
the devolution of the title thereto. .In the 
present case, however, we find thab not very 
long after the acquisition of the property; 
she mortgaged it, thus dealing with it as her 
own property. We have already mentioned 
that her husband had never owned the pro- 
perty or any shares in this village. Sub- 
sequently in the year 1888, she makes & deed 
of gift. We do not think, under- these 
circumstances, that we ought to hold that it 
was the intention of Musammat Lachman 
Kunwar to bring this property,as an acere- 
tion to her husband's estate, It seems to us 
that the matter is well put. in Mr Trevelyan’s 
Work on Hindu Law at page 458:— "Should 
she invest the income in such à way as to 
indicate her intention that ib was not to form 
part of her husband's estate, bub to remain 
ab her disposal, whether such investment be.of 
a temporary or permanent nature, she: can 
deal with it, a6 any rate, during her life-time. 
Should she not dispose of -property during 
her life-time, it does not pass to her heir but 
is treated as a portion of her husband's 
estate," Under these circumstances, we 
think that the appeal ought to be.allowed. 
We, accordingly, allow the appeal, set aside 
the decree of the Court below and, as against 
the present appellant, dismiss the plaintiff's 
claim with costs.in all Courts including in 
this Court fees on the higher scale. 
Appeal allowed. — 
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CALCUTTA HIGH COURT. 
REGULAR Civic Arrea No. 270 or 1910. 
4 July 25, 1912. 
Present: —Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Holmwood. 
THe SECRETARY or STATE ror INDIA In 
COUNGIL —PrAINTIFF— À PPELLANT 


versus 
RASHIDUL HUQ AND OTHERS—DEFENDANTS 
— RESPONDENTS. 
eink Maintendnie grani-—When resumable— 


Grant with words signifying heritable interest in 
perpetuity — ‘Mai farzand"—Grant made hereditary — 
Assertion of claim against State —Burden of proof. 

Grants for maintenance are, prima facie, resumable 
upon the death of the grantee. 

Woodoyadtilo Deb v, Mukoond Narain, 22 W. R. 
238 and Rameshar Baksh v. Arjun Singh, 281. A. 1; 
28 A. 194 (P. O.), followed. 

Bat this is by no means an inflexible rule of law. 
Where a grant has been made whereby property is 
vested in the grantee and his descendants by appro- 
priate terms sufficient to create an hereditary estate, 
that hereditary estate is not cat down and made in- 
alienable merely by a direction-that certain persons 
were to be maintained. 

Raja Narsingh Deb v. Roy Koylasnath, 9 M. I.A. 55; 


“ 19 Eng. Rep. 662; Gulabdas Jugjtvandas v. Oollector of 


Surat, 3 B. 186; Ram Chandra v. Jogendra Nath, 4 C. 
L. J. 399, Rameshar Koer v. Gobardhan, C. L. J. 202; 
Jagannadha Zemindar of Salur v. Pedda Pakir, 4 M. 
317, referred to. 

Where a grant is made toa person mai farzandan, 
it is a heritable grant in perpetuity. 

In 80 far as a mudadmash grant is made heredi- 
tary by section 15 of Regulation XXXVII of 1793, 
ib is in no way affected by clause 3 of section 8 of 
Regulation XIV of 1825. “This latter provision 
simply lays down that the burden lies upon the per- 
son, who asserts à claim of this description against 
the State, to establish that his olaim is well founded. 


Appeal from the decree of the Sub- Jadge 


of Monghyr, dated March llth, 1910. 


Babu Ram Oharan Mitra, Senior Govern- 
ment ` Pleader, and Babu Nrish Thandra 
Chowdhury, Junior Government Pleader, for 
the Appellant. 


Bobus Jogesh Chandra Dev, Ghanian Sekhar 


> Prosad Singh, Khetra Mohan Sen, Shoroshi 


Oharan Mitra, Harihar Prosad Singh and 
Maulvi Mohammad Mustafa Khan for Maulvi 
Syed Mohammad Tahir, for the Respondents, 


JUDGMENT,—This “is an appeal on 
behalf of the Secretary of State for India in 
Council against the decree of dismissal in a 
suit for recovery of possession of 101 
bighas of lakheraj land. The land in dispute 
was granted to the predecessor of the defend- 
ants, onthe Sth January 1764, by Emperor 
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Shah Alam of Delhi. The original grant 
was destroyed by fire in the beginning of 
the last century; but a copy was obtained 
at the time and has been produced in this 
The Subordinate Judge has held, 
upon a construction of this, grant, that the 
grantee tooka permanent heritable interest 
thereunder and that the land is not resum- 
able by the State. This decision has been 
cuallenged before us substantially, on two 
grounds, namely, first that the decision of 
the Revenue Authorities in resumption pro- 
ceedings, which were heard by the Collector 
on tho 16th Maroh 1838, operate as res 
judicata, and secondly, that upon a true con- 
struction of the grant, the grantee did not 
obtain a perpetual interest in the land. 


Tn support of the first contention, reference 
has been made to the first clause of section 
4 of Regulation ILI of 1828, That Regulation 
was passed to provide for the appointment 
of Special ^ Commissioners for the speedy 
hearing and determination of appeals from 
the decision of the Revenue Authorities in 


regard to land occupied or rent collected by 


individuals without payment of the revenue 
demandable by Government under the 
general law of the country. The first clause 
of section 4 provided that on the establish» 
ment of the Commissioner, the Collector 
may institute inquiries under Regulation IL 
of 1818 and Regulation IX of 1822 with. 
out the previous sauction of the Board of 
Revenue. It further provided that in such 
a proceeding the Oollector should record 
his judgment as tothe liability of the land 
to assessment, and such decision would then 
havé the force and effect of a decree. It 
will be observed that the only question 
within the competence of the Collector to 
decide under section 4 of Regulation III of 
1828 is, whether the land is or is not 
liable to be assessed with revenue. In the 
proceedings which were commenced for tha 
resumption of the disputed land, in 1837, 
the Collector decided that the land was not 
resumable. He held in substance, first, 
that the daughter of the original grantee was 
entitled to continue in occupation of the land 
with payment of revenue to the State, and 
secondly, that the children of the daughter 
were similarly entitled to retain the land 
without payment of any dues to the State. 
In view of these findings, the application 
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for resumption was refused. When the 
matter was carried before the Commissioner, 
an interlocutory opinion appears to have 
been recorded to the effect that the Collector 
had decided that the land was resumable 
upon the death of the children of the 
daughter of the original grantee. This 
interpretation, in our opinion, was manifestly 
erroneous, and what order was finally passed 
by the Commissioner is not known. But 


even if it be assumed that the Collector had ; 


in effect found that the land was so resum- 
able at a future date, the decision was 
clearly witkout jurisdiction. The matter 
directly and substantially in issue before 
the Collector was, whether the land was 
resumable when the application for resump- 
tion was made against the danghter of the 
deceased grantee. That question, as we 
have seen, was decided in favour of the 
representative of the grantee. To that ex- 
tent, the decision may be taken to be 
operative and conclusive between the 
parties; but this view is of no real assistance 
to the present appellant. The first ground, 
therefore, fails. 


In support of the second contention, it has 
been urged that the grant was for main- 
tenance of the grantee and was, consequently, 
resumable upon the death of the grantee. 
In support of this proposition, reliance has 
been placed upon the case of Rameshar 
Baksh Singh v. Arjun Singh (1). Ib may be 
assumed that grants for maintenance are, 
prima facie, resumable upon the death of 
the grantee. [ Woodoyaditto Deb v. Mukoond 
Narain (2) |. But this is by no meansan inflexi- 
ble roleof law. As was pointed out by the 
Judicial Committee in the case of Raja 
Nurstngh Deb v. Rat Koylas Nath (8), which 
was explained by their Lordships in Gulab. 
das Jugjivandas v. Oollector of Surat (4), 
where a grant has been made whereby 
property is vested in the grantee and his 
descendants by appropriate terms sufficient 
to create an hereditary estate, that hereditary 
estate is not cut down and made inalienable, 
merely by a direction that certain persons 
were to be maintained. [See also Ram Ohandra 


(1) 28 Y. A. 1; 23 A. 194 (P. O.). 
(2) 22 W. R. 225. 

(3) 9 M. I. A. 55; 19 Eng. Rep. 682. 
14) 3 B. 186. 
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v. Jogendra Nath (5) Rameshar Koer v. Gobar- 
dhan Lal(6)and Jagannadha, Zemindar of Salur 
v. Pedda Pakir (7) ]. The question, therefore, 
is what is the true meaning of the grant 
made by the Emperor on the 5th June 
1764. That grant states explicitly that 1091 
beghas of land fit for cultivation and held 
under previous sanads stands as madadmash 
in the name of the dependents of the learned 
Mufti Imam-ud-din Hossain. The grant 
then proceads to add that regard being 
had to the rights of the aforesaid person, 
the grant is allowed to stand as before ‘ 
as well as to children and dependents (maz 
farzandan wa wabistagan) from the beginning 
of 1764. The grant concluded with the 
direction to the officers of the State that 
the dependents and the children of the 
Mufti are not to be disturbed in the enjoy: 
ment of the properties conveyed, the dues 
ordinarily payable to the State are to be 
considered as remitted, and they are not 
to demand a fresh sanad every year. It 
is obvious that this was a heritable grant 
in perpetuity and in support of this proposi- 
tion, reference may be made to the decision 
of their Lordships of the Judicial Committee 
in the case of Tulshi Pershad v. Ramnarain 
Singh (8). As pointed out by Wilson in 
his Glossary, the term ba farzand, which 
is equivalent to the expression mat farzand, 
means “with offspring,” “with children; ” 
it ig a term inserted in a grant which 
is made to the grantee and his posterity ; 
itis in fact equivalent to the expression 
bawalad, and it has always been held that 
this expression applies to heirs and descend- 
ants generally, although according to the 
derivative meaning it denotes only the 
children of the grantee or his heirs in direct 
line of descent. 

It is worthy of note that the interpreta- 
tion we put upon the grant is fortified 
by three important circumstances. In the 
first place, though the copy of the grant, 
as we now possess it, is in & torn condition, 
and the word whien precedes the expression 
“mai farzandan wa wabdistagans” cannot 
be read, yet the word is re-produced in 
the written statement of the daughter of 


(5) 4 C. I. J. 899. 

(6) 7 C. L. J. 202. 

(7) 4 M.3 

(8) 12 I. fee 205; 12 C. 117. 
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the grantee in the resumption proceedings 
of 1837. That word, as the Subordinate 
Judge has stated, was daímý whioh means 
permanent. There can be no doubt, there. 
fore, that as the word daim was in the 
original, the grant was made expressly 
in perpetuity. In the second place, the 
grant recites that at the time of its con- 
firmation in 1764, the land stood as madar- 
mash in the records of the State. Now, 
section 15 of Regulation XXXVII of 1793 
shows that a grant of this description is 
hereditary. The learned Government Pleader 
has contended, however, that the effect of sec- 
tion 15 of Regulation XXXVII of 1793 
was weakened, if not completely-abrogated, 
by the provisions of clause 3 of section 3 of 
Regulation XIV of 1825. We are of opinion 
that there is no force in this contention. In 
so far as a madudmash grant is made heredi- 
tary by section 15 of Regulation XXXVII 
of 1793, ib 18 in no way affected by clause 3 
of section 3 of Regulation XIV of 1825. 
This latter provision simply lays down that 
the burden lies upon the person, who asserts 
a claim of this description against the State, 
to establish that his claim is well-founded. 
Bat even if the burden be thrown entirely 
upon the defendants in this case, they have 
completely established the permanent grant 
they allege by the deed of the 5th Janu- 
ary 1764. In the third place, the construo- 
tion we put upon the grant is borne out by 
what has been hitherto accepted as the cor- 
rect view by the officers of the State. If the 
contention of the appellant is well-founded, 
there was a personal grant. to the Mufti 
Imam-ud-din by name and also to his children. 
In this view, upon the death of the daughter 
of the grantee, the State was entitled to re- 
sume the land; but, as a matter of fact, in 
accordance with the view of the Revenne 
Authorities expressed in 1833, the dee 
scendants of the daughter have been al- 
lowed to continue undisturbed in possession 
without payment of revenue to the State for 
more than a quarter ofa century. In view 
of these facts, there is no room for contro- 
versy that a perpetual grant was made in 
1764 in favour of the predecessor of the 
defendants. 

The result is, that the decree of the Sub- 
ordinate Judge is affirmed and this appeal 
dismissed with costs. The hearing fea will 
be as follows: 
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Babu Jogesh Chandra Dey will get one gold 
mohur, Babu Harihar Prosad Singh one gold 
mohur, Babu Khetra Mohan Sen three gold 
mohurs, Babu Chandra Sekhar Prosad Singh 
three gold mohurs and Manlvi M. Mustafa 
Khan who appears for M. S. M. Tahir, ten 
gold mohurs. 

Áppeal dismissed, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
SECOND Civit, Appaat No. 131 or 1912, 
June 24, 1913, 

Present: —Mr. Lindsay, J. O. 
DULARE SINGH-—PLAINTIFF— À PPELLANT 
vOr$us 
SUMER SINGH anp OTHERS— DEFENDANTE 


inem - "S'ELEBPONDE TG, 

ppeai, second,— Findings of fact, when to TY 
ipm Value of evidence MM LL 

he findings of fact cannot be disturbed b 
. th 

second Appellate Court unless the appellant Ka 
in showing that the Court below committed some 
error of law in arriving at its conclusions. 


The question of what value should be attach 
. d 
the evidence produced by the parties respectively ie 
nob a matter to be decided in second appeal. 


Appeal against an order of the Distri 
Judge, Hardoi, dated 4th January 1912 
reversing that of the Munsif, Sandil | 
27th January, 1911. c 


Mr. 0. F S. Oehme, for the Appellant. 


Pandit Gokaran Nath Misra, for the Re- 
8pondents. l 


JUDGMENT.—The facts of this caso are 
that the plaintiff-appellant, Dulare Singh 
brought a suit in the Court of first instance 
claiming proprietary possession of certain 
property which had once belonged to Jugga 
Singh and which after Jugga Singh’s death 
remained in possession of hig widow, Musam- 
mat Dallo. The plaintiff claimed to be the 
nearest reversioner of Jugga Singh. The 
four defendants, who are in possession of the 
property, denied the plaintiffs right and 
asserted that they were the nearest ro. 
versioners of the last male owner. They 
further denied the legitimacy of the plaintiff 
The first Court decreed the claim. The 
lower Appellate Court has reversed this 
decree and dismissed the suit. The two 
points which arose for decision before 
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the learned Judge were, first, whether 
the plaintiff was the nearest reversioner, 
aud secondly, whether he was of legitimate 
descent. The learned Judge, after full discus- 
sion of all the evidence on the record, came to 
the conclusion, first, that the plaintiff had fail- 
ed to establish his relationship as the nearest 
reversioner to Jugga Singh and secondly, 
that the plaintiff was of illegitimate birth. 
This decree of the District Judge is attacked 
herein second appeal upon five grounds. 
But it appears to me, after having heard the 
argument, that the appeal must fail. The 
findings of the lower Appellate Court are 
findings of fact which cannot be disturbed 
here unless the appellant succeeds in showing 
that the Court below had committed some 
error of law in arriving atits conclusions. 
The first two grounds taken in the appeal 
relate to the weight ofthe evidence which 
was produced in the case. It is claimed that 
the findings of the ° District Judge are not 
warranted by the evidence onthe ‘record 
and that the evidence which was pui forward 
by: the defendants was unreliable and 
worthless as against that which was pro- 
duced on behalf of the plaintiff-appellant. 
The question of what value should be attach- 
ed to the evidence produced by the parties 
respectively was & matter for the learned 
Judge to deal with and it was open to him 
to reject or accept which as he thought fit. 
Ib cannot be said that the learned Judge 
has failed to discuss the evidence in his 
judgment, for it seems to me that he hag 
taken full notice of the evidence on both sides. 
In the third and fourth grounds of appeal, 
itis contended that the learned Judge has 
taken an erroneous view of the law and has 
erred in disregarding the oral and docu- 
mentary evidence of the plaintiff. These 
grounds, in my opinion, are not sustainable. 
The learned Judge, referring to the oral evi- 
. dence produced by the plaintiff, has dismissed 
ib as being of practically no value 
whatever. As for the documentary evidence, 
the plaintiff relied principally upona certain 
pedigree which was filed in a litigation some 
years ago to which heand the defendants 
were parties. That pedigree, it would appear, 
was drawn up by Musammat Dallo, the widow 
of Jugga Singh and, no doubt, if it is admis- 
Bible in evidence, it supports the case seb 
, up fur the plaintiff-appellant; bat the learned 
Judge held, and in my opinion rightly, 
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that this pedigree was not admissible in 
evidence and could not be relied on. Musam- 
mat Dallo is dead and the pedigree could 
be admissible only under the provisions of 
section 32 clause 5 of the Indian Hvidence 
Ast, which makes relevant statements made by 
deceased persons respecting relationship pro- 
vided that the person making the statement 
had special means of knowledge and subject 
to the condition that the statement was 
made before the question in dispute was 
raised. While it may be true that Musammat 
Dallo was a person who had special means 
of knowledge in the case, it is qnite clear 
that this statement dictated by Musammat 
Dallo, and which the plaintiff relies on as 
a pedigree, was made after the question of 
relationship now in dispute had arisen. This 
point is clearly made out both in the judg- 
ment of the Munsif and of the learned 
District Judge. The lower Court was, there- 
fore, quite right in rejecting this so-called 
pedigree. The finding, therefore, that the 
plaintiff failed to prove his relationship with - 
Jugga Singh must be sustained. This find- 
ing is sufficient to dispose of the appeal and 
I do not, therefore, think it necessary to dis- 
cuss the other question, namely, the legiti- 
macy or otherwise of the plaintiff-appellant. 
I dismiss the appeal with costs. ` 

Appeal dismissed. 





MADRAS HIGH COURT. 
ORIGINAL Sipe Appeas No, 102 or 1912. 
August 4, 1913. 
Present:—Sir Arnold White, KT., 

Chief Justice and Mr. Justice Oldfield, 
T, RUTHNA GRAMANY AND ANOTHER— 
PLAINTIFF8— APPELLANTS 
versus 


N. VEERABUDRA ATYAR AND OTHERS 


— DerenpaNtTs-—RESPONDENTS. 

Appeal—Practice—Appeal from Original Side—Ju- 
risdiction of single Judge to excuse delay—Notice not 
signed by competent authority— Waiver of irregularity 
—Inaction— Limitation Act (IX of 1908), s. b— Madras 
Original Side Rules, r. 356—Appellate Side Rules, rr. 
1, 76 —Burden of proof—Frame of issue—-Party accept- 
ing onus—Court not bound to hear defendants case 
when plaintiff fails to prove his case. 

A single Judge of the High Court, sitting in the 
Admission Court, is competent to excuse delay in 
the presentation-of an appeal under section 6 of the 
Limitation Act, whether the appeal is froma deoree 
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of the Original Side of the High Court or from that 
of a Mofussil Court. 

A Judge, who makes an order for the admission of 
an appeal after the period of limitation prescribed, 
is not adjudicating an “appeal.” 

If a party, having notice of a motion, appears and 
contests the case on merits, he must be held to have 
waived his objection based on the ground of any irre- 
gularity in the issue or service of a notice. 

An appeal from an Original Side decree of the 
High Court was preferred some days after the pres- 
cribed period of limitation. An affidavit was filed 
explaining the cause of delay. The Judge in the 
Admission Court ordered that notice should go to 
the respondents why the delay should not be ex- 
cused. The appellant's Vakil served the respondents 
with a formal notice of this order. The notice only 
bore the signature of the appellants’ Vakil and did 
not bear the signatures of any competent authority 
or the seal of Court, All the respondents, except one, 
A., appeared and showed cause why the delay should 
not be excused but the Judge excused the delay and 
admitted the appeal. When the appeal was called 
on for hearing before an Appellate Bench, A. took the 
preliminary objection that the appeal was out of time: 

Held, (Per White, O. J., whose opinion prevailed) 
that as 4. had notice of the proceedings in admission, 
he was bound by the order of the Admission Court 
excusing delay in the presentation of the appeal. 

Per Oldfield, J., dissenting:—That as the notice was 
not given by any competent authority, it imposed no 
obligation on A, and the adjudication, made in A's 
absence and when he was under no duty to be 
present, was a nullity as against him. 

Per White, C. J.—Rule 355 of the Original Side Rules 
'and rule 76 of the Appellate Side Rules apply only to 
applications made after an appeal has been admitted, 


and not to an application to excuse delay in filing an 
appeal, 


Per Oldfield, J.—'l'here is no rule which provides 
for the bringing of a party before the Court at the 
beginning of proceedings or for his being informed of 
such beginning otherwise than by a communication, 
bearing the signature of the Court or its officer and 
the Jos seal, An adjudication, originally a nullity 
ag?" \a person only nominally a party to it, cannot 
be validated against him by his mere inaction, un- 


accompanied by positive conduct which amounts to 
an estoppel. i 


Per Curiam.—Where a party has. accepted the 
issues in the form in which they are framed, which 
shows the burden of proof to lie on him, heis not 
entitled to set up the case in the Appellate Court that 
the burden of proof was on the other party. 

A Judge need not insist upon the defendant going 
into the witness-box, if the plaintiff has failed to 
establish his case. 

If a plaintiff sets up a case and fails to prove it 
when he calls his witnesses, it is open to the 
Court to dismiss his suit on the ground shat there 
is no case for the defendant to answer. 


Aappeal from the decree and jndgment 
of the Hon’ble Mr. Justice Bakewell, dated 
19th Angust 1912, in the Ordinary Original 
Civil Jurisdiction of the High Court and 
made in O, S. No, 42 of 1910. 
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Mr. S. Subramania Atyar, for the Appel- 
lants. 


Messrs. M. O, Parthasarathi Atyangar and 
V. V. Srinivasa Atyangar, for the Respond- 
ents. 


PRELIMINARY JUDGMENT. 

WmurvEg, O. J.—In this case, an appeal 
from a decree of a Judge sitting on the 
Original Side of this Court was preferred ten 
days after the prescribed period of limitation. 
An explanation was called for, and an affidavit 
was filed explaining the cause of delay. Ihe 
case was then posted before the Admission 
Court “for orders.” In the Admission Court, 
the learned Judge ordered that notice should 
go to the respondents to show cause why the 
delay should not be excused. The appellants’ 
Vakil served the respondents with a formal 
notice of this order. The respondents other 
than the fifth appeared before another Judge, 
sitting in the "Admission Court", aud 
showed cause why the delay should not be 
excused. The Judge excused the delay and 
admitted the appeal. 


When the appeal was ealled on for hear- 
ing before an Appellate Bench, Mr. V. V. 
Srinivasa Aiyangar, on behalf of the 5th 
respondent, took the preliminary objection 
that the appeal was out of time, He contend. 
ed that it was open to him to take this 
objection notwithstanding the adjudication 
in the matter by Judge of the “Admission 
Court." His points were, first, that the 
order of the Judge directing notice to show 
cause before a Single Judge, and the order 
of the Judge excusing the delay after cause 
had been shown, were made without jurisdic. 
tion; and, secondly, that the procedure in 
connection with the service of the notice | 
was not in accordance with the rules 
and that on that ground the final order was 
bad. 


First, a9 regards the question of jurisdic. 
tion: It was contended that the decree, 
against which the party desired to appeal, 
being that of a Judge sitting on the Original 
Side of this Court, the matter was governed 
by “the Rules of the High Court in its 
Original Jurisdiction and un appeal thero- 
from” and that the “Rules of the High 
Court in its Appellate Jurisdiction” had no 
application. (The rules may conveniently 
be referred to as the Original Side Rules 
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and the Appellate Side Rules). The procedure 
in connection with obtaining an extension of 
time for an appeal from the Original Side 
might, no doubt, be regulated by rules 
framed under the powers under which the 
Original Side Rules are made. But Iam 
not dealing now with the question of pro- 
cedure but with the question of jurisdiction. 
The Appellate Side Rules are made in 
pursuance of the powers conferred by, inter 
alia, sections 13 and 14 of the High Courts 
Act (24 and 25 Vic. c. 104). Rule 1 
provides for the exercise of the jurisdiction 
vested in the Court, and it says in so many 
words that an application for the admission 
of an appeal presented after the expiry of 
the period allowed by the Law of Limitation 
should ordinarily be heard and determined 
by one Judge. It seems to me that on an 
application of this nature, the Judge is not 
asked as an appellate tribunal to deal with 
an order which has been made by another 
tribunal. He is asked to exercise the power 
given him by section 5 of the Limitation 
Act and to say that an appeal may be 
admitted after the period of limitation 
prescribed therefor. This is a power which 
rule (1) of the Appellate Side says may be 
exercised by one Judge. Whether the power 
is invoked with reference to an appeal 
from a decree of a Judge sitting on the 
Original Side of this Court or from a decree 
of a Mofussil Court, so far as any question 
of jurisdiction is concerned, seems to me 
to be wholly immaterial. A Judge who 
makes an order for the admission of an 
appeal after the period of limitation pres- 
eribed, is not adjudicating on the appeal, 
See the judgment of Edge, C. J., in Husaini 
Begum v. The Collector of Muzzaffarnagar (1). 
He is exercising a power given to the Court 
by the Limitation Act in pursuance of a rule 
validly made, that the power may be exercis- 
ed by a single Judge. It scarcely seems 
necessary to consider, so far as the question 
of jurisdiction is concerned, whether, when 
a Judge exercises this power in connection 
with an application to extend the time for 
appeal from a decree on the Original Side, he 
is exercising Original or Appellate Jurisdic- 
tion. I am of opinion that the objection 
that the orders were made without jurisdic. 
tion fails. 
(1) 11 A. 176; A. W. N. (1889) 27. 
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Then as' to the suggested irregularity of 
procedure in connection with the notice: 
As I have said, the Rules of the Original 
Side would be applicable if there were 
any rules on the point. Tbe question is, are 
thereP The Judge directed notice to go and 
a formal notice was served on the respondents 
by the appellants’ Vakil. It was contended 
that this notice was bad, since the require- 
ments of rule 355 read with rule 155 
of the Original Side Rules had not been 
complied with. There are no express words 
in rule 355 limiting its operation, as in 
rule 354, to applications made after the 
admission of an appeal and the words in 
Rule 355 “any matter relating to the appeal” 
are, no doubt, very wide. Nevertheless it 
seams to me that Rule 355 applies to appli- 
cations made after an appeal bas been 
admitted. [n other words, when a question 
of admitting. an appeal after the period of 
limitation has expired comes before the 
Court, there is no "appeal" within the mean- 
ing of that rule. There is only a request by 
the appellant that the bar to his exercising 
his right of appeal should be removed, 
I do not find any provision in the Original 
Side Rules regulating the procedure when 
the Court is asked to exercise the powers 
conferred by section 5 of the Limitation 
Act. Aa it seems to me, the learned Judge 
directed the notice to go not in pursuance 
of any express,rule of procedure, but in 
accordance with the general principle that au 
order should not be made affecting a man’s 
right (in this case the right to say the appeal 
was time-barred) without his being heard. 
In the absence of express rules as to the pro- 
cedure in Original Side appeals, the practice 
would seem to be to post the Original Side 
appeals which are out of time "for orders" in 
the same way as Mofussil appeals are posted 
under Rule 37 of the Appellate Side Rules. 

We are not now considering whether a 
more convenient practice would not be to 
require a party who desires to get the benefit 
of the section of the Limitation Act to apply 
by notice of motion on his own initiative, 
the appeal being dismissed automatically 
if he does not apply. We are considering 
whether the order of the learned Judge 
admitting the appeal is bad. 


On behalf of the respondents, Mr. V. V. 
Srinivasa Aiyangar contended, in the alter- 
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native, that if the Appellate Side Rules 
applied, those rules had not been complied 
with, and that, consequently. the order was 
bad. He referred to Rule 76, but itis clear 
to my mind that this rule only applies after 
the admission of an appeal. 

Assuming there was jurisdiction to make 
the order complained of, as I think there 
clearly was, even if there had been irregularity 
in procedure, the irregularity was waived 
so faras the respondenta other than the 
fifth are concerned. They received the 
notice, they appeared by their Vakils in 
pursuance of the notice, and their Vakils 
showed cause against the order being made, 
They cannot now be. heard to say the 
notice was irregular. Mr. V. V. Srinivasa 
Aiyangar who represented the 5th re- 
spovdent admitted that his client was served 
with the notice and he admitted that he 
knew his client had been served. He did 
not appear becanse he considered the notice 
irregular and because he was of opinion 
that any order which might be made 
would be made subject io objection at the 
hearing. He does not come before us by 
way of appeal from the order of the 
learned Judge, (1 express no opinion as 
to whether there is any right of appeal) 
and he does not come before us on notice 
of motion under rule 354 of the Original 
Civil Rules. I do not think itis necessary 
to consider whether in the events which 
have happened Mr. V. V. Srinivasa 
Áiyangar on his own admissions can claim 
the right to be heard at this stage on 
the question whether the appeal should 
be admitted. Assuming he can, I think 
his objection fails, and I would overrule 
it on the ground that the question which 
he asks us to deal with has already been 
&djudicated on by a competent tribunal. 

OLDFIELD, J.—I deal first with the ques- 
tion whether the learned Judge’s order 
admitting the appeal in spite of its pre- 
sentation out of time was passed with 
jurisdiction, and I adopt the statement of 
the facts contained in the judgment of the 
learned Chief Justice. The point in issue 
is of some substance, because a decision 
against the respondents will entail that 
‘they were entitled to have this part of 
the case dealt with finally by one Judge 
only, sitting in the admission Court, not 
by two sitting as a Bench for final disposal. 
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It seemed to me at first doubtful, whether 
the powers of one Judge under Appellate 
Side Rules No. 1 were not limited to the 
admission of appeals, which were out of time 
in cages, in which no issue of process to the 
respondent or witnesses was required since 
those rules made no provision for such 
issue and itis doubtful whether the Civil 
Procedure Code applies at the stage in 
question. But the rules are made under 
sections 13 and 14, High Courts Act, which 
do not refer to the Code, and clause 37 
of the Letters Patent which directs only 
that in the making of Rules it is to be 
the guide ‘as far as possible." It is, 
therefore, possible to hold that the grant 
of substantive power to a single Judge 
by the rules to admit appeals implies the 
grant of all subsidiary powers necessary to 
their effective exercise, and the procedure 
of the learned Judge, who ordered pro- 
cess to the respondents and witnesses in 
this case, was, therefore, not opeu to objecs 
tion: I accordingly agree with the learned 
Chief Justice that the learned Judge’s order 
was passed with jurisdiction in so far as 
it was against respondents Nos. 1 to 4 who 
were parties to his proceedings and, there- 
fore, must be held to have waived their objec» 
tion to them based on the absence of valid 
notice, which I next consider. 

As atated in the judgment of the learned 
Chief Justice, the learned Judge ordered 
notice to the respondents, and it was given 
by the Pleader for the appellants to the 
5th respondent and the others over his 
own signature. The fifth respondent dis- 
regarded it, abstaining from taking any 
part in the proceedings on the ground that 
he had no notice of them from any 
authority competent to give it. It is also 
objected to the notice that it specified no 
date for the hearing and contained nothing, 
by which the proceedings could have been 
jdentified on the notice boards. It is true 
that it did neither. But the absence of 
any siguature by a competent authority 
and of the seal of the Court afford, in my 
opinion, sufficient ground for the decision 
of the case. It is not necessary to go 
through the various provisions of the Rules 
and Oode, which have been cited, or to 
decide by which this case is covered, 
because none provides for the bringing of 
a party before the Court atthe beginning 
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of proceedings or for his being informed 
of such beginning otherwise than by a 
communication, hearing the signature of the 
Court or its officer and the Court’s geal. 
The notice issued to the fifth respondent 
did not fulfil these requirements and was, 
therefore, useless. It is not material that 
it was stated to be issned under the orders 
of a learned Judge, when its authority was 
not vouched in the method, which the law 
explicitly directs. Nor can itimprove the 
appellants’ position that their Pleader, as 
he explained himself, issued the notice, 
because being ignorant of any precedent, he 
doubted whether the Registrar would sign 
one ; he failed to comply with the law at 
his risk, and shonld, in case of doubt or 
the Registrar’s refusal], have applied to the 
learned Judge for explicit instructions. The 
notice, given by no competent authority, 
could impose no obligation on the 5th 
respondent and the adjudication, made 
in his absence and when he was under 
no duty tobe present, was, in my opinion, 
a nullity as against him, 

It is urged that the 5th respondent 
has been dilatory in advancing his objec- 
tions to the learned Judge’s order and 
Bishendut Tewari v. Nandan Pershad Dubay 
(2) has been cited to show that if he 
was not bound by it originally, his ac- 
aviescence in it and failure to take steps 
to have it seb aside have made it binding 
on him. His Pleader has, no doubt, admitted 
that the notice above referred to was served 
and that proceedings were within his 
personal knowledge. Butthere is nothing 
before us to show that the 5th respondent 
knew of their result, until he received 
notice of the admission of the appeal and 
date of hearing. The case cited decided, 
in my opinion, only that, when the delay 
to be excused was short and due to bona 
fide mistake, the respondents’ failare to 
take action, prolonged for the inordinate 
period of two years, could be taken into 
account in deciding whether that delay 
should be excused. So far in the present 
case the question whether there was 
sufficient cause for the delay has not been 
argued on its merits. But it can at once 
be said that there is no question of a 
similar delay cn the Sth respondent’s part 


(2) 12 C. W. N. 25. 
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in taking action. For the hearing of the 
appeal, for which he reserved his objections, 
waa likely to take and has taken place 
within a much shorter time, seven months, 
of which two were vacation, and ib is 
dcubtful whether an application for review 
of the order admitting the appeal (the 
expedient apparently indicated in the 
authority under discussion} would have been 
heard sooner, if one had been made. But 
whether or notthe scope of that authority, 
must be limited in the manner suggested 
the proposal to consider the 5th respond- 
ent’s delay (if any) as barring his present 
objection, would be unacceptable. An ad- 
judieation, originally a nullity ageinsb a 
person only nominally a party to it, 
cannot be validated against him by his 
mere inaction, unaccompanied by positive 
conduct which amounts to an estoppel. 
Baswantappa v. Ranu (8). And no such 
conduct isin question here. This principle 
cannot be affected by the special ‘character 
of the adjudication as one excusing delay 
in the presentation of the appeal and not con- 
firming or dissenting from any conclusion 
of the Conrt of first instance. For its 
possession of that character cannot affect 
the necessity (which is in fact conceded) 
for a valid notice to the 5th respondent, 
or the reasons, for which the notice given 
bas been held invalid, If, as I hold, 
the learned Jodge's order was void against 
the 5th respondent, he was under no 
obligation to displace ib and cannot be pre- 
judiced by not having done so. 

I regret that, for these reasons, I am 
constrained to differ from the learned Chief 
Justice and to hold that the 5th respond- 
ent is entitled to re-open and to contest 
cn the merits the question whether the 
appeal is in time as against him. 

By tae Court.—-The result is, that under 
Article 36 of the Letters Patent, the opinion 
of the Chief Justice prevails. = 

Then their Lordships heard the case on 
the merits and delivered the following 

FINAL JUDGMENT. 
Waits, C, J.—On behalf of the appellants, 


proof was on the defendants and that the 
learned Judge was wrong in dismissing the 
suit without calling upon them. 


ib has been contended that the burden t 


(8) 9 B. 86. 


“ 
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Two points have been taken on behalf 
of the respondents, (1) That the appellants, 
having accepted the issues in the form 
in which they were framed, which showed 
the burden of proof to lie on them,- were 
not entitled to set up the case in the 
Appellate Court that the burden was on 
bhe respondents; and (2) that the burden 
of proof was on the appellants -and they 
had failed to discharge it. 

There seems to be some conflict of authority 
as to the question on whom does the burden 
of proof lie when sons impeach an aliena- 
tion of family property made by their father 
on the ground that if is not binding on 
them. The case of Subramania v. Sadasiva 
(4), to which Mr. Subramania Aiyar on 
behalf of the appellants has called our 
attention, no doubt, supports the view for 
whish he contended. But this case would 
seem to have been questioned at least 
on one oceasion (our attention was called 
to an Allahabad case), and itis not easy 
to reconcile it with the later decisions. We 
have also been referred to the Full Bench 
decision of WVenkataramanayya Pantulu v. 
Venkataramana Das Pantulu (5). The only 
point which was considered by the Court 
in that ease was, where a debt is incurred 
at the time of sale or mortgage, is 1b an 
antecedent debt within the meaning of the 
words ‘antecedent debt" as used in the 
judgment of the Privy Oouncil in Suraj 
Bansi Koer v. Sheo Pershad Singh (6)? No 
question of onus of proof arose in that 
case, and no such question was considered. 

Then we have the case of Malayandz 
Goundar v. Subbaraya Vanavaraya | Goundar 
(7). Itis there observed that the trend 
of authority in this Presidency was in 
accordance with the view of the authority 
of the Full Bench in Ohandra Dea Singh v. 
Mata Prashad (8). The view, to which 
apparently we were referring, is the view 
indicated by Mr. Justice Banerjee and is 
to be found in page 215 of tbe report, There 
he says:— Where a son comes into Court to 
assail a mortgage made by his father or a 
deoree passed against his father upon the 


(4) 8 M. 76. 

(5) 20 M. 200; 16 M. L. J. 69; 1 M. L. T. 28, 

(6) 5 C. 148; 4 C. L. R. 226; 6 I. A. 88. 

(7) 8 Ind. Cas. 854; (1911) 1 M. W. N. 50; 9 M. L. T 
163; 21 M. L. J. 521. ` 

(8) 1 Ind. Cas. 479; 31 A. 176; 6 A, L. J. 263 (F. B). 
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mortgage ora sale threatened in execution of 
such decree, the onus is on the son to 
establish that the debt which he desires 
to be exempted from paying was of such a 
character that he would not be under a 
pious obligation to discharge it.” The 
recent decision of the Privy Council, so far 
as one can judge from the short report in 
Sri Narain v. Lala Raghubans Raz (9), would 
seem to be in support of the contention 
which has been put forward by the respond- 
ents in this case. There, Lord Macnaghten 
said:— In this case, their Lordships entirely 
agree with the High Court that the 
appellants have failed to prove their case." 
In that case, the appellants were the sons. 
The case which they set up was that 
the alienations on which the respondents 
relied did not bind the family property. If, 
as would seem to be the case, so far as 
wecan judge from the report, the Privy 
Council there were of opinion that the onus 
in thab ease was on the sons who were 
defendants, if would seem that o fortior? the 
onus would be on them when, as here, 
they are plaintiffs. I do not want to lay too 
much stress on this judgment of the Privy 
Council, which is very short, because we 
have not had the opportunity of looking 
into the proceedings in the Courts below, 
and without doing that, we might possibly 
be under some misapprehension as to the 
effect of the judgment. 

The proposition put forward on behalf of 
the appellants owas that, where an 
antecedent debt is established, the onus 
was on the son who impeaches the alienation 
to show that the debt was tainted by im- 
morality and that, in all other cases, the 
onus was on the parties who relied on the 
alienation. I do not think it necessary for 
us to cousider this question further, because 
I think we ought to dismiss this appeal 
on the first ground taken by Mr. Partha- 
sarathi Aiyangar. It is perfectly clear from 
the form of the issues in this case that the 
plaintiffs accepted the onus, The second 
issue is:—' Were the mortgage of items Nos. 1 
to 10 and the sales of items Nos. 2, 3, 7, 8 and 
9 not binding on the plaintiffa"P If there 
were any doubt about that, it would be set 
at rest by the terms of the second ground 


(9) 17 Ind. Cas. 729; 25 M, D. J. 27; 17 C.W.N. 124; 
(1913) M, W. N. 768. 
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of appeal. Ib is stated thus: “The learned 
Judge ought to have held that the plaintiffs 
have discharged the onus which lay upon 
them of proving that the debts in question 
were contracted by their father for illegal 
and immoral purposes.” I do not desire 
to say anything which is not necessary for 
the purposes of this case. In this caso, ib 
seems to me that the plaintiffs are not 
entitled, having accepted the onus and hav- 
ing & finding against them, to turn. round 
in & Court of Appeal and, in the teeth of 
their own grounds of appeal, say that the 
onus is on the other side and that they 
have nob discharged it. If such latitude is 
allowed to litigants, it seems to me all sorta 
of inconvenient results might ensue, 

With regard to the 6th defendant, all | 
need say is that on the evidence it seems to 
be reasonably clear that tLe suggested im- 
morality is not of a nature which would 
affect the title of the 6th defendant. 

One other point was taken. That was 
that the learned Judge ought not to have 
dismissed the suit as he did, but that he 
should have insisted upon the defendants 
going into the box. I cannot possibly ac- 
cept that contention. If the plaintiff sets 
up a case and fails to prove his case when 
he calls his witnesses, it is, of course, open 
to theJudge to say:— There is no case for 
the defendants to answer. I dismiss the 
plaintiff’s suit.” I think we ought to dis- 
miss this appeal. 

The appellants will pay three sets of costs 
to the respondents in proportion to their 
respective interests. 

OLDFIELD, J.—I agree. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Second Civit, APPRALS Nos. 2776 anp 2868 
or 1908. 

August 1, 1913. 
Present:—Mr. Justice Beachcroft and 
Mr. Justice Mullick. 
KHETTRA NATH ROY —DzregsDANT — 
APPELLANT 

versus 
MAHOMED UZLR MUKTHAR AND OTHERS 


—PLAINTIFF8— RESPONDENTS, 
Qontract Act (IX of 1872), 88. 62, 70 —Interested in 


payment—Bound by law to pay —Enjoyment of benef 
of non-gratuitous payment made lawfully —Patni put 
wp to sale in execution of rent-decree against scme of 
the patnidars—Dar-osat-balukdar, bona fide believing 
thig interest to be in jeopardy, making payment of 
decretal amount and averting sale—Suit by him against 
judgment-debtors for recovery of amount. 

A paint was put up to sale in execution of a decree 
against some of the patnidars. The tenure was first 
put up for sale subject to incumbrances but, as the 
bids were too low, it was advertised for sale free of 
incumbrances, Upon this, the plaintiff, a one-anna 
sharer in a dar-osat-taluk under the patni, being ander 
a Yona fide apprehension that his interest was in 
danger, paid the decretal amount and prevented the 
sale of the patni. He then sued the judgment-debtors 
for the amount paid by him: 

Held, (1) that the plaintiff had an interest in making 
the payment within the meaning of section 69 of the 
Contract Act, and the defendants were bound by law 
to pay the money; that the case, therefore, came 
within section 69; 

(2) that it also came within section 70 as the 
payment was not made gratuitously and was 
made lawfully, because the payment was accepted 
by the Court, and the defendants enjoyed its benefit 
and that, therefore, the plaintiff was .entitled to 
recover. 

Mohendra Ghoshal v. Bhuban Mardana, 6 Ind. Oas. 

810; 88 C. 1; 14 C. W. N. 945; 12 C. L. J. 666 and 
Raja Baikunto Nath Dey Bahadur v. Udey Qhandra 
Matti, 2 C. L, J. 311, referred to. 
. Appeal from the decrée of the  Sub-Judge 
of Noakhali, dated August 25th, 1908, modi- 
fying that of the Second Munsif of Lakhipur, 
dated September llth, 1907. 

Babu Romesh Ohandra Sen, for the Appel- 
lant. 

Babu Asita Ranjan Ohatterjz, for the Re- 
spondenta, 

JUDGMENT. 

Beacuorort, J.—I have read the judgment 
which my learned brother is about to deliver 
and agree that the appeals must be dismissed 
with costs, on the ground that both sections 
69 and 70 of the Contract Act apply to the 
case. 

The case of Raja Batkunto Nath Dey. Baha- 
dur v. Udoy Chand Maiti (1), is, no doubt, an 
authority for the proposition that a person, who 
made a payment to save a sale, would not get 
the benefit of section 69, unless his own in- 
terest would actually be affected by the sale. 
There is an important element in thia case, 
which differentiates it from that. It is found 
not only that plaintiff did in fact think that 
his interest was in jeopardy, bat that the 
tenure was first pnt up for sale subjest to 
incumbrances, and then as the bids were too 
low, it was advertised for sale free of incam- 


(1) 20. L. J. 811, ; 
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brarices, and it was only then that plaintiff 
made the deposit. Whether the Court was 
right or not in advertising the tenure for 
sale free of incumbranees was a matter into 
which the plaintiff could hardly be expected 
to inquire. He would be quite justified in 
presuming that the Court's order wasa proper 
one and that if the amount were not paid, his 
interest would pass. In the circumstances, I 
think it may be said without question that 
he was interested in the payment. 

I think that section 70 also applies. It 
was found that the payment was not made 
gratuitously and that the patnidar enjoyed 
the benefit of it. And in the words of Jen- 
kins, C. J., in the case of Mohend»a Ghoshal v. 
Bhuban Mardana (2), “seeing that in making 
the deposit he acted with the approval of the 
Court, what he did was done lawfully.” 

MurLic&, J.—The plaintiff is a one-anna 
sharer iu a dar-osat-patnt taluk. It has been 
found that defendant No. 1 has a five-anna 
share in the putnz, defendant No. 1 a four-anna 
share, defendants Nos. 3 to 7 a one-anna 
share, the zemindars a two-anna share, and 
that defendants Nos. 8 to 10, notwithstanding 
the plaintiffs’ allegation, have no share in the 
putini. Ib has also been found that for the 
sake of convenience, the putnidars represent- 
ing ten-annas and six-annas in the putni 
pay rent to the superior landlords separately, 
but that this arrangement does not constitute 
a division of the tenure. Certain ‘puinidars, 
whose shares amount to five annas out of the 
tenannas and three annas out of the six 

anuas, have created a dar-osai-putni taluk in 
-= favour of Annada Chandra Bhuttacharya 
which is now by purchase in the possession of 
defendant No.1. The ten annas patnidars 
having defaulted in payment of rent, the 
zemindars put the putni up to sale. The 
plaintiff, apprehending that his dar-osat taluk 
was jeopardised, paid the arrears and prevent- 
ed the sale. He now sues defendants Nos. 1 
to 10 for contribution. The Munsif found 
that the payment was not made under sec- 
tion 171, Bengal Tenancy Act, but that under 
sections 69 and 70 of the Contract Act, the 
plaintiff was entitled to contribution.. He 
dismissed the suit as against defendants 
Nos. 8 to 10 but decreed it with interest 
against defendants Nos, 1 to 7. Oo appeal, the 
Subordinate Judge reduced the rate of in- 


(2) 6 Ind. Cas. 810; 88 O. 1; 14 O. W. N. 945; 12 0. 


L. J. 560, 


terest as against defendant Nos. 1 to 7 and 
the costs as against Nos. 8 to 10, but in other 
respects affirmed the decree. Defendants 
Nos. 1 and 2 now appeal and plaintiff prefers 
a cross-appeal. The first objection urged 
before us is that the suit is not maintainable. 
It is urged that under section 171, Bengal 
Tenancy Act, a mortgage suit does not lie. 
In my opinion, section 171 does not justify 
such a contention. It is next urged that the 
plaintiff, having sued on the basis of a mort- 
gage, is not entitled to a simple money-deo- 
ree. The reply to this is that the plaintiff 
has in fact sued for both reliefs, and that 
even if he had sued only upon the 
mortgage, the Court would not be debarred 
from giving a money-decree, if it thought fit 
to do so. 

I will now deal with the merits of the case. 
I agree with the Subordinate Judge that the 
putni having been put up to sale in execution 
of a decree against some of the patnidars only, 
the dar osai-taluk of the plaintiffs would not 
have been avoided by the sale and that, there- 
fore, the plaintiff was not entitled to make the 
deposit under section 171 of the Bengal Tenancy 
Act. But it has been found that in fact the 
whole taluk was advertised for sale and that 
the plaintiff was under a bona fide apprehen- 
sion that his interest was in danger. Inthese 
circumstances, the plaintiff had an interest in 
making the payment within the meaning of 
section 69 of the Contract Act. There can 
also be no doubtthat the defendants-appellants 
were bound by law to pay the money. Saa- 
tion 69, therefore, is fully applicable to the 
case although the learned Vakil for the re. 
spondent before us has declined to rely on this 
section. | am also of opinion that the case 
is governed by section 70 of the Contract Act. 
There are clear findings of fact to the affect 
that the payment was not made gratuitously, 
and that the defendants enjoyed the benefit 
thereof. In regard to the question whether 
the payment was lawful, reliance is placed by 
the appellants upon the case of Raia Bazkunto 
Nath Dey Bahadur v. Udiy Chund Matt (1), 
but that case does not appear to me to be an 
authority against the view I propose to take. 
The learned Judges in that case after consider- 
ation of the rulings of Ohed: Lal v. Bhagwan Das 
(3)and Damodara Mudaliar v. The Secretary of 


State for India(4),laid down the principle that 
(8) 11 A. 234; A. W. N. (1889) 67. 
(4) 18 M. 88; 4 M. L. J. 205. 
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it must be considered in each individual case 
whether, having regard to the circumstances 
thereof, it can be said that the payment was 
made within the terms of sections 69 and 70 
of the Contract Act. This principle is far- 
ther affirmed by Jenkins, ©. J., in his judg: 
ment in Mohendra Ghoshal v. Bhuban Mardana 
(2). There the learned Chief Justice expressed 
the opinion that having regard to the circum- 
stances of the case, a payment, which was 
accepted by the Court, was within the mean- 
ing of section 70 although the person mak- 
ing the payment was not in law entitled to 
make the payment. It also appears from 
Exhibit No. 1, which is a patiah, given by the 
osat-dar to the plaintiff and others and from 
Exhibit 2, which is a deed of partition 
between certain patnidars including the pre- 
decessors of defendant No. 2 and certain 
dar esat-dars including the plaintiff, that pay- 
ments of the kind now involved in this suit 
were contemplated by the patnedars as well as 
by the dar-osat dars. These documents sup- 
port the view that the payments made were 
lawful, Having regard to all the circum- 
stances, therefore, I think section 70 is ap- 
plicable to this case. The result is that the 
decree must be confirmed and the appeals 
dismissed with costs. The cross-objection is 
not pressed and is dismissed. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Sroonp Crvin APPEAL No 1152 or 1911. 
Maroh 11, 1913. 

Present: —Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
FAKIR CHANDRA SINGHA ROY AND 
OTHERS— PLAINTIFF4— À PPELLANTS 
versus 


BANAMALI SAIN —D&FENDANT— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), ss. 85, cls. (1), 
(2), 160 cl. (c), 161, cl. (a)—Sub-letting by occupancy 
raiyat without landlord’s consent — Permanent sub-lease 
evecuted and registered by occupancy-raiyat, whether 
valid against his landlord—Under-raiyat inducted 
without landlord’s consent—~‘‘Incumbrance”— Protected 
interest. 

B., who held an occupancy holding under the plaint- 
iffs, executed a permanent sub-lease in respect of 
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the land in favour of the defendant whose occupation 
of the land had commenced from some time before. ' 


The lease was registered. Theland devolved on one 


D. who, having made default in payment of rent to 
the plaintiffs, the plaintiffs obtained a decree for 
arrears of rent and purchased the holding in exeou- 
tion. They were unable to obtain actual possession 
and brought this suit to eject the defendant: 

Held, (1) that the sub-lease registered in contraven- 
tion of the provisions of section 85 (2) of the Bengal 
Tenancy Act was inoperative against the plaintiffs, 
the superior landlords of the occupancy ratyat, B. 

Jarip Khan v. Durja Bewa, 15 Ind. Cas. 476; 16 g, 
L. J. 144; 17 6. W. N. 59, followed. 

(2) that, as the defendant was in occupation from 
before the invalid sub-lease, his status was that of an 
under-raiyat, but that if he was inducted upon the 
land as an under-raiyat without the consent of the 
plaintiffs, the landlords of the occupancy raiyat, B., 
then under section 85 clause‘1) of the Bengal Tenanoy 
Act, there was no sub-lease in his favour which was 
valid against the superior landlords; that consequent- 
ly he did not hold any sub-tenancy which might be 
treated as an incumbrance within the meaning of 
clause (a) of section 161 as against the plaintiffs 
(landlords) auction-purchasers and which the plaint- 
iffs were required to annul; 

(3) that it could not be said that the defendant had 
a lease of land as a protected interest within the 
meaning of clause (c) of section 160 when, as against 
the plaintiffs such lease was invalid, because it was not 
shown to have been made with their consent, and 
that, consequently, the plaintiffs were entitled to 
a decree. 

Peary Mohun Mookerjee v. Badul Chandra Bagdi, 28 
C. 205; 5 C. W. N. 310, referred to. 

Appeal from the deoree of the Sub-Judge 
of Burdwan, dated February 9th. 1911, 
modifying that of the Munsif of Kalna, dated 


December 6th, 1909. l 

Babu Dwarkanath Ohakravarti for Babu 
Jogesh Ohandra Roy and Babu Sitaram 
Banerjee, for the Appellants. 

Babu Sajani Kanta Sinha, for the Re- 
spondent. 

JUDGMENT.—This is an appeal on 
behalf of the plaintiffs in an action in 
ejectment. The land in dispute was 
originally held under the plaintiffs by one 
Bhuban Mandal who came into occupation 
in 1883. On the 2nd October 1888, Bhuban 
Mandal executed a permanent sub-lease in 
favour of the defendant, whose occupation 
of the land had commenced from some time 


before. This lease was granted on the 
assumption that Bhubau Mandal was a 
tenure-holder. The document was, conse- 


quently, registered without objection. The 
property ultimately devolved on one Bhabint 
Dassi who made default in payment of 
rent to the plaintiffs. The latter, as the 
superior landlords, thereupon obtained 4 


“tho Subordinate Judge. 
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decree for arrears of rent, and in execution 
thereof, the tenancy was brought to sale 
and purchased by the plaintiffs themselves 
on the 14th February 1907. The sale- was 
confirmed on the 21st March following and. 
symbolical possession was delivered to the 
plaintifis as purchasers on the 8th June 
1907. The plaintiffs were, however, unable 
to obtain actual possession, as the defend- 
ant was in occupation. They, thereupon, 
caused a notice to be served upon him 
as required by section 167 of the Beugal 
Tenancy Act. Notwithstanding the service 
of notice, the defendant refused to vacate 
the land. The plaintiffs thereupon com- 
menced this suit on the 12th Marsh 1909 
to eject the defendant on the ground that 
his interest, if any, had been validly 
terminated, and he was consequently liable 
to be ejected as a trespasser. The Court 
of first instance decreed the suit. Upon 
appeal, that decree has beeu reversed by 
The Courts below 
have concurrently found that the tenancy 
held by Bhuban Mandal constituted an 
occupancy holding. It is clear, therefore, 
that the sub-lease granted by Bhuban 
Mandal to the defendant on the 2nd 
October 1888 should not have been ad- 
mited to registration in view of the 
provisions of sub-section (2) of section 85 
cf the Bengal Tenancy Act. In fact, as 
the instrument purported to be a permanent 
sub-lease, it would not have been admitted 
to registration but for the fact that the 
land demised was described as comprised 
in a permanent tenure. lt follows accord- 
ingly that the sub-lease so registered in 
contravention of the statute is not operative, 
This view is supported by the decision of 
Jarip Khan v. Durfa Bewa (1). It is 
plain that the question which was raised 
in the case of Manik Borat v. Bam Oharan 
Mandal’ (2), namely, whether a sub-lease 
registered in contravention of the statute 
is operative as between the lessor and the 
lessee, does not consequently arise in the 
present case. Judicial opinion is unanimous 
to the effect that a sub-lease registered 
in contravention of the provisions of section 
85 (2) of the Bengal Tenancy Act, is not 


(1) 15 Ind. Cas. 476; 16 C. L. J. 144, 17 0. W. N. 
59. 
(2) 10 Ind. Oas. 469;°13 O. L. J. 649. 
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operative against the superior landlord of 
the occupancy raiyat. We must, therefore, 
determine the rights of the parties on the 
footing thatthe defendant did not acquire 
any title under the sub-lease of the 2nd 
October 1888. 

As already stated, he was in occupation 
from before the 2nd October 1888, his 
status from the commencement of his 
tenancy was accordingly that of an under- 
raiyat. The question is, whether he has 
a sub-tenancy which is required to be 
annulled by the parchaser under clause (a) 
of section 161 of the Bengal Tenancy Act. 
Now section 159 provides that where a 
holding is sold in execution of a decree 
for arrears of rent due in respect thereof, 
the purchaser shall take it subject to the 
interests defined as protected interests but 
with power to annul those defined as en- 
cumbrances. It is argued on behalf of the 
defendant that ke has an interest which 
falls within the description of protected 
interest as also of an incumbrance. The 
contention requires consideration, because 
the Courts below have found that the notice 
under section 167 of the Bengal ‘Tenancy 
Act was not served upen the defendant 
in accordance with law. If the notice 
had been served upon him, it would have 
become needless to consider, whether he 
held a sub-tenancy which had to be 
annulled as an incumbrance within the 
meaning of section 161; but it would have 
been necessary to determine whether he had 
a protected interest within the meaning of 
section 160. 


Now, in so far as section 161 is concerned, 
the case for the defendant is that he is 
an under-ratyat, independently of the in- 
valid sub-lease of the 2nd October 1883, 
and that he has consequently a sub-tenancy 
within the meaning of section 161 (a), 
It may be conceded that the term “any 
gub-tenancy” is, by itself, comprehensive 
enough to include the interest of an under- 
eatyat. But the question arises, whether 
there is a sub-tenancy in so far as the 
plaintiffs are concerned, because the plaint- 
iffs are not only purchasers at the sale 
in execution of the decree for arrears of 
rent, they are also the superior landlords 
in respect of the occupancy holding which 
was brought to sale. Section 85, sub-sec- 
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tion (1) provides thatif a rařyat sub-lets 
otherwise than by a registered instrument, 
the sub-lease shall not be valid as against 
the landlord, unless made with his consent. 
It has nob yet been investigated, whether 
the plaintiffs as landlords of the occupancy 
holding consented to the grant of the sub- 
lease to the defendant as an under-razyat. 
But we shall assume, for the purposes of 
argument, that such consent was not given. 
If, then, the defendant was inducted upon 
the land as an under-razyat without the 
consent of the. landlords of the occupancy 
rayat, it is plain that there is no sub- 
lease in his favour which is valid against 
the superior landlords. Consequently, he 
does not hold any sub-tenancy which may 
be treated as an incumbrance within the 
meaning of clause (a) of section 161 as 
against the landlord auction-purchaser. The 
landlord auction-purcbaser cannot, accord- 
ingly, be called upon to annul this sub- 
tenancy as an encumbrance. The .view 
we take is in accord with that taken by 
this Court in the case of Peary Mohan 
Mookerjee v. Badul Ohandra Bagdi (3). We 
do not pronounce any opinion upon a 
question which may hereafter arise, namely, 
as to the precise position of a stranger who 
purchases at asale held in execution of a 
decree for arrears of rent. As regards the 
case now before us, it is sufficient to observe 
that section 161 clearly is of no assist- 
ance to the defendants, if it is assumed 
tbat his interest as under-ratyat was created 
without the consent of the landlord. 

In so far as section 160 is concerned, 
reliance is placed ‘by the defendant on clause 
(c) by which protection is afforded to any 
lease of land  whereon dwelling houses, 
manufactories or other permanent buildings 
have been erected or permanent gardens, 
plantations, tanks, canals, places of worship 
or burning or burying grounds have been 
made. Here, again, precisely the same 
question arises as in the case of section 
161. It cannot be reasonably contended that 
the defendant has'a lease of land within 
the meaning of clause (c) of section 160 
when as against the plaintiffs such lease 
is not valid because not shown to have been 
made with their consent. Here, too, we 
reserve the question which may possibly 


(3) 28 C. 205; 5 C. W. N. 310. 
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hereafter arise as to the position of a 
stranger purchaser. But it is obvious that 
section 160 alsois of no assistance to the 
defendant. 

It finally becomes necessary to determine 
whether sab-section (1) of section 85 applies 
to this case. The Courts below have riot 
determined whether the land was sub-let 
to the defendant with the consent of the 
superior landlords of the occupancy vrazyat. 
The determination of that qüestion was 
unnecessary in view of the frame of the suit. 
The plaintiffs, as already explained, sought 
to eject the defendant on-the ground that 
his interest had been annulled in accord- 
ance with the provisions of section 167 of 
the Bengal Tenancy Act. That case has 
failed. Consequently, the point just mene 
tioned must be investigated. The learned 
Vakil for the defendant has also contended 
that even if clause (o) of section 160 be 
held inapplicable, the defendant may still 
be able to establish that the plaintiffs are 
estopped, by reason of their conduct, from 
seeking relief by way of ejectment, and he 
has explained that the question of estoppel 
was not pointedly raised in view of the 
frame of the suit, 

We are of opinion that in these circum- 
stances, the question of estoppel should be 
investigated. 

The result is that this appeal is allowed, 
the decrees of the Courts below set aside 
and the case remanded to the Court of 
first instance in order that the Court may 
determine upon evidence to be adduced by 
the parties the following questions, namely, 
first, whether the defendant was granted 
a tenancy as an under raiyat with the 
consent of the landlord of his grantor, 
the occupancy ruzyat; and secondly, whether 
the claim for ejectment is barred by the 
doctrine of estoppel. If it is found upon 
the first question that the sub-lease to the 
defendant was granted with the consent of 
the plaintiffa or their predecessors, if it 
is found upon the second question that the 
plaintiffs are estopped by reason of their 
conduct, the suit will stand dismissed. If 
both the questions are decided against the 
defendant, the suit will stand decreed. Each 
party wil pay his own costs in all the 
Courts up to the present stage. 

Appeal allowed; 
Case remanded, 
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BOMBAY HIGH COURT. 

Frest Orvis APPEAL No. 157 or 1911. 
June 19, 1913. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
BHIMABAI KRISHNAPPA DESAI— 
í DEFENPANT— ÁÀPPELLANT 

j vOTSULS 


TAYAPPA MURARRAO NADGAUDA — 


PLAINTIFE— RESPONDENT. 

Hindu  Law--Adoption— Widows power to make 
second adoption so as to divest estate already vested. in 
third person —Vatan property—Vatan Act (Bom. V of 
1886), s.2.* 

A., a Hindu, died in April 1888 leaving certain 
vatan property. In 1899, his widow, B., adopted a 
-boy who died unmarried in 1902. In 1904, B. made 
another adoption of a boy. 

C., who was the reversionary heir of A., sued in 
1909 to recover the vatan property as the heir of the 
last male-holder: 

Held, (1) that on the death of the first adopted 
son, the estate vested in C.; 

‘ (2) that, consequently, B. could not make the second 
adoption so as to divest the estate that had already 
vested in C. 
The principle of the recognition of & mother's 
power: ^ adoptis that the act of adoption is dero- 
> gatory of no other rights than those of the adopting 
mother. Even where a mother succeeds as heir to 
her son, her power to adopt is limited by the restrio- 
tion that she must not divest an estate already vested. 

Musammat Bhoobun Moyee Debia v. Ram Kishore 
Acharjee Chowdhry, 10 M.I. A. 279; 3 W. R. (P.C) 16; 
19 Eng. Rep. 978; Rajah Vellanki Venkata Krishna 
Rao v. Venkata Ram Lakshmi Narasayyoa, 41. A. 1; 1 
M. 174; 26 W. R. 21, Payappa v. Appanan, 23 B. 327, 
relied upon. 

An adoption by a widow, which has the effect of 
divesting an estate vested in a third person, if made 
without the consent of that person, is invalid or in: 
sufficient to divest the estate so vested. 


, First Appeal from the decision of the first 
class Subordinate Judge at Belgaum, in Suit 
No. 329 of 1909. l 

Mr. Jayakar, with him Messrs. B. V. Rhad- 
kamkar and A. V. Lele, for the Appellant. 

Mr. Setlur, with him Mr. C. A. Rele, for 
- Plaintiff- Respondent No. 3. 

JUDGMENT. 

BATCHELOR, J.— The suit out of which this 
appeal arises was brought by the plaintiff 
to recover certain vatan property on the 
ground that he was the heir of the last 


* Section 2 runs as follows:— 

Every female member of Vatan family, other than 
_ the widow of the last male owner, and every person, 
claiming through a female, shall be postponed in the 
order of succession to any vatan or part thereof, or 
interest therein, devolving by inheritance after the 
date when this Act comes into force, to every male 
member of the family qualified to inherit such vatan, 
or part thereof, or interest therein. 


_male-holder, 


oue Bhogapa. The parties 
concerned are related in the manner shown 


in the following tree:— 
KRISHNAPA 


tent 


è 


Ramapa ((plaintiff). Bhogapa 


Krishnapa— Bhimabai (defendant No. 1) 
Krishnapa, son of Bhogapa, died in April 
1898. In 1899, Bhimabai, the defendant No. 1, 
adopted a boy named Bhogapa, who in 1902 
died unmarried. In 1904, Bhimabai made 
another adoption, this time of a boy named 
Jerav, the 10th defendant. 

The only question which falla to be decided 
in this appeal is whether this second adop. 
tion by Bhimabai is valid or not. The 
contention for the plaintiff is that it ig 
invalid, Bhimabai’s power of adopting being 
at an end ou the death of the first adopted 
son, Bhogapa. 

As I have noticed, the property in suit ig 
vatan property, and if is admitted that when 
the adopted boy Bhogapa died in 1902, 
the estate vested in the plaintiff as his heir. 
Was it ‘competent to Bhimabai, two years 
later, to divest this estate of the plaintiff, 
and to vest it in the secondly adopted son? 

I agree with the learned Judge below in 
thinking that the answer should be in the 
negative, and I rely for my decision mainly 
on the case which appellant's own (Counsel 
has cited, viz, Musammat Boobun Moyee 
Debía v. Bam Kaishore Acharjee Ohowdhry (1). 
There one Gourkishor, whose wife was Chan- 
drabali, died leaving a son, Bhavanikishor, 
who married Bhoobun Debia. Bhavanikishor 
died without issue after succeeding to all his 
father’s estate, and his widow succeeded him 
as heir, taking a vested interest in the 
whole of his estate. Sometime after 
Bhavanikishor's death, his mother, Chandra- 
bali, adopted the respondent, Ram Kishor. 
it was held by the Judicial Committee that 
this adoption was void, the power being in- 
capable of execution. The present question 
is whether the grounds upon which their 
Lordships’ decision is based are grounds 
applicable to the facts of this suit or not. The 
only difference in the facts of that case and 
of this is that whereas Bhavanikishor died 
leaving & widow, here the boy Bhogapa died 
unmarried. 


(1) 10 M. L A, 279; 8 W.R, (P.O) 15; 
Rep. 978, (P. 0j 15; 19 ging, 
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Tt is contended by Mr. Jayakar for the 
defendants-appellants that the decision in 
Bhoobun Moyee's case (1) proceeded, not on 
the ground that Chandrabali's adoption divest- 
edthe vested estate of the deceased son’s 
heir but upon the narrow ground of cere- 
monial competence peculiar to that case; 
that is tosay, the argument is that Chand- 
rabali's adoption was pronounced invalid 
because Bhavanikishor had lived to an age 
which enabled him to perform all the 
customary services for the benefit of his 
father and had left his widow surviving. And 
Counsel points to the passage at page 311 
of the report, where their Lordships say:— 
“Tf Bhowanee Kishore had died unmarried, 
his mother, Chundrabullee  Debia, would 
have been his heir, and the question of 
adoption would have stood on quite differ- 
ent grounds," This passage, however, as I 
understand it, is adverse to the present 
appellants. In the present case, owing to the 
provisions of the Vatan Act, Bhimabai was 
no more the heir of the last male holder, 
Bhogapa, than was Chandrabali the heir 
of Bhavanikishor; and the case so far is 
exactly on all fours with the case before the 
Privy Council. Moreover, even if the test 
were merely ceremonial competence, it does 
not appear that the last male-holder’s widow 
would bein any better position than the 
- agnate male heir, Ramapa. But the words 
which follow the passage just cited seem to 
meto leave noroom for doubt asto the 
basis of their Lordships’ jadgment. Referring 
to the hypothesis that Chandrabali had been 
her son's heir, the judgment proceeds:—‘ By 
exercising the power of adoption, she would 
have divested no estate but her own, aud 
this would have brought the case within the 
ordinary rule; but no case has been 
produced, no decision has been cited from the 
text-books, and no principle has been stated 
to show that by the mere gift of a power of 
adoption to the widow, the estate of the heir 
of a deceased son vested in possession, can 
be defeated and divested."  Herel think 
we have the summary and culmination of 
the judgment; and if this isthe true ground 
and principle of the decision, then clearly 
the appellants are out of Court, for what the 
mother seeks to do by this second adoption 
is precisely to defeat and divest the estate 
of the deceased son's heir vested in posses- 


gion, 


If the judgment in Bhoobun Moyee's case(1) 
had stood alone, I should have been unable 
to read it in any sense but this. There, 
is, however, asl think high authority to 
support this reading. The case was consider- 
ed in Rajah Vellanki Venkata Krishna Rao 
v. Venkata Rama Lakshmi Narasayya (2), 
and there it was described as deciding that 
the son having died leaving a widow in whom 
the inheritance had vested, the mother could 
not defeat the estate which had so become 
vested by making an adoption, though in 
pursuance of a written’ authority from her 
husband.”. This seems to me a plain indica- 
tion that the real ground of decision in the 
earlier case was as I have stated.: 

H it be necessary to fortify this opinion by re- 
ference to the decisions of this Court, we may 
turn to Payappa Akkappa v. Appanna(3),where 
Ranade, J., dealt with the exceptions to the 
general rule of Hindu Law that it is only the 
widow of the last full owner who is entitled 
to take a son in adoption to such owner. The ` 
second of the exceptions there noticed by the 
learned Judge was the case of the mother 
who succeeds as heir to an unmarried son, 
and, on the authority of Rajah Vellankz’s case 
(2) it was stated thatthe principle of there» 
cognition of the mother’s power was that the 
act of adoption 1s derogatory of no other rights 
than those of the adopting mother." The 
same principle was expressly repeated in 
Venkappa Bapu v. Jivaji Krishna (4), where 
the Court in terms repudiated the doctrine 
that the limitation on the mother’s power to 
adopt depended upon tke investiture, or 
marriage or competency of the son to 
whom she succeeded as heir. 

It was, however, contended for the appel- 
lants that this view of the law, based upon 
two decisions of the Privy Council asin- 
terpreted by several judgments of this 
Court, is opposed to the later pronouncements 
of this Court in Ramkrishna v, Shamrao 
(5) and Datto Govind Kulkarni v. Pandurang 
Vinayak (6). Taking first this later 
decision to which I was a party, if ap- 
pears to me irrelevant to the present con- 
troversy. That was a case where one 
Parvati, widow of Sadashiv, had succeeded 


(2) 4T. A.J; 1 M. 174; 26 W. R. 21. 
(3) 23 B. 827. 

(4) 25 B. 806; 2 Bom. L. R. 1101. 
(5) 26 B. 526; 4 Bom. L. B. 315. 
(6) 82 B. 499; 10 Bom. L. R, 692, 
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as the nearest gotraja sapinda to the estate 
of Sadashiv’s brother, Antaji. Parvati suc- 
ceeded for a widow's estate, and shortly 
before her death she adopted the defendant. 
The suit was brought against this adopted 
son by the reversioners of Antaji, and 


the question? raised was whether Parvaii's 


adoption of the defendant was good in 
law. The lower Courts had held in favour 
of the adoption on the ground that Parvati 
, in adopting did not divest any estate vested 
in third parties. My brother Chaubal and 
I desided that, though the adoption did 
not offend against this particular principle, 
it was void on other grounds; but no one 
questioned, or was concerned to question, 
. the soundness .of the principle that where 
a mother succeeds as heir to her son, her 
power to adopt is limited by the restriction 
that she must not divest an estate already 
vested. 

Similar comments may be made on the 
Full Bench decision in Ramkrishna v. Sham- 
rao (5). It has, in my opinion, no bearing 
upon the question now in debate. It was 
not a case of an adoption by the mother, 
but by the grandmother of the last male 
owner; and an attempt was made to justify 
that adoption on the ground that Bhoobun 
Moyee's case (1) could be used as establishing 
this proposition, that a widow’s adoption 
must necessarily be good provided only it 
does not divest the vested estate of another 
heir. Thus the argument pressed upon the 
Court was that, although the estate of 
the adopting widow’s husband had passed 
to a succession of persons as his heirs 
before it reverted to-the widow herself, yet, 
when it did so revert, she was entitled 
to adopt because no other estate but her 
own would be affected. The Court dis- 
allowed this contention; in other words, 
it held that the position taken on behalf 
of the boy adopted by the grandmother 
was an unwarrantable extension of the 
principle laid down in Bhoobun Moyee’s case 
(L). To put it another way, Ramkrishna v. 
Shamrao (5) is authority only for this 
proposition, that in certain cases a widow 
has no power to adopt even thongh her 
adopting would divest no estate but her 
own. Such & proposition has no bearing 
upon our present question, which is: given 
that the adoption by the mother does divest 
~ another heir’s vested estate, is the adoption 


valid? Iam of opinion, on the authorities 
referred to, that the answer should be in 
the negative. I think, therefore, that the 
appeal fails and should be dismissed with 
costs. 

Of the cross-objections filed by the re- 
spondents, two only have been pressed, and, 
in my opinion, both should be allowed. In 
‘le first place, the learned Judge below 
has allowed plaintiff mesne profits only since 
the date when the management of the pro- 
perty was undertaken by the Court of 
Wards. “Profits prior thereto I do not 
award,” says the learned Judge, “as it 
would be a hardship to the poor old lady” 
(7. e„ the first defendant). I confess I 
do not follow this; nor can I accept the 
appellants’ Counsel’s argument that the order 
should be affirmed because it is likely that 
the first defendant was acting on other 
people's advice. All this seems to me no 
reason for depriving the plaintiff of his 
ordinary right to mesne profits during the 
period for which the first defendant has 
kept him ont of his property. The idea 
that the loser in litigation may on mere 
sentimental grounds evade the usual and 
proper consequences of losing is not, I 
think, an idea which deserves encourage- 
ment in india. TI would, therefore, set aside 
this part of the. Subordinate Judge's decree 
and substitute an order awarding the plaint- 
iff mesne profits for a period of three years 
before suit up to the date when possession 
is restored to him. As the parties cannot 
agree as to the rate of mesne profits, there 
must be an inquiry by the lower Court 
as to the rate which should be allowed. 

Lastly, I would modify the lower Courts 
order as to costs by awarding the costs 
of the suit to the plaintiff from the first 
defendant, as well as from the defendants 
Nos. 10 and 11. Respondent, Venkapa 
Ramapa, will have his costs of the cross- 
objections. 

SHAH, J.—The facts which give rise to 
this appeal are few and undisputed. One 
Krishnappa died leaving a widow—~Bhimabai, 
a daughter— Venkabai, and a divided grand- 
uncle—Hamappa. Bhimabai adopted Bho- 
gapa in 1899, who died unmarried in. 1902. 
On the death of Bhogapa, the property 
in suit, which is now admitted to be vatan 
property, was vested in Ramappa as the 
next male heir of Bhogapa, to the exclusion 
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of -his adoptive mother, Bhimabai, under 
section 2 of Bombay Act V of 1886. In 
1904, Bhimabai adopted another boy-—Jaya- 
rao. Ramappa filed the present suit in 
1909 to recover possession of the property 
in suit, on the ground that Bhogapa was the 
last male owner and that he was his next male 
heir, so far as the vatan property was con- 
cerned. Bhimabai—defendant No. 1, her 
adopted son Jayarao—defendant No. 10 and 
her daughter—defendant No. 11 disputed the 
plaintiff’s claim on several groundsin the 
lower Court. The lower Court decided all 
the issues against the defendants with the 
result that subject to the defendant No. 1's 
right of residence and maintenance, the plaint- 
iff’s claim was decreed. The defendants Nos. 
1,10 and 11 have preferred the present appeal 
against the decree of the lower Court. 
^. Though several points have been raised in 
the memorandum of appeal, only one point 
is urged at the hearing in support of the 
appeal, vtz., that the adoption of Jayarao is 
valid and sufficient to” divest the estate, 
which was vested in Ramappa on Bhogapa’s 
death. It is argued on behalf of the appel- 
lants that on Bhogapa’s death, his mother 
had aright to make a second adoption and 
that the circumstance that the property had 
already vested in Ramappa did not prevent the 
adoption from being operative. Mr. Jayakar 
for the appellants has relied upon the case of 
Musammat Bhoobum Moyee Debza v. Ramkishore 
Achariee Chowdhry (1) and bas argued that 
the decision in that case was really confined 
to the specific case of the estate being vested 
in the widow of the deceased son at the time 
when COhundrabulli (the mother) exercised 
her power of adoption and did not proceed 
upon the general consideration that the estate 
being vested in another heir, Ohundrabullee’s 
power to adopt was at an end. 


1 am elearly of opinion that the arzument 
should be disallowed. The judgment in 
Bhoobun Mayee’s case (1) shows that the deci- 
sion was based not npon the particular con- 
sideration that the heir of the deceased son, in 
whom the estate was vested, was the widow of 
the son, but upon the general consideration that 
the estate having been vested in the heir of 
the deceased son, the mother’s power to adopt 
wasatan end. “The question is," their 
Lordships say (p. 311), “whether the estate 
of his son being unlimited, and that son hav- 


ing married and left a widow his heir, and 
that heir having acquired a vested estate in 
her husband's property as widow,a new heir 
can be substituted by adoption who is to 
defeat that estate, and take as an adopted son 
what a legitimate son of Gour Kishore would 
not have taken. This seems contrary to all 
reason and to all the principles of Hindu 
Law, as far as we can collect them." Their 
Lordships further observe that “if Bhowanee 
Kishore had died unmarried, his mother, 
Chundrabullee Debia, would have been his 
heir, and the question of adoption would 
have stood on quite different grounds. By 
exercising the power of adoption she would 
have divested no other estate but her own, 
and this would have brought thecase within 
the ordinary rule; but no case has been 
produced, no decision has been cited from the 
text-books, and no principle has been stated 
to show that by the mere gift of a power of 
adoption to a widow, the estate of the heir of 
a deceased son vested in pussession, can be 
defeated and divested.” In the absence of 
any thing more, I should have held that the 
passages quoted above afforded a complete 
answer tothe appellants’ argument. But 
the Judicial Committee, in the later case of 
Rajah Vellanki Venkata Krishna Row v. 
Venkata Rama Lakshmi Narsayya (2), allowed 
the mother’s right to adopt and distinguished 
Bhoobun Moyee's case (1)on the ground that the 
son having died leaving a widow in whom the 
inheritance had vested, the mother could not 
defeat the estate, which had become so vested, 
by making 2n adoption. 


This limitation upon the mother's power 
to adopt has been recognised by this Court in 
Venkappa Bapu v. Jivaji Krishna (4). On 
principle, the mother would be in no better 
position than any other widow, when the 
adoption has the effect of divesting the 
estate vested in a third person. Apart from 
the case of co-widows, which stands on a 
special footing of its own, the general rule 
that an adoption by a widow, which has the 
effect of divesting an estate vested in a third 
person, if made without the consent of that 
person, is invalid or insufficient to divest the 
estate so vested, is recognised and acted upon 
by this Court in several cases: See Rupchand 
Bindumal v. Rakhmabat (7), Ohandra v: 


(7) 8 B. H. 0. R. A. C, J. 114. 
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-Gojarabat (8); Amava v. Mahadgauda (9); 


Payappa v. Appanna (3). 

* The other cases of Ramkrishna v. Shamrao 
(5) and Datto Govind v. Pandurang Vinayak 
(6), relied upon by Mr. Jayakar, have no 
bearing upon the present case. There the 
grandmother and a widow, inheriting as a 
gotraja sapinda underthe rule laid down in 
Lallubhai Bapubhuat v.  Cassibay (10°, 
respectively, were held to have no power to 
adopt in spite of tbe fact that by adop- 
tion in neither case was the estate, 
vested in a third person, divested. The 
question ag to whetber an adoption is 
valid when it has the effect of divesting an 
estate already vested ina third person did 
not arise and, was not considered in either of 
these cases, ` 

I bold, therefore, that the mere fact that 
the heir in the present case is a grand-unole 
and not the widow of the deceased, Bhogapa 
or that the plaintiff is the next heir under 
the special rule of devolution laid down by 
Act V of 1886 in respect of votun property 
and is not the next heir of Bhogapa according 
to Hindu Law cannot make any difference in 
the result. ‘The adoption of defendant No. 
10 affords no answer to the plaintiff's 
claim. I agree thatthe appeal should be 
dismissed with costs. 

As regards cross-objections, I see no reason 
whatever to interfere with the provision 
made by the lower Court for the residence of 
defendant No.1. As for the mesne profits, 
I think that the lower Court is wrong in dis- 
allowing them to the plaintiff for the period 
prior to the date of the suit, The reason 
given by the lower Court does not appear to 
me to be satisfactory. The plaintiff asserted 
his right to the property before the Revenue 
Authorities long ago. The defendants had 
no reason to suppose that the plaintiff would 
not assert his right to the property. They 
have wrongfully withheld the property from 
the plaintiff so long, and should be directed 
to pay the mesne profits for three years prior 
to the date of the suit and for the period from 
the date of the suit until delivery of posses- 
Bion. I agree that the decree of the lower 
Court should he modified as regards mesne 
profits and costs in favour of the plaintiff as 
proposed by my learned colleague. 


Decree modified. 
(8) 14 B. 463. : 
(9) 22 B. 416. 
(10) 7 I. A. 212; 6 B. 110; 7 O. L. R. 446. 
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CALOUTTA HIGH COURT. 
REGULAR Civi, ApPgAL No. 225 or 1909. 
December 3, 1912. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
JOGESH CHANDRA RAI—ÜOLAIMANT 
— APPELLANT 
versus 
(1) YAKUB ALI AND ON BIS DEATH 
ABDUL LATIF AND OTHERS, AND 
(22 SECRETARY or STATE -—O»»osiTE 
Pa RIY- RESPONDENTS. 

Land Acquisition Act (I of 1894), s. 18—Aeguisition 
of non-transferable holding—Claim by purchaser of 
holding as tenant—Portton of compensation money paid 
to him —Subsequent application of landlord for refer- 
ence to Court—If reference barred by fact of payment— 
Court's power to re-call money improperly paid —In- 
herent jurisdiction. 

The fact that compensation money awarded by the 
Collector for land acquired by him has been paid 
out, is no bar to a reference under seotion 18 of the 
Land Acquisition Act. 

A, claimed as tenant a part of the compensation 
money awarded by the Collentor for a certain land 
acquired by him. B. alleged, in a petition to the Col- 
lector, that he was the talukder of the land. The Col- 
lector thereupon made an order awarding a part of 
the compensation money to B.and the remainder 
to 4. who took out the money awarded to him. 
Subsequently, B. made an application under section 
18 of the Land Acquisition Act for a reference to 
the Civil Court upon the allegation that A., being 
the purchaser of the holding acquired what was 
non-transferable, had no interest in the land and 
no portion of the compensation money ought to have 
been awarded to him: 


Held, (1) that the jurisdiction of the Civil Court to 
entertain the reference under section 18 was not 
ousted; 


(2) that the Court had inherent power to re-call 
the money improperly paid out, 

Mrinalini Dasi v. Abinas Qhandra Dutt, 6 Ind. 
Cas. 508; 11 C. L. J. 633, 14 C. W. N. 1024; Nobin Kali 
Debi v. Banalata Debi, 32 C, 921, 2C.L. J. 595 
and Gobinda Rani v. Brinda Rani, 35 O. 1104; 12 C. 
W. N. 1089, referred to. 

Appeal from the 
Judge of Chittagong, 
1909. ; 

Babu Dhirendra Lal Kastagir, for the Ap- 
pellant. 

Babu Ram Oharan Mitra, Senior Govern- 
ment Pleader, for the Respondent, Secretary 
of State. 

Babu Girija Prosanna Roy Ohowdhuri and 
Probodh Kumar Das, for the other Respond- 
ents, 


JUDGMENT.— This is an appeal on be- 
half of the landlord in' a proceeding under 
the Land Acquisition Act, for apportionment 


decree of the District 
dated February 3rd, 
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of the compensation money awarded. The 
respondent claims a part of the compensa- 
tion as tenant ofthe land acquired. The 
Court below has found on the evidence that 
he is a purchaser of a non-transferable hold- 
ing and that consequently the interest he 
claims to bold has no market-value. In 
this view of the matter, he would not be 
entitled to any portion of the compensation 
money. As a mattrr of fact, however, the 
Collector made an award in his favour and 
he managed to withdraw the money before 
the landlord could make an application for 
a reference under section 18 of the Land 
Acquisition Act. The Court below has held 
that as the money has already been paid 
out by the Collector, no reference was per- 
missible under section 18, as the Judge had 
no jurisdiction to compel the respondent to 
bring back into Court the money paid out 
to him. The substantial question in con- 
troversy in this appeal is, whether this view 
is well founded on reason and principle. 

It appears that on the 16th January 1907 
the appellant presented a petition to the 
Collector in which he alleged that he was 
the zalukdar of this land and was in posses- 
sion thereof, The respondent does not ap- 
pear to have presented any petition to the 
Collector; at any rate, none is to be found 
on the present record. The Collector there- 
upon made an order, awarding a part of 
the compensation money to the appellant 
and the remainder to the respondent. On the 
14th August 1907, notice of this order was 
served upon the landlord as also upon the 
so-called tenant. On that very date, the 
latter made an application that the money 
might be paid out to him and on the next 
day an order was recorded by the Collector 
to the following effect: ' Pay, if no objec- 
tion" The money was paid out to him on 
that very day. The landlord presented a 
similar petition on the 15th August, and the 
money was received by him under protest. 
On the 24th September 1907, the landlord 
made an application under section 18 fora 
reference ‘to the Civil Court. In this appli- 
cation, he explicitly stated that the present 
respondent had no interest in the land and no 
portion of the compensation money ought to 
have been awarded to him by the Collector; 
he also objected to the valuation. The ques- 
tion is, whether the fact that the money 
had been paid out was a bar to the reference 
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though it is clear, upon the facta stated, that 
the money should not have been paid out to 
the respondent. ; 


Section 31 (1) of the Land Acquisition Act 
provides that when an award has been made 
by the Collector under section Il, he shall 
tender the compensation awarded by bim to 
the persons interested thereto according 
to the award and shall pay it to them unless 
prevented by some one or more of the con- 
tingencies mentioned in the following sub- 
section. Sub-section (2) then provides, 
amongst other things, that if there be any 
dispute as to this title to receive the com- 
pensation or as to the apportionment of it, 
the Collector shall deposit the amount in the 
Court to which reference under section 18 
will be submitted. In the present case, it, 
is manifest on the face of the record that 
there was a dispute as to the title of the pre- 
sent respondert to receive the compensation, 
or to pub ib in another way, as to the ap- 
portionment of the total compensation bet- 
ween ihe landlord and the tenant. By an 
oversight, we may take it, on the part 
of the officers in the Collectorate, the money 
Can it be 
suggested under these circumstances that 
the jurisdiction of the Court to entertain 
a reference under section 18 has been ousted? 
If this view were to prevail, the jurisdiction 
of the Court under section 18 might be 
ousted wherever one of the parties managed 
to obtain payment of the compensation 
money awarded by the Collector. But it has . 
been contended that the appellant is not 
without remedy and that it is open to 
him to institute a suit in the Civil Court 
under the last proviso to sub-section 2 of 
section 31. Assuming, however, that the ap- 
pellant may have recourse to a suit, there is 
no reason why the jurisdiction of the special 
Court provided by the Legislature for the ad- 
judication of questions of apportionment should 
be ousted, merely because the respondent has 
managed to receive payment of the compensa- 
tion money. Such a result could never have 
been contemplated by the Legislature. In 
the events which have happened, the Court 
has clearly inherent power to re-call the 
money improperly paid out, [Mrinalini 
Dasi v. Abinash Ohander Dutt (1); 


wal 6 Ind. Cas. 608; 14 O. W. N. 1024, 110. D. Je 
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Nobin Kali Debt v. Banalata Debi (2)] and 
even the decision of Gobinda Rani v. Brinda 
Rani (8) would not tolerate recourse to a 
device deliberately taken to oast the jurisdic- 
tion of a Court. The view adopted by the 
learned Judge cannot, consequently, be sup- 
ported. 

The result is that this appeal is allowed 
and the order of the lower Court set aside. 
We direct the respondent to bring back in- 
to Court the money which he has taken 
out from the Collectorate, together with in- 
terest thereon, at the rate of six per cent. per 
annom from the 24th September 1907 (the 
date when the appellant made an application 
under section 18) to the date when the 
money is deposited in Court. As soon as 
the money is deposited, it will be paid out to 
the appellant. If the respondent does not 
deposit the amount within three months 
from this date, the appellant will be entitled 
to recover the amount in execution of the 
decree of this Court. The appellant ig en- 
titled to his costs of these proceedings both 
here and below. We assess the hearing fee 
in this Court at five gold mohurs, The order 
of the Court below, in 80 far as it relates to 
the costs of the Secretary of State for India 
in Council, will stand, but there will be no 
order for costs of the Secretary of State in 
this appeal. 

Appeal allowed. 


(2):32 C, 921; 2 0. L, J. 595, 


OALOCUTTA HIGH COURT. 
MiISOEGLANEOUS APPRAL No. 519 or 1911. 
June 10, 1913. 

Present:—Mr Justice Richardson and 
Mr. Justice Newbould. 
NARENDRA LAL KHAN-—DEGREE-HOLDER 
— A PPELLANT 
versus 
UPENDRA NATH-—JUDGMENT-DEBTOR— 


RESPONDENT. 

Limátation—Procedure—Law applicable to suit— 
Application for execution —Law applicable— Whether 
right to application for execution is substantive right — 
Bengal Tenancy Act (VIII of 1885), Sch. III, Art. 6 as 
amended by Act I B. C. of 1907, s. 61. 

The law of limitation is a law relating to procedure 
and the law applicable to a auit or proceeding is tho 
law in force at the date of the institution of the suit 
or proceeding, unless there is a distinct provision to 
the contrary. 
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Ruckmaboye v. Lulloobhoy Mottichand, 6 M. L A. 
234: 18 Eng. Rep. 884; Lala Soni Ram v. Kanhaiya Lal, 
19 Ind. Cas. 291; 17 C. W. N. 605; 36 A. 227, 13 M. L. 
T. 487; 11 A. L.J. 389; (1918) M. W. N. 470; 17 ©. L. J. 
488; 15 Bom. L. R. 489; 25 M. L. J. 131; 401. A. 74 
and Thakomont Dasi v. Mohendra Nath Dey, 8 Ind. Cas. 
389; 10 C. L. J. 463, relied upon. 

A co-sharer landlord obtained a deoree for rent in 
1908, Execution of the deoree was taken ont in 
1904 and again in 1907 before the Bengal Tenanoy 
Act (I B. O. of 1907) was passed. After that Act 
was passed, execution was taken out by the decree- 
holder in 1910 within three years of the date of the 
previous application for execution: 

Beld, that the last application waa governed by 
Article 6 of Schedule III of the Bengal Tenancy Act 
as amended by section 61 of the Aot of 1907. 

For some purposes, proceedings in execution of a 
decree are proceedings in the suit in which the deoree 
is made. But when the law makesa special pro- 
vision in regard to the period within which an appli- 
cation for execution must be made, that special 
provision must be applied to each successive applica- 
tion and, if the provision is amended, the provision 
as amended will prima facie govern applications for 
exeoution made subsequently. 

Deb Narain Dutt v, Narendra Krishna, 16 O. 267 
(F. B.), referred to. 

The right to have a decree executed is nota guba 
stantive right. 

Nana bin Aba v. Sheku bin Andu, 32 B. 337; 10 
Bom. L. R. 380; Delhi and London Bank v. Orchard, 4 
I. A. 127; 3 0.47 and Mungal Pershad Dichit v. Grija 
Kant Lahiri, 8 ©. 5l; 11 0. L. R. 118; 8 I. A. 123, 
distinguished. 

Appeal from the order of the Sub-Judge 
of Midnapore, dated August 24th, 1911, con- 
firming that of the Munsif of Midnapore, 
dated March 4th, 1911. 

Mr. B. O. Mitter, Counsel, and Babu Shiba 
Prosonna Bhattacharya, for the Appellant. 

Babus Mohint Mohan Ohatterjee and Suresh 
Ohandra Das, for the Respondent. 


JUDGMENT.—The appellant before us is 
b co-sharer landlord. He obtained a decree 
for rent against the respondents in the year 
1903. Execution of the decree was taken 
out in 1904 and again in 1907 before the 
Bengal Tenancy Act I B. 0. of 1907 was 
passed. After that Act was passed, execution 
was taken out by the decree-holder in the 
year 1910 within three years of the date of 
the previous application for execution. The 
question, which we have to decide, is whether, 
as the appellant contends, this last applica- 
tion is governed by Article 6 of Schedule III 
of the Bengal Tenancy Act, as that Article 
stocd before it was amended by section 6l 
of the Act of 1907 or, as the lower Courts 
have held, by that Article in its amended 
form. i 
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If the question were merely a question as 
to the natural force and effect ofthe worda, 
the Article, in its amended form, would clearly 
be applicable. In addition, we have it au- 
thoritatively laid down by the Privy Council 
that the law of limitation isa law relating 
to procedure [ Ruckmaboye v. Lulloobhoy Motti- 
chand (1)] and that the law of limitation 
applicable to a suit or proceeding is the law 
in force at the date of the institution of the 
suit or proceeding, unless there is a distinct 
provision to the contrary. [Lala Soni Ram v. 
Kanhaiya Lal(2)]. These considerations point 
to the applieability of the Article in its 
amended form and the conclusion is in ac- 
cordance with the decision of another Bench 
of this Court in the case of Thakomant Dasi 
v. Mohendra Nath Dey (8), in which the same 
question arose, 

It would be almost sufficient, therefore, if 
we were to content. ourselves with saying 
that the point now raised is covered by the 
decision of this Court in Thakomanz’s case 
(3) and the observation of the Privy Council 
in Lala Soni Ram v. Kanhaiya Lal (2). In 
deference, however, to the learned standing 
Counsel, we must deal with some of the argu- 
ments which he submitted and pressed upon 
us on the appellant’s behalf. 


His main contention was that the ques- 
tion, in the form in which he now raises it, 
was not raised in T'hakomoni's case (3). As 
we understand him he takes two points. 

The first is that proceedings in execation 
of a decree are proceedings in the suit in 
which the decree was made and that the law 
of limitation applicable to the whole suit 
including the proceedings in execution, is 
the law in force at the date when the snit 
was instituted. But apart from the fact that 
the contention is opposed to the general rule 
laid down or adopted by the Privy Council, 
it is not one which we are able to accept. 
. For some purposes, no doubt, proceedings in 
execution of a decree are proceedings in 
the suitin which the decree is made. But 
when the law makes & special provision in 
regard to the period within which an appli- 


(1) 6 M. I, A. 284; 18 Eng. Rep. 884. 

(2) 19 Ind. Cas. 291; 35 A. 227; 17 C. W. N. 605; 13 
M. L. T. 437; 11 A. L. J, 389; (1913) M. W. N. 470; 17 
O. L. J. 488; 15 Bom. L. R. 489; 26 M. L. J. 181; 40 


I. A. 74. 
(8) 8 Ind. Cas, 389; 10 O. L, J. 463, 
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cation for execution must be made, that 
special provision must be applied to each 
successive application and, if the provision 
is amended, the provision as amended will 
prima facie govern applications for execution 
made subsequently. We may refer to the 
decision of a Fall Bench of this Court in the 
ease of Deb Narain Dutt v. Narendra Krishna 
(4). In the present case, none of the rules 
of construction laid down in the General 
Clauses Act is applicable. It belougs to the 
group of cases in which, as Mr. Justice 
Wilson said in the case cited, “the Courts 
have applied the settled rule of construction, 
ordinarily acted upon in the absence of any 
statutory rule inconsistent with it; and that 
rule is, that retrospective effect is not ordi- 
narily given to an enactment so as to affect 
substantive rights, but that provisions affect- 
ing mere procedure are applied to pending 
proceedings.” Now, assime that an applica- 
tion for execution is an application in a 
pending proceeding. Even so, if the law of 
limitation is a law of procedure, that law 
must be applied as it stands when the 
application is made. But can an application 
for execution properly be regarded as an 
application in a pending proceeding for the 
purposes of the law of limitation? In the 
case before us at any rate,it appears to be 
clear that it cannot beso regarded. There 
is a special provision (Article 6 of Sche- 
dule IIL of the Tenancy Act), expressed 
generally in such a way as to be applicable 
to each fresh application in execution as it 
is made. In other words, each application 
must be regarded for the present purpose as 
the commencement of a new proceeding. 
lf the special provision is altered or amended, 
the amended provision will, in the absence 
of any words importing the contrary, goveru 
applications for execution subsequently made. 
In the case cited, Mr. Justice Wilson pointed 
out that even in the class of cases to which 
the rules of construction in the General 
Clauses Act apply, applications for execution 
were not to be regarded as applications in 
pending proceedings for the purposes of those 
rules. Such a case as the present where 
those rules do not apply, (they do not apply 
here because there has been no repeal of any 
enactment), is really much stronger. We are 
left to the plain aud ordinary meaning of the. 


(4) 16 C. 267 (F. B.), 
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words used and there is no excuse for 
departing from that meaning because it 
cannot be properly said on the authorities 
that any substantive right of the plaintiff 
has been infringed. 

It was next urged that the effect of apply- 
ing Article 6 of Schedule III in its amended 
form to the application for execution in this 
case, would be to deprive the plaintif of a 
substantive right, namely, the right to have 
the decree executed which he possessed before 
the amendment was made and that the Legis- 
lature cannot have intended this result. The 
answer is that the assertion that the plaintiff 
is deprived of a substantive right cannot be 
supported by authority. No doubt, the 
plaintiff is placed in a worse position and 
there is an element of hardship in the case. 
' Bub we are bound to carry out the law as we 
find it and .we cannot depart from the rule 
of construction applicable in this class of 
cases. 

Cases were referred to which relate to the 
effect of new legislation on questions other than 
questions of limitation. It is impossible, we 
imagine, to arrange all the reported cases on 
& logical and systematic plan. Much reliance 
was, for instance, placed on the case of Nana 
bin Aba v. Sheku bin Andu (5). That case, 
however, followed a line of cases, referred to 
in the Full Bench case already cited, relating 
to the effect of new laws upon existing 
rights of appeal. It has been held in those 
cases that the disturbance of an existing 
right of appeal is not a mere alteration of 
procedure. But the decision was not rested 
on that principle alone. The aid of the 
Bombay General Clauses Act was also in- 
voked. 

The cases of Delhi and London Bank v. 
Orchard (6) and of Mungul Pershad Dichit v. 
Grija Kant Lahiri (7) are distinguishable. 
The result in those cases depsnded on the 
effect of special legislative provisions as is 
pointed out in the case of Gurupadapa v. 
Virbhadrapa (8) 


The learned Counsel referred also to the 
recent case of Manjurt Bibi v. Akkel Mahmud 
(9). The point which arose in that case was 


(5) 32 B. 387; 10 Bom. L. R. 380. 

(6) 4 I. A. 127; 30. 47. 

(7) 80. 651: 11 C, L. R. 113; 8 I. A. 128. 

(8) 7 B. 469. 

(9) 19 Ind. Cas. 703; 17 OC. IL. J. 810; 17 O. W. N. 
889. : 


a different point unconnected with proceed = 
ings in execution and the learned Judge to 
whom the case was finally referred was the 
Judge who delivered the judgment in Thano- 
mon?'s case (3). As we have already said, 
we are of opinion that the decision in the 
latter case really covers the present case. 
Implicitly, if not explicitly, the language 
there used by the learned Judges (regard 
being had to the cases which they sited) 
seems to us to dispose of the arguments now 
urged by the standing Counsel. 

The appeal fails and is dismissed with 
costs. We assess the hearing fee ab three 
gold mohurs. 

Appeal dismissed 


CALCUTTA HIGH COURT. 
Civit, Rute No. 745 or 1913. 
July 17, 1913. 

Present;:— Mr. Justice Coxe and 
Mr. Justice Ray. 
MUTTIAR RAHMAN AND oragrs— 
DeFENDANTS— PETITIONERS . 

VErEUS 


HARENDRA NATH MUKHERJEE AND 


OTHERS—PrLAINTIFFS—ÜPPOSITE Parry. 

Civil Procedure Oode (Act Y of 1908), s. 152— 
Inherent jurisdiction of Court—Judgment according to 
compromise—Some terms of compromise not embodied 
in decree—Negligence of Court's. officers ~Unintentional 
and accidental error-— Amendment of decree, by correct- 
ing error, tf within s. 152. 

Section 152 of the Civil Procedure Code authorises 
a Court to remedy, as far as ib can, errors in the 
formal expression of its orders occasioned by its 
own indolenoo. - 

A. suit was decreed in terms of a compromise, 
but certain terms of ib were not embodied in the 
decree owing to negligence of the Court's officers, 
The plaintiff made an application praying that the 
decree may be amended and brought into conformity 
with the compromise: 

Held, that the decree was capable of correction 
under section 152 of the Civil Procedure Code, 


Rule against the order of the Munsif of 
Baruipur, dated April 21, 1913. 

Babu Karunamoy Bose, for the Petitioners. 

Mr. B. Ohakravart?, Babus Dwarka Nath 
Ohakravarit, Satish Chandra Mukherjee and 
Khetra Gopal Banerji, for the Opposite 
Party. 

JUDGMENT.—This was a suit for pos- 
session by partition of 4 share of 185 annas 
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purchased by the plaintiffs. There were five 
defendants of whom itis admitted that the 
fourth has no interest in the matter. On 
the 15th September 1908, a compromise was 
filed between the plaintiffs and the defend- 
ants Nos. 1, 2 and 5. The terms were that 
the plaintiffs should geb a decree for pos- 
session of about 74 aunas, that the Ist de- 
fendant was entitled to 72 annas, the 2nd 
defendant to 4 anna as matwali, and the 
Sth defendant to 3 gundas odd. Accord- 
ingly, the plaintiffs were to get a decree for 
about 7i annas. The parties agreed to 
partition the property amicably during the 
vacation aud file the result so that the Court 
could then passa final decree. For the pre- 
sent, it was agreed that the Court should pass 
a preliminary decree for partition in terms 
of the compromise. It was further agreed 
that out of the lst defendant's 7$ annas, 
her purchased share of $ annas should be 
separately allotted to her in the partition. 
The remaining terms of the compromise are 
not of importance. The order passed on this 
petition was:— Parties filea petition of com- 
promise, but as defendant No. 3 does not join 
in it, and asks for time as he is not present 
to-day, pub up on Monday, the 21st Sep- 
tember, for hearing." 

On the 21st September, the plaintiffs and 
the 8rd defendant came in and filed a sepa- 
rate petition of compromise by which it was 
agreed that the plaintiffs should get a decree 
for possession of the 7j annas but it was 
declared that the 3rd defendant had long 
been in possession of that share asa tenant 
and would pay rent atthe rate of 12 annas 
a bigha a year to the plaintiffs. The order 
on this petition ran:— Defendant No. 3 with 
consent of plaintiffs filed a petition of com- 
promise and the suit is disposed of in terms 
of two petitions of compromise.” 

Nearly two months later, a formal decree 
was drawn up, as to which it is dificult to 
say whether it reflects most discredit on the 
ministerial officer who prepared it, the 
judicial officer who passed it, or the pleader 
who attested it. I find it difficult to com- 
ment with moderation on this neglect of 
plain duty by which these various officers, 
to save themselves a few minutes’ work, have 
occasioned years of delay and confusion to- 
gether with waste of money on fruitless pro- 
ceedings to the unfortunate litigants, It was 
decreed in terms of the compromise that the 


plaintiffs were entitled to about Rs. 74 annas 
and should get possession, that the defend- 
ant No. 1 owned Ra. 72 annas, that defendant 
No. 2 owned £i anna, that defendant No. 9 
owned 3 dudas odd. The stipulations for 
a preliminary decree for partition and for 
a final decree after the parties had amicably 
effected the partition were entirely omitted, 
the only reference to the question of partition 
being the statement that the rs of 
52 annas purchased by the Lst defendant 
should, at the time of partition, be separately 
allotted to her. And this decree purported 
to be drawn up in accordance with the terms 
of the compromise between the plaintiffs 
and defendants Nos. 1,2 and 5 and in the 
absence of defendant No. 3. And no refer- 
ence whatever is made to the compromise 
of defendant No. 3 and there is nothing to ' 
show that the case as against him was dis- 
posed of at all, 

The plaintiffs, after many fruitless pro- 
ceedings, have asked that this decree may 
be amended and brought into conformity 
with the compromise. This has been grant- 
ed by the Court below andarule has been 
issued by this Coart on the plaintiffs to show 
cause why this order should not be set aside 
on the ground that it does not come within 
the scope of section 152 of the Code. If this’ 
were the first proceeding, I should have no 
hesitation in affirming the order of the Court 
below. If section 152 does not authorise a 
Court to remedy, as far as it can, errors in 
the formal expression of its order ovcasioned 
by its own indolence, it is difficult to appreci- 
ate the use of the section. Here there is no 
doubt what the compromises were. Nor is 
there any doubt that the Court intended 
those compromises to be embodied in the 
decree. The fact that they were not so 
embodied was due to the grossest negligence 
but it cannot be supposed that the decree 
was drawn up in this form and accepted 
by the Court and the Pleaders intentionally. 
Its form, therefore, may reasonably beregard- 
ed as- unintentional and accidental and, 
therefore, capable of correction under sec- 
tion 152. 

The question, however, arises whether the 
plaintiffs are precluded by the previous pro- 
ceedings under the decree from asking now 
for its amendment. In December 1902, they 
asked for a review under section 623. This 
apparently was based on another circum- 
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stance indicative of the utter carelessness 
with which the work of this office was done. 
The order of the Munsif of the 21st Septem- 
ber ran as follows: — The suit is disposed of 
in terms of the solenamahs filed by the 
parties.” A certified copy of this order was 
given to the plaintiff and ran:— The suit is 
dismissed in terms of the solenamah filed by 
the parties.” The writing of the order 
perhaps makes the copying of "solenamahs" as 
solenamah excusable, but the copying of ' dis- 
posed of” as “dismissed” is utterly inexcusable 
and, if the mistake was not dishonest, shows 
that both copyist and comparing clerk were 
wholly careless. The plaintiffs pointed out 
that the suit bad been decreed and not dis- 
missed, and asked for a preliminary decree 
in terms of the petition of compromise. 
Later on, on the 27th February 1909, they 
filed a fresh petition to the effect that their 
former petition was in reality one under 
section 152 of the Code and asked that an 
order might be passed for appointing a Com- 
missioner to make the partition. They were 
still under the material impression created 
by the certified copy that the suit had been 
dismissed. On this second petition, it was 
ordered that it should be considered at the 
time of trial. The final order was:— It 
appears from the original judgment that the 
words used in it were suit is disposed ot" 
and not dismissed” as wrongly copied by the 
copyist. There is no ground for reviewing 
the judgment which appears to be quite correct 
and according to the solenamah filed by the 
parties; ordered, “that the application be 
rejected.” 

This order was right enough, The judg- 
ment was perfectly right and even then 
neither the Court nor the parties seem to 
have discovered that the decree was all 
‘wrong, 

It may, therefore, be said that as the plaint- 
iff applied for amendment under section 152 
and that application was rejected, that matter 
is now finally decided between the parties 
and cannot be re-opened. But, in my opi- 
nion, the matter that was then decided was 
quite different from that now under con- 
sideration. At that time, no one seems to 
have ascertained that the decree was all 
wrong. The error which the plaintiffs 
sought to amend had no existence outside 
the copy with which they had been supplied 
by the Munsif's office and the fast that the 


Muusif on ascertaining this fact held that 
the judgment was right, does not establish 
that the accuracy of the decree was finally 
decided between the parties. . 

I think the amendment ordered by the 
Court below is righ5 and would discharge the 
Rule with costs, two gold mohurs. 

The record should be returned at once. 

Ray, J.—I agree. 

By tan Covnr.— In returning the record, 
we draw attention ofthe District Judge to 
the state of affairs at Baruipur which these 
proceedings reveal. 

Rule discharged. 


CALCUTTA HIGH COURT. 
MuscgLLANEOUS O1vin APPEAL No. 169 
or 1912. 
January 24, 1918. 
Present; —Mr. Justice Ohitty and 
< Mr, Justice Teunon. 
LAKSHMI BIBI KUJRANI—JupaMENT- 
DEBTOR—APPELLANT 
versus 


ATAL BEHARI HALDAR —Dzoazn- 


HOLDER— RESPONDENT, 

Chota Nagpur Tenancy Act (VI B. Q. of 1908), s. 47—- 
Right of raiyat $m holding —Mortgage —Prohibition oj 
order for sale of ratyat’s right by Court~Such order 
for sale after entension of Act, wholly illegal —Hstoppel 
against mortgagor. 

Section 47 of the Chota Nagpur Tenancy Aot 
provides ‘that, subject to three provisos, no decrees 
or order shall be passed by any Court for the sale 
of the right of a raiyat in his holding, nor shall 
any such right be sold in execution of any decree 
or order. 


- - In Manbhoom, a preliminary decree on the mort. 


gage of a raiyat’s holding was passed on June 15th, 
1969, and the final decree for sale was made on 
November 26th, 1910. In the interval between tho 
two decrees, the Chota Nagpur Tenancy Act was ex. 
tended to Manbhoom. Subsequently, the sale actually 
took place and was confirmed although the judgment 
debtor objected to both the proceedings: 

Heid, that the sale was in direct contravention of 
section 47 of.the Act and must be set aside, and 
that the judgment-debtor was not estopped from 
bringing to the notice of the Court, what the Court 
must be taken to know of itself, that there was 
a distinct provision of the law which prevented 
the sale of the property. 


Appeal from the order of the District Judge 
of Manbhum, dated December 22nd, 1911, 
affirming that of the Subordinate Judge of 
that District, dated June ldth, 1911. 
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Babu Bepin Behary Ghose, (Junior), for the 
Appellant. 
Babus Dwarka Nath Chuockerburty and 
Mohint Mohan Ohatterjee, for the Respondent. 


JUDGMENT.—This isan appeal from au 
order of the District Judge confirming that 
of the Subordinate Judge of Manbhum, 
declining to set aside a sale. It appears that 
a mortgage was executed by the judgment- 
debtor on lst January 1907, in favour of 
the present decree-holder. On that mort- 
gage,a preliminary: decree was passed on 
15th June 1909, and the final decree for sale 
was passed on 26th November 1910. In the 
interval between the two decrees, the provi- 
sions of the Chota Nagpur Tenancy Act 
(Beng. Act VI of 1908) were extended to the 
District of Manbhum, and from that time they 
govern the property in questson. The decree- 
holder asked for sale and the-judgment-debtor 
objected. His objection was disposed of by 
the first Court on 15th June 1911, and by 
the Appellate Court on 22nd December 1911. 
It has been brought to our notice by the 
learned Pleader for the respondent that tho 
sale actually took place on the 22nd July 1911, 
while the appeal in the lower Court was pend- 
ing, and that it was confrmed on 2nd May 
1912, while the appeal to this Court was 
pending. The purchaser in this case was the 
decree-holder. 

he provisions of section 47 of the Chota 
Nagpur Tenancy Act put the-matter beyond 
doubt. That section-provides, subject to the 
three provisos which do not affect the 
present case, that no: decree or order shall 
be passed by any Court for the sale of the 
right of a raiyat in his holding, nor shall any 
such right be.sold in -execution of-any :decres 
ör order. The firaldecree, which ‘was passed 
on the extension of the Act, ought not to have 
been passed; but, putting that aside, it is 
clear that the second portion of the saction 
applies to this case, and prevents any such 
right being sold in execution of any decree or 
order. 

For the E it has been argued that 
the sale having taken place and been confirm- 
ed, it cannot now be questioned. Bat, having 
regard to the fact that the dearee-holder i is 
the purchaser and that the rights of third 
parties are iu no way affected, it is olear 
that the Court, before which the appeal was 
pending ever since the objection of the judg- 
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ment-debtor had been first made, could go 
into the question. The sale was in direct 
contravention of the provisions of section 47 
of the Chota Nagpur Tenancy Act. 

Secondly, it has been argued that the mort- 
gagor isin some way estopped from saying 
that the property is not saleable. He cannot 
be estopped from briuging to the notice of the 
Court what the Court must be taken to know 
of itself, that there is a distinct provision of 
the law which prevents the sales of the pro- 
perty. 

The appeal must be allowed. The orders 
of the lower Courts are set aside, with all the 
proceedings which have taken place in con- 
sequence of those orders. The appellant 
must have his costa in all the three Courts. 

áppeal allowed. 


CALOUTTA HIGH COURT. 
SECOND Civic Appeat No. 375 or 1911. 
August 20, 1913. 

Present; —Mr. Justice Coxe, and 

Mr. Justice Ray. . 
SATYENDRA NATA MISRA AND OTHERS 
— PLAINTIFFS — ÀPPELLANTG 
verses 
Sheikh LATIF KHAN AND OTHEB8— 


DergNDANTS — RESPONDENTS. 

Title—Possession jor less than statutory period— 
Decree in possessory sutt-—Symbolical possession —Sutt 
for recovery of -possession—Title of. defendant, if to 
be investigated —BSpecific Relief Act (I of 1877), s. 9— 
Limitation. 

Mere previous possession for less than tho statutory 
period would not, according to the law of this 
country, enable a party to succeed in a suit for 
ejectment when the relief by a possessory suit 
under the Specific Relief Act is gone. 

Nisa Chand Gaita v. Kanchiram Bagani, 26 C. 679; 
3 O. W. N. 568, relied upon. 

The plaintiff's predecessor K. was, in 1897, pub in 
symbolical possessiou, not in actual possession, under 
section 9 of the Specific Relief Aot. The defendant 
was not a party to the suit under section 9. K. died 
one month after he was put in possession. In 1910, 
the plaintiff brought a suit for recovery of posses- 
sion, but failed to prove his title: 

Held, that the plaintiff's suit should be dismissed 
and the Court should not investigate the defendant's 
title. 

Appeal from the decree of the first Sub. 
Judge of Dacca, dated December 7th, 1910, 
reversing that of the third Munsif of that 


place, dated July 186h, 1910. 
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Mr. Remfray, Counsel, and Babu Romont 
Mohun Ohatieriee, for the Appellants. 

Babu Azt Lal Guha, for the Respondents. 

JUDGMENT. 

Coxe, J.—This was a suit for recovery of 
possession. The plaintiffs’ predecessor, Kali- 
nath, was putin possession under section 9 
of the Specific Relief Act in June, 1897. He 
is said to have died a month later. The 
lower Appellate Court has dismissed the suit 
holding that the plaintiffs have failed to 
prove their title and that the suit is barred 
by limitation. The plaintiffs appeal and on 
their bebalf it is argued by learned Counsel 
that as the plaintiffs’ predecessor was law- 
fully in possession, it was not sufficient to 
find that the plaintiffs had not proved 
their title but the Judge should have investi- 
gated the defendant’s title and put the de- 
fendant to strict proof of it. The case of 
Nisa Ohand (asa v. 
(1) is, of course, altogether against that 
contention but that decision has often 
been criticised and we are invited to 
refer it to a Full Bench. Speaking for 
myself, I do not dissent from that decision 
and I think that in practice 16 would be dis- 
astrous to hold that a mere squatter could, at 
any time within twelve years of his eviction, 
put the real owner to strict proof of his title 
and that in all cases of dispossession the 
Court must investigate the defendant's title 
as well as, or rather instead.of, the plaintiffs'. 
I need not, however, discuss this vexed 
question further because in my opinion the 
appeal must fail on the ground of limitation. 


On this point, the learned Subordinate 
Judge has found that though symbolical pos- 
session was given to the predecessor of the 
plaintiffs, he never obtained actual possession. 
It is argued that the delivery of symbolical 
possession is conclusive against the defendants 
in the former suit and effective against others, 
The defendant was not a party to the for. 
mer suit and so far as plot No. 1 is con- 
cerned, he does not claim to hold under any 
of the parties to that suit. As regards plot 
No. 2, however, he claims to hold under 
Rajkumar Dey among others and Rajkumar 
Dey was a party to the former suit. It seems 
to me, however, that even as regards plot 
No. 2, the suit is barred on the Judge’s find- 


(1) 36 C. 679; 3 C, W, N. 568. 
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ing that Kalinath never obtained actual pos- 
session. It may be conclusively established 
between the parties that Kalinath was in 
possession on the 12th June 1897. It is 
argued that i¢ must be presumed that this 
possession continued until itis shown that 
an end was put toit. I do not think there 
15 any such presumption but even if there 
were, it would have no weight against the 
Subordinate Judge's finding that Kalinath 
was never in actual possession ab all. In 
these circumstances, the period of limitation 
must date at the latest from the 12th June 
1897. 1 may refer to the case of Harz Mohan 
Shaha v. Baburali (2), where Banerjee, J., re- 
marked:— If, after the date on which symboli- 
eal possession was given to the auction-pur- 
chaser, the judgment-debtor continued in 
possession, his possession became that of a 
trespasser from that date.". It has been 
said that there is evidence that the defend- 
ant did not enter into possession fill the 
following December. We are not at liberty, 
however, to look into the evidence and further 
it is immaterial when the judgment-debtor 
entered into possession, if the plaintiff has 
failed to show possession within the statutory 
period. 

The appeal must, accordingly, be dismissed 
with costs. 

Rar, J.—l agree. The suit is barred by 
limitation and it also fails for want of title 
in the plaintiffs. Mere previous possession 
for less than the statutory period would not, 
according to the law of this country, enable 
a party to succeed in a suit for ejectment 
when the relief by a possessory suit under 
the Specific Relief Act.is gone. The authority 
of Nisa Ohand v. Kanchiram Bagani (1) does, 
in my humble opinion, hold good and the judg- 
ment of their Lordships of the Privy Council 
in Sunder v. Parbati (3) does not impair it. 
That was a different case and their Lordships 
only laid down that a party in possession has 
an estate or interest in respect of his or her 
possession. Asher v. Whitlock (4) is, no doubt, 
an authority that the heir of the deviser of 
the possessory estate can maintain ejectment 
but that law has received a limitation in 
India and the provisions in the Specific Ro- 


(2) 24 C. 715. 

(3) 16 I. A. 186; 12 A. 51. 

(4) (1866) L. R. 1 Q. B. 1; 35 L. J. Q. B. 17; 11 Jur, 
(N. S.) 925; 13 La m 2045 14 W. R. 48. 
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lief Act afford the only protection of the 
possessory interest. Jf in the case of Sunder 
v. Parbati (8), their Lordships intended to 
lay down any thing else, surely the case of 
Wise v. Amirunnessa (5) would have been 
referred to and discussed. 

Appeal dismissed. 


(5) 71, A. 78. 





CALCUTTA HIGH COURT. 
MISCELLANEOUS CIVIL Arrear No. 254 or 1911 
AND Civin Rote No, 3396 or 1911. 
January 30, 1913. 
Present:—Mr. Justice Carnduff and 
Mr. Justice Beachoroft. 

INDRA CHANDRA MUKHERJEE, 
CHAIRMAN oF THE JANGIPORE MUNICIPALITY 
—bDEFENDANT-— APPELLANT AND PETITIONER 
versts 


SRISH CHANDRA BANERJEE— 


PrArwTrirF— RESPONDENT AND Opposite PARTY. 

Suit, character of—Small Cause suit— Whether 
character alters if tried in ordinary manner—Appeal 
— Decree, ij appealable—Sutt Jor amount recovered by 
illegal distress and for damages—Claim for damages 
struck out—Provincial Small Cause Courts Act (IX of 
1887), Sch. Il, Art. 85 cl. (3). 

Where a Judicial Officer, invested with Small Cause 
Court jurisdiction, tries a suit, which he might have 
tried under the summary procedure, in the ordinary 
manner, the character of the suit is not thereby 
altered and his decree is not appealable. 

Shankarbhai v. Somabhai, 25 B. 417; 3 Bom. L. B. 
129, followed. 

A plaintiff sued to recover the amount which 
he alleged was realised from him by illegal distress 
and also damages. Before trial he abandoned and 
struck out the claim for damages: 

Held, that what remained was a suit triable exclu- 
sively by the Smali Cause Court and was not 
excepted by Article 36 clause (7) of Schedule II 
of the Provincial Small Oause Courts Acb of 1887 
from the jurisdiction of the Small Cause Court. 


Appeal and Rule against the order of the 
District Judge of Murshidabad, dated 
February 28rd, 1911, reversing that of the 
Munsif of Jangipore, dated May 11th, 1910. 

Babu .Brojendra Nath Ohatterjee, for the 
Appellant. 

Babu Bepin Behari Ghose, for the Re- 
spondent, 

JUDGMENT.— This appeal is from an 
appellate order, and it and the Rule connected 
therewith arise out of a suit brought by the 
plaintiff in the Court of the Munsif of Jangi- 
pore for the recovery from the local 


Muncipality of small sum of Rs, 34-3 said 
to have been illegally recovered from him. 
As will appear from what we are going to say, 
there is no second appeal in this case, and the 
appeal must, therefore, be dismissed as 
incompetent. We make no order as to costa, 

We now proceed to deal with the Rule. 
The Munsif of Jangipore was vested with the 
powers of a Small Cause Court Judge. He, 
however, thought fit to try the case, not in 
the sammary manner provided by the law, 
butat length as if it had been an ordinary 
suit, and he gave the plaintiff à modified 
decree. An appeal was then preferred to the 
District Judge by the plaintiff, and the 
District Judge held thatthe Munsif, by 
following the ordinary procedure and not 
the summary procedure, had acted without 
jurisdiction. He accordingly set the decree 
aside and ordered the case to be re-tried by 
the same Munsif in a summary manner. 

Such an order has, obviously, nothing to 
recommend it on the merits, and it 
could be justified only if the law rendered it 
unavoidable. In our view, however, it was 
the Distrist Judge who acted without jurisdic- 
tion in making it, and there was no defect 
of jurisdiction in respect of the trial by the 
Munsif. Under section 15, sub-section (2), 
of the Provincial Small Cause Courts Act, 
1887, all suits of a civil nature, of which the 
value does not .execeed Rs. 500, are cogniz- 
able bya Court of Small Causes, unless 
expressly excepted. By section 16 it is 
enacted that, save as expressly provided by 
this Act or by any other enactment for the 
time being in force, a suit cognizable by a 
Court of Small Causes shall not be tried by 
any other Court having jurisdiction within 
the local limits of the jurisdiction of the 
Court of Small Causes by which the suit is 
triable. And section 27 provides that a 
decree or order made under the foregoing 
provisions of the Act by a Court of Small 
Causes is final. The suit in question could, 
therefore, be tried by the Munsif only in the 
capacity of a Small Cause Court Judge; and 
we are of opinion, following the decision of | 
Mr, Justice Candy and Mr, Justice Whit- 
worth in Shankarabat v, Somabhai (1), that 
where a Judicial Officer invested with Small 
Cause Court jurisdiction tries a suit, which 
he might have tried under the summary 


(1) 25 B. 417; 8 Bom, I» R, 129. 
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procedure, in the ordinary manner, the 
character of the suitis not thereby altered 
and his decree is not appealable. Our con- 
clusion, therefore, is that the District Judge's 
order was bad and made without jurisdic- 
tion. 

There remains one more point to be noticed. 
Itis suggested by the learned Vakil who 
has appeared for the opposite party that tre 
suit was really a suit for compensation for 
illegal distress, and was, therefore, excepted 
from the jurisdiction of the Small Cause 
Court by Article 35, clause (7) of the 
second Schedule to the Provincial Small 
Cause Courts Act, 1887. A reference 
to the plaint, however, will show that 
this is not: S0. The plaintiff began, no 
doubt, by seeking to recover not 
only the actual amount illegally realized 


from him, but also damages assessed by. 


him at Rs. 17. Before trial, however, he 
altered his plaint by striking out the claim 
for damages, which he said he desired to 
abandon. We cannot accept the ingenious 
contention that the suit remained, neverthe- 
less, a suit for compensation, the measure 
of the injury to be compensated being the 
precise amount illegally recovered, and we 
agree with the learned District Judge in 
holding that it was a suit triable exclusively 
by the Small Oause Court. 

The result -is, that the Rule is made 
absolute, the order of the District Judge set 
aside, and the decree of the  Munsif 
restored. In this connection also, we make no 
order as to costs. 

Appeals dismissed; Rule made absolute. 


CALCUTTA HIGH COURT, 
REGULAR Cryin Arrear No, 319 or 1911. 
August 26, 1913. 
Present: — Mr. Justice Coxe and 
Mr. Justice Ray. 
SARAT CHANDRA BYSACK— 
PETITIONER— ÁPPELLANT 
versus 
GOLAP SUNDARI DASI—Oszssctor— 


RESPONDENT, 
VW dli — Revocation — Will not forthcoming—Presump- 
tion of revocation—Revocation must be pleaded — Emecu- 
tion of Will duly proved—Pleadings—If no plea of 
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revocation taken, Court not to presume revocation— 
Succession Act (X of 1865), 8. 57—Prebate and Admi- 
mistration Act (V of 1881), s. 24. 

When a Will is shown to have been in the custody 
ofa testator, and is not found at his death, the 
well-known presumption arises that the Will has 
been destroyed by the testator for the purpose of 
revoking it. But this rule of law bears only on 
revocation when that is an issue in the snit. Then 
the presumption may be rebutted by the facis. 

Sugden v. Lord St. Leonards, !(1876) 1 P. D. 
164, 45 I, J. P. 49; 34 L. T. 372; 24 W. R. 860 
and Brown v. Brown, 27 L, J. Q. B. 173; 8 E. & B. 876; 
4 Jur. (N. s.) 163; 120 Eng. Rep. 327; 112 R. R. 818, 
relied upon, 

When the due execution of a Will is proved in 
the manner required by law, it lies upon the objector 
to plead and prove revocation. If revocation is 
not pleaded, then the Court will not presume revoca. 
tion from the fact that the Will Gn this case a 
registered one) is not forthcoming. 


Appeal from the’ decree of the District 
Judge of Dacca, dated June 28rd, 1911. 

i Baba Bhudev Chandra Roy, for the Appel. 
ant. 

Babu Biswa Nath Bose, for the Respond» 
ent. 

JUDGMENT. 

Coxe, J.—This appeal arises ont of an 
application for Probate or Letters of Adminia- 
tration (the applicant seems not quite certain 
which) with respect to a Will said to have 
been executed on the 18th November 1897, 
The learned District Jadge has refused the 
application on two grounds, namely, that the 
applicant has not proved, firstly, that the 
Will was in existence at the death of the 
testator, and secondly, that it was duly 
executed. The facts in this case seem to me 
to indicate very strongly that this Will was 
not in existence at the time of the testator’s 
death. He died in July 1898, eight months 
after the Will. The petition itself shows that 
he changed his mind with regard to an 
important portion of the property. In the 
Will, he devoted a deposit of Rs. 200 in the 
Savings Bank to the service of a certain idol 
and directed that the petitioner and the 
husband of the objector should draw the 
interest and spend it on the Sheba. But it 
appears from paragraph 8 of the petition that 
the testator drew out the whole sum before 
his death and handed it over to the objector’s 
husband. This shows that with regard to 
at least a quarter of the whole property, the 
testator had completely changed his mind. 
Finally the petitioner’s conduct suggests very 
strongly to my mind that he knew that the 
Will had in some manner come to an end? It 
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is nob uncommon in a case of this nature for 
the Will to be made over to and kept by the 
person for whose benefit it is executed. Here 
the petitioner’s whole title is based upon the 
Will, yet not only did he not keep the Will 
himself but he does not say that he ever 
took any steps to obtain it or even see it after 
the testator’s death. He was entitled under 
the Will to a quarter of the moveable property 
but apparently he has never attempted to 
secure it, This application was presented 
twelve years after the testator’s death when 
everybody had forgotten all abont the cir- 
cumstances of the case, and it looks to me 
very like a speculation. 


If the objector had been frank and truth- 
ful about the matter and had admitted the 
execution but pleaded revocation, I could not 
have agreed with the view of my brother 
Ray that Letters of Administration should be 
granted. The objector, however, takes up the 
impossible attitude that this Will, which is a 
registered Will, was never executed and, 
therefore, he does not plead revocation. That 
being so, it is difficult for me to hold that 
the Will has been revoked, when that plea 
has not been taken, and I, therefore, will not 
dissent from the decision of my learned 
colleague. The appeal will be allowed and 
Letters of Administration with a copy of the 
Will annexed will be granted. Costs of all 
Courts to be paid out of the estate. Hearing 
fee two gold mohurs. 


Ray, J.—This suit is for Letters of Admi- 
nistration with the Will annexed under 
section 19 of the Probate and Administra- 
tion Act, 1881. The Wallis dated the 18th 
November 1897. Tekani Barak is said to 
have made the Will. The petitioner is 
brother’s son of Tekani and the objector 
is his daughter. The Will purports to give 
half his immoveable property to the peti- 
tioner and half to the objector. If there was 
no Will, the whole of the property would go 
to the objector and after her to her sons, if 
she should have any sarviving her. The Will 
was duly registered and upon reading the 
evidence I am clearly of opinion that its 
proper execution has been established. 
Tekani died on the 6th of Sravan 13805==July 
1898. The evidence is that Tekani kept 
the Will in his box. The objector’s husband 
says that Tekani had an iron safe. This 
iron safe has been oalled a box by the peti- 


tioner. This safe was in Tekani’s room and 
the key remained with him. The key of 
the room also remained with Tekani and the 
husband of the objector says that after his 
death probably it went into the possession of 
his wife, z. e., the objector. As to the key of 
the iron safe, his evidence is this;—' The key 
of the iron chest was with my father-in-law. 
It same to the hands of my wife after 
his death.” The objector in her written 
statement denies being in possession of the 
Will but her husband has given evidence that 
they have not opened the iron chest and have 
not searched for the Will. On these facts, the 
suit is not liable to dismissal on the ground 
that the petitioner has not proved that the 
Will was in existence up to the .time of the 
testator’s death. There has been a mis- 
conception of the law on the subject. In this 
case, the testator did not appoint an 
executor; so the application is necessarily 
under section 19 of the Probate and Admi- 
nistration Act, 1881. That section provides, 
when the deceased has made a Will, but has 
not appointed an executor, or etc. etc., an 
universal or a residuary legatee may be 
admitted to prove the Will, and Letters of 
Administration with the Will annexed may be 
granted to him etc, etc. It cannot be 
said that the “Will” must be the original 
document. The word has been obviously 
used to mean the disposition. Otherwise in 
no case where the Will is not in existence, the 
universal or residuary legatee canapply. He 
cannot do ib evenifhe proves that an in- 
terested party has destroyed it after the 
death of the testator. That cannot be the 
law. Hence I think nothing turns upon the 
fact that in the previous section 18, there is 
mention of a copy of the Will. This section 
19 does not lay down any rules for the 
guidance of the Court in determining when 
the Willis established. The execution of the 
Will in the manner required by law having 
been proved, it lay upon the objector to 
plead and prove revocation. She has not. 
even pleaded revocation. All that she says 
in her written statement is that she is not 
aware of any Will having been executed by 
her father. Her husband says in his evidence 
that Tokani did not execute any Will. That 
being so, the revocation of the Will is not a 
question in this suit. Whena Will is shown 
to have been in the custody ofa testator, and 
is not found at his death, the well-known 
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presumption arises thet the Will has been 
destroyed by the testator for the purpose of 
revoking it. Now this rule of law bears only 
on revocation when that is an issue in .the 
suit. 
by the facts— Sugden v. Lord St. Leonards(1). 


In the case of Brown v. Brown (2), Lord - 


Campbell observes:— If for instance, it could 
be shown that the heir-at-law had access t^ 
the place where the testator had deposited 
the Will, and grounds could be shown for a 
suspicion that he had destroyed it, it would be 
a case to consider”. -These rules of English 
Law are founded on reason and good sense 
and are regarded as of general application. 
The Courts in India have adopted these rules 
and have applied them to cases arising under 
the Probate and Administration Act, 1881. 
Anwar Hossain v. Secretary of State for Indra 
(3); Shib Sabitri Prasad v. The Collector of 
: Meerut (4), Ishur Ohundar Surma v. Doyamoye 
Debia (5). This last case was for Letters of 
Administration with Will annexed and the 
application was by a residuary legatee. The 
‘Will was not produced and it was stated to be 
in the possession of the objector as in the 
present case. The Court observed: “If the 
Will is not shown to be in existence, then 
the Court will have to consider whether it 
had been destroyed by the testator, or by 
his orders with the intention of revoking ib.” 
Section 24 of the Probate and Adminis- 
tration Act ruus thas: When the Will 
has been lost or mislaid since the testator’s 
death, or has been destroyed by wrong 
or accident and not by any act of the 
testator, etc. eto". It appears to me that 
the words ‘since the testator’s death’ qualify 
only the verb 'mislaid' They have no 
reference to the word ‘lost’; otherwise 
that would happen if the Will has been 
lost before the testator’s death. The loss 
of the Will would not operate as revocation. 
Vide section 57, Succession Act. To estab- 
lish revocation, you must show destruction 
by the testator. oss is no destruction. 
Then the words ‘since the testator's death’ 
have no reference to the succeeding clause of 
the sentence. The Will could not have been 

(1) (1876) 1 P. D. 154; 45 L. J. P. 49; 34 L. 
T, 372; 24 W. R. 860. 

(2) (1858) 27 L. J. Q. B. 173; 8 E. & B. 876; 4 Jur. 
(x. s.) 168; 120 Eng. Rep. 327; 112 R. R. 813. 4 

(3) 81 C. 885; 8 O. W.N. 82 


A 
(4) 29 A. 82; 8 A. L. J. 747; A. W. N. (1906) 295. 
(5) 8 C. 864; 11 O. L. R. 185. 


Then the presumption may be rebutted 


destroyed by any act of the testator since 
his death. The second clause is independ- 
ent by itself. Then the words in this 
clause “and not by any act of tha testator" 
have no special meaning. Forif the Will 
has been destroyed by any act of the 
testator, it has been revoked and it is a dead 
thing. In the succeeding section, the 
words used are "when the Will has been 
lost or destroyed” etc. ete. The former 
section refers to cases when & copy of the 
Will is available and the latter when no 
copy is available. This is the only differ. 
ence. In neither of these sections, any rule of 
law has been laid down and none tending to 
defeat the applicant’s suit. Revocation must 
be proved by the party who sets it up. The 
facts proved and admitted preclude a pre. 
sumption in favour of the objector and there 
is no evidence that the Will has been 
actually destroyed. The petitioner haa 
established his right to the Letters of 
Administration, The delay in making this 
application is not & material fact in thia 
ease. No sooner the objector attached his 
half share in the immoveable property, he put 
in this application for Letters of Administra- 


tion. I would reverse the judgment of the 
learned District Judge and decree the appeal. 
Appeal allowed. 
BOMBAY HIGH COURT. 


Second Civin Arrear No. 650 or 1912, 
June 24, 1913, 
Present:—-Mr, Justice Batchelor and 
Mr. Justice Shah,’ 
TIMMAPPA DEVARABHATTA 
AND OTHERS-—])EFENDANTS—  À PPELLÁNTS 
VETSUS 


NARSINH TIMMAYA HEBAR AND OTHERS 


— Praintir¥s—~ RESPONDENTS, 

Sale in execution— Hindu Law-—Joint. family —Mort. 
gage by some co-parceners —Decree against some of the 
members—Interest of persons not parties to sale not 
sold—Oivil Circular, No. 96, sub-r. 16, cl. (1). 

One A. and two out of his six sons, forming an 
undivided Hindu family, mortgaged the family pro. 
perty to B. for the benefit of the whole joint family. 
B. brought a suit upon his mortgage against A., all 
his living sons and three grandsons, and obtained a 
decree. In execution of the decree, the thortgaged 
property was put to sale and purchased with Court's 
permission by B, 
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In the proclamation of sale only the defendants to 
the suit were named and one condition of the 
sale was that it covered only the right, title and in- 
terest of "defendants" in the mortgaged property. 


Among the conditions of the sale was embodied’ 


clause (2) of sub-rule 15 of Civil Circular No, 96, to 
the following effect: “No interest of any son, 
brother or other co-parcener of the said judgment- 
debtors shall pass unless hereinbefore by name 
expressly specified for sale.” : 

The grandsons of A., who were not made parties 
to the suit, obstructed B. in recovering possession of 
the property purchased by B.: . 

Held, (1) that the effect of clause (I) in the condi- 
tions of the sale was clearly to exclude from the 
property sold the interests of the grandsons who were 
uot parties to the mortgage suit; 

(2) that although the interests of these persons 
might have been sold under the decree, these in- 
terests, were by express declaration made by the 
selling Court and accepted by B., formally and deli- 
‘berately excluded from sale, 

There is no rule, whether of Hindu or any other 
Law, that a person who advisedly buys a mere frac- 
tion of an estate, has a good title to the whole. 

If the Courb intended to sell less than it might 
have sold, or even less than it ought to have sold, 
no more can pass to the purchaser than what was in 
faci offered for sale. 


Second appeal from the decision of the 
District Judge of Kanara, in Appeal No. 25 
of 1911, confirming that passed by the Subor- 
dinate Judge at Kumta, in Civil Suit No. 195 
of 1909. 


Mr. G. P. Murdeshwar, for the Appellants. 
Mr. S. S. Patkar, for the Respondents. 


JUDGMENT. 


BATOHELOR, J.—The appellants before us 
were in the suit defendants Nos. 7 to 14, 16 
and 17 to 19, andthe facts upon which this 
appeal has to be decided are these:— 

On the 3lst May 1887,the defendants’ 
ancestor, Ganpaya, and two out of his six 
gong, forming an undivided family, mortzaged 
the property in suit to the plaintiffs" father. 
In 1900, the mortgagee brought a suit upon 
his mortgage against Ganpaya, all his living 
sons and three grandsons. A decree was 
made in favour of the mortgagee 
Rs. 1,561-2-0. Next, the property was put to 
sale and was purchased with permission by 
the plaintiffs acting through their agent, 
their Pleader. 

The question before us is whether present 
appellants’ interests passed to the plaintiffs 
in this sale. Both the Ocurts below have 
answered this question in the affirmative on 
the grounds, frst, that the original mortgage 
was made forthe benefit of the whole joint 


for. 


family,and, secondly, thatthe present appellants, 
though not parties to the original suit, were 
sufficiently represented in that suit by their 
fathers. These two propositions must be 
accepted, but the appellants contend that, in 
the special circumstances of this particular sale, 
their interest in the property did not pass 
to the purchasers. The special circumstances 
relied upon are two. In the first place, in 
the proclamation of sale, 12 defendants, 
other persons than these appellants, were 
alone named, while the 11 appellants were 
nob named or referred to, and one condition 
of the sale was thatit covered only the 
right, title and interest of the “defendants” 
in the mortgaged property. Secondly, among 
the conditions of the sale was embodied 
clause (i1) of sub-rule 15 of rule 96 of the 
High Court Cireular Rules, framed under the 
provisions of sections 287 and 652 of the old 
Code of Civil Procedure. That clause runs 
as follows:— 

“No interest of any son, borther or other 
co-parcener of the said judgment-debtor shall 
pass unless hereinbefore by name expressly 
specified for sale.” 


It is admitted that these words literally 
translated into Canarese formed one of the 
conditions under which this sale was held. It 
seems to me difficult to imagine any form of 
words more unambiguous or emphatic. It is 
true that the appellants’ interests were 
interests which might have been sold under 
the decree obtained, and if there had been 
noallusion to them at all, ib may well be 
that they would have been deemed to pass 
under the sale; but here, by express declara- 
tion made by the selling Court and accepted 
by the purchasing plaintiffs, those interests 
were formally and deliberately excluded from 
the sale. 


The rule, as its terms show, was not 
obligatory on the Court or the parties. It 
was open to them, had they so chosen, to 
modify the terms of the rule so as to meet 
any apparent need. But they elected not to 
modify it, and the bargain between the vendor 
and the purchasers ‘was precisely that these 
appellants’ interest should not be included. 
That being so, and the plaintiffs having thus 
with their eyes open purchased only a portion 
of the estate, they cannot, I think, be heard 
to say that they purchased the entirety. In 
my judgment, no nice question of law is 
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involved, and certainly no question arises 
as to overriding any rule of Hindu Law as 
to the managing members’ competence to 
represent the rest of the family, Such rules, 
it seems to me, go no further than this, that 
if proper measures had been taken in this 
case, the interests of the appellants might 
have been transferred: The answer is that 
by the express terms ofthe bargain they 
were not transferred, and E know of no rule, 
whether of Hindu or of any other Law, that 
a person who advisedly buys a mere fraction 
of an estate has a good title to the whole. 

This disposesof the appeal. I have not 
referred to the cases, because none of them 
touches the present point. The Oircular 
Rule was introduced only in 1901, aud no 
case has been referred to where the Court 
has had to consider the effect of the | embodi- 
ment of this provision, č. e, rule 96 clause 
(l), in the conditions of sale. In my opinion, 
the effect of this provision is clearly to 
exclude from the property sold the interests 
of these appellants I think, therefere, 
that tke appeal should be allowed and 
that the plaintiffs’ suit should be dismissed 
with costs throughout as against these 
appellants. 

Suag, J.—The question of law arising 
in this second appeal is whether, in view 
of the condition in the proclamation of sale 
in terms of clause (1) of Civil Circular No. 96 
of this Court, the right, title and interest 
of the present appellants passed to the 
plaintiffs in the property in suit. 

The facts giving rise to the point are as 
follows :— 

One Ganpaya Bhatta and his two sons, 
Mabableshwar Bhatta and Patta Bhatta, 
' mortgaged the property in suib to one 
Ganpaya Hebar in 1887. The mortgagee 
filed Suit No, 869 of 1900 on the said 
mortgage against Ganpaya, his living sons 
and the three grandsons (sons of Patta 
Bhatta) in which the usual mortgage decree 
was passed on the 17th September 1901. 


In execution of that decree, the right, 
title and interest of all the judgment- 
debtors in the mortgaged property were 
put up for sale and purchased on behalf 
of the plaintiffs, The plaintiffs were put 
in formal possession, but, as obstruction 
was caused to their possession, they filed 
the present suit to have it declared that 


injunction against the defendants. 


they were owners of the property by right 
of purchase, and to obtain possession and 
All the 
sons and grandsons of Ganpaya Bhatta 
are joined as parties to this suit. The 
defendants Nos. 7 to 14, 16, 17 to 19, 
who are the appellants before us, were not 
parties to the suit of 1900. On behalf 
of these defendants, it was contended that 
their interest in the property was not sold, 
and that the plaintiffs were not entitled 
to any relief as against them. In both 
the lower Courts, this contention has failed. 
The present appeal is preferred by them 
and the same contention is raised before 
us now. The appellants rely upon the 
condition in the proclamation, which is 
admittedly in terms of clause (1) of Cricular 
No. 96. The clause runs as follows :— 

“No interest of any son, brother or other 
co-parceners of the said judgment-debtors 
shall pass unless hereinbefore by name 
expressly specified for sale.” 

It is urged on behalf of the appellants 
that though the mortgage-debt may be 
binding upon them, and that though their 
right, title and interest could have been sold 
in execution of thy mortgage debt, in spite 
of the fact that they were not joined as 
parties to the suit of 1900, as their right, 
title and interest were notin fact sold, the 
plaintiffs cannot succeed against them. The 
condition in the proclamation above mentioned, 
they urge, renders ib impossible for the 
plaintiffs to say now that they (the plaintiffs) 
infact purchased the interest of sons and co- 
parceners, who were not judgment-debtors. 


Ithink that this contention should ba 
allowed. It is clear from the condition in 
the proclamation of sale that the auotion- 
purchaser purchased only the right, title 
and interest of the jadgment-debtors and 
not the right, title and interest of their 
sons and co-parceners, He must be deemed 
to have bid and paid for what was put up 
for sale and not for what was excluded in 
terms from the sale. Itis urged for the 
plaintiffs that the debt is held by both 
thelower Courts to be binding upon the 
family, that the present appellants were 
duly represented by the judgment-debtors 
in the suit of 1900, thatthe property in 
suit was liable for the debt, and that the 
right, title and interest of all the defend- 
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ants must be -deemed to have been sold to 
the plaintiffs. It is suggested that the 
condition in terms of clause (2) of Circular 
No. 96 
Hindu Law, which entitles the decree-holder 
to bring to sale the right, title and interest 
of all the co-parceners, whether they were 
parties to the suit or not, and is, therefore, 
inoperative. The findings as to the binding 
character of the mortgage-debt and as to 
the liability of all tbe co-parceners to 
satisfy the debt are accepted by the appel- 
lants. They do not feel concerned to 
dispute the proposition that their right, title 
and interest might have been sold, and 
that if there was no suck express condition in 
the proclamation, their interest would have 
been rightly held to have passed to the 
plaintiffs. But they urge that if their 
interest is expressly reserved, it cannot be 
deemed to have passed to the plaintiffs under 
the auction sale. . 

In each case, it is a question as i5 what 
the Court intended to sell at public auction 
and what the purchaser expected to buy. 
The Court cannot sell more than what 
the law allows. But if the Court intended 
to sellless than it might have sold, or 
even less than it ought to have sold, no 
more ean pass than what was in fact 
offered for sale: see Simbhunath Panday v. 
Golab Singh (L); Pettacht Ohettiar v. Sangzli 
Vira Pandia Ohinnatambiar (2); Abdul 
Aziz Khan Sahib v. Appayasamt Naicker 
(3). In the present case, the condition 
makes it clear as to what was offered for 
sale, and the buyer cannot be held to have 
purchased more than that. It was open 
to the decree-holder in'the suit of 1900 
to see that under the circumstances of this 
case, clause (1) was omitted from the pro- 
clamation of sale. But he did not do so 
then, and the purchaser cannot now be 
heard to say that the effect should be given 
to the sale as if no such condition existed. 

There is no authority in support of the 
view urged by tbe respondents and it is 
admitted that there is no decided case in 
which the effect of clause (7) of Civil 
Circular No. 96 in the proclamation of 
sale has been considered by this Court. 

(1) 14 I. A. 77; 14 O. 672. 

(2) 14 I. A. 84; 10 M. 241. 


(3) 31 I. A. 1 (P. C. 8 C. W. N. 186; 27 M. 181; 6 
Bom. L. R. 7. 
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It appears to me that the clause has 
been specially devised for the purpose of 
avoiding the ambiguity involved in the use 
of general words ‘right, title and 
interest of the judgment-debtors.” The 
eiroular contemplates that the terms of the 
proclamation may be modified to suit the 
circumstances of each case. Instead of 
leaving the auction-purchaser to raise these 
questions after the sale, it enables the 
Court to decide, and the decrse-holder to 
get the Court to decide, at the outset as to 
whether the interests of sons, brothers and 
co-parceners are to pass under the sale 
to the purchaser or not. In the present 
case, in view of the retention of the clause 
in the proclamation, thera can be no doubt 
as to what was offered for sale by the 
Court and purchased by the plaintiffs. [n 
my opinion, there is norule of Hindu Law 
which conflicts with the clause in the 
proclamation in any way, or which can 
prevent due effect being given tothe said 
clause. 

I, therefore, agree that the decree, as pro- 
posed by my learned colleague, should be 
passed in favour of the appellants. 

Appeal allowed. 
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CALCUTTA HIGH COURT. 
Seconp Civit Arrear No. 3842 or 1910. 
July 3, 1913. 

Present; —Mr. Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 

KAPIL RAI-ProaAiNTIFF—- ÁÀPPELLANT 
versus 
SHEO BARAN RAI AND OTHERS— 


DEFENDANTS— RE2PONDENTS, 

Title —Mortgage decree—Mortgage of holding—Pur. 
chase in ewecution of morigage-decree —Londlord obtain- 
ing rent decree against tenant -Purchase by landlord 
in execution of rent-decree—-Priority of title — Purchaser 
in emecution of mortgage-decree, if choia be allowed 
to redeem rent-decree, 

The plaintiff purchased the al in dispute ab a 
gale held in execution of a decree on a mortgage 
executed in his favour by the father of the defend. 
ants Nos.4 to 6. Subsequent to the mortgage-decree 
but before the sale in execution, the landlords, the 
defendanta Nos. 2 and 9, obtained & decree for rent 

against the tenants (defendants Nos. 4t06) and 
purchased the holding at the sale held in execution 
of that rent-decree, and settled the land with 
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KAPIL RAI V. SHEO BABAN RAI, 
the defendant No. 1. The plaintiff sued for posses- 
sion of the land: 

Held, that the entire nolding, including the interest 
of the plaintiff as purchaser, passed by the rení- 
decree sale, that he was not entitled to use his 
mortgage asa shield against the purchaser under 
the rent sale, and that he ought not to be allowed 
to claim redemption of the rent decree on the basis 
of his rights as mortgagee. l 
` Rajah Ban Bihari Kapur v. Khettra Pal Singh Roy, 
18 Ind. Cas. 785; 38 C, 928; 16 O. W. N. 259, dis- 
tinguished. 

Appeal from the decree of the Sub-Judge 
of Shahabad, dated September 12th, 1910, 
reversing that of the Munsif of Arrah, dated 
December 22nd, 1909. 

Babu Jatindra Nath Bose, for the Appel- 
lant. 

Babus Surendra Ohandra Sen, Dwijendra 
Nath Mukherjee, for the Respondents. 

JUDGM ENT.—The plaintiff-appellant pur- 
chased the land in dispute ata sale held in 
execution of a decree on a mortgage exe- 
cuted in his favour by the father of the de- 
fendants Nos. 4 to 6. Subsequent to the 
decree on the said mortgage and before the 
sale in execution thereof, the landlords, the 
defendants Nos. 2 and 8, obtained a decree 
for rent against the tenants (defendants 
Nos. 4 to 6) and purchased the holding at 
the sale held in execution of that rent-decree, 
and settled the land with the defendant No. 1, 
who alone contested this suit. The plaintiff 
sued for possession of the land, as the pur- 
chaser under his mortgage-decree, on the 
ground that the decree for rent was a 
fraudulent one and did not pass any title to 
the landlords. There was an alternative 
prayer that, if in the opinion of the Court, 
the possession of the landlords and the settle- 
ment with the defendant No. 1 were valid, 
then the plaintiff might be allowed to pay the 
decretal amount (of the rent) or the nozarana 
mentioned in the paítah of the defendant 
No. 1. The Court of first instance held that 
the rent-decree was fraudulent and, accord- 
ingly, gave a decree to the plaintiff for pos- 


session. On appeal, the lower Appellate Court. 


held that the rent-decree was not fraudulent 
and set aside the decree of the Court of first 
instance and dismissed the plaintiff's suit. 
The plaintiff has appealed to this Court. 

The rent-decree aud the sale held under it 
-not being fraudulent, the entire holding 
including the interest of the plaintiff as 
purchaser passed by the sale. As purchaser, 
the plaintiff stood in the same position as an 
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unregistered transferee of the holding and 
there can be no doubt that his interest as 
‘such purchaser passed by the sale. 

It has, however, been contended on behalf 
of the plaintiff .appellant that the plaintiff 
was entitled to set up his right as mortgagee, 
as against the purchaser under the rent 
decree and that, in that view of the matter, 
he was entitled to redeem and reliance has 
been placed on the case of Raja Ban Bihari 
Kapur v. Khettra Pal Singh Roy (1). In that 
case, there are, no doubt, observations to the 
effect that, where a mortgages of a tenure 
gets a decree and purchases the mortgaged 
tenure at a sale iu execution of his mortgage 
decree and the tenure is subsequently sold 
again in execution of a rent-decree against 
the original tenant, it is open to the mort- 
gageo to fall back on his mortgage as a 
shield against the purchaser under the rent 
sale. But, in that case, the purchaser at the 
rent sale did not aeqaire the holding free 
from encumbrances asthe landlord did not 
adopt the provisions laid down by the Bengal 
Tenancy Act, and he, therefore, could not 
claim any rights superior to those of an 
ordinary purchaser ab a Civil Court sale. 
Under those circumstances, the purchaser at 
the rent sale must be considered merely 
as a purchaser of the right, title and interest 
of the judgment-debtor, and to stand in the 
same position as the judgment-debtor. The 
facts, therefore, of that case are different 
from those of the present case. The learned 
Vakil for the appellant has, however, 
strongly relied upon the principle that a 
mortgagee who has obtained a decree upon 
his mortgage, or has purshased the property 
in execution of such decree, is entitled to 
use his mortgage as a shield against the 
purchaser under tbe rent sale. In the pre- 
sent case, the plaintiff insisted upon hia 


‘rights as purchaser and attached the rent 


decree as fraudulent, until the suit was 
brought, the landlord who had purchased 
the property at the rent sale could not sot 
aside any encumbrance because there was no 
subsisting mortgage at that time, the mort- 
gage having merged in the decree, and the 
plaintiff not having set up his rights as a 
mortgagee. Under the circumstances, the 
landlord purchaser could not procsed under 
section 167 of the Bengal Tenaney Act before 


“(1) 18 Ind. Oas. 785; 88 C. 923; 160, W. N. 259. 
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the suit was instituted: and, if we give 
effect to the contention of the plaintiff-appel- 
lant, and allow him to redeem the rent- 
decree, on the basis of his rights as mort- 
gagee, which he set up for the first time in 
his plaint in the present suit, we would 
virtually deprive the purchaser at the rent 
sale of his undoubted rights to proceed under 
section 167 of the Bengal Tenancy Act, and 
by adopting which procedure he could have 
' annulled the. encumbrance of the plaintiff. 
In the circumstances of the present case, 
having regard to the course adopted by him, 
the plaintiff ought not to be allowed, he 
having failed to get relief on the basis of his 


rights a8 & purchaser, to claim redemption, 


on the basis of his rights as mortgagee. 
The appeal, accordingly fails and must be 
dismissed with costs. 
Appeal dismissed. 





‘CALCUTTA HIGH COURT. 
Seconp Crvit Appeat No. 3827 or 1910. 
“August 8, 1913. 
Present:—-Justice Sir Harry Stephen, KT., 

` and Mr. Justice Mallick, 
MAKLESUR RAHMAN —PLAINTIFF— 
APPRLLANY 
verB8us 
PILLARAM AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Muhammadan | Law —Minor—Guardian-—-Lease by 
de facto guardian who could not be de jure guardian, 
whether valid — Benefit of minor. 

A lease granted by a de facto guardian of a 
Muhammadan minor, is valid if it is for the benefit 
of the minor, although the de facto guardian is a 
person who could not be guardian de jure. 

Mafazzal Hossain v. Basid Sheikh, 34 G. 36; 
40. L. J. 485; 11 O. W. N. 71 and Ram Charan Sanyal 
v. Anukul Ohandra Acharyya, 34 C. 65; 11 C. W. N. 
160; 4 O. L. J. 578, followed. 

Mata Din v. Sheikh Ahmad Ali, 13 Ind. Cas. 976; 
16 ©. L. J. 270; 16 O.;:W. N. 388; 11 M. L. T. 146; 
(1912) M. W. N. 183; 9 A. L. J. 215; 14 Bom. L. R. 
192; 16 O. C. 49; 34 A. 218; 28 M. L. J. 6; 40 I. A, 49, 
referied to. 

Appeal from the decree of the first Sub- 
Judge of Chittagong, dated Angust 29th, 
1910, affirming that of the Munsif of that 
place, dated March 3rd, 1910 

` Maulvi Nuruddin Ahmed for Maulvi 
Serajul Islam, and Babu Probodh Kumar Das, 


for the Appellant. 
Babu Khitish Chandrh Sen, for the 


gpondenta. 


Re- 
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JUDGMENT.—In this case, the lessee of 
certain land sued to recover it. The lease 
which he sets up was granted by the grand- 
mother of a minor a Muhammadan who pur- 
ported to act on his behalf, The defendant 
sets up in opposition to it a lease of a pre- 
vious date granted by the father of the 
minor. The defendant’s lease, as far as this 
appeal is concerned, is found to be a forgery. 
We have, therefore, to consider the validity 
of the lease under which the plaintiff claims. 
It has been decided, in the case of Mafazzal 
Husain v. Basid Sheikh (1), that a lease 
granted by a de facto guardian of an infant 
is valid if it is for the benefit of the 
minor although the de facto guardian is a 
person who could not be guardian, de jure, 
the infant and the guardian both being 
Muhammadans. This ruling is followed in 
the case of Ram Oharin Sanyal v. Anukul 
Ohandra Achargya (2). But its correctness 
has been seriously questioned by the Privy 
Council in the case of Mata Din v. Sheikh 
Ahmed Ali (3). It is expressly stated, how- 
ever, that the point was not necessary to de- 
cide the question involved in that case, and 
the Privy Council in fact did not come to 
any decision in the matter. We, therefore, 
consider that we are bound by the law laid 
down in the cases of this Court which we 
have mentioned; and we, accordingly, hold 
that the lease granted by the grandmother 
in favour of the plaintiff is a valid lease 
if it is for the benefit of the minor. A 
cross-appeal is atill to be tried by the lower 
Appellate Court on the question whether 
the lease by the defendant was or was not a 
genuine document. We, therefore, remand 
the case to the lower Appellate Court in order 
that it may try the isene whether the lease 
in question was for the benefit of the minor. 
If the lower Appellate Court comes to the 
conclusion that the lease was for the benefit 
of the infant and the lease put forward by 
the defendant isinvalid, this appeal will bə 
allowed and the suit will be decreed, other- 
wise it will be dismissed. 

Costs of this appeal will abide the result of 
the suit. 5 


Appeal allowed; Oase remanded, 

(1) 840. 36; 4 O. L. J. 485; 11 0. W, N. 71. 

(2) 84 C. 65; 11 C. W. N. 160, 4 C. L. J. 578. 

(3) 18 Iud. Cas. 976; 15 C. L. J. 270; 16 C. W. N. 
838; 11 M. L. T. 145; (1912) M. W. N. 188; 9 A. L.J. 
215; l4 Bom. L. R. 192; 16 Q. C, 49; 84 A, 218; 28 M, 
L. J. 6; 39 I. A. 49. 
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MADRAS HIGH COURT. 
C&RIMINAL Revision Case No. 655 or 1912, 
URIMINAL Reviston Patrrion No. 539 
or 1912. 
Angust 25, 1913. 
Present; —Jaastico Sir Ralph Benson, KT., 
Mr. Justice Sundara Atyar and 
Mr. Justice Bakewell. 
Tag NATIONAL BANK or INDIA, Lib, 
THROUGH ITS ÁGENT AND MANAGER 


- 


Ms. WILLIAM ROSS MUNRO— 
CoMPLAINANT—P gTITIONER 
versus 


G. V. KOTHANDARAMA CHETTI awp 


ANOTHER —Acouseo — RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), ss. 208, 
209, 210, 435, 480—Commitment to High Oourt— 
Duty of Magistrate—Revision—High Courts power 
to interfere in revision to set aside order of discharge 
passed by Presidency Magistrate —A betment. 

Per Benson and Bakewell, JJ., (Sundara Aiyar, J., 
dissenting). In & case triable exclusively by the 
High Court, it is the duty of a Magistrate to commit 
the accused, if he is satisfied that there are credible 
witnesses to the facts, which, if believed by a Jury, 
would justify the conviction of the accused of the 
offences complained of. If he proceeds to weigh the 
evidence, to accept some statements, to reject others 
and to deal with probabilities, or draws inferences 
as to knowledge or intention, he is in reality dealing 
with the question of the guilt or innocence of the 
accused and is usurping the funotion of the trial 
Court. 

The existence of a possible ground of defence 
is not a sufficient reason for a Magistrate to refuse 


to commit a person for trial against whom a prima- 


facie case is made ont, 

Queen-Empress v. Namdev Satvaji, 11 B. 372; 
Emperor v. Varjivandas, 27 B. 84; 4 Bom. L. R. 779, 
referred to. . 

Per Sundara Aiyar,J.—A Magistrate need not 
make au order of committal when the evidence 
adduced for the pro:seoution is clearly insufficient 
to justify the conviction of the accused or the 
prosecution evidence is clearly untrustworthy. It 
is not his duty to form a final conclusion on the 
evidence of the prosecution, whether the conviction 
of the accused, if committed, is reasonably certain, 
bubit is his duty to be satisfied whether there 
are fair grounds for concluding that the accused is 
guilty so far as appears from the evidence put 
before the Court. It is only then that sutficient 
ground is said to exist for committing the accused 
for trial. 

In a ease of abetment by conspiracy the proseou- 
tion has to prove au agreement between the alleged 
conspirators to do the criminal act. 

Per Benson and Sundara Aiyar, JJ.—Tho High Court 
has power under sections 435 and 43) of the 
Criminal Procedure Code to set aside an order 
of discharge pissed by a Presidency Magistrate 
under section 299 of the Criminal Procadure Vode, 


Per Benson, J.—The High Court ordinarily, when 


hi 


acting in revision, takes the facts as found by a 
Magistrate but there is nothing in the Code of 
Criminal Procedure to limit the COourt’s power 
of interference to cases where the Magistrate ignored 
or contravened an express provision of law. 

Per Sundara Aiyar, J.—The High Court has power 
to revise an order of discharge whenever the order 
is manifestly wrong. As arule it does not interfere 
with the orders of Criminal Courts in revision 
except on the ground of an error of law or a serious 
irregulariby in procedure which is likely to have 
affected the conclusion of the lower Court, but 
this is only a rule of practice based on the un- 
desirability of interference by this Court merely 
on the ground of misappreciation of evidence. So 
far as the provisions of the statute are concerned, 
the High Court have plenary powers of interference 
and would not hesitate to exercise them, wherever 
the ends of justice require it, whether the orror 
of the inferior Oourt be ona question of law or 
not, 


Petition, under sections 435 and 439 of the 
Code of Criminal Prosedure, 1898, praying 
the High Oourt to revise the order of the 
Court of the 2nd Presidency Magistrate, 
Georgetown, Madras, in C. C. No, 10,118 of 
1912. 

Messrs. W. Barton and F. B. Osborne in- 
structed by Messrs. King & Partridge for the 
Petitioners. i 

Messrs. T. Richmond, V. R. Ponnusami 
Iyengar, M. O. Parthasarathy Iyengar and S. 
Qurusami Ohetty, for the Respondents. 

This case coming on for hearing, the Court 
(Benson and Sundara Aiyar, JJ.), made the 
following order on 30th April 1913:— 

`~ ORDER. 

Benson,.J.—I[n this case, the National 
Bank of India complained that one, Abdul 
Kareem Sahib, whois absconding, and the 
two accused, (1) Kothandarama Chetty and 
(2) Srinivasa Charri, conspired together and 
succeeded in inducing the Bank to discount 
a number of forged pro-notes, The com- 
plaint against Abdul Kareem was of forgery, 
using forged documents and cheating, and 
the complaint against the other accused was 
of abetment of those offences. 

The case against the absconding accused, 
Abdul Kareem, was fully proved, but the 
Presidency Magistrate did not consider that 
there was sufficient evidence against the two 
accused who were bafore him. He, therefore, 
discharged them. We are asked by the Bank 
to direct the Magistrate to commit them to 
the High Court for trial on the ground that the 
offences of abetment of forgery and of forged 
documents are triable exclusively by the High 
Court, and that there is sufficient evidence t9 
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justify a charge being framed against them in 
respeot of those offences, 


The specific documents in regard to the 
using of which the Magistrate was asked to 
frame a charge are Exhibit EE, dated 4th 
January 1912, Exhibit BB, dated 12th 
January 1912, and Exhibit FF, dated 22nd 
January 1912. They are pro-notes purporting 
to have been executed, the first and third 
by Tippu Sahib & Co., and the second by 
Syed Hussain Saib & Co. They are proved 
beyond all question to be forgeries. There is 
no evidence that the accused forged or used 
the documents, but, in my opinion, there is 
sufficient circumstantial evidence to justify a 
charge against them of having abetted the 
fraudulent use of the documents by Abdul 
Kareem who knew them to be forgeries. 


The evidence being circumstantial, it is 
necessary to see what were the relations of 
the parties and the course of business that 
was followed in their dealings with each 
other. This is set out to some extent in 
paragraphs Nos. 2 to 7 of the Magistrate's 
order of discharge. The 2nd accused was the 
chief bill collector of the Bank. There was 
mach discussion before us as to whether the 
lst accused was a partner with Abdul Kareem 
in the firm of T. Abdul Kareem & Co., 
or whether he was only the manager. I 
think the evidence shows that he was a 
partner. He admittedly regarded himself 
as a partner until the 28th December 1910 
and he described himself as a partner in sworn 
deposition and affidavits (Exhibits JJJ and 
YY). He says that he then ceased to be a 
partner and left his money in the firm as a 
deposit drawing interest. There is nothing 
but his own plea to support this. N either he 
nor Abdul Kareem gave any uotice to the 
National Bank or any one else of the dissolu- 
tion of partnership. He continued to be 
regarded by the Bank as a partner. He 
continued to sign the name of the firm on 
innumerable cheques and letters right up to 
the date of the firm’s insolvency on the 20th 
March 1912. There are references in the 
firm's accounts to the " capital" account of 
this accused. He sat at the same table with 
Abdul Kareem in their office, and his name 
does not appear in the pay-sheets of the firm 
with other employees, The clerks referred 
to him or Abdul Kareem indifferently when 
in doubt. The matter, however, is not of 


vital importance. It is certain that he 
acted with all the authority of a partner. 
He certainly was the regular manager of 
the firm’s business, transacted most of it 
at all times, and used to be left in sole 
charge during the frequent absence of Abdul 
Kareem at Ambur. - He, in fact, says that 
he regarded himself as a partner and ex- 
pected Abdul Kareem to make him a partner. 
He bad access to all the books of the 
firm, and was cognizant of all its trans- 
actions, and was deeply interested in its 
stability and financial success. The evidence 
shows that, in the nine months between 
July 1911 and March, 1912, some 200 forged 
pro-notes, purporting to be drawn by four 
dealers in Godown street (viz, Tippu Sahib 
& Co., Haji Syed Hussain & Oo., and Kizier 
Mahomed &0o., and Shop Haji Madar Sahib 
& Co.) in favour of the firm of Abdul 
Kareem & Co., were endorsed and were 
presented by that firm to the National Bank, 
and were discounted by ib as genuine notes. 
It is said by the 8th prosecution witness, 
the cash keeper of the firm, that ali the 
endorsements were written by Abdul Kareom, 
but, as the pro-notes were returned to the 
firm and are not now forthcoming, there is 
no means of verifying this evidence. If the 
evidence of the 12th prosecution witness is 
true (aud I see no reason to doubt it), this 
Sth witness was a party to the interception 
of the letters sent by the Bank to the maker of 
the forged nstes on the 10th February 1912 
and may, therefore, reasonakly be suspected 
as a party to the fraud. His whole evidence 


seems to be directed to throw the 
whole guilt on Abdul Kareem, and to 
shield the 1st accused. I do not ac- 


cept his evidence in this matter, as it 
is improbable and seems to me to be designed- 
ly untruthful. It is, however, not shown by 
the prosecution that any ofthe forged notes 
were endorsed by the Istaccused. But there 
are no less than 69 letters (Exhibits Rto R 
68), signed by the lst accused sending oneor 
more of these forged pro-notes to the Bank 
to be discounted or requesting the return of 
the notes after payments. Then we find that 
precautions were taken to prevent these four 
firms from learning that their names were 
being forged. It was the practice of the 
Bank to send to the makers of pro-notes 
abont to become due notices of the fact about 
a week before the due dates. These notices 
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used to be prepared by the discount olerk 
and handed to the Head Bill Collector and 
were delivered by him, or by one of the 
other Bil Collectors to the makers. It 
is obvious that if the notice regarding 
even .one of the forged notes had reached 
the makers, the fraud would have been 
immediately discovered. It is, however, 
proved that, during all these nine months, 
not one of the notices regarding a single forged 
note reached the makers. There is evidence 
that each Bill Collector had a certain number 
of streets in which he would serve these 
notices, and that the 2nd accused used to 
serve the notices on parties in the Godown 
street where the above four dealers lived, 


though it seems that other Bill Collectors also’ 


at times served them. Immediately after 
the frauds were discovered, that is, on the 
18th March 1912, Mr. Bumpus of the 
National Bank asked the 2nd accused about 
the non-delivery of the bill notices and the 
2nd accused then told him that he had not 
delivered them to the makers, but had hand- 
ed them to Abdul Kareem Sahib and Co., 

because they asked him to deliver them.” 
The word “they” would seem to refer to the 
‘Ist accused as well as to Abdul Kareem, but 
the point was not further pursued. Then 
there is further evidence of the utmost im- 
portance as regards the 2nd accused. On 
the 10th February 1912, Mr. Munro, the 
Manager of the Bank, not wishing to rely on 
the usual bill notices which were on open 
sheets, sent out special closed letters inform- 
ing the four Godown street firms of the pro- 
notes due by them. These letters were given 
tothe Bank messenger (12th prosecution 
witnes) with other letters, including one to 
Abdul Kareem & Co., and when he 
went to the office of this firm to de- 
liver that letter, the 2nd accused, who 
was there, asked him to show the letters 
and, after reading the addresses, took posses- 
sion of the four letters addressed to the 
Godown street firms and said that he would 
deliver them to the addressees, and that the 
witness need not be afraid. The witness says 
that the cásh keeper (the &th prosecution 
witness) already referred to was then present 
and took the messenger’s book and brought it 
back signed in token of the delivery of the 
notices. The cash keeper, no doubt, denies 
this, but, as already stated, his evidence 
on this point may well be doubted. The 


. 1911. 


12th witness adds that he learned from 
another messenger (Krishniah, the 16th 
prosecution witness) that the 2nd accused 
had been looking for him (the witness), 
and that he (the 2nd accused) subsequently 
told him (the witness) that, if any one at the 
Bank should question him, he was to say that 
he had delivered the four letters to the 
addressees in Godown street. This action by 
the 2nd accused is certainly suggestive of a 
guilty knowledge on his part. If he inno- 
cently took the letters, thinking that delivery 
to Abdul Kareem and Co., was as good tor 
all purposes as to their clients, the dealers 
in the Godown street, there would have been 
no oeeasion for him to caution the witness to 
conceal the truth from the Bank authorities. 
It is certain that the letters never reached the 
addressees. The Magistrate apparently did 
not disbelieve the 12th witness. His story is 
supported by Krishniah and the letter book. 
If true, it seems to me to establish, in conjunc- 
tion, with the other evidence, a prima facie 
case against the 20d accused, Looking at 
the evidence as a whole, it is clear that 
Abdul Kareem must have conceived this 
plan of using forged pro-notes (purporting 
to be made by the four Godown street dealers) 
sometimes before the early part of July 
He could not have hoped to succeed 
in any continued course of fraud unless he 
could prevent the bill noticesissued by the 
Bank from reaching the ostensible makers of 
the notes, and also unless he felt assured that 
the forged notes would not be detected when 
being endorsed and dealt with by his own 
firm, that is, by the lst accased, whether he 
was a partner, or only the manager, of the 
firm. The fact that he proceeded to pass 
some 200 of these forged notes within the next 
nine months, goes far to lead to the inference 
that he had secured the necessary assistance 
both in the Bank and in his own frm. Ib 
is suggested that the bill notices might have 
been suppressed by the disconnt clerk of the 
Bavk whose duty it was to prepare them. 
That is true; but there is no evidence that 
they were so suppressed. On the contrary the 
admission of the 2nd accused, that he handed 
the bill notices to Abdul Kareem Sahib 
& Co., because they asked him to do so, nega. 
tives the suggestion. This admission coupled 
with the evidence that the 2nd accused took 
active sfeps to intercept and did, in fact, 
intercept the special letters to the 
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makers of the notes sent out by the Bank 
on the 10th February, 1912, seems to me to 
be evidence from which a prima faore infer- 
ence of the guilt of the 2nd accused might 
properly be drawn. The Presidency Magis- 
trate says:— It is unlikely that a big firm 
dealing in lacs would have taken a poor bill 
collector into its confidence.” But why 
should it be unlikely, if it would facilitate 
the intended fraudP This Bill Collector was 
the Head Bill Collector and Mr. Bumpus' 


evidence is that it was the practice 
for the writer of the bill notices to 
hand them to the Head Bill Collector 


for delivery. If so, he was the person who 
could best arrange to prevent their delivery 
to the makers. That he was no petty official 
is clear from the fact that his salary was 
Rs. 48 per mensem, that is, considerably 
more than that of the cash-keeper of the 
firm, whose pay was Rs. 40. It is further 
suggested for the 2nd accused that he may 
have been bribed to suppress the bill notices 
or to hand over the special letters which the 
Bank sent to the makers of the notes with- 
out knowing that he was hereby aiding 
Abdul Kareem to use the forged notes as 
genuine. That, of course, is & possible de- 
fence, and if believed, it might justify the 
acquittal of the 2nd accused, but it seems less 


probable than that he was made an accom- 


plice having regard to the course of 
systematic fraud that was carried out in re- 
gard to some 200 pro-notes during the long 
period of nine months. The existence of a 
possible ground of defence is not, in my 
opinion, a sufficient reason for a Magistrate 
to refuse to commit a person for a trial 
against whom a prima facie case is made out. 
Otherwise, the thief found in possession of 
jewels recently stolen ought never to be com- 
mitted for trial, since it is always possible 
that the jewels might have been foisted on 
him without his knowledge. It is ordinarily 
for the Court that has power to try the case, 
not for the Magistrate who makes the pre- 
liminary inquiry, to determine whether, hav- 
ing regard to all the facts and probabilities, 
guilt is brought home to the accused. As 
observed in tbe case of Emperor v. Varji- 
vandas (1), (in which, as in the present case, 
the Presidency Magistrate had discharged a 
person accused of abetting the use of a forged 


(1) 27 B. 84; 4 Bom. L. R. 779. 


ve 


document) “the words in section 209 (Crimi- 
nal Procedure Code), ‘sufficient ground for 
committing, have been explained to mean, 
not ground for convicting, bat where the evi- 
dence is sufficient to put the accused on his 
trial, and such a case arises when credible 
witnesses make statements, which, if be- 
lieved, would sustain conviction. The weigh- 
ing of their testimonies with regard to im- 
probabilities and apparent discrepancies is 
more properly a function of the Court hav- 
ing jurisdiction to try the case. It is not 
necessary that the Magistrate should satisfy 
himself fully of the guilt of the accused be- 
fore making a commitment, Ib is his duty 
to commit when the evidence for the prose- 
cution is sufficient to make out a prima facte 
case against the acoused, and he exercises 
a wrong discretion if he takes upon himself to 
discharge an accusedin the face of evidence 
which might justify a conviction.” 


Turning now to the case of the lst accused 
it ig contended on his behalf that he is not 
shown to have negotiated or directly used or 
abetted the use of any of the three forged 
notes specified in the charge. The case 
against him depends on the -inference that he 
must have abetted the whole series of frauds 
by Abdul Kareem because they could not 
have been executed in so many instances, 
extending over a period of nine months, 
without his knowledge and assistance, since 
he was the manager of the business of Abdul 
Kareem & Oo., which firm endorsed the 
forged pro-notes and negotiated them with 
the Bank. Abdul Kareom was not only the 
chief partner in the firm of that name, but 
also in the firm of Noordeen & Co. It is the 
case for the defence thatall the forged pro- 
notes were endorsed by Abdul Kareem, and 
were negotiated with the Bank for the bene- 
fib of Noordeen & Co., and that the Ist ac- 
cased had no interest in the latter firm and 
had no knowledge of its transactions and 
signed the letters, Hxhibits R to R63, as 
a matter of routine and without any know- 
ledge that these letters dealt with forged 
pro-notes. [Itis not easy to believe that the 
[st accused was so ignorant. Mr. Munro, 
the Manager of the Bank, proves that, out of 
the 54 letters in the NNN series sent by 
Noordeen & Co., 44 bear the initials of the 
lst accused and that of the 71 corresponding 
letters (OOO series) of Abdal Kareem & Oo., 
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all except two are signed by the lat accused. 

Again when the lst accused interviewed 
Mr. Munro, as he did several times regarding 
the large outstanding account of his firm for 
pro-notes, he never made any distinction be- 
tween those negotiated for Noordeen & Co.'s 
business and those for Abdul Kareem & Co.’s 
business. 

These facts and a great deal of other evi- 
dence make it difficult, if not impossible, to 
believe that he knew little or nothing of 
Noordeen d; Co.'s affairs. The 4th prosecu- 
tion witness is the bill clerk of the firm, and 
he says that he used to prepare letters like 
those in the Exhibit R series under instruc- 
tions from Abdul Kareem or the Ist accused, 
and hand over the letters and the pro-notes 
concerned to Bashyam Naidu, who used to 
send them to the lst accused for signature. 
He adds:~— Accused No.1 was the manager of 
the firm. He used to lookafter all these things." 
No doubt the evidence is that as the forged 
pro-notes concerned Noordeen & Oo.’s busi- 
ness, 2. €., Abdul Kareem, it was the latter 
who endorsed all the forged pro-notes in the 
name of the firm. Bat we find that appar- 
ently no precautions were taken to prevent 
the Ist accused from seeing and handing the 
forged notes. Exhibit R to R 68 are all 
letters signed by the first accused, either 
sending forged notes to the Bank to be paid, 
or asking for the return of forged notes after 
payment. lbis suggested for the first accused 
that he signed these letters asa mere matter 
of routine and without knowing that he was 
dealing with forged notes. That is, of course, 
a possible defence, and, if believed by a Court 
trying the case, it would justify his acquittal, 
but it is not altogether easy to accept the 
plea where the transactions are so numerous 
and spread over so long a period, and where 
we find that many of the letters, (viz, R 1, 
R 3, R 16, R17, R 25, R 30, R 37, R 38, 
R 44, R 50, R 54, R 62 and R 65), related to 
notes of the firm of M. Kizier Mahomed and 
Co., which had dealings in true pro-notes 
with Abdul Kareem & Co. for five yeurs 
previously and whose true signatures, there- 
fore, must have been well-known to the Ist 
accused. Four at least of these letters en- 
closed forged pro-notes and asked the Hank 
for payment of them, No doubt the signa- 
tures of the maker's firm in those four cases 
were in Hindustani and the first accused is a 
Telugaman, but it does not follow that he is 


unable to identify Hindustani signatures with 
which he is familiar, The Magistrate is in 
error in supposing that the first accused did 
not sign any ofthe Exhibit R series after 
the 18th October 1911, He, in fact, signed 
36 of the series after the date, asking for the 
return of one or more of the forged pro- 
notes. There is no proof or even suggestion 
that any precautions were taken by Abdul 
Kareem & Co., to prevent the innumerable 
forged notes that he was endorsing to the 
Bank from passing through the hands of the 
lst accused, who, as already stated, was all 
that time managing the business of Abdul 
Kareem & Oo., and was in sole management 
during the frequent absence of Abdul Kareem 
at Ambur. The entry of the pro-notes re- 
lating to Noordeen & Co.'s, business in a sepa- 
rate part of the pro-note book kept by Abdul 
Kareem & Co., would seem to have little 
bearing on the question of the Ist acoused's 
knowledge, since he certainly had access to 
that part of the book as to other parts of it; 
and no precautions whatever appear to have 
been taken to prevent his handling the forg- 
ed nobes aud he, in facb, did handle a great 
number of them as shown by the 69 letters 
in the Exhibit R series. If the lst accused 
was, as I think he was, a partner in the firm 
of Abdul Kareem & Co., he had a direct 
pecuniary responsibility for the amounts of 
every one of these forged notes. The signa- 
tures of the forged notes of the other three 
firms were in English or Tamil and bore 
no resemblance whatever to their genuine 
signatures, and it is difficult to believe that 
an experienced man of business like the 
Ist accused could have been innocent- 
ly handling so many forged notes for 
so long & period. Even if: he was not a 
partner, his position as manager with all 
his capital deposited in the firm and expecting 
to be made a partner and his very intimate 
and confidential relations with Abdul 
Kareem, render it not improbable that he 
could be induced to join him in his plans, and 
his position, as actual manager, conducting 
the business day by day leads to the infer- 
ence that his assistance must have been 
secured by Abdul Kareem before he entered 
on his long course of systematic fraud. Itis 
significant that the special letters to the 
makers were intercepted by the 2nd accused 
at the office of Abdul Kareem & Co., of which 
the lst accused was the manager, 
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Looking at the case asa whole, I think 
that there is sufficient evidence to justify the 
framing of a charge against both the accused 
of having abetted Abdul Kareem in using as 
genuine the three forged notes in question 
knowing them to be forged. 


At the end of his argument, Mr. Richmond 
raised the question whether this Court has 
jurisdiction as a Court of Revision to interfere 
with a Presidency Magistrate’s order of 
discharge, and he also relied ona dietum in 
the case reported in Weir’s Law of Offences 
and Criminal Procedure, 4th Edition, Vol. IT, 
page 255, where it is stated "that the fact that 
we might be disposed to take the view that 
the Magistrate discredited the prosecution 
evidence for insufficient reasons is inour 
judgment no ground for interference." This 
dictum must, I think, be taken as applicable 
only to the particular case. No doubt 
the High Court does ordinarily, when acting 
in revision, take the facts as found by the 
Magistrate, but there is nothingin the Code 
of Criminal Procedure to limit this Courts 
power of .interference to cases where the 
Magistrate has ignored or contravened an 
express provision of law. The case of Oharoo- 
bola Dabee v. Barendra Nath Mozumdar (2) 
relied on in the case reported in Weir's Law 
of Offences and Criminal Procedure, 4th 
Edition, Vol. lí, page 255, is opposed to the 
decision of the Full Bench of the Calentta 
High Court in Hart Das Sanyal v. Saritulla 
(3), as pointed out by Ghose, J., in Dwarka 
Nath Mondal v. Beni Madhab Banerji, (4). 
Each case must be decided ona view of all 
the evidence and probabilities in the case. 
The power of the Court to interfere is clear 
from a consideration of sections 485 and 439, 
Criminal Procedure Code, read with section 
423 as explained in Emperor v. Varjivandas 
(1), Hari Das Sanyal v. Saritulla (8), Dwar- 
ka Nath Mondal v. Bent Madhub Banerji (4) 
and in Malik Protap Singh v. Khan Mahomed 
(5), where all the cases are referred to, In 
the present case, itis clear froma perusal 
of paragraphs 13 and 17 of the Magistrate’s 
order of discharge that he entirely misconceiv- 
ed the effect of the prosecution evidence and 


(2) 27 C. 126; 8 O. W. N. 601. 

(8) 15 C. 608 (F. B.). 

(4) 28 0. 652 (F. B.); 5 C. W, N. 457. 

(5) 3 Ind. Cas. 861; 36 C. 994; 18 O. W. N. 1221 
10 Cr, L. J, 886; 11 C. L. J. 50. 


the inferences that might properly be drawn 
from the existence of so long continued and 
systematic a course of frand and the steps 
taken to prevent its discovery. In such a 
case, I cannot doubt that the High Court has 
power, in its discretion, to order the Magis- 
trate to commit the accused, and I would do 
so in this case. l 

As, however, my learned brother takes a 
different view, the case will be laid before 
another Judge for his opinion in accordance 
with section 429 of the Criminal Procedure 
Code. 

SUNDARA AlYAR, J.— This ig an application 
requesting this Court to set aside the order of 
the Second Presidency Magistrate in C.C, No. 
10,118 of 1912, discharging the accused in the 
case, against whom complaints ‘were laid of 
offences ‘under sections 465, 471, 420 and 109 
of the Indian Penal Code. The Magistrate 
held, after holding an elaborate inquiry under 
Chapter XVIII of the Criminal Procedure 
Code, that there were not sufficient grounds to 
commit the accused for trial. by the High 
Court. 

The petitioner before us is the complain- 
ant in the case, the National Bank of India 
Limited, through its Agent and Manager, Mr. 
W. R. Munro. In the course of the ‘argu- 
ments, the learned Counsel for the accused 
contended that this Court had no power 
under the Criminal Procedure Code to set 
aside the order of a Presidency Magistrate 
discharging an accused person under section 
209 of the Criminal Procedure Code, and 
that, although the Court had power under 
section 15 of the Charter to quash such an 
order, 16 was confined to cases where a ques- 
tion of jurisdiction was raised or where 
Magistrate disregarded a positive provision of 
law, and that, as no such ground was urged 
in this case, the Magistrate’s order could not 
be disturbed. It will be convenient to dispose 
of this argument before proceeding to deal 
with the merits of the case. 

Iam of opinion that the High Court has 
power, under sections 435 and 439 of the 
Criminal Procedure Code, to set aside the 
order of discharge under section 209 of the 
Criminal Procedure Code and to pass such 
appropriate order as seems fit, either direct. 
ing the commitment of the accused for trial 
to the Sessions or directing further inquiry 
into the case. Section 485 empowers the 
Court to call for and examine the records of 
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any proceeding before any inferior Criminal 
Court. The Court of a Presidency Magistrate 
at Madras is, undoubtedly, within the section. 
Under section 489, the Court is empowered 
in the case of any proceeding, the record of 
which has been called for, to exercise any 
of the powers conferred on a Court of Appeal, 

the only limitation being that it should not 
convert a finding of acquittal into one of 
conviction. The powers of a Court of Appeal 
are enumerated in section 423 (1), which 
states separately whatan Appellate Court 
may do (a) inan appeal from an order of 
acquittal, (b) in an appeal froma conviction 
and (e) in an appeal from any other order. 

In cases coming under sub-clause (o), a 
Court of Appeal may ‘alter or reverse’ such 
order. When the High Court has called up, 
under section 435, the record of proceeding 
before a Presidency Magistrate by which an 
accused person is discharged, the nature of 
the order which it may pass after examin- 
ing the records of the proceeding must be 
determined by reference to sub-clause (o) of 
section 423 (1) as the proceeding in question 
is one not relating to sither an acquittal or a 
conviction. The Court’s power, therefore, is 
to alter or reverse the order of the Presi- 
dency Magistrate. In what manner the 
alteration may be made is not laid down in 
section 423. The inference is that the Court 
may make such alteration as appears fit to it. 
The fact that the Criminal Procedure Code 
does not provide for an appealagainst the order 
of discharge is immaterial. The nature of the 
powers that the Court has in revision is 
the same as that which a Court of Appeal has 
in the case of an appeal from any order 
against which an appeal is provided by the 
Code, as in the cases coming within sections 
405 and 406. I do not think that any res- 
triction should be placed on the comprehen- 
sive character of the High Court’s powers 
under section 439 on the ground that section 
' 437 expressly confers on the High Court and 
the Sessions Court power to set aside a 
discharge made either by a District Magis- 
trate or by a Magistrate subordinate to him. 
The result of cutting down the ordinary 
signification of the language of section 439 
would be anomalous; under section 436 a 
Sessions Judge and a District Magistrate 
have power in certain cases to direct an 
accused person who has been discharged to be 
committed for trial. It is extremely unlikely 


thatit was intended that the High Oourt 
should not have similar power where there has 
been an improper discharge by a District 
Magistrate or other inferior Magistrate. It 
could be held to have such power only by 
construing section 439 without limiting the 
comprehensiveness of its language. I see no 
good reason for not giving full effect to the 
terms of section 439. 

There has, no doubt, been & certain amount 
of conflict of opinion in the decisions of the 
Courts on this point. In Hari Dass Sanyal 
v. Sarttulla (3), Oolwille v. Kristo Kishore 
Bose (6) and in Malik Protap Singh v. Khan 
Mahomed (5), it was held that the High Court 
has power under section 439 to set aside an 
order of discharge passed by a Presidency 
Magistrate. The contrary view was appa- 
rently adopted in Oharoobala Dabee v. Baren- 
dra Nath Mozumdar (2). In Debi Bug Shroff 
v. Jutmal Dungarwal (7), it was conceded by 
Counsel that section 439 does not empower a 
High Court to set aside such an order of 
discharge and Counsel’s view was apparently 
acquiesced in by the Court, Ido not think 
that the case can be regarded as an authority 
on the question. 


In Emperor v. Varjivan Das (1), the 
Bombay High Court upheld the view taken 
in Oolville v. Kristo Kishore Bose (6) and 
Hari Dass Sanyal v. Sartiulla (3), dissenting 
from the opinion expressed in Oharoobala Dabee 
v. Barendra Nath Mozumdar (2). For the 
reasons, I have already stated, I agree with 
the opinion in favour of the broader con- 
struction of the section in accordance with 
the apparent meaning of its language and 
hold that this Court has power in a proper 
case to set aside an order of discharge by a 
Presidency Magistrate. The Counsel for the 
accused referred to Weir’s Law of Offences 
and Criminal Procedure, 4th Édition, Vol. IT, 
page 255. But in that case the rule was 
issued by the Court under section 15 of the 
Charter Act. It is true that in the judg- 
ment of the Court (White, C. J., and Davies, 
J.,) there ia the observation: — E n any casethe 
finding of the Magistrate is a finding of fact, 
with which we do not think this Court sieht 
to interfere in the exercise of its powers either 
under the Code or under the High Court's 
Act, assuming that this Oourt has jurisdic. 


(6) 26 O. 746; 3 O. W. N. 598. 
(7) 330, 1282; 5 Or, L. J. 88. 
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tion under either or both of these enactments. 
It would have been otherwise if the Magis- 
trate had ignored or contravened an express 
section of the Code or some other provision of 
law as in the case reported as Oharoobala Dabee 
v. Barendra Nath Mozumdar (2). But the fact 
that we might be disposed to take the view 
that the Magistrate discredited the prosecu- 
tion evidence for insufficient reasons is, in our 
opinion, no ground for interference.” I donot 
think that this passage contains any opinion 
of the learned Judges as to the scope of the 
jurisdiction of the Court, but merely states 
certain principles which the Court will apply 
in the exercise of its powers, either under the 
Code or under the Charter Act. It is 
unnecessary, in my view of this Court's 
powers under section 439, to express any 
opinion on the scope of its jurisdiction to 
interfere under section 16 of the Charter Act. 
If it were necessary to do so, I would be 
strongly inclined to hold that no hard and 
fast limitation should be placed on the 
exercise of our powers of superintendence 
over the proceedings of inferior Courts. I 
would hold with Woodroffe, J., [see Lekhraj 
Ram v. Debi Pershad (8)], that there is no 
species of injustice which this Court would 
be powerless to correct under the Charter 
where its interference is called for. Oharoo- 
bala Dabee v. Barendra Nata Mozumdar (2), 
Palaniappa Ohetti v. Annamalai Chetti (9), 
Jogiah v. Emperor (10), Virabadran Ohetti v. 
Nataraja Desikar (11), Nagaraja Pillai v. 
Vythinatha Iyer (12) support the view that 
this Court has plenary powers of interference 
under the Charter, where it is needed to 
correct injustice. [See also Sukh Lal Sheik v. 
Tara Ohand-Ta (18), Ohakowri Dall v. Moti 
Kurmi (14), Lolit Mohan Moitra v. Surja 
Kanta Acharjee (15)] although a narrower 
view was adopted in  Laldhari Singh v. 
Sukhdeo Narain Singh (16) and Kedar Nath 
Sanyal on behalf of Mr. T. M. Thaddeus v. 


(8) 12 C. W. N. 678; 7 Cr. L. J. 499. 

(9) 27 M. 223, 14 M. L. J. 74; 1 Or. L. J. 821. 

(10) 31 M. 510; 4 M. L. T. 186; 18 M. L. J. 466; 8 
Cr. L. J. 390. 

(11) 14 M. L. J. 329; 28 M. 28. 

(12) 9 Ind. Cas. 672; 21 M. L. J. 484; 9 M. L.T. 
273; (1911) 2 M. W. N. 309. 

(13) 33 C. 68; 2 C. L. J. 241; 2 Or. L, J. 618 (F. B.); 
9 C. W. N. 1046. : 

(14) 13 C. L. R. 275. 

(15) 28 C. 709; b O. W. N. 749. 

(16) 4 C.W. N. 613; 27 C. 892. 


Khetra Nath Sikdar (17) aud some other 


Cases, 


Proceeding to deal with the merits of the 
case, I have, after full consideration of the 
lengthy arguments adduced to us at the Bar, 
come to the conclusion that there is no 
ground for interfering with the order of the 
Magistrate in the exercise of our powers of 
revision, The facts of the case stated 
very briefly are as follows:—One Abdul 
Kareem was earrying on business in piece- 
goods as a wholesale merchant, aud it is the 
case for the prosecution that the Ist accus- 
ed, Kothandarama Chetti, was his partner in 
the firm of Abdul Kareem & Co. One 
Noordeen Sahib was the father of Abdul 
Kareem and had a firm styled Noordeen 
Shaib & Oo, of which Abdul Kareem was 
one of the partners. The National Bank of 
India, the complainant in the case, had 
dealings with both Noordeen Sahib & Co., 
and Abdul Kareem & Co. Goods used 
to be consigned to both the firms 
through the Bank, which the consignees had 
to take delivery of, after paying for them. 
The consignees used to send to the Bank pro- 
notes for the price of the goods, either their 
own or pro-notes executed in their favour by 
others to whom they sold their goods. In 
the latter case the pro-notes would be endors- 


‘ed by them in favour of the Bank. Noor- 


deen's credit fell latterly and the Bank 
refused to discount pro-notes executed or 
endorsed by his firm. It, however, continued 
to honour pro-notes executed or endorsed by 
Abdul Kareem & Co. A Manchester firm of 
the name of Messrs. Guunis & Co., in 1908 
guaranteed the discounting of pro-notes by 
Abdul Kareem & Co. with the Bank to the 
extent of one lakh of rupees. Mr. Munro, 
prosecution witness No. 1, manager of the 
Bank, admits that the Bank used to discount 
pro-notes sent by Abdul Kareem & Ca. not 
only for the goods consigned to that firm butalso 
for goods consigned to Noordeen & Co., for 
which the Bank would not accept pro-notes 
sent by Noordeen himself. It is also admit» 
ted by Mr. Munro that sometimes goods con- 
signed to Abdul Kareem & Co., used to be de- 
livered by the Bank to Noordeen & Co., on 
pro-notes being sent for their value by Abdul 


Kareem & Co. . 
(17) 6 C. L. J. 705; 6 Cr. Lb. d. 400. 
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Now, ib is admitted for the prosecution 
that the Ist accused was not a partner of 
Noordeen & Co. and had no interest in 
the business of that firm. Itis not disput- 
ed on the other hand on behalf of the ac- 
cused that the Ist accused was the manager 
of Abdul Kareem  & Co., even if he was 
not in reality a partner, and that the busi- 
ness of Abdul Kareem & Co. was mainly 
conducted by him, that he signed the 
firm’s name in all kinds of documents 
including pro-notes, interviewed dealers on 
behalf of the firm and conducted himself in 
every way as if he were a partner. The posi- 
tion, therefore, was this : that Abdul Kareem 
was interested in two businesses, one that of 
Noordeen & Co., of which he was a partner 
with others not including the Ist accused, 
the other, that of Abdul Kareem & Co., of 
which he was either the sole proprietor or 
the major proprietor with the Ist accused as 
a minor partner. Abdul Kareem, after 
Gunnis & Co, guaranteed in. 1908 payment 
for pro-notes discounted by him with the 
Bank, was sending to the Bank pro-notes 


executed to Abdul Kareem & Co. and en-, 


dorsed by that firm both for goods consigned 
to Noor Deen & Co. and for goods consigned 
to Abdul Kareem & Co. With regard to the 
latter class of goods, the pro-notes were 
sent with a view to delivery of the goods 
being made, sometimes to Abdul Kareem & 
Co., itself and sometimes to Noordeen & Co. 
The Ist accused was the manager of Abdul 
Kareem & Co.— whether he was also a part- 
ner or not—and as such took part in the 
discounting with the Bank, whether they 
were for goods consigned to Noordeen di Co., 
or for goods consigned to Abdul Kareem & 
Co., and delivered to that firm, or delivered 
to Noordeen & Co., though consigned to 
Abdul Kareem & Co. The .second accused 
was the Head Bill Collector employed by the 
National Bank. It was the duty of the Bill 
Collectors to serve notices sent by the Bank 
to thosefrom whom payment was due to it 
for the pro-notes discounted by it, and it was 
also their duty to collest the amounts due on 
those bills to the Bank. 

Both Noordeen & Oo. and Abdul Kareem 
& Co. were adjudicated insolvents towards 
the end of March 1912. It was then found 
that many of the notes sent by Abdul Kareem 
é& Oo. to the Bank for discounting and pur- 
porting to have been discounted by four 


firms of dealers in favour of Abdul Kareem 
& Co. were ‘forgeries. Over and above the 
amount guaranteed on behalf of Abdul 
Kareem & Co. by Messrs. Gunnis & Co., there 
was a sum of Rs. 45,009 or Rs. 50,000 due to 
the Bank on pro-notes purporting to be 
executed in favour of Abdul Kareem & Oo. 
by the four firms and endorsed and sent by 
that firm to the Bank to be discounted. The 
result was that the Bank lost heavily in con- 
sequence of having discounted false pro-notes 
sent by Abdul Kareem & Co. The complain- 
ant Bauk’s case is that both Abdul Kareem 
and ‘his partner, as they style him, the lat 
accused, conspired together to forge the false 
pro-notes and to use them as genuine in order 
to cheat the Bank. The case against the 
second accused is that he also conspired with 
Abdul Kareem and the lst accused to effectu- 
ate the fraud. It is said that he helped them 
in the fraud by delivering notices of pro. 
notes, about to become due, addressed to the 
executants of the notes, not to the addressees, 
but to Abdul Kareem & Co., the result being 


that Abdul Kareem & Co., were able to make 


payments for the notes to the Bank without 
the alleged executants ever being aware of 
any claim on the part of the Bank against 
them. Till the 18th of March 1912, all pro. 
notes sent by Abdul Kareem & Co. and dias 
counted by the National Bank were duly 
paid by Abdul Kareem & Co. On that day, 
two bearer cheques drawn by the firm on the 
Bank of Madras and given tothe National 
Bank as payments towards pro-notes were 
dishonoured by the Madras Bank. Till then 
ihe National Bank was nob aware that the 
pro-notes of the four firms already referred 
to were forgeries. For some time previously, 
the Bank had been dissatisfied with Abdul 
Kareem & Co, on account of notes not being 
paid for promptly and the amount due on 
them appearing to be in excess of the value of 
the goods delivered by the Bank. In February 
1912, consequently, the Bank sent letters en- 
closed in covers to the four firms directly. It is 
the case for the prosecution that these letters 
were intercepted by the second accused and 
caused to be delivered to Abdul Kareem & Oo, 
with the result that the four firms were not 
appraised of them. It is also the prosecution 
case that the 2nd accused systematically with. 
held the delivery of the notices sent by the 
Bank to the four firms intimating the due 
dates of the pro-notes purporting to be executed 
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by them and that he did, Bo on ac- 
count of a conspiracy between him and 
Abdul Kareem and the first accused to de- 
fraud the Bank. The Bank’s complaint was 
laid against Abdul Kareem as wellas the pre- 
sent accused, but Abdul Kareem absconded 
shortly after his insolvency, and the Bank 
has not been able to proceed against him. 
The question that the Magistrate has to de- 
cide was whether there was ground for com- 
mitting the accused or either of them for the 
offences complained of. Against the second 
accused, the complaint was of abetment of the 
offences of forgery and dishonestly using 
forged documents knowing them to be forged. 
The first accused was charged both as abettor 
and principal offender. Although many pro- 
notes executed by the four firms and alleged 
to be forgeries were put in evidence, the 
inquiry itself was limited to three pro-notes 
Exhibits BB, EE and FF. Of these, Exhibit 
BB purported to be executed by the firm of 
Haji Syed Hussain Sahib & Co. on the 20th 
of March 1912 and Exhibits EE and FF by 
S. Tippu Sahib & Co. on the 4th of January 
and the 22nd of January respectively. The 
other two firms, whose pro-notes were also 
sent by Abdul Kareem & Co. for discounting 
were Haii Madar Sahib & Co. and M. Kizier 
Mahomed Sahib & Co. No pro-note by either 
of them, however, formed the subject of 
direct inquiry by the Magistrate. 


Now, neither Tippu Sahib & Co. nor Haji 
Syed Hussain Sahib & Uo, ever executed 
pro-notes in favour of Abdul Kareem & Co., 
one of them having had no dealings with the 
firm at all and the other having had only 
cash dealings. The three pro-notes, Exhibits 
BB, BE, and FF, were admittedly sent for 
discounting by Abdul Kareem and not by 
the lst accused. lt was admitted before us 
by Mr. Barton, the learned Counsel for the 
complainant, that the charges of forgery 
and using forged documents knowing them 
to be forged could not be maintained against 
the first accused: but he strongly contended 
that a good prima facie case of abetment of 
those offences has been made out, and that 
the Magistrate ought to have committed him 
to the Sessions. The main argument in 
support of that contention is that the lst 
accused was a partner with Abdul Kareem 
in the business of Abdul Kareem & Co., 
that he took a prominent, if not the most 


prominent, part in the management of the 
business of the firm, that it was impossible 
that the numerous false pro-notes by the 
four firms could have been discounted by the 
firm with the Bank without his knowledge 
and complicity, that as a partner he must 
have profited by the fraud equally with 
Abdul Kareem, and that, therefore, he must 
be taken to have conspired with Abdul 
Kareem in the commission of offences under 
sections 465 and 474 of the Indian Penal. 
Code with reference to the three pro-notes 
in question. There has been a good deal of 
argument both before the Magistrate and 
before this Court on the question whether 
the first accused was in reality a partner or 
was only a paid manager of Abdul Kareem 
& Co. I donot think that this question 
deserves, in the circumstances of the case, 
the amount of attention that has been paid 
to 16. 

There can be no donbt that the lst accused 
on more than one occasion claimed to be a 
partner in the firm, as in 1909 (see Exhibit 
JJJ) and in January 1910 (see Exhibit YY.) 
His Counsel, on the other hand, contends 
that in reality he never was a partner, but 
that he called himself one, because Abdul 
Kareem had originally promised him a share 
in the business as partner, and that the 
relationship between the two was definitely 
settled in December 1910, when it was de- 
cided that he was not to bea partner. The 
firm's ledger, Exhibit OO, shows that the 
first accused had deposited a considerable 
sum of money with the firm—about Rs. 7,000 
originally. He was treated at the settle- 
ment of accounts in December 1910 as 
entitled only to interest on that amount, 
besides a salary or allowance of Rs. 200 a 
month for managing the business. The 
complainant has not been able to adduce 
any evidence that the first accused had any 
specific share in the business or was entitled 
to any specific share of its profits. There 
was no written agreement of partnership. 
If the 1st accused was a partner in law, his 
beneficial interest was evidently confined to 
receiving Rs. 200 a month and interest on 
his money deposited with the firm. There 
is absolutely no evidence that he had any 
higher right. At the same time it may be 
that there is enough evidence to show that 
he held himself out asa partner of Abdul 
Kareem and conducted himself in such 4 
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manner as to make third parties believe 
that he was a partner. I do not consider 
it necessary to pronounce a definite opinion 
on this point, as the question of his civil 
liability for the debts of the firm does not 
arise in these proceedings. But itis clear 
to my mind tkat there is not the slightest 
evidence that, if ho was a partner, his bene- 
ficial interest extended to more than what 
I have stated above. His position, therefore, 
was this: that, as partner or servant he had 
the right to receive Rs. 200 a month, and he 
also was entitled to interest on the amount 
deposited in the firn. At the same time he 
had absolutely no right in the business of 
Noordeen & Co., while Abdul Kareem was 
the proprietor, subject only to the payment 
already mentioned to the first accused, of the 
business of Abdul Kareem & Co., and part 
proprietor of the business of Noordeen & 
Oo. Prosecution witness No. 1 admits 
that the lst accused did not transact with 
him the business relating to the goods con- 
signed to Noordeen & Co., for which pro-notes 
were sent to the Bank by Abdul Kareem 
& Co. It is also admitted that Abdul 
Kareem was carrying on the work of Noor- 
deen & Co., in the premises of that company. 
The pro-notes relating to Noordeen & Co.'s 
goods were sent by Abdul Karsem di Oo., 
though the Ist accused, assuming him to 
have been a partner of Abdul Kareem & Co., 
had no concern with Noordeen & Co.’s deal- 
ings, In the account books of Abdal 
Kareem & Co., it appears that the pro-notes 
relating to Noordeen & Co's. goods were 
treated separately from those relating to 
Abdul Kareem’s goods. In Exhibit OCO., 
the book of pro-notes, the two are entered 
separately— those relating to Abdul Kareem 
& Co., being entered in the first part of the 
book and those relating to Noordeen & Co.’s 
goods ina later part of the book—the two 
parts being separated by a number of blank 
pages. The prosecution witness No. 4, the 
bil!- clerk of the firm, and the prosecution 
witness No. 8, the cash-keeper both swore 
that the pro-notes entered in the 2nd part 
were brought into the firm by Abdul Kareem 
himself. Having regard to the Ist prose- 
cution witness’s admission that the Ist 
accused did not transact business with the 
National Bank with respect to the goods 
consigned to Noordeen & Oo., and also to the 
fact that the lst accused had no real concern 


with the business of Noordeen & Co., I see 
no reason for disbelieving the evidence of 
these witnesses that the Ist accused had 
nothing to do with the taking of those 
pro-notes from the four firms, Mr. Barton 
laid much stress‘on the fact that the pro. 
notes relating to Noordeen & Co., during 
January to March 1912, amounted only to 
about Rs. 18,000 while the amount of 
the false pro-notes of the four firms sent 
to the Bank by Abdul Kareem amounted 
to avery much larger sum. The inference 
he asks the Court to draw is that the 
remainder of the pro-notes related to Abdul 
Kareem & Co.’s own goods, in which the 
Ist accused had a substantial interest ag 
partner and the business relating to which 
was managed mainly by him. Consequently, 
he says, he must have been a party to the 
sending of the false pro-notes. But it 
appears from the evidence of the prosecu- 
tion witness No. 8, the cash-keeper, that 
the goods delivered to Noordeen & Co., 
the pro-notes to which passed through Abdul 
Kareem & Co., amounted in value to ag 
much as Rs. 71,361 on the 18th March 
1912. The false pro-notes of the four firms 
are not shown to have amounted to a larger 
sum than this. I have already observed 
that the Bank delivered to Noordeen not 
only goods originally consigned to Noordeen 
& Co., but also other geods consigned to 
Abdul Kareem & Co., which Abdul Kareem 
transferred to Noordeen & Co, and asked 
the Bank to deliver to Noordeen & (o. 
The first accused, whose interest whether 
as partner or otherwise in Abdul Kareem 
& Co., was limited in the manner already 
mentioned, sould hardly have any right to 
object to Abdul Kareem transferring any 
portion of the goods of the firm to Noordeen 
& Co. Whenever he chose to make such 
transfer, Abdul Kareem alone had to deal 
with the question of the payment to che 
Bank for the goods so transferred. The 
books of Abdul Kareem & Co., openly and 
plainly, show that, with respect to the gocds 
originally consigned to Noordeen & Co, and 
those transferred to that firm, the pro-notes 
sent to the Bank were treated separately 
from the notes relating to the goods delivered 
to Abdul Kareem & Co. It is true that 
the lst accused, if his conduct amounted 
to holding himself out as partner in Abdul 
Kareem & Oo, would make himself res. 
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ponsible for the payment of all’ pro-notes 
sent by the firm to the National Bank for 
discounting. With his liability in a Civil 
Court on this ground, we have no concern 
in these proceedings; but if, as appears 
from the evidence for the prosecution, he was 
not taking part iu the actual management 
of the business relating to goods, delivered 
to Noordeen & Co., is there any reason 
for supposing that he was aware that the 
pro-notes which appear in the second part 
of Exhibit CCC and which, according to 
the evidence of the prosecution witnesses 
Nos. 4 and 8, related to Abdul Kareem's 
own business connected with Noordeen & Co, 
were false? In my opinion, there is not. 
If all that appeared was that he was a 
partner of Abdul Kareem & Co., and made 
himself civilly responsible for the payment 
of the false pro-notes, there might be reason 
for inferring that he must have known that 
they were forgeries. We may assume that 
the prosecution might then be entitled to 
ask the Court to hold that he must have 
entered into an understanding with Abdul 
Kareem in pursuance of which the pro- 
notes were sent to the Bank for discount- 
ing. But the basis for this inference, to 
my mind, is altogether shaken, when it 
appears that the false pro-notes were treated 
separately and that the reason for doing 
so was that. they related to Noordeen’s 
deliveries in which Abdul Kareem was along 
concerned. I ean see no reason for inferring 
that the lst accused must stil have been 
aware that they were forged. 

To bring home the knowledge of this 
fact to the lst accused, the prosecution has 
produced Exhibit R series—69 documents 
signed by the Ist accused, some of which 
were letters sent along with the pro-notes 
for discounting, and the others letters asking 
for the return of the pro-notes after they 
had been discharged. The covering letters 
sent along with Exhibits BB, EB and FF 
were admittedly not signed by the first 
accused but it is alleged .that four other 
letters of Exhibit R series covering the 
pro-notes sent to the Bank for discounting 
were signed by him. From this fact - we 
are asked to infer, first, that he. must have 
known that the pro-notes, to which those 
four letters related, were forgeries, and 
from that’ fact to infer further that he 
must have been a party to a conspiracy 


to send those four pro-notes and all the 
other false pro-notes of the four firms 
(including Exhibits BB, ERE and FF) to 
the Bank for discounting. Now the four 
letters which were signed by the first accused 
are Exhibits R R3, R25 and R30. Of these, 
Exhibits R, and R3 were written in July 
1911, and Exhibits R25 and R30 in October. 
The pro-notes relating to these purported to 
be signed by Kizier Mahomed Saib and Co. 
The signatures were in Hindustani, a langu- 
age which it is nob alleged the first accused 
was acquainted with. The firm of Kizier 
Mahomed consiated of three partners, and 
each of the partners was entitled to sign the 
name of the firm. I[caunot assume in these 
circumstances that, because the first acoused 
signed two letters in July aud two letters 
in October 1911, euclosing pro-notes signed 
by a firm ina language with which he was 
unacquainted and having three partners, all 
entitled to 'pub their signatures for the firm, 
he either was aware that the pro-notes were 
false or had reasonable ground to believe 
that they were false. It must be observed 
that the letters themselves were not written 
by the lst accused but by the bills clerk, the 
prosecution witness No. 4. They related to 
pro-notes which, according to the evidence 
of the prosecution witnesses Nos. 4 and 8, 
were treated separately as notes in which the 
Ist accused had no concern. There is no eyi- 
dence that the Ist accused had any reason to 
suspect Abdul Kareem who, for all that 
appears to the contrary, had a high position 
in she mercantile society of the city and, at 
any rate, was conducting business on a very 
large scale. I do not think that merely 
because in consequence of his conduct the 
first accused might have made himself 
civilly responsible for all the pro-notes 
signed by Abdul Kareem & Co., (a matter 
on which I express no opinion), any infer- 
ence follows that he had reason to believe 
that the pro-notes relating to Noordeen’s 
deliveries and treated in the books of Abdul 
Kareem & Co., as relating to them, were 
false. In my opinion, many a business man 
in the circumstances wonld not feel any 
necessity for making inquiries about their 
genuineness. Mr. Barton has argued that 
the 4th and 8th witnesses for the prosecution 
were trying to screen the Ist accused. I see 
nothing in the evidence te support his 
argument. Their evidence is prima facie 
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supported by the books of Abdul Kareem 
& Co., and by the evidence of Mr. Munro 
himself, and it is also supported by the evi- 
dence of the prosecution witness No. Ll, the 
Dubash of Abdul Kareem & Co., who says 
that, although all sales made by the firm 
were carried on through him, he had nothing 
to do with the sales of the goods to which 
the pro-notes in the second part of Eixhtib'5 
COC, the pro-note book, relates. Apart from 
this, it is dificult to see how the prosecution 
could make out its case in the face of the 
witnesses examined by itself and the books 
of Abdul Kareem & Co., put in as evidence. 
It is not easy to accept the argument that 
an inference of conspiracy should be drawn 
against the lst acoused from the mera fact 
that he was intimately connetted with the 
business of Abdul Kareem & Co., in the face 
of the admitted facts and the evidence ad- 
duced. Ina cass of abetment by conspiracy, 
the prosecution has to prove an agreement 
between the alleged conspirators to do the 
criminal act. See Russel ou Crime, VII 
Edition, Volume Í, page 146. The agree- 
ment, no doubt, may be proved as a matter of 
inference, but, in my opinion, the facts in 
this case are not sufficient to support such 
an inference. The Presidency Magistrate 
was, therefore, justified, I think, in discharg- 
ing the Ist accused on the ground that a 
prima facie case was not made ont against 
him. There are, in my opinion, no sufficient 
grounds for setting aside his order, even if, 
as contended by the prosecution, if was open 
to him to make an order of committal. 

Mr. Richmond pressed on us the view 
adopted in Weir's Law of Offences and 
Criminal Procedure, IV Edition, Volume II, 
page 255, that this Court should not inter- 
fere with such an order unless the Magis- 
trate acted in breach of some specific 
provision of law. I am hardly prepared to 
accept this proposition. We have the power 
to revise an order of discharge whenever, in 
our opinion, the order is manifestly wrong. 
As a rule, the High Courts do not interfere 
with the orders of Criminal Courts in re- 
vision except on the ground of an error of 
law or & serious irregularity in procedure 
which is likely to have affected the conclu- 
sion of the lower Court; but this is only a 
rule of practice based on the undesirability 
of interference by this Court merely on tha 
ground of misappropriation of evidence; so far 
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as the provisions of the statute are con- 
cerned, we have plenary powers of inter- 
ference, and Í do not think we would hesitate 
to exercise them, wherever the ends of 
justice require it, whether the error of the 
inferior Court ba on a question of law or not. 
one of considerable 
importance, where fraud on a large scale has 
bein perpetrated to the injury of the 
complainant Bank. I would consider it a 
proper case for interference, if I came to the 
conclusion that the Magistrate’s finding on 
the facts was clearly erroneous, but I do not 
think that such is the case. 

Mr. Barton has argued that the Magistrate 
did not consider the case from the proper 
point of view, that he ought to have confined 
himself to the question whether there was 
sufficient evidence to go to a Jury and 
that he ought not to have taken on himself 
the responsibility of deciding whether a Jury 
trying the accused would ultimately convict 
him or nob. I cannot agree with this 
argument. Under section 210 of the Criminal 
Procedure Code, a Magistrate should commit 
an accused for trial when he is satisfied that 
there are sufficient “grounds for committing 
the accused for trial" In my opinion, this 
does not mean that he should do so, when- 
ever there is evidence sufficient to put the 
case toa Jury. An accused person is entitled 
to adduce evidence before an order of 
committal is made, either in order to show 
that the evidence adduced for the prosecution 
is quite untrustworthy or to show that the 
facts proved by the prosecution are consistent 
with his innocence when taken in conjunction 
with other facts proved by him in his defence, 


. A Magistrate, in my opinion, need not make 


an order of committal when, in his judgment, 
the evidence adduced for the prosecution is 
clearly insufficient to justify the conviction 
of the accused or the prosecution evidence is 
clearly untrustworthy. See Harbans Singh 
v. Fakir Das (18). Emperor v. Varjivandas 
(1) does not, I think, lay down a different 
rule. He should, no doubt, realise that it is 
not his duty to form a final conclusion on 
the evidence for the prosecution whether the 
conviction of the accused if committed is 
reasonably certain; but itis his duty to be 
satisfied whether there are fair grounds for 
conoluding that the accused is guilty, so far 


(18) 7 C. W. N. 77. 
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as appears from the evidence put before the 
Court. It is only then that sufficient grounds 
can be said to exist for committing the accus- 
ed for trial. I see no reason to suppose that 
the Magistrate did not correctly understand 
his duty under the Code. He, no doubt, does 
not in his order state, with the emphasis 
employed by the Counsel for the complainant, 
the inference that may be drawn from 
the close association of the lst accused with 
Abdul Kareem and the important part he 
played in the business of the firm, but he 
does refer to this fact in paragraph ll of his 
order; and he points out that the inference 
would not be justified in this case on account 
of the important facts appearing from the 
evidence of prosecution witnesses themselves 
and from the accounts of Abdul Kareem and 
Co. He was probably under the impression 
that after the 18th October 1911 the Ist 
accused signed no letters addressed to the 
National Bank covering the -pro-notes sent 
to it for discounting; but, as I have already 
observed, such letters were very few, 
relating to the pro-notes of Kizier Mahomed 
and not of either of the firms whose pro- 
notes were made the direct subject matter of 
the inquiry, and the circumstances were not 
such as to justify an inference that the lst 
accused must have known or was likely to 
have known that the pro-notes, to which the 
covering letters signed by him related, were 
false. There is nothing in the procedure of 
the Magistrate or the manner in which he 
dealt with the case to justify the cancellation 
of the order in revision, even if his view that 
there were no grounds for committing the 
accused for trial, might not altogether com- 
mend itself to the Court of Revision, 

As regards the 2ad accused also, I 
think that the prosecution has not succeeded 
in showing that the Magistrates order 
is open to exception. The prosecution has, 
in my opinion, not succeeded in adducing 
evidence to show that the 2nd accused with- 
held from the firms in question the notices 
of the Bank intimating the dates when 
the notes would fall due. Mr. M. O. Par- 
thasarathi Aiyangar is right in his con- 
tention that there is really no evidence that 
the notices were sent out of the Bank at 
all. Mr. Bumpus, the prosecution witness 
No. 15, is not able to say that the notices to 
the four firms which are alleged to have been 
suppressed from their knowledge were in fact 


sent out; he merely speaks to the ordinary 
procedure of the Bank of sending out such 
notices to persons who owed money on pro- 
notes. In cross-examination, he says that 
the discount clerk used to give out the 
notices to the Head Bill Collector, but he 
does not say that he was supervising the 
duties of the discount clerk or that he is 
aware that the notices to the firms in question 
were as a fact given by the discount clerk 
to the 2nd accused for delivery to the 
firms. There are no records in the Bauk 
which would make i6 proper to draw 
the iuference that the notices must have 
been sent out. Thereis no book showing 
that particular notices were delivered to 
Bill Collectors. The practice was to hand 
them over to ‘Bill Collectors in loose sheets, 
and they were not required to bring back any 
acknowledgments from the persons to whom 
they delivered them. Abdul Kareem, if he 
wished to utilise the services of the Bank’s 
servants in order to defraud it, might have 
chosen the discount clerk as easily as the 
head Bill Collector or any other Bill Oollector 
for the purpose. In the circumstances, there 
is no substantial basis for the inference 
that any notices were sent out of the Bank’s 
premises at all. I further think that there is 
really no evidence of value to prove that the 
notices addressed to the four firms, if they 
were sent out, were handed to the Head Bill 
Collector, The evidence of Mr. Bompus, in 
my opinion, does not go to establish this faot 
ab all In this view, itis unnecessary to 
consider whether the evidence that the 2nd 
accused intercepted the letters addressed to 
the four firms on the 10th-February 1912 is 
sufficiently good to justify a committal; for 
assuming that he did, that fact by itself 
would not justify the inference that he was 
& party to any conspiracy of forged documents 
or to use forged documents as genuine. It 
would only show that he was probably 
corruptly induced to lend his services for 
the interception of the letters. Even if 
there were evidence that he had previously 
been systematically suppressing from the 
knowledge of the four firms the notices ad- 
dressed to them regarding the due dates of 
promissory-notes, I would not consider my- 
self justified in saying that the Magistrate is 
wrong in not drawing the inference that he 
must have known that the pro-notes to which 
the notices related were nob genuine, It 
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might equally be the case that he merely 
lent himself to the suppression of the pro- 


notes corruptly, but without any knowledge: 


that the notes were false. In my opinion, 
neither inference can be said to have a higher 
degree of probability than the other, and, 
where the Magistrate draws .oneof them 
rather than the other, I do not think that 
there would be any ground for setting aside 
his order. 

Much was made, at the hearing of the 
petition, of the fact that the 2nd accused 
received large presents from Abdul Kareem 
and Co. At first I was inclined to think 
that a present of Rs. 75 on the oocasion of 
the Upanayanam of the 2nd accused’s son, 
if true, was unduly large; but it appears 
that the prosecution witness No. 17, a dealer 
on a comparatively smaller scale, gave the 
2nd accused a present of Rs. 15 on that 
occasion and the Dubash, the prosecution 
witness No. ll, says that he paid Rs. 5 or 
10. I cannot say that the payment of Rs. 75 
by a firm having dealings for lakhs of rupees 
with the Bank is so large as to justify any 
inference against the 2nd accused Reference 
was also made to another present of Rs. 50 
to the 2nd accused, but according to the 
entry in the account, Exhibit NN, that sum 
was paid for all the Bill Collectors together, 
I agree with the Magistrate that itis prima 
facie unlikely that a person in the position 
of a Bill Collector would have been taken into 
confidence for the perpetration of a large 
and continuous fraud on the Bank, and I 
donot think that the evidence is by any 
means sufficient to justify a prima facie 
inference of the 2nd accused’s complicity in 
the fraud. There are no grounds for inter- 
fering with the Magistrate’s order in his 
case also. I would, therefore, dismiss the 
revision petition. 

Messrs. W. Barton and E. R. Osborne, 
instructed by Messrs, King and Partridge, for 
the Petitioner. 

The Hon’ble Mr. 7T. Richmond, and Mr. V. 
B. Ponnusawmt Atyangar, for lst Respondent, 

Messrs. M.O. Parthasarathi Azyangir and 
5. Gurusamz Ohetiz, for 2nd Respondent. 


ORDER.—This is an application by the 
complainant, the National Bank of India, in 
a case before the Second Presidency Magis- 
trate for the revision of his order discharg- 
ing two persons who were accused of 


abetment of forgery, using forged docu- 
ments and cheating. The application was 
heard by Benson, J., and Sundara Aiyar, J., 
who differed in opinion, and the case has 
been laid before me for my opinion ander 
section 429 of the Criminal Procedure Code. 

The facts adduced before the Magistrate 
have been fully stated by the learned 
Judges, and 1 do not propose to state them 
in detail. The principal offences which the 
two accused are alleged to have abetted are 
said to have been committed by one Abdul 
Kareem. This man was the principal part- 
ner in two firms, Abdul Kareem Sahib and 
Co. and T. Noordeea Sahib and Co, dealers 
in piece-g30ds, who had business transactions 
with the Bank. There is evidence that the 
lst accused took a considerable part in the 
management of the business of Abdul 
Kareem & Co., and there is also, F think, 
sufficient evidence to place before a Jury that 
he was a partner in that firm. 


There is also the evidence of many credible 
witnesses that for a period of nine months, 
commencing in July 1911, 200 or more 
forged promissory-notes were sent by that 
firm tothe Bank to be discounted and that 
the proceeds were placed to the credit of the 
firm and were drawn upon by them for the 
purposes of their business; that some of 
these notes were sent tothe Bank under 
covering letters signed by the Ist accused and 
that he was acquainted with these trans- 
actions. The three notes which form the 
subject-matter of the complaint against the 
accused were endorsed, and the letters 
forwarding them to the Bank were signed, 
by Abdul Kareem, butitis argued that the 
facts disclose a scheme by the firm to 
defraud the Bank, of which the lst accused 
was cognizant that he took an active part in 
carrying ous this scheme, of which the three 
notes in question formed only a small part, 
and that he was, therefore, engaged in a 
conspiracy to foist these three forged notes 
upon the Bank, intentionally aided Abdal 
Kareem to use them, and is thus guilty of 
abetment. 

It is quite possible that the Ist accused 
was a mere tool in the hands of Abdul 
Kareem, and took the forged notes from 
him and dealt with them in pure innocence, 
and his Counsel has argued very strongly 
that his actual dealings with the forged notes 
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were comparatively slight and that his 
knowledge of the signatures of the maker 


was not sufficient to raise any doubt in his. 


mind of their genuineness, and that it 
does not appear that he had anything to do 
with the three notes mentioned in the 
complaint. . 

It appears to me, however, that this argu- 
ment invites the Court to weigh the evidence 
in the case, and to decide whether the Ist 
accused had or had not a guilty knowledge 
and that this is eminently the province of a 
Jury. Ifthe Jury finds that the Ist accused 
took part in the alleged conspiracy, it will be 
for them to, find whether the three pro-notes 
of the complaint formed part of that con- 
Spiracy. It has also been very strongly 
argued that the. whole of the forged notes 
relate to the business of Noordeen & Co, 
that is, Abdul Kareem’s own business, in 
which the firm of Abdal Kareem & Co., had 
no interest, and were produced by Abdul 
Kareem, and that these facts conclusively 
negative any guilty knowledge on the part 
of the Ist accused. This argument depends 
upon statements made in cross-examination 
by two employees of the firm of Abdul 
Kareem & COo., who were called by the 
prosecution, and these witnesses would 
naturally be anxious to clear themselves 
and others connected with the firm by 
throwing all the blame upon Abdul 
Kareem, who has absconded. I think that 
the credibility of these witnesses and the 
weight to be attached to the documents to 
which they speak are also matters to go to 
a Jury, but apart from this, the facts 
alleged by them do not appear to me to 
compel the inference drawn by the learned 
Counsel for the 1st accused. 


The transaction in effect consisted in 
the financing of Noordeen & Co. by Abdul 
Kareem & Co., because the latter had greater 
facilities with the Bank, and was to outward 
appearance as> follows:—Abdul Kareem & 
Co., took in their own name from  con- 
` stituents of Noordeen & Co. promissory- 
notes for goods sold by the latter firm, 
endorsed them and discounted them with 
the Bank, received credit for and drew 
upon the proceeds, and retired the notes as 
they fell due. Noordeen & Oo., were debited 
with the value of goods delivered to them 
by the Bank upon Abdul Kareem & Co.’s 


order, and at the date of the insolvency of 
both firms, Noordeen & Qo., were largely 
indebted to Abdul Kareem & Co. 

The principal difference between this 
transaction and the ordinary business of 
Abdul Kareem & Co., was that in the former 
ease, Abdul Kareem produced and may 
perhaps be taken to have guaranteed the 
promissory-notes of the actual purchasers of 
goods, and in the latter case this was done 
by the Dabash of the firm; but in both cases, 
the firm had notes of the actual purchasers 
as security for payment. If Noordeen & Co. 
did not pay for -goods so secured, Abdul 
Kareem & Co., might have recourse to the 
notes held by them, and the genuineness of 
the notes and the solvency of the makers 
were accordingly matters to be considered 
before delivery of goods to Noordeen d 
Co. The transaction thus formed part of the 
business of the firm of which the lst accused 
was partner or mauager, and I think that it is 
for a Jury to weigh the evidence as to the 
connection of the Ist accused with the 
transaction, and to draw any inferences as to 
his knowledge of the alleged fraud. 


There is evidence that it was the usual 
course of business in the Bank to give notice 
that notes were falling due to both the 
makers and the indorsers, and it follows that, 
if the alleged conspiracy .existed, it was 
imperative to employ some person in the 
Bank to intercept the notices to the makers 
of the notes; for, if but a single notice had 
been delivered, the whole fraud'would have 
been immediately disclosed. The 2nd accus- 
ed isthe person alleged to have been so 
employed. He was the Head Bill Collector of 
the Bank, and there is evidence that he 
would ordinarily serve notices on the four 
dealers whose names appear on the forged 
notes, and that none was served; that the 2nd 
accused admitted that the notices were in fact 
delivered by him to Abdul Kareem & Co., 
instead of the dealers, and that he took part 
in intercepting some special letters to the 
dealers, which it was not his duty to deliver, 
at the office of Abdul Kareem & Oo., and 
that he received some presents from the firm. 
These acts and omissions on the part of the 
2nd accused would certainly assist the alleged 
conspiracy, and I think that it is for a Jury 
to weigh the evidence, and to find whether 
the alleged course of business of delivering 
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notices existed, whether if was followed in 
this particular case, whether notices were in 
fact delivered to the 2nd accused, and in- 
tercepted by him, and if so with what inten- 
tion or knowledge he committed these acts. 

The learned Judges who heard the applica- 
. tion differed in opinion as to the functions of 
the Magistrate in a case triable exclusively 
by the High Court, and since the matter has 
been fully argued before me, I think that 
1 should express my own opinion. 

Under section 208 of the Code of Criminal 
Procedure, 1898, the Magistrate has to take 
the evidence produced by the prosecution and 
the accused or called for by himself, and the 
witnesses may be cross-examined and re-ex- 
amined. Under section 209, he may call upon 
the accused for an explanation of the evidenze. 
Upon the facts so adduced before him, the 
Magistrate has to satisfy himself whether 
there areor are not sufficient grounds for 
committing the accused for trial (sections 209 
and 210). If a charge be framed against 
the accused, the Magistrate may examine any 
of the witnesses whom he wishes to be sum- 
moned at the trial, and if the Magistrate is 
then satisfied that there are not sufficient 
grounds for committing the accused, he may 
cancel the charge and discharge him [section 
213 (2)]. 

It has been argued that the last provision 
has largely extended the powers possessed by 
the Magistrate before 1893, but I am of opi- 
nion that this sub-section and the provision for 
the examination of the accused have merely 
extended the scope of the inquiry, and have in 
no way altered the functions of the Magistrate 
in dealing with the evidences before him. 
His duty is to determine whether the accused 
should be pat upon his trial, and to commit i£ 
he is satisfied that there are credible witnesses 
to facts which, if believed by a Jury, would 
justify the conviction of the aecused of the 
offence complained of. If he proceeds to 
weigh the evidence, to accept some 
Statements and reject others, to deal 
with probabilities or to draw inferences 
as to knowledge or intention, he is in reality 
dealing with the question of the guilt or 
innocence of the accused and is usurping the 
functions of the trial Court. [See Queen- 
Hmpress v. Namdav Satvajt (19) followed in 
Emperor v. Varjivandas (1) ]. The Magistrate 


(19) 11 B. 372. 


has, undoubtedly, to exercise his discretion iu 
the matter; for instance, he may examine the 
varyiug statements of the witnesses for the 
prosecution and come to the conclusion that 
they are not credible witnesses or he may find 
that there is incontestable evideuce that con- 
ditions which are shown to have existed at 
one time had passed away prior to the date 
of the alleged offence. [See Emperor v. Rawis 
Hari (20)]. Possibly he may say that the 
facts alleged are not sufficient to warrant any 
inference as to the knowledge or intention of 
the accused [see Sheobue Ram v. The 
Emperor (21) ]; this, however, is to go very 
near the line and I am inclined to agree with 
the observations of Geidt, J., at pages 838 
and 889 of the report, I do not think that 16 
is possible to fix positively the limits within 
which the Magistrate should exercise his 
discretion and prefer to express the rule 
negatively, by saying that he must not in 
any way encroach upon the functions of & 
Jury. In the present case, I think that the 
Magistrate did exceed his functions with 
regard to both the accused, iu several respecta 
and particularly in drawing inferences from 
the facts adduced before him as to their 
knowledge of the alleged fraud. I most 
respectfully dissent from the view apparently 
held by Sundara Aiyar, J., that, where there 
are facts from which several inferences as 
to knowledge or intention may reasonably 
be drawn, the Magistrate is entitled to 
weigh the evidence and draw such in- 
ference as he thinks just. With regard to 
the decision reported in 2 Weir’s Criminal 
Rulings, 4th Edition page 255, I agree with 
Benson, J., that it must be taken as applieable 
only to the particular case; and I may also 
point out that au application of this kind 


- differs from other applications for revision, in 


that there are, strictly speaking, no findings of 
fact, because it is not the duty of the Magis- 
trate to find any facts. There are merely 
statements by certain witnesses which the 
Magistrate has to consider with reference to 
the effect which they might have upon the 
minds of a Jury. 

For these reasons, I agree with the opinion 
of Benson, J., thatthe order of discharge 
should be set aside and that the Magistrate 
should be ordered to commit both the accused 


(20) 9 Bom. L, R. 225; 5 Cr. L. J. 218. 
(21) 9 0. W, N. 829; 2 Or. L. J. 684, 
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(G.V. Kothandarama Chetty and A. Srinivasa 
Oharri) for trial upon charges framed under 
sections 471, 420 and 109 of the Indian 
Penal Code. 

Order set aside. 


MADRAS UN COURT. 
FULL BENCH. 


Crriminat Revision Oasa No. 604 or 1912. 
. Oriminan Revision Petition No, 496 
or 1912. 

March 20th, 1913. 
Present:—Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Sankaran Nair and 

Mr, Justice Tyabji. 

MARE GOWD—Accussp—Peririoner 
VETERE 


EMPEROR—Obpposits Party. 

Criminal Procedure Code (Act V of 1898), ss. 107, 
118, 125—Powers of District Magistrate to cancel bond 
for insufficiency of evidence. 

A District Magistrate is entitled to entertain a 
petition under section 125 of the Criminal Procedure 
Code to cancel a bond to keep the peace, executed 
bya person in pursuance of an order of a first 
Class Magistrate under sections 107 and 118 of the 
Criminal Procedure Code, on the sole ground that 
the evidence before the Magistrate did not justify 
him to pass the order. 

Tyabji, J.—The words “at any time" 
mean, ‘however early or however late.’ 


Petition, under sections 4385 and 439 of 
the Code of Criminal Procedure, pray- 
ing the High Court to. revise the order 
of the Sub-Divisional lst class Magistrate 
of Bellary, in Proceedings, dated the 2nd 
September 1912. 

Mr. J. O. Adam, for Dr. 
Connsel, for the Petitioner. 

The Public Prosecutor, for the Government. 

ORDER OF REFERENCE TO A 
FULL BENOH. 

BzNsoN, J.— The question before us in 
this case is as to the powers of a District 
Magistrate under section 125, Criminal Pro- 
cedure Code. 

The facts briefly are as follows ;— 

The Deputy Magistrate, acting under 
section 107 and section 118, Criminal Pro- 
cedure Oode, directed the petitioner to 
execute a bond to keep the peace. The 
petitioner did so and then petitioned the 
District Magistrate to act under section 125, 
Criminal Procedure Oode, and to set aside 


in the section 
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the order of the Deputy Magistrate and 
to cancel the bond. The ground alleged 
by the petitioner was that the. Deputy 
Magistrate had no sufficient reasons for 
requiring him to execute the bond. The 
District Magistrate refused to entertain the 
petition, stating::— I hold that I have no 
power to entertain this petition.” We are 
now asked to revise this order of the District 
Magistrate. 

I am of opinion that the view taken 
by the District Magistrate as to his powers 
under section 125 is incorrect. The section 
runs as follows:— The Chief Presidency 
or District Magistrate may, at any time, 
for sufficient reasons to be recorded in 
writing, cancel any bond for keeping the 
peace or for good behaviour executed under 
this Chapter by order of any Court in his 
District not superior to his Court.” 

Tt will be observed that the words of the 
section are very wide The District Magis- 
trate “may, at any time, for sufficient 
reasons, cancel such a bond," z. e, for 
reasons which appear to the District Magis- 


trate, in the exercise of a sound judicial 


discretion, to be sufficient. If the District 
Magistrate, in the exercise of a sound judicial 
discretion, is of opinion that the bond ought 
never to have been required, 18 not that 
a sufficient reason for cancelling the bond? 
I can find nothing in the section to qualify 
or restrict the ordinary and natural mean- 
ing of the language used, or to indicate 
that “sufficient reasons" means reasons in 
connection with something which occurred 
after the execution of the bond. 

The words of the section “at any time" 
(which are not found in the corresponding 
section 500 of the Code of 1872, but were 
iutroduced when the sections were recast 
in the Code of 1882) seem to point to the 
same conclusion. If the District Magistrate 
may, within afew minutes of a Subordinate 
Magistrate exacting the execution of a bond, 
cancel it, it could hardly bein consequence 


‘of anything that occurred after the execution 


of the bond. The view that l1 take was 
unanimously taken by a Full Bench of five 
Judges of the Calentta High Court in the 
recent case of Nabu Sardar v. Emperor (1), 
overruling a contrary decision of a Bench of 


(1) 840.1; 110. W. N. 25; 40. L, J. 428; 4 Cr, 
L, J, 899; 1 M. L, T. 368 (F. B.). 
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the same Court in the case of Barka Chandra 
Dey v. Jannejoy Dutt (2). Ib is also the 
view taken by Knox, J., in two cases reported 
as Hmperor v. Abdur Rahim (8). 

There has been much discussion as to the 
nature of the jurisdiction vested in the 
District Magistrate under section 125, that 
is, whether it is an original, or an appellate 
or a revisional jurisdiction. I do not, how- 
ever, think that the existence of the juris- 
diction should be doubted or that its extent, 
according to the plain language of the section, 
should be curtailed, because of apparent 
difficulties in classifying the nature of the 
jurisdiction with reference to other sections 
of the Code. I say apparent difficulties, 
because I think that ou examination they 
will not be found to be insuperable. Tt is, 
I think, clear from sections 404 and 406, 
Criminal Procedure Code, that no appeal is 
allowed in regard to an order to execute a 
bond to keep the peace, aud, consequently, 
the jurisdiction given under section 125 can- 
not be regarded as an appellate jurisdiction, 
This 18 what was expressly held in the case 
of In re Ohet Ram (4) and by Tudball, J., 
in the case reported as Bunarsz: Das v. Partab 
Singh (5), but the decisions did not go beyond 
that point, or state that the District Magis- 
trate had not any revisional powers under 
section 125. The distinction is of import- 
ance, for if there is a right of appeal, the 
appeal cannot be dismissed without giving 
the appellant an opportunity of being heard 
(section 421, Criminal Procedure Code), 
whereas there is no similar provision in 
regard to petitions for revision. 

Whether the jurisdiction given by sec- 
tion 125 is to be regarded as original or 
revisional, depends on the circumstances 
which evoke the exercise of the jurisdiction. 
If the petitioner alleges that in the events 
that have happened since the execution of 
the bond, its continuance is no longer neces- 
sary and that it should, therefore, be cancel- 
led, the jurisdiction invoked ia clearly of an 
original, not a revisional character. But if 
the petitioner alleges that the order was 
made for insufficient reasons, and asks for 

(2) 32 C. 948; 9 O. W. N. 860; 2 Or. L. J. 550. 

(3) 2 Cr. L. J. 335; A. W. N. (1908) 143. 


(4) 27 A. 623; A. W. N. (1905) 185; 2 A. L. J. 716; 
2 Or. L. J. 329. 


(5) 18 Ind. Cas. 351; 11 A. L, J. 16; 14 Or. L. J. 63; 
35 A. 108. 
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the cancellation of the bond on this ground, 
the jurisdiction invoked is revisional in 
character. No doubt, section 125 does not, 
in terms, provide for setting aside the order 
to execute the bond. It only provides for 
the cancellation of the bond, but I take it 


. that if the bond is cancelled by the superior 


Court on the ground that it ought never 
to have been required, the petitioner would 
be content with having obtained the sub- 
stance, and would not be too curious in 
seeking for the express cancellation of the 
order. The omission to provide expressly 
for the setting aside of the order was, per- 
haps, due to a desire for simplicity of langue 
age, and tothe fact that the section covers 
both the elasses of cases to which I have 
referred, in one of which the original order 
was rightly passed, though the continuance 
of the bond is no longer necessary, and in 
the other of which the cancellation of the 
bond may be regarded as, in effect, depriving 
of any further importance, the original order 
which was wrongly passed. 

It may also be observed that under sec- 
tion 124, the District Magistrate may order 
@ person imprisoned for failure to give 
security to be discharged, but the section 
says nothing about cancelling the order of 
the Subordinate Magistrate requiring the 
bond to be given. It can hardly be cone 
tended that the absence of a provision in the 
section for cancelling the order limits the 
power of the District Magistrate to discharge 
the prisoner to cases other than those in 
which the order of the Subordinate Magise 
trate was illegal or unnecessary at the time 
when ib was made. The interpretation 
which I have given to section 125 seems to 
me to be in accordance not only with its 
plain language, but the obvious convenience. 
The District Magistrate is the Chief Magis- 
trate responsible for the peace of the whole 
District; and it seems improbable that the 
Legislature would restrict his power of 
control over the orders of his subordinate 
Magistrates when those orders are, in his 
more experienced judgment, unnecessary for 
the peace of the District. It is contended, 
however, that he could always report the 
case tothe High Court under section 438, 
but that would seem to involve a lengthy and 
cumbrous procedure without any correspond- 
ing advantage. It may be pointed out also 
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that the Chief Presidency Magistrate has 
power to act under section 125, but it is not 
clear that he has any power under sec- 
tion 488 or otherwise to report a case to the 
High Court for revision. If, therefore, the 
restricted scope of section 125 contended for 
by the Public Prosecutor is correct, a wrong 
or illegal order made by a Subordinate 
Presidency Magistrate under sections 107 
and 118, could not be interfered with by the 
Chief Presidency Magistrate himself, nor 
could he report the case to the High Court. 
This could hardly have been the intention 
of the Legislature. 

It is also suggested that if the Legislature 
intended to give the District Magistrate re: 
visional powers, they would have been given 
in Chapter XXXII, as in the case of wrong- 
ful discharges, but the answer is that there 
was no need to make any provision in that 
Chapter asit had already been made in 
section 125. Ido not think that any argu- 
ment can be drawn from the fact that the 
Sessions Court isa Court of reference for 
certain purposes under section 123, for sec- 
tion 125 is careful to exclude from its pur- 
view all such cases. In my opinion, then, 
the District Magistrate in the present case 
had power under section 125 to entertain the 
petition to cancel the bond, and it was open 
to him, in his discretion, to consider whether 
there were sufficient reasons for requiring 
the petitioner to execute the bond and to 
cancel it if he found a sufficient reason for 
so doing. The fact that there was a prayer 
to set aside the order in pursuance of which 
the bond was executed could not deprive the 
District Magistrate of the jurisdiction given 
by the section to cancel the bond. 

I would set aside his order and direct him 
to restore the petition to his file, and to deal 
with ib in accordance with law as above 
stated. 

Ido not think that this Court should go 
into the merits in & case of this kind where 
the District Magistrate has jurisdiction, 
but has dismissed the petition on the 
ground that he has no jurisdiction. In 
Criminal Revision Case No. 17 of 1907, I 
refused to entertain a petition similar to 
the present petition on the ground that the 
matter was one within the cognizance of the 
District Magistrate and no application had 
been made to him. It seems to me that he 
is ine better position than this Court to 
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deal with this matter which relates to the 
peace of his District. 

The same view was taken, and the same 
rule followed, in two cases by Knox, J., in 
Emperor v. Abdur Rahim (8), already 
referred to. 

As, however, my learned brother does not 
agree with me as to the interpretation of 
section 125, and as the question of law 
involved is one of importance and likely 
often to arise in practice, I think it desirable 
to refer for the decision of the Full Bench 
the question whether, in the facts of this 
case as stated by me, the District Magis- 
trate was right in holding that "he had no 
power to entertain the petition. " 

Sunpara AIYAR, J.—In this case, an order 
was passed by the Snb- Divisional First Class 
Magistrate of Bellary directing the petitioner 
in this Court, Mare Gowd, under section 
107, Criminal Procedure Oode, to execute a 
bond for keeping the peace. The petitioner 
moved the District Magistrate of Bellary 
under section 125, Criminal Procedure 
Code, to set aside the order and to cancel 
the bond. It is admitted that the appli- 
cation was based entirely on the ground that 
it was passed by the Sub Divisional Magis- 
trate on insufficient grounds. The District 
Magistrate held that he had no power to 
revise the order of the Sub- Divisional Magis- 
trate under section 125 as he was asked to 
do. This Court is asked to hold, in the 
exercise of its powers of revision, that. the 
District Magistrate was wrong in declining 
jurisdiction. E 

The question for decision is whether th 
District Magistrate was right in the view 
he took of his powers under section 125. 
The contention of Mr. J. C. Adam, the 
learned Counsel for the petitioner, is that 
section 125 confers plenary powers on the 
District Magistrate to cancel the bond 
executed for keeping the peace or for good 
behaviour on any good ground, whether 
because the order was wrongly passed, or 
because there was no further necessity for 
keeping the bond alive in consequence of a 
change in the circumstances of the case, or 
because, on fresh facts not presented to the 
Magistrate who passed the order but 
brought to the notice of the District Magis- 
trate, the order directing security to be 
given appears to be unnecessary. It is 
admitted that before a bond has been 
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actually executed, the District Magistrate 
has no power under the section to set aside 
the order directing a person to execute a 
bond, Mr. Adam relies on a decision of the 
Fall Bench of the Caleutta High Court, 


Nabu Sardar v. Emperor (1), in support of - 


his contention. The learned Public 
Prosecutor contends, on the other hand, 
that the jurisdiction conferred by section 
125 on the District Magistrate cannot include 
the power to set aside the order, of any 
inferior Magistrate as a Court of Appeal or 
Revision; and, therefore, also the power to 
cancel the bond executed, in pursuance of 
the order, on the ground that it was wrongly 
passed. This contention must, I think, be 
sustained. The different kinds of jurisdiction 
possessed by a superior Court over the pro- 
ceedings of an inferior Court are described in 
the Criminal Procedure Code as those of a 
Court of ‘Appeal’, ‘Confirmation,’ ‘Reference 
or Revision’. See section 520. ‘Appeals’ 
are dealt with in Chapter XXXI. “Reference 
and Revision’ are dealt with in Ohapter 
XXXII. ‘Confirmation’ is dealt with in 
special sections relating to proceedings of 
an inferior Court requiring confirmation. 
Section 404 enacts that “No appeal shall 
lie from any judgment or order of a Criminal 
Qourt except as provided for by the Code 
or by any other law for the time being 
in force." No appeal is provided for either 
in Chapter XXXI or in terms anywhere else 
in the Code against an order either under 
section 106 or section 107 directing security 
to be given to keep the peace, while an 
appeal is provided by section 406 against 
an order, passed by a Magistrate other than 
& District Magistrate, or a Presidency 
Magistrate, for security for good behaviour 
under section 118 of the Code. With 
respect to a District Magistrate’s powers of 
revision, section 435 entitles him to call for and 
examine the record of any proceeding before 
any inferior Criminal Court. Section 435 
empowers him to pass final order in revision 
in one class of cases; and section 438 
authorizes him to report to the High Court the 
result of his examination of the record in 
other cases for the orders of the High Court. 
There can be no doubt that both the 
Sessions Judge and the District Magistrate 
are empowered to report to the High Court 
an order directing security for keeping 
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the peace under section 488 after examin- 
ing the record under section 435. It is 
unlikely that, if the District Magistrate was 
intended to be a Court of Appeal or Revision 
with respect to orders for security to keep 
the peace, provision would not have been 
made for itin Chapter XXXI or Chapter 
XXXII. Thereis no apparent reason for 
not doing so and for providing an appeal or 
revision in another portion of the Code. 
Besides, it is unlikely that the word “Appeal 
or Revision” would not have been employed 
in section 125, if it was intended that the 
District Magistrate should bea Court of 
Appeal or Revision with respect to the 
order of an inferior Court for security to 
keep the peace. .Again section 125 refers 
to an order for security for good behavi- 
our as well as to one for security to keep 
the peace. Ib is not likely that section 
125 also was intended to confer the powers 
of an Appellate Court in the former class 
of cases when section 406 expressly provides 
an appeal in such cases.- An examination of 
some other sections in Chapter VIII (C) 
dealing with “proceedings in all cases sub- 
sequent to order to furnish security” leads 
to the sama conclusion. Section 123, clause 
(2), makes the Sessions Judge a Court of 
reference with respect to all orders for secu- 
rity passed by Magistrates for a period 
exceeding one year, and the High Oourt a 
Court of reference for similar orders passed 
by a Presidency Magistrate. Is it likely 
that the District Magistrate would be made 
a Court of Appeal or Revision in a case where 
the Sessions Judge is made a Court of 
reference? Section 124 gives the District 
Magistrate the power torelease a person 
imprisoned for failing to give security 
ordered by any Magistrate of the District, 
including his own predecessor, where he is of 
opinion, that the release may be made with- 
out hazard tothe community or to any 
other person. He may, on the same ground, 
reduce the amount of security or curtail 
the time for which security has been 
required. This is a power of the nature of 
original jurisdiction not questioning the 
legality or validity of an order passed for 
giving security. Where the order for security 
has been passed by the Court of Session or the 
High Court, the District Magistrate or the 
Chief Presidency Magistrate, as the case may 
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be, may make a reference to the Sessions 
Court and the High Court respectively, if he 
thinks that a person imprisoned for failing 
to give security may be discharged without 
any hazard, Such a reference also does not 
question the validity of the original order 
for security. It is unlikely that section 125 
immediately following the above sections and 
not expressly providing that the District 
Magistrate is to be a Court of appeal or revi- 
sion intended to confer on him powers of an 
appellate or revisional character. Moreover, 
if this were the intention, there is no reason 
for not enabling the District Magistrate to 
set aside the order for security and for pro- 
viding only that he may cancel the bond 
after 16 has been executed. It does not seem 
to be permissible to interpret the power to 
cancel the bond as including the power to 
set aside the order for security. A stronger 
reason for holding that the District Magis. 
trate has no appellate powers under section 
125 is that he is empowered to exercise the 
power conferred by the seation at any time. 
It is extremely improbable that appellate 
jurisdiction would be given to a Court with- 
out limiting the time within which such 
power might be exercised. The Calcutta 
High Court, in Barka Ohandra Dey v. Jan- 
mejoy Dutt (2), held that “the jurisdiction 
conferred by section 125 is not an appellate 
or revisional, but an original jurisdiction.” 
This appears to be the only view consistent 
with the provisions of the Code already re- 
ferred to. It i8 true that no bond had been 
actually executed in that case and the Dis- 
trict Magistrate's order was, therefore, en- 
tirely wrong, and the opinion expressed by 
the learned Judges who decided the ease 
may be regarded as only an obzter dictum. 
In Nabu Sardar v. Emperor (1), a bond for 
keeping the peace had been ewecuted by the 
person ordered to do so. He applied to the 
District Magistrate for the cancellation of 
the bond. It does not appear on what 
ground he requested him to do so. Maclean, 
Q. J., held that the District Magistrate may, 
under section 125, cancel a bond for any 
reason which he thinks sufficient. He ob- 
served:— If he thinks ‘thatthe bond ought 
never to have been required, is not that a 
gufficient reason? I should say so. There 
is nothing in the section to qualify or res. 
trict the natural meaning of the language 
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used, or to indicate that sufficient reasons 
Means reasons in connection with something 
which has occurred after the execution of 
the bond.” Ghose, J., concurred in the ob- 
servation. The questions referred to the 
Full Bench were;— (1) "Has a District Magis- 
trate power, under section 125 of the Code of 
Criminal Procedure, to direct the cancellation 
of a bond to keep the peace executed on an 
order by a Subordinate Magistrate, on any 
other ground except that the bond is no 
longer necessary? (2) Has the case of 
Barka Chandra v. Janmejoy Dutt (2) been 
correctly decided?” It must be observed 
that in Barka Ohandra v. Janmejoy Dutt 
(2) it was observed that a bond could 
be cancelled under section 125, only “if 
after a bond has been executed it is 
made to appear that by reason of the 
circumstances as they exist at the date 
that is circumstances 
subsequent to the date of the execution of 
the bond, the continuance of the latter is no 
longer necessary, the District Magistrate may 
cancel it.” The other learned Judges, who 
took part in Nabu Sardar v. Emperor (1), 
agreed in answering the first question in the 
affirmative and the second in the negative. 
That is, they held that the District Magis- 
irate's power to cancel a bond was not con- 
fined to the case where the bond was no 
longer necessary and that Barka Ohandra v. 
Janmejoy Duit (2), which held the contrary 
view was not correctly decided. It is not 
quite clear whether they intended to concur 
in the Chief Justice’s observation that the 
cancellation might be based merely on the 
ground that the order for security was 
wrongly passed. Section 125 merely states 
that the District Magistrate may cancel the 
bond “for sufficient reason.” What would con- 
stitute a sufficient reason” is not explained. 
Section 124 confines the power to discharge a 
person imprisoned for failing to give security 
to cases where there would be no hazard in 
releasing the accused. It is reasonable to 
infer that the "sufficient reason” referred to in 
section 195 was intended to be wider than 
the reason mentioned in section 1294, At the 
same time, it would not be right to hold, for 
the reasons already mentioned, that the bond 
could be cancelled merely on the ground that 
the Magistrate who passed the order did so 
wrongly; for, that wouldibe to make the Dig- 
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trict Magistrate a Court of Appeal or Revi- 
gion. The conclusion which this reasoning 
leads to is that the District Magistrate must 
have power to cancel the bond, not merely 
on the ground of something occurring after 
the execution of the bond which makes it 
right that it should be cancelled, but on other 
grounds also which would not impeach the 
correctness of the order passed by the in- 
ferior Magistrate. For instance, it may 
appear, from facts not known at the time 
when the order was passed, or not put before 
the Magistrate who passed it, that it would 
not be desirable or expedient to keep the bond 
alive, The» jurisdiction conferred by the 
section must be held to be of an original 
character aud not one intended to enable the 
District Magistrate to exercise the powers of 
a Court of appeal or revision. Having re- 
gard to the object of the section, namely, to 
confer on the District Magistrate large 
powers in the matter of preserving the peace 
of the District, the section confers on him the 
power to hold a fresh investigation after a 
bond has been executed and to cancel it if he 
considers it proper to do so. The District 
Magistrate’s power of interference is, there- 
fore, wider than i6 was held to be in Barka 
Ohandra Dey v. Janmeioy Dutt (2), Aikman, 


J.in In the cese of Chet Ram (4) and 
Tudball, J., in Banarst Das v.  Partab 
Singh (5), took the same view as the 


Calcutta High Court did in Barka Ohandra 
Dey v. Janmeioy Dutt (2). Knox, J. on 
the other band, held the view adopted in 
Nabu Sardar v. Hmperor (1), in two cases; 
geo Emperor v. Abdur Rahim (8). The 
only case in this Court that has been cited is 
the judgment of Benson, J., in Criminal Revi- 
sion Case No. 17 of 1907, but it does not 
appear thatthe learned Judge intended to 
lay down any rule as to the scope of the Dis- 
‘trict Magistrate’s powers under section 125. 
He merely held that the High Court would 
nob ordinarily exercise its power of revision 
to cancel a bond for keeping the peace when 
no application had been made to the District 
Magistrate. under section 125. Though 
the District Magistrate has a wide power 
under section 125, an order for security 
to keep the peace, being the result of a con- 
viction for an offence in cases where 
it is passed under section 106, and of a 
comparatively simple and at the same 
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time urgent character in cases where it 
is passed under section 107, it was not 
considered necessary to provide an appeal 
against it. It was deemed to be sufficient, 
if either the District Magistrate or the 
Sessions Judge should consider it necessary 
to do so, to report such cases for the orders 
of the High Court in revision. In the 
present case, the District Magistrate was 
asked to cancel the bond merely on the 
ground that the Sub-Divisional Magistrate’s 
order was wrongly passed. This, he had 
no power to do. Ashe could do so only 
by exercising the powers of a Court of 
Appeal or Revision, the prayer that the 
order of the Sub-Divisional Magistrate 
should also be set aside was inadmissible. 
There is, therefore, in my opinion, no ground 
for interfering with the order of the District 
Magistrate in revision. 

As my learned brother is ofa different 
opinion, I agree to the order that the 
question whether the District Magistrate 
was rightin holding that he had no juris- 
diction to entertain the petition be referred 
to a Full Bench. 

This case coming on for hearing on 
Wednesday, the 12th day of March 1918, 
upon perusing the order of reference to a 
Full Bench, and upon hearing the argu- 
ments of Mr.J. O. Adam, Counsel, for the 
Petitioner, and of the Public Prosecutor 
on behalf of Government, and the case having 
Btoud over for consideration till this day, the 
Court expressed the following 


OPINION. 


Warme, C. J.—1 have had the advantage 
of reading the Judgment which had been 
written by Sankaran Nair, J., and I agree 
with the conclusion ab which he has arrived. 

I think the view takea by the Full Bench 
of the Caleutta High Court in Nabe Sardar 
v. Emperor (1) was right. 

Íam of opinion that the Magistrate was 
wrong in holding that ‘he had no power 
to entertain the petibion," and I would answer 
the question which has been referred to us in 
ihe negative. 

SANKARAN Narr, J.— The question for con- 
sideration is whether a bond to keep the 
peace executed by a person in pursuance 
of an order of a first Class Magistrate 
under sections 107 and 118, Oriminal Pro- 
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cedure Code, can be cancelled by the 
District Magistrate under section 125, Cri- 
minal Procedure Code, on the sole ground 
that the evidence before the Magistrate did 
not justify him in passing such an order. 

An order under sections 107 and 118 is 
passed to prevent any person from com- 
mitting a breach of the peace or from dis- 
turbing public tranquillity. It is based 
upon evidence recorded as in summons 
cases, The amount of the bond must be 
fixed with due regard to the circumstances 
of the case and should not be excessive. 
The period for which security is required 
is to commence onthe date of such order 
unless the Magistrate fixes a later date. 
Sureties also may be required by the 
Magistrate if he thinks it necessary; and in 
default of such security, the person against 
whom the order is passed may be committed 
to prison until he gives it or till the period 
of one year expires. Under section 124, 
the District Magistrate may release any 
person who has not given such security, if 
he is of opinion that it may be done “ with- 
out hazard to the community or to any other 
person," Then comes the important sec- 
tion—section 125—which runs in these 
words: ‘The Ohief Presidency or Dis- 
trict Magistrate may, at any time, for 
sufficient reasons to be recorded in writing, 
cancel any bond for keeping the peace or 
for good: behaviour executed under this 
Chapter by order of any Court in his Dis- 
trict nob superior to his Court.” Mr. Justice 
Benson held that, if the District Magistrate 
is of opinion that the order is not sup- 
ported by the evidence on the record, it is 
open to him to cancel the bond. Mr. 
Justice Sundara Aiyar, on the other hand, 
held that such bond can be cancelled only 
on the ground of something occurring 
after the execution of the bond which makes 
it right that it should be cancelled or on 
some other grounds which would not im- 
peach the correctness of the order passed 
by the inferior Magistrate, but that a Dis- 
trict Magistrate has no power to cancel the 
bond on the ground that the order of its 
execution was made on insufficient grounds. 

If we give the words “for sufficient rea- 
sons” in the above section their natural 
meaning, then it would seem that the Dis- 
triot Magistrate may set aside the order if he 
thinks that the evidence did not support the 
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conclusion arrived at by the Subordinate 
Magistrate. That the evidence adduced does 
not warrant the conclusion is surely a suffi- 
cient reason for interference. If anything 
had happened after the date of the passing of 
the order which made the continuance of 
the bond unnecessary, that also would be a 
sufficient reason. If, again, the District 
Magistrate considered, from any otber 
information which was not placed before 
the Deputy Magistrate, that any bond was 
unnecessary, then also the section gives 
him the power to cancel the bond. Is 
there any reason, then, to restrict or qualify 
the ordinary meaning of the words used P 
It was argued that section 125 refers to 
orders for security to keep the peace as well 
as to orders for security for good behaviour; 
that section 406 gives a right of appeal 
against the latter class of orders; no such 
right of appeal is given in the former class 
of cases by any section of the Code, nor is 
any right of the District Megistrate to revise 
in terms recognised; it is, therefore, un- 
likely that section 125 was intended to 
confer such powers. Now the power of 
interference with orders for security for 
good behaviour was given by the Crimi- 
nal Procedure Code, section 125, only 
recently. No inference can, therefore, be 
drawn from that provision and the right 
of appeal given by section 406. The fact 
that no right of appeal is given does not 
show thatthe District Magistrate may not 
exercise the powers usually vested in an 
Appellate Court. In revision, for in- 
stance, such powers are often exercised, 
though the party bas no right to be heard. 
Sections 435 to 438, which refer to the re- 
visional powers of the District Magistrate, 
do not refer tothe security cases, as they 
have been already dealt with under sec- 
tion 125. Moreover, it has to be noticed 
that section 125 admittedly enables the 
District Magistrate to interfere on grounds 
other than those disclosed by the evidence 
before the Magistrate who passed the 
order. A Court, in the exercise of its ap- 
pellate or revisional powers, is confined to 
the evidence recorded. The section, there- 
fore, conferred far larger powers than 
those of an Appellate or Revisional Court. 
The object of section 107 indicates pro- 
bably why it was considered inexpedient 
to give a right of appeal tothe party, while, 
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as the Chief Magistrate responsible for the 
peace of the District, it may have been 
considered advisable to give him ample 
powers of interference. The order under 
sections 107 and118 may result in simple 
imprisonment for one year. It ia hardly 
likely that such an order would be intended 
to be final. High Court’s power of revision 
when the evidence is recorded only as in sum- 
mons cases will seldom be invoked with suc- 
cess, and as no right of appeal is given, it is 
probable that section 125 was intended to 
give the District Magistrate the right to 
review the evidence. An argument was based 
on the fact that section 125 enables the 
District Magistrate only to cancel the bond, 
not to set aside the order. The bond may be 
cancelled not only for the reason that the 
order is wrong, but, though the order is right 
on the evidence before the Subordinate 
Magistrate, for. other reasons the District 
Magistrate considers its continuance unneces- 
sary. The order in such cases cannot be set 
aside. Again the order under sections 107 
and 118 is not to keep the peace, but to 
execute a bond to keep the peace. With the 
execution of the bond, the order may be said 
to have spent itself. 
remains to be cancelled. 


! Section 194 also supports this conclusion. 
It enables the District Magistrate to release 
any person imprisoned for failing to give 
security when he is satisfied that he might 
do so “without hazard to the community 
or to any other person," or, in other words, 
when there is no apprehension of any breach 
of peace or disturbance of public tranquillity 
as stated in section 107. It is obvious that 
the District Magistrate may arrive at this 
conclusion on the evidence taken by his 
Subordinate Magistrate. If this power can 
be exercised only in the nature of original 
jurisdiction, itis probable it would have been 
conferred also, if not solely, on the Magistrate 
who originally passed the order. If he could 
do so under section 124, he surely could do 
the same under section 125, 


It is also argued that the District Magis- 
trate can interfere only after the bond has 
been execated or the party has been com- 
mitted to prison. This is true. But it has 
to be pointed out that the period for 
which the security is required commences at 
the date of the order unless the Magistrate 
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for sufficient reasons fixes a later date-— section 
120. "Therefore, the party must execute his 
bond with or without sureby at once, in which 
ease the District Magistrate can deal with the 
matter under section 125, or he is committed 
to prison in default, when the jurisdiction of 
the District Magistrate conferred on him by 
section 124 may be invoked. The power to 
fix a later date was only given recently. I see 
no reason, therefore, to depart from the natural 
meaning of the words, and agreeing with 
Benson, J., and the Full Bench of Calcutta 
High Court, answer the question in the nega- 
tive, 2. 6., that the District Magistrate is en- 
titled te entertain a petition to set aside the 
order of the Deputy Magistrate as having 
been passed on insufficient grounds. 

Tyaps1, J.—The question we have to deter- 
mine is whether the District Magistrate was 
right in declining to assume jurisdiction under 
section 125 of the Criminal Procedure Code, 
The section is as follows:— The Ohief 
Presidency or District Magistrate may, at any 
time, for sufficient reasons to be recorded in 
writing, cancel any bond for keeping the 
peace or for good behaviour executed under 
this Chapter by order of any Court in his 
District not superior to his Court." 

According to the view of the section taken 
by the District Magistrate, in cases where it 
is contended that the bond should be cancelled 
and such contention is based on the same 
materials as those on which the order was 
originally made, there cannot be “sufficient 
reasons” within the meauing of the section for 
cancelling the bond. 


It is not suggested that there 15 anything 
in the section itself, or in any other part of 
the Code, to give a restricted meaning to the 
words "sufficient reasons." But my learned 
brother, Sundara Aiyar, J., was of opinion 
that, when section 125 is read with the rest 
of the Code and due consideration given to 
its context, it appears that the nature of the 
powers conferred by the section is different 
froin that which would result, if the section 
were read in its more liberal, and, what seems 
to me to be, its natural sense. I shall refer 
to the construction of the section which 
would permit the Magistrate to cancel the 
bond without fresh material on the ground 
that the bond should never have been ordered 
to be executed, as the more liberal construc- 
tion; and by the more restricted construction 
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I mean the construction which has been put 
upon it by the District Magistrate and accept- 
ed by my brother, Sundara Aiyar, J., and 
supported before us by the learned Govern- 
ment Pleader. 

The first head of argument before us was 
that, if the section is read in its more liberal 
sense, it will have the effect of providing for 
an appeal from an order requiring a bond to be 
executed, and it is argued that it 18 indicated 
sufficiently by the Code that there is an inten- 
tion on the part of the Legislature not to permit 
of an appeal from such an order. This argu- 
ment seems to me to assume, without suff- 
cient grounds, that the jurisdiction that would 
arise, if section 125 were read in its more 
liberal sense, was considered by the Legisla- 
ture to be exactly in the nature of a power 
to entertain an appeal. Itseemsto me that 
it could not have been so considered, It is 
admitted that, whatever construction is 
placed on the section, the Chief Presidency 
or the District Magistrate may, if he chooges, 
cancel the bond on a consideration of fresh 
materials which were not before the Oourt 
ordering the execution of the bond. This is 
not generally associated with appellate 
powers. It is true that Courts with appellate 
jurisdiction have, in exceptional cases, the 
power to take fresh evidence, but they are, 
as a rule, required to give their decisions on 
the same materials as were present before 
the Court of first instance. Hence, if the 
powers conferred by the section are liberally 
construed, they would not assume the form 
of appellate powers. 

The argument above referred to seems to 
me equally to be incapable of withstanding 
a careful examination from another point of 
view: for, assuming that the section should 
be read in its more restricted sense, and if, 
therefore, it is taken as providing fora 
. review on fresh materials, then it would be 
more in conformity with the usual and 
recognized principles of the Law of Procedure 
to empower tbe Court that has made the 
order in the first instance to review that 
order; whereas in section 125 it is con- 
templated that the Court whichis asked 
to cancel the bond is, in most cases, different 
from the Court initially making the 
order. In other words, even if the sec- 
tion is read in its more restricted sense 
(as contended for by the Government 
Pleader), the powers created by it do not 
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coincide with powers of review. The fact 
that, in the great majority of cases, the 
power under section 125 would be exercised 
by the District Magistrate, coupled with 
the nature of the functions annexed to the 
office he holds, seems also to furnish an indica- 
tion that, whatever interpretation is given to 
section 125,it cannot have reference toa 
jurisdiction exactly similar to that of a Court 
of Appeal or of Ravision. Neither construc« 
tion makes the powers created by the section 
conform exactly to the powers of a Oourt of 
Appeal or of Revision: in either case, they are 
powers of a special and rather of an excep- 
tional nature. 

But assuming that the more liberal con- 
struction of section 125 converts the jurisdic- 
tion conferred by it into that of an Appellate 
Court, I fail to see that there is anything in 
the Code which would constrain us to hold 
that section 125 ought necessarily to be so 
construed as to prevent its giving rise to powers 
of entertaining appeals. Section 404 of the 
Criminal Procedure Code, which has been re- 
ferred to in this connection,lays down that "No 
appeal shall lie ,,....... except as provided for 
by this Code or by any other law... ...". Ib 
is not stated that "no appeal shall lie except 
as provided by Chapter XXXI of the Code 
(which deals with appeals,) or even by Part 
VIL (which deals generally with appeals, 
reference and revision)". Hence, it would 
seem that the Legislature did not contemplate 
the rest of the Code to be so interpreted that 
no appellate or revisional powers should arise 
under any portion of the Code except under 
Part VII thereof, 

The learned Government Pleader’ also 
argued thatif section 125 is read together 
with sections 124 and 126, it will appear that 
the power under each of these sections does not 
arise unless the original order to give security 
has been given effect to either by the obedi- 
ence of the person against whom the order 
is made, or by imprisonment as a punishment 
for disobedience. Hence, itis argued that it 
follows that the Court acting under section 
125 must proceed on the basis that the 
order requiring the bond to be executed 
was rightly made, and the section markedly 
omits to say that the Chief Presidency or 
the District Magistrate may set aside the 
order ; and yet, if the said Magistrate cancels 
the bondon the -same material that was 
before the first Court, it is evident that he, 
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in effect, sets aside the order. This argu- 
ment fails to convince me for two reasons, 
In the first place, it seems to me that, for the 
reasons I have already indicated, the Logisla- 
ture in section 125 contemplates a kind of juris- 
diction which is different from thatof an Ap- 
pellate Court ora Court of Review. In the 
second place, it ‘seems to me thatif I am 


right in the conclusion that the powers are 


different, and perhaps, in some respects, 
more extensive, and if [am right in assum- 
ing that the general nature of the functions 
exercised by the District Magistrate throws 
light on the nature of the powers conferred 
by section 125, then it wonld be more in 
accordance with the scope of the section, as 
I interpret it, that the Legislature should 
save the Magistrate from the’ necessity of 
expressing any opinion as to the correct- 
ness or the incorrectness of the original 
order where he is of opinion that the bond 
which had already been executed should 
be cancelled. In other words,in the view 
I take of the true construction of the section, 
the Legislature intended the Magisirate to 
exercise the powers quite independently of 
the necessity to pronounce on the correctness 
orthe incorrectness of the original order. 
This view, it seems to me, is supported by 
the nature of the jurisdiction created by 
section 107 of the Criminal Procedure Code 
(under which the bond is originally ordered 
to be executed) and by the mode in which 
the Legislature deals with orders passed 
under the section. It will be observed that 
these orders are not. subject to appeal in 
the ordinary way (see section 406 of the 
Code). The Legislature, apparently, desired 
that no person should complain of an order 
to execute a bond for the purpose of prevent- 
ing a breach of the peace on disturbance of 
public tranquillity: but what it does provide 
is that, if the exigencies of public peace and 
tranquillity have beensufficiently safeguarded, 
the authorities responsible for seeing that 
there is no breach of.the pease, or disturbance 
of public tranquillity may have the power of 
bringing about & cessation of the operation 
of the measures, which they find to be no 
more necessary. 

Both the learned Counsel who argued the 
case before us sought to found an argument 
on the words ‘at any time’ which furm part 
of the section. I.accept the interpretation 
put on those twords,by each of the Counsel 
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and think that the words in question mean 
"however early or however late". Mr. Adam 
may make the application, as he suggested, 
half an hour after the order is passed, and 
the Government Pleader may make it when 
there is only one day left for the expiration 
of the period for which the bond had been 
executed; but neither can prevent the applica- 
tion of the other. IfI am right that this is 
the effect of the words ‘at any time,” it is 
plain that no argument can be founded on 
the basis that the meaning to be annexed to 
them can only be one of the two mentioned 
by the learned Counsel to the exclusion of the 
other, and that, if they mean "however early," 
they imply that there is no time for fresh 
material being brought; if on the other hand, 
they mean "however late", then they imply, 
in the first-place, that the delay in obtaining 
fresh. materialis not to prejudice the appli- 
cant, and secondly, that the section cannot 
have reference to anu appeal, time for which 
would ordinarily be limited. 


For these reasons, Í am of opinion that 
under section 125 ot the Criminal Proce- 
dure Code, the Chief Presidency or District 
Magistrate may cancel the bond therein 
referred to, if the said Magistrate is of 
opinion that the Court ordering the execu- 
tion òf the said bond ought never to have so 
ordered. 


ALLAHABAD HIGH COURT. 
Criminar Revision APPLICATION No. 105 
or 1918. 

June 26, 1913. 

Preseni:— Justice Sir George Knox, Kr, 

MU NESHAR— COMPLAINANT-—PETITIONER 

versus 
RAGHUBIR AND OTHERS—JAÀ COUSED— 
Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 528— 
Transfer of case—Case triable by Sessions— Grounds of 
iransfer— Magistrate making inquiry expressing strong 
views or to be called as witness— Practice. 

Where a case is triable by the Court of Session, 
it is no ground for transfer of a case that the Magis- 
trate inquiring into the offence had expressed certain 
strong Views against a party or that he was going to 
be called as a witness. 

When an order of transfer can be passed by the 
District Magistrate under section 528, it ia the 
duty of the person who considers himself prejudiced 
to go first to the District’ Magistrate. 
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Criminal revision against an order of the 
Magistratre of Azamgarh, 


Mr. Sital Prashad Ghose, for the Appellant, 
Mr. W. Wallach, for the Opposite Party. 


JUDGMENT.—This is an application for 
transfer of a case in which the offence is said 
to be an offence under section 285, read 
with section 109, of the Indian Penal Code. 
No particular ground is given either in the 
application or in the affidavit as to why 
an order of transfer should be made. All 
that the affidavit says is that it is expedient 
in the ends of justice that the case should be 
transferred from the Court of Syed Abu 
Muhammad to that of any other Magistrate 
competent to try it, at Azamgarh. The 
affidavit does indeed say in paragraph 10 
that the Magistrate, Syed Abu Muhammad, 
has, in his committal order, expressed certain 
strong views against part of the petitioner's 
complaint. It also says that the petitioner 
intends to callin Syed Abu Mohammad 
as his witness atthe trial and that the 
deposition of Syed Abu Muhammad would 
be material for the purpose of establishing 
the guilt of the accused persons. It is 
noteworthy that in this case the complaint 
was instituted before a Bench of Honorary 
Magistrates, that upon an application made 
by the accused, it got transferred to the 
Court of Syed Abu Muhammad and that now 
it ig the so-called complainant who asks that 
it be transferred tothe Oourt ofa third 
- Magistrate. Presumably, it would be open 
to the accused to ask that the complaint be 
transferred to the Court of a fourth Magis- 
trate and soon. It is quite conceivable 
that as the case proceeds the accused may 
think that the presiding Magistrate 
into whose hands they have fallen is pre- 
judiced against them. However, it is 
not necessary to follow this up. The affidavit 
which I must presume is an affidavit contain- 
ing a true statement of facts discloses that 
a very serious public offence had been com- 
mitted and that the complainant’s interest 
is, as regards that public offence, a very 
small matter indeed. Ifany offence has 
been committed as set out in the affidavit, the 
case is certainly one which in the interests 
of all concerned should be conducted by the 
Public Prosecutor asa case falling under 
section 436 of the Indian Penal Code and I 
have title doubt that after this expression 
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of opinion, the learned Magistrate will see 
that the case is properly conducted by a 
Public Prosecutor. The offence disclosed 
in the affidavit is an offence cognizable by a 
Court of Session. It matters little whether 
this Magistrate has or has not on another 
occasion expressed himself strongly against 
the so-called complainant and it also matters 
title whether he is tobe called as a witness 
or not. Both matters wil come within the 
cognizance of the Court of Session who can 
make the necessary orders. I see no cause 
for ordering this second transfer in the case. 
I maintaio, as I have done on previous 
occasions, that when an order of transfer can 
be passed by the District Magistrate under 
section 528, it is the duty of the person who 
considers himself prejudiced togo first to 
the District Magistrate. I see no reason for 
an order of transfer in this case and I 
reject this application. 
Applicatin reiected. 


CALCUTTA HIGH COURT. 
OURIMINAL Rererence No. 8 or 1913. 
May 7, 1913. 

Present; —Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr, Justice Sharfuddin. 
EMPHROR—~ Prosgcuror 
versus 


Sheikh NEAMATULLA-—AOGUSED. 

Criminal Procedure Code (Act V of 1898), s. 307 
cl. (3)—Reference to High Court by Sessions Judge on 
disagreement with verdict of Jwry-—Due weight to be 
given to opinions of Jury and of Sessions Judge Recent 
possession of articles belonging to deceased —Blood on 
articles as also on article of clothing of accused—'Theft 
—Murder — Presumption —Omission of guidance on this 
point in Judge's charge to Jury— Misdirection —Circum- 
stantial evidence— Evidence Act (I of 1872), s. 114. 

A Court would be slow to interfere with an 
unanimous verdict of a Jury unless a clear case is 
made ouf. 

Under section 307, clanse(3), of the Criminal Proco- 
dure Code, it is not to the opinion of the Jury alone 
that the High Court have to give due weight, but also 
to the opinion of the Sessions Judge. 

In a case of murder, the accused was found to 
have been in recent possession of articles belonging 
to the deceased, and traces of human blood were 
found on these articles as also on artioles of clothing 
one of which was actually being. worn by the accused 
when he was arrested by the Police: 

Held, that the possession was a fact from which 
the Court might presume not merely theft or receipt 
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of stolen property but the more aggravated offence 
connected with theft. 

The Queen v. White, 2 Cox. O. O. 192, referred 
to. 

Where in a charge to the Jury there was no 
guidance on this point and the Jury acquitted the 
&coused: 

Held, that there was a serious omission detracting 
materially from the value of the verdict and opinion 
of the jurors. 


Mr. Sultan Ahmed, Counsel, and Babu 
Hemendra Nath Mitra, for the Crown. 

Mr. W. H. Akbari, Counsel and Moalvi 
Khurshed Hussain, for the Accused. 

JUDGMENT—-The charge agaisst the 
accused, Sheikh Neamatulla, is that he mur- 
dered a woman named Lengri alias Radhia 
Ahirin and thereby committed an offence 
under section 302 of the Indian Penal Code. 
The trial was before a Jury and their verdict 
was that they were in great doubt as to the 
guilt of the accused and, therefore, unani- 
mously gave him the benefit of the doubt and 
found him not guilty. 

The learned Additional Sessions Judge of 
the 24.Pergunas disagreed with the verdiat 
of the jurors and, being clearly of opinion 
that it was necessary for the ends of justice 
to submit the case to the High Court, he did 
submit the case with which we are now 
dealing. Our duties are defined by sec- 
tion 307 of the Oriminal Procedure Code, 
by the third clause of which it is enacted 
that “In dealing with the case so submitted, 
the High Court may oxercise any of the 
powers which it may exercise on an appeal, 
and subject thereto, it shall, after considering 
the entire evidence, and after giving due 
weight to the opinions of the Sessions Judge 
and the Jury, acquit or convict the accused 
of any offence of which the Jury could have 
convicted him upon the charge framed and 
placed before it, and, 1f it convicts him, may 
pass such sentence as might have been passed 
by the Court of Session.” The only charge 
in this case is one of murder constituting an 
offence under section 302. 

The story placed for the prosecution is 
that on the 28rd of December last the 
woman was murdered in an empty house 
known as 115, Russa Road South, that she 
“was wearing ornaments at the time, that 
those ornaments were taken away and that 
they were taken away by the accused and 
finally that it was the accused that murdered 
her. It is further said by the prosecution 
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that the sccused was seen [leaving this empty 
house 115, Russa Road South, by Nunia 
Khan and that the accused admitted to him 


. and to Muhammad Ashraf, both of them 


being Tram Drivers like himself that he had 
committed an offence. Then, putting the 
matter shortly, it is said that these two men 
Nunia and Ashraf in effect bargained for 
their silence and that there was an arrange- 
ment between them under which the accused 
was to pay these two men Rs. 50 as the price 
of their silence and that in order to obtain 
Rs. 50 all three went to the accused’s house 
which lies a mile or so tothe south of the 
place where the woman is said to have been 
murdered. The Rs. 50 was not forthcoming 
according to the prosecution story and so the 
two men Nunia and Ashraf left the accused's 
house and came to the Tollygunge Thana 
which is within a short distance of the 
accused’s house, somewhere about ll o'clok. 
There they informed the  Sub.Inspector, 
Golam Hyder, of what had happened. There- 
upon the Police Offieer in company with them 
went to the house of the aceused, found him 
there and arrested him, and on search dig- 
covered in the room occupied by him jewel- 


.lery said to have belonged to the deceased, 


bearing traces. of blood, and also clothes on 
which there were blood stains. From there 
the Police, the two informers and the accused 
ultimately went to 115, Russa Road South, 
and there they found that a woman had been 
murdered; the woman found by them was 
Lengri alias Radhia Ahirin, with the causing 
of whose death the accused now stands 
charged. 


The story told by Nunia and Ashraf as 
to how they came to be at or in the vicinity 
of 115, Russa Road South, has been dis- 
believed by the Jury and I do not think 
that it has been believed by the Judge. The 
learned Üounsel who appeared for the Crown 
before us has not pressed upon us the truth 
of that story. But his case is that when that 
is set aside, when the version as to how 
Nunia came to be in the immediate proxi- 
mity of the honse from which, as he says, he 
saw the accused emerge, is eliminated, the 
rest of the story told by these two men was 
substantially true. We have to bear in mind 
that this case was tried before a Jury and 
that the Jury arrived at an unanimous 
verdict. Any Court would be slow to in- 
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terfere with such a verdict unless a clear 
case is made out, It has been brought to 
our notice, too, that in this case the Jury had 
the advantage of an inspection for what that 
may be worth. It is, therefore, urged upon us 
that we should be particularly careful not 
to interfere with what the Jury has said. 
But it is not to the opinion of the Jury alone 
that we have to give due weight; we have 
also to give weight, according to the terms 
of the section, to the opinion of the Sessions 
Judge. 

What appears to me to bethe governing 
factor in this case is a remurkable, and 
material omission from the charge of the 
learned Judge. I think it is established 
beyond question that silver ornaments with 
blood on them were found in the room 
occupied by the accused as described by the 
Sub-Inspector, Golam Hyder, and were in his 
possession. The evidence, moreover, to my 
mind establishes that those articles belonged 
to the murdered woman. Not only is there 
general evidence on this point from Jualta 
Pershad Lala, the silversmith, but there is 
a definite statement substantiated, by docu- 
mentary proof that the necklace or haikal was 
given to the deceased a few days before the 
event by the Police Constable, Nirmal Goala, 
so that we have recent possession of articles 
belonging to the deceased and , traces of blood 
on these articles as also on articles of clothing, 
one of which was actually being worn by 
the accused when he was arrested by the 
Police. 1t is true that the Chemical Analyst 
was only able to speak of this as mammalian 
blood, and it is to be regretted that the more 
accurate test, with which we are now familiar 
whereby different sorts of mammalian blood 
ean be differentiated, in particular, traces of 
human blood ean be recognised, was nof 
utilised. These are indications of guilb on 
which Courts constantly rely. As for instance 
in the case of the Queen v. White (1). Sec- 
tion 114 of the Evidence Aot provides that 
“Mhe Court may presume the existence of any 
fact which it thinks likely to have happened, 
regard being had to the common course of 
natural events, human conduct and publie 
and private business, in their relation to the 
facts of the particular case.” By way of 
illustration to that section, it is said that the 
Court may presume that a man who is in 
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possession of stolen goods soon after the theft 
is either the thief or has received the goods 
knowing them to be stolen, unless he can 
account for this possession. The matter does 
not rest there, because it is a matter of 
common procedure to utilise evidence of this 
kind and the presumption such as this, in 
connection not only with theft and receipt 
of stolen goods but more aggravated offences: 
and it is stated in Wills on Oircumstantial 
Evidence that “the possession of stolen goods 
recently after the loss of them, may be indi- 
eative not merely of the offence of larceny, 
or of receiving with guilty knowledge, but 
of any other more aggravated crime which 
has been connected with theft. This parti- 
cular fact of presumption commonly forms 
also a material element of evidence in cases 
of murder; which special application of it 
has often been emphatically recognised." 

The charge of the learned Judge to the 
Jury has been read to us and in that charge 
there is no guidance on this point—there is 
no direction pointing out to the Jury that 
the possession in this case, if believed-—ié is 
difficult to suppose that it was disbelieved — 
is a fact from which the Court may presume 
not merely theft or receipt of stolen property 
but the more aggravated offence connected 
with which the accused in this case is 
charged. I regard this as a serious omis- 
sion detracting materially from the value 
of the verdict and opinion of the jurors to 
which under section 307 we are to give due 
weight. It is especially important that a 
Judge should point out a presumption of this 
kind, because jurors are often reluctant to 
act on that which we commonly know as 
circumstantial evidence. I am unable to 
estimate what may have been the effect of 
this omission from the charge of the learned 
Juage to the Jury, and so itis that I do not 
feel the same hesitation that I might other- 
wise have done lu not paying as great atten- 
tion as I otherwise should to the conclusion at 
which the jurors have arrived in this case. 

We have had the advantage of a full and 
complete argument on both sides, and the 
case for the accused has been placed before 
us with commendable zeal, care and skill by 
the learned Counsel, Mr. Akbari, and the 
conclusion to which I comeis that on the 
whole evidence, coupled with the facts to 
which I have drawn atteation, itia shown 
beyond reasonable doubt that the accused, 
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- Neamatulle, is gailty of the murder of this 
unfortunate woman. In the circumstances, 
the only course we can take is to find 
Neamatulla guilty of the offence with which 
he is charged, that is, the offence of murder 
under section 302. 

The only question is what the sentence is 
that we should pass on the accused. The 
conclusion to which we come is that we 
cannot wholly disregard the effect that the 
evidence had on the whole body of the jurors. 
and this appears to us to be sufficient reason 
for not passing upon him the sentence of 
death. We, therefore, pass upon him the 
sentence of transportation for life. 


MADRAS HIGH COURT. 
OrIMINAL Revision Cases Nos. 678 to 680 
or 1910. 
CRIMINAL Revision Petitions Noa. 566 TO 
568 or 1910. 
September 9, 1911. 
Present; —Mr. Justice Sandara Aiyar and 
Mr. Justice Phillips. 
tn No. 678 or 1910. 
In re MUTHIA MOOPAN AND OTHERS — 
ACCUSED— PETITIONERS, 
In No. 679. 
In re MARUTHA MOOPAN AND OTHERS— 
AcCouseD— PETITIONERS. 
In No. 680. 
RATNASAMI MOOPAN-—Aocuskp— 


PRTITIONER. 

Criminal Procedure Code (Act V of 1898),' ss. 107, 
112, 117, 118, 119, 145, 253, 403, 495 —Security to keep 
peace— Withdrawal from prosecution before process 
issued— Subsequent prosecution on same facts —Autrefois 
acquit—Discharge—Acquittal—Order under section 
145 no bar to order under section 107. 

A preliminary charge-sheet was laid by the Police 
under section 107, Criminal Procedere Code, against 
certain persons. Before any process was issued, the 
Police wished to withdraw it in order that they might 
present a fresh charge-sheet against some only of 
those included in it. The Magistrate permitted the 
withdrawal and endorsed on the charge-sheet that the 
accused were acquitted. A second charge-sheet was 
subsequently laid by the Police against some per- 
sons: 

Held, (1) that the order passed by the Magistrate 
on the first charge-sheet was no bar to proceedings 
under the second charge-sheet; 

(2) that the order of acquittal must be treated as 
unmeaning and could not be availed of by parsons 
against whom no process had been issued. 

Neither section 495 nor section 403, Criminal Pro- 
cedure Code, applies to security proceedings. 

Section 495 applies only where the proceedings can 
end in an acquittal or discharge of the acoused. A 
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proceeding, under section 107, Criminal Procedure 
Code, does not terminate in either of the two ways. 
Neither an order of discharge nor of acquittal ‘can 


properly be made in acase where the accused has 
not been directed to appear. 

The passing of an order under section 145, Ori- 
minal Procedure Code, does not debar the Magistrate 
from directing the parties to give security under sec- 
tion 107, on the same facts. 

Although the reason for apprehending a breach of 
tha peace may be a dispute relating to the possession 
of immoveable property which would be appropriate 
for the initiation of proceedings under section 145, 
there can be no legal objection to proceedings under 
section 107. 

In such cases, the Magistrate is bound, if moved 
for the purpose, to take steps under section 145, 


while it is optional with him to proceed under sec- 
tion 107. 


Petitions, under sections 435 and 4389 of 
the Code of Criminal Procedare, pray- 
ing the High Court to revise the order 
of the first class Sab-Divisional Magis- 
trate of Tanjore, in Miscellaneous Case No. 
34 of 1910, dated the 7th November 1910, 

The Hon'ble Mr. T. Richmond and Mr. T, 
Anantachariar for the Petitioners in Criminal 
Revision Cases Nos. 678 and 679 of 1910. 

Mr. O. Narasimhachariar for the Petitioner 
in Criminal Revision Case No. 680 of 1910. 

Mr. P. R Grant, for the Public 
Prosecutor on behalf of the Government. 


ORDER, —These are applications asking 
this Court to set aside the order of the 
Sub-Divisional Magistrate of Tanjore, direct- 
ing the petitioners, under section 107, 
Criminal Procedure Code, to give security to 
keep the peace for one year. One 
Seethalakshmi Ammal, against whom also 
proceedings were taken under section 107 
along with petitioners but against whom 
the Magistrate did not think it necessary 
to pass an order directing her to keep 
the peace, is the owner of the Kapistalam 
Estate in the District of Tanjore. She 
executed a lease of ten villages belonging 
to her in the year 1903 in favour of one 
Swaminatha Moopanar for a period of ten 
years. She, however, cancelled the lease in 
February 1910, and attempted to take 
possession of the villages. Swaminatha 
Moopanar resisted the attempt. This led 
to an order being passed against Seetha- 
lakshmi Ammal under section 144 of the 
Criminal Procedure Code, restraining her 
from taking forcible possession of the 
properties. Proceedings were also initiated 
under sections 145 and 107, Oriminal 
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Procedure Code. The preliminary order 
under section 145, Oriminal Procedure 


Code, was passed on 10th August 1910, 
and the final order declaring the lessee, 
Swaminatha Moopanar, to bein possession 
and restraining Seethalakshmi Ammal and 
.two others from interfering with his posses- 
sion until the establishment of their rights 
in a civil suit was passed on Ist Septem- 
ber 1910. A preliminary charge-sheet was 
laid by the Police under section 107, 
Criminal Procedure Code, on 25th July 1910, 
against the present petitioners and Seetha- 
lakshmi Ammal and a number of other 
persons, But the Police wished to withdraw 
it in order that they might present a 
fresh charge-sheet against some only of 
those included in it. The Magistrate 
permitted the withdrawal and endorsed on 
the charge-sheet that the accused were 
acquitted. A second charge-sheet giving 
rise to the present proceedings was laid 
by the Police against the petitioners and 
Seethalakshmi Ammal and another person 
on the 23rd August 1910. The Magistrate’s 
final order directing the petitioners to give 
security is dated 7th November 1910. 
Objection was taken before the Magistrate 
to the passing of an order directing the 
accused to give security under section 107, 
Criminal Procedure Code, when an order 
had already been passed under section 145, 
Criminal Procedure Code. But he did not 
consider that the objection should prevail, 
He observes:— I consider that in the 
interest of the publie peace, ib is necessary 
io take security. Swaminatha Moopanar 
is in possession and the accused labour 
under the great temptation to dispossess 
him by violent means as a civil remedy 
meaus time and trouble and meanwhile he 
will be making his profits. Their acts in 
the past do not warrant the belief that 
they will have recourse only to peaceful 
means to gain their end." But he did not 
consider it necessary to pass any order 
for security against the principal party in 
the case, Seethalakshmi Ammal, who wanted 
to re-gain possession of the property 
leased by her to Swaminatha Moopanar. 

It is first argued in revision that as 
an order was first passed by the Magis- 
trate on the 25th July, acquitting the 
present petitioners in proceeedings taken 
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under the same section and on the same 
facts as the present proceedings, it was not 
open to the Magistrate to re-open the matter 
on the same allegations and that the 
order is, therefore, illegal, and reliance is 
placed on the provisions of sections 403 
and 495, Oriminal Procedure Code. We do 
not think these sections can be held to bar 
the present proceedings. Nothing had been 


-done with reference to the previous charge- 


sheet beyond the lodging of the information 
before the Magistrate. No process was issued 
against those who were mentioned as the 
accused in the case, No proceedings 
could, therefore, be said to have been 
pending against the present petitioners or any 
other persons. The Magistrate’s action in 
making the endorsement that they were 
acquitted was absolutely unwarranted by 


any section of the Oriminal Procedure 
Code and was quite irregular. In fact 
the expression acquitted” was quite 


unmeaning when there were no accased 
persons present in Court or had been served 
with any process for appearance. Section 
495 has no application to the case. It 
applies only where the proceedings could end 
in an acquittal or discharge of the 
accused. A proceeding under section 107, 
Oriminal Procedure Code, does not terminate 
in either of these ways. No doubt, section 
117 enacts that the inquiry in such cases 
shall be made as nearly as may be 
practicable in the manner prescribed for 
conducting trials and recording evidence in 
Summons cases. But the final order to be 
passed is expressly provided for in section 
119, Criminal Procedure Code, which lays 
down that “If, on an inquiry under 
section 117, it is not proved that it is 
necessary for keeping the peace . . . 

that the person in respect of whom the 
inquiry is made, should execute a bond, 
the Magistrate shall make an entry on 
the record to that effect, and, if such 
person is in custody only for the pur- 
poses of the inquiry, shall release him, 
or, if such person is not in custody, 
shall discharge him.” Section 118, Criminal 
Procedure Code, shows thatif the fading 
isagainst the aseased no order is to 
be passed convicting him. The order 
Should be one directing him to execate 
a bond. If, on the other hand, the 
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finding is in his favour, section 119 
shows an entry is to be made on the record, 
that it is not necessary that he should execute 
& bond and if he is in custody he should 
be released; if he is not in custody, he 
should be discharged. In Telu Tayi Ammal 
v. Ohidamabaravelu Pillai (1), Miller, J., 
points out that the expression discharged 
in section 119, Criminal Procedure Code, 
means merely discharged from custody and 
is not used in the technical sense of 
discharged (as opposed to acquitted) from 
an offence as used in section 253, Criminal 
" Procedure Code. No charge has to be fram- 
. ed against the accused in security proceedings 
which commence with the making of an order 
under section 112, Criminal Procedure Code, 
by the Magistrate “setting forth the 
substance of the information received, the 
amount of the bond to be executed, the 
. term for which it isto be in force, and 
the number, character and class of sureties 
-(if any) required." We have not here, 
therefore, a case where the framing of a 
charge is contemplated at all or as the 
result of the proceedings an order either of 
discharge or acquittal is to be passed 
against any one. It may be noted that 
even the word “accused” is not used by 
the Legislature with reference to security 
proceedings though the word is a con- 
venient one and may not inappropriately 
be made use of for some purposes, but as 
pointed ont by Miller, J., the use of the 
word requires caution. That learned Judge 
held, in Velu Tayi dmmal v. Ohidambaravelu 
Pillat(1) that section 437, Criminal Procedure 
Code, which empowers the High Court or a 
Sessions Judge to direct a further inquiry 
to be made where an accused person has 
been discharged, does not apply to orders 
passed under the security sections. The same 
view was taken by the Calcutta High Court 
in Queen-Hmpress v. Iman Mondal (9). A 
different view has, no doubt, been entertained 
by the Allahabad High Court—see Queen- 


Empress v. Mutasaddi Lal (8) and Emperor ` 


v. Fyaz-ud.din (4). But with all deference, 
it appears to us that the learned Judges 
of the Allahabad High Court have not given 


(1) 4 Ind. Cas, 1057; 83 M, 85; 6 M. L. T. 133 
M, L. J. 137; 11 Cr. L. J, 162, 

(2) 27 C. 662. 

(3) 21 A. 107. 

(4) 24 A. 148. 
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due weight to the express provisions of 
the sections of the Oriminal Procedure Code, 
prescribing what orders should be passed 
in security proceedings. While we are of 


opinion that section 495, Criminal Frocedure 


Code, is not applicable to security proceed- 
ings (section 408, Criminal Procedure Code, 
stands on the same footing), we are not 
to be understood as countenancing the idea 
that ib would be right to vex a party 
repeatedly with proceedings under those 
sections on the same facta as formed the 
foundation for previous proceedings when 
those facts were found insufficient to justify 
an order for security. The general principles 
of justice would be against sanctioning such 
a course. In BHmperor v. Fyaz-ud-din (4), 
Knox, J., held that such a procedure would 
not be illegal though the learned Judge 
added:— I wish to guard myself against 
being understood to hold that I consider 
that such proceedings should be instituted 
lightly, or that a Magistrate should not 
enter upon them without very great care 
and caution." However that may be, it 
appears to us to be clear that neither an 
order of discharge nor of acquittal could 
properly be made in a case where the 
accused has not been directed to appear 
at all. The provisions ‘regulating trials 
and inquiries all contemplate the appearance 
of the accused as essential for the com- 
mencement of the proceedings. See sections 
249 and 252, “when the accnsed appears 
or is brought before the Magistrate "; section 
208 (1), the Magistrate shall “when the 
accused appears oris brought before him, 
etc.," section 271, "when the Court is ready 
to commence the trial, the accused shall ap- 
pear or be brought before it, otc." Attention 
was drawn to the terms of section 248:— 
"If a complainant, at any time before the 
final order is passed in any case under 
this Chapter, satisfies the Magistrate that 
there are sufficient grounds for permitting 
him to withdraw his complaint, the Magis- 
trate may permit him to withdraw the same, 
and shall, thereupon, acquit the accused.” 
But it is clear to oar minds that the 
language “at any time before any final 
order is passed” does not apply to a time 
before the accused has been ordered to 
appear inasmuch as section 242, Oriminal 
Procedure Oode, applicable to the trial of 


‘summons cases says, as already pointed ont, 
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that “when the accused appears or is 
brought before the Magistrate, the parti- 
culars of the offence of which he is accused 
shall be stated to him, and he shall be 
asked if he has any cause to show why 
he should not be convicted." We must 
hold that the order of the Sub- Divisional 
Magistrate, dated 9th Angust 1910, on the 
first charge-sheet that the present petitioners 
were acquitted must be treated as unmeaning 
and cannot be availed of by persons against 
whom no process had been issued. In fact 
the accused do not seem to have been 
aware of thia order at first and did not 
plead it in bar to the present proceedings. 

The next contention urged in support of 
the petitions is that as an order had been 
already passed on Ist September 1910 under 
section 145, Criminal Procedure Code, a 
further order under section 107, Oriminal 
Procedure Code, is illegal, We have no 
doubt, that although the reason for appre- 
kending a breach of the peace may be a 
dispute relating to the possession of immove- 
able property which would be appropriate 
for the initiation of proceedings under section 
145, Criminal Procedure Code, there can 
be no legal objection to proceedings being 
taken under section 107. See Sindama Nazk 
v; Zemindar of Kadavur (5) and Sheoraj 
Roy v. Okatter Roy (6). In such cases, the 
Magistrate is bound, if moved for the pur- 
pose, to take steps under section 145 while 
ibis optional with him to proceed under 
section 107. Where it is considered desir- 
able to move under section 107, it may 
sometimes work unjustice if only one of 
the opposing parties is directed tó give 
security to keep the peace. See In the 
mattér of the petition of Hkram Singh (7). 
The object of both sections 145 and 107 
is to prevent breach of the peace. An order 
under section 145 woald often be more 
effective than one under section 107 only, as 
the former order would ba of more value by 
quieting the dispute about possession tilla 
Civil Court pronounces upon the merits of 
the titles of the combatants. At the same 
time ib would not be right to lay down that 
it might not be sometimes necessary to take 
security from one of the opposing factions 


(5) 2 Weir's Criminal Rulings 60, . 
(6) 32 O. 986; 2 Cr. L. J. 769; 10 0. W. N. 288. 
(7) 3 C. W. N. 297. 


INDIAN OASEB. 


(1913 


even after the passing of an order sectiou 
145, where the Magistrate is satisfied that, 
notwithstanding such an order, they are 
likely to take the law into their own hands. 
We are not, therefore, prepared to say that 
the order of the Sub.Divistonal Magistrate 
in this case was passed without jurisdiction 
onthe ground that he had already decided 
the dispute about possession undar section 145 
and restrained Seethalakshmi Ammal and her 
adherents from disturbing the possession of 
Swaminatha Moopanar. He was satisfied 
thatin this case the preservation of the 
publie peace required that an order under 
section 107 should also be passed. There 
is evidence against all the petitioners that 
they took partin the attempt to create a 
disturbance on the 27th June. We do not 
feel called upon to interfere with the order 
in revision. We dismiss the petitions. 
Petitions dismissed. 





ALLAHABAD HIGH COURT. 
URIMINAL Rerisron ÁPPLIOATION NO. 453 
: or 1213. 
June 27, 1918. 
Present; —Mr. Justice Lyle. 
RAMDHIR RAI AND OftHERS—AÁPPLUCANTS 
Versus 


HMPEROR—Opposire PARTI. 

Criminal Procedure Code (Act V of 1898), s. 
Judgment not pronounced is mere eapression of opinion, 

A judgment, though written and signed, is inoper- 
ative until it is pronounced, inasmuch as before pro- 
nouncement if must be taken merely as an expression 
of opinion, 

Therefore, a Court can change its opinion before 
it has pronounced its judgment,although the judgment 
has been written and signed. 


Application for revision against an order 
of the Sessions Judge of Ghazipur. 

Mr. J. Simeon, for the Applicants. 

Mr. R. Malcomson, for the Crown, 


JUDGMBNT,.—The applicants in this 
ease were originally tried by a Banch of 
Honorary Magistrates, who wrote a judg- 
ment stating that they convicthed the appli- 
cants under various sections and sentenced 
them to fine, Before delivering judgment, 
however, the . Honorary Magistratea 
changed their mind and sent the oass up to 
the Pargana Olficar under section 349 of the 
Criminal Procedure Code. 
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In revision, it is urged in the first place 
that the Bench of Magistrates, having written 
the judgment convicting and sentencing the 
applicants, conld not afterwards refer the 
case under the above section. It appears, 
however, that the judgment of the Hono- 
rary Magistrates, though signed, was never 
pronounced. Itis, therefore, inoperative as 
a judgment and must be merely taken as an 
expression of opinion. 
it is urged that the Pargana Officer should not 
have convicted and sentenced the applicants 
separately under section 143 and section 426, 
Indian Penal Code. I see nothing illegal 
inthis. The two offences are separate and 
could be separately punished. In my 
opinion, there is nothing illegal in the 
Magistrate’s order. Thirdly, it is urged that 
the ease is nob one in which section 106 of 
the Criminal Procedure Code should be 
applied, as no breach of the peace was 

involved. It appears that the applicants 
pulled down a shed, broke some mande, 
prepared to assault the complainant when 
he endeavoured to stop them and also threaten- 
ed him. In my opinion, this action 
certainly constitutes the offence involving a 
breach of the peace. I see no reason for 
interference in revision and I dismiss the 
application. 

Application dismissed, 


LOWER BURMA CHIEF COURT. 
CRIMINAL APPEAL No. 1079 or 1912. 
February 5. 1913. 
Present: — Mr, Justice Twomey. 
AZIM-UD-DIN—Acovsep 


versus 


EMPEROR-—-OvP»rosrrg PARTY. 

Oriminal Procedure Code (Act V of 1898), ss. 233, 
239 —Joint trial — Meaning of “same offence’—Section 
239 not applicable where charge against each accused 
is mutually exclusive. - . 

Where two accused were tried together on a charge 
of having caused grievous hurt toa person and the 
allegation was that either one or the other committed 
the crime and the Magistrate discharged oneof the 
two accused aud convicted the other: 

Heid, that the words “same offence” in section 239 
of the Code of Criminal Procedure implied that both 
the accused should have acted iu conoert or associa- 
tion and did nob apply to & case like the present and 
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thatthe two accused ought to have been tried sopa- 
rately as required by the provisions of section 233, 

Subramanya Iyer]v. Queen-Empress, 6 M. 396, fol. 
lowed. 


Appeal from the order of the Senior Magis- 
trate of Akyab, dated the 12th day of Octo. 
ber 1912, passed in Criminal Regular Trial 
No. 38 of 1912, convicting the appellant under 
section 326 of the Indian Penal Code. 

JUDGMBEN T,—The appellant, Azim-ud-din, 
has been convicted of voluntarily causing 
grievous hurt to his wife, Fulzanbi, with a 
clasp-knife and has been sentenced to rigor- 
ous imprisonment for six years. There are 
two entirely conflicting versions of how 
Fulzanbi was wounded. Acsurding to one 
version, the culprit was Azim-ud-din, her hus- 
band; according to the other. it was Fazal 
Rahman who is the son of a former husband 
of Fulzanbi by a former wife. Fulzanbi 
had a daughter by her former husband (the 
father of Fazal Rahman) and this girl, 
Samnia Khaton, now about 8 years old lived 
with her mother Falzanbi and step-father 
Azim-ud-din, It is common ground that on 
the day in question the child Samnia Khaton 
went to the house where Fazal Rahman 
lived with his wife and mother-in-law, Hamibi, 
in another village.  Fulzanbi disapproved 
of this and went there to get her daughter 
back. Fulzanbi states and has stated from 
the first that Fazal Rahman took her. 
daughter away that morning, that she remons- 
trated with Fazal Rahman at Hamibi’s house 
and that Fazal Rahman stabbed her on that 
house. She says that her husband Azim-ud- 
din did not come to the spot till after the 
stabbing. The version of Fazal Rahman is 
that he was not present at the stabbing, 
that the girl Samuia came to his house of 
her own accord; Falzanbi came to call her 
back; Azim-ud-din came too and opposed 
Falzanbi’s wishes in this matter saying that 
he could not maintain Samnia, and that, 
thereupon, F'ulzanbi quarrelled with Azim-ud- 
din and he stabbed her. 

Fazal Rahman was first arrested and 
charged with the crime on Ázim-ud-din's in. 
formation but in view of the statements of 
Hamibi and Samnia Khaton, Azim-ud-din 
was afterwards arrested and the two men 
were put on their trial together. The Senior 
Magistrate discharged Fazal Rahman as there 
was no trustworthy corroboration of 
BPaizanbi’s evidence against him. He oon. 


164 INDIAN OASES. 


(1915 


NGA BA THIN Y, RANGOON ELEOTRIO TRAMWAY CO. 


victed Azim-ud-din on the evidence of four 
eye-witnesses. It may be remarked that 
three of the four persons who support Fazal 
Rahman’s version are near relatives of his, 
being his half-sister, mother-in-law and 
brother-in-law respectively. 

I do not propose to deal with the merits of 
the case now for I think it is necessary to 
order a new trial on the ground of mis- 
joinder. The Senior Magistrate appears to 
have thought that Azim-ud-din and Fazal 
Rahman were “accused of the same offence” 
within the meaning of section 239, Oriminal 
Procedure Code. But the words “same 
offence, ", in my opinion, imply that both the 
acoused should have acted in concert or as- 
sociation. They do not apply to such a case 
as the present in which the allegations 
against the two accused are mutually exclu- 
sive. ‘The prosecution case against Ázim-ud- 
din is that Fulzanbi received her wounds in 
& particular manner. Lt is not permissible 
for the prosecution in the same oase to allege 
as an alternative that Fulzanbi received her 
wounds in another and entirely different 
manner. 'The two men should have been 
tried separately as required by the pro- 
visions of section 233. I think it probable 
that the misjoinder has seriously prejudiced 
the appellant in his defence. But in any case 
the ruling of Subramania Iyer v. Emperor (1) 
renders it necessary to order a fresh trial. 

The conviction and sentence are set aside 
and it is ordered that the accused Azim- 
ud-din shall be committed to Sessions for 
trial on the charge under section 326, Indian 
Penal Code. 


Oonviction set aside, Retrial ordered. 
(1) 6 M. 396;2 Weir 328. 





LOWER BURMA CHIEF COURT. 
CRiMINAL APPEAL No. 163 or 1912. 
April 10, 1913. 
Present: —Mr. Justice Parlett. 
NGA BA THIN— APPELLANT 
versus 
RANGOON ELECTRIC TRAMWAY OO. um 
RESPONDENT. 
Tramways Act (XI of 1886)—Bye-laws framed 
under the Act—Break of jowrney —Necessity for pur. 
thase of Jresh ticket. 


A passenger ona tramcar took and paid for a 
ticket entitling him to travel fora certain distance; 
he alighted at an intermediate stopping place, and 
boarded another tramcar, which was performing the 
same journey, in order to get to the point which he 
might have travelled by the first car. He refused to 
pay the fare demanded of him on the second car, con- 
tending that he was entitled to complete his journey 
with his original tioket: 

Held, that the contract of carriage had been deter- 
mined by the passenger’s own act and that he was 


' rightly convicted for travelling on the second tramoear 


without paying his fare. 

Bastafle v. Metcalfe, (1906) 2 K. B. 288; 75 L.J. 
K. B. 670; 70 J. P. 843; 4 L. G. R. 1073, followed. 

Ashton v. L. and Y. Railway Co., (1904) 2 K. B. 
218; 78 L. J. K. B. 701; 52 W. R. 655; 20 T. L, R. 482; 
91 L. T. 349, referred to. 

Appeal against the convictions and sen- 
tences passed on the appellant by the 
Western Sub- Divisional Magistrate, Rangoon, 
under sections 324/511 of the Indian Penal 
Code and section 31 of the Indian Tramways 
Act and sentencing him to two montha’ 
rigorous imprisonment and a fine of Rs. 10 
respectively. 

Mr. Agabeg, for the Aopellnut: 

Mr. Dawson, for the Respondent. 

JUDGME NT.— The facis in this case 
were not in dispute. They are as follows:— 
The accused: entered a Tramear No. 61 and 
purchased a ticket for 2 annas covering the 
stage from Sule Pagoda to Kemmendine. 
He alighted at China Street which is but a 


small portion of the stage and after obtain- 


ing refreshments boarded the next car No. 
15, going in the same direction. On being 
requested to purchase a ticket on car No. 
15 he refused to do so producing the ticket 
issued to him on Car No. 61 and claiming 
to continue his journey to Kemmendine on it 
without further payment. Upon being told 
that he could not do so, he became quarrelsome, 
left the car at Morton Street, refused to pay 
anything and eventually aimed a blow with 
a knife at the Tramway Inspector. .For this 
he has been convicted and sentenced under 
sections 324/511, Indian Penal Code, and no 
grounds are shown for interfering with that 
finding and sentence. But he was further 
convicted of an offence under section 3l of 
the Indian Tramways Act (XI of 1886) for 
having travelled from China Street and evaded 
payment of toll and has been fined Ra. 10. 
The appeal was admitted for hearing as 
regards that conviction and sentence alone 

It is urged that an offence has not been 
made ont under the above-named section 
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as the accused did not evade or attempt 
to evade payment of toll, that having paid 
the fare from Sule Pagoda to Kemmendine 
he was entitled to travel the entire distance 
whether on the same or on different cars, 
In other words, it is urged that he was 
entitled to break his journey and continue 
16 by another ear. For the Company, it 
ig contended that he was not so entitled and 
reference has been made to rules 7 and 8 
made by the Company with the previous 
sanction of the Local. Government under 
section 24, sub-section 3 and section 25 cf 
the Act which provide as follows:— Rule 
7. Each person shall as soon as possible 
after entering the car pay to the conductor 
the fare legally payable for.his journey and 
obtain a ticket therefor. Rule 8: Hach 
passenger shall, when required so to do, 
show his ticket to the conductor or any duly 
authorised servant’ of the Company or pay 
the fare legally demandable for the distance 
travelled over by such passenger. Rule 2: 
Any person infringing rules 7 or 8 shall 
be fined not exceeding Rs. 10. Section 24 
sub-section 3 empowers the promoter or lessee 
of a tramway with the previous sanction of 
the Local Government to make rules con- 
sistent with the Act and with the order and 
any rules made under the Act for reguiating 
the travelling in any carriage belonging 
to him. Section 25 .empowers him to direct 
that a breach of any such rule shall be 
punishable with fine which may extend to 
Rs. 20. This clearly covers power to make 
such rules as rules 7 and 8 quoted above 
and to fix a penalty for their breach such 
as is fixed in rule 2. It was, however, argu- 
ed that the Act does not empower the 
authority making a rule to create an offence 
but that the penalty for breach of the rules 
is to be recoverable by civil suit. I need 
merely say that words “a breach of it 
shall be punishable with fine” cannot possibly 
bear any such meaning No Indian cases 
were cited but the English case of Bastable 
v. Metcalfe (1) was relied on for the Com- 
pany and it is almost identical with the 
present case. There a passenger on a tramear 
took and paid for a ticket entitling him to 
travel for a certain distance: he alighted at 
an intermediate stopping place, walked «a 


(1) (1006) 2 K. B. 288; 75 L.J. K. B. 670; 701. 
P. 343; 4 L. G. R. 1073. 


quarter of a mile in the direction of his 
destination, and got on to another tramoar, 
which was performing the same journey, in 
order to get to the point to which he might 
have travelled by the-first car. He refused 
to pay the fare demanded of him on the 
second car, contending that he was entitled 
to complete ‘his journey with his original 
ticket. Heid: That the contract of carriage 
had been determined by the passenger's act 
and that he was lable to be convicted for 
travelling on the second tramear without 
paying his fare. It appears in that case 
that the local authority had framed a bye- 
law in almost identical terms with those 
of rule 7, providing, inter alia, that each 
passenger should on demand pay to the 
conductor the fare legally demandable for 
the journey or for the stage thereof, for 
which it should be demanded, and should 
forthwith take a ticket from the conductor 
for the fare so paid. Another bye-law pro- 
vided a penalty. In holding thatthe passen- 
ger ought to have been convicted for 
travelling on the second tramear without 
paying his fare, the Lord Chief Justice said: 
“What we have to consider is what is the 
true view to take when a passenger, with- 
out giving notice to the conductor, gets out 
of a tramear under circumstances which 
would ordinarily amount to a termination 
of his transit and then claims to proceed 
without further payment, not by the same 
ear, but by another. In my view, the contract 
was & contract to carry the respondent on 
that route on a particular car, and not ona 
succession of cars; it was not a contract 
which allowed him to get in and ont of the 
cars on that route as often as he liked. 
The contract *was determined by the re- 
gpondent’s own act”, Darling, J., said: “I 
am of the same opinion. I think that when 
the respondent took his ticket, there was a 
contract made between him and the Tram- 
way Company by which they contracted to 
carry him to Holy Rood, but that the 
respondent might, if he chose, determine the 
contract by getting off the tramaar before 
the end of the journey. I cannot imagine 
that the respondent had the right to say, 
even with regard to the particular car by 
which he travelled, that he would get on 
and off whenever he pleased. I think that, 
when he became a passenger, he remained 
a passenger until heleft the car and went 
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away from it; I do not say that if he left 
it for a mere temporary purpose, such as 
was suggested in argument, of buying 
something in a shop while the car was 
waiting, the contract would necessarily be 
determined, but I am most olearly of opinion 
that the contract was at an end when he 
got off the car and allowed it to continue 
ita journey. If he got on to another car in 
order to go to the place to which he 
originally intended to travel, it would 


necessitate the making of a fresh contract, - 


and he could not demand that the corpora- 
tion should renew without any consideration 
the contraet which he had himself already 
determined.” It had. been previously decided, 
in Ashton v. Lancashire and Yorkshire 
Ratlway Company (2), that a contract by 
a Railway Company to carry a passenger 
from one station to another does not in the 
absence of special terms entitle the passen- 
ger to break the journey at any intermediate 
station, and the reasons of the learned 
Judges for so hoiding are applicable to the 
present case. I am of opinion, therefore, 
that the accused might have been convicted 
of a breach of either rule 7 or rule 8 and in- 
agmuch as he did travel from China Street 
onwards and evaded payment of toll, that his 
act also constituted an offence under section 
31 of the Act. The appeal is dismissed. 
Appeal dismissed, 


(2) (1902) 4 K. B. 313; 78 L. J. K. B. 701; 52 W, 
R. 655; 20 T. DL. R. 482; 91 L. T. 349. 


UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 
OrmiunaL ÁPPEALS Nos. 17 ro 23 or 1913. 
May 20, 1918. 
Present:—Mr. Saunders A. J. C. 
BEMPEROR—Prosscoror 
versus  — 
NGA PO THA AND OTHERS—ACOUSED. 

Hvidence Act (I of 1872), as. 3, 30— Joint trial— 
Accused pleading guilty but examined as accused 
at end of prosecution evidence — Weight of confes- 
gion of co-accused—General rule. 

Where one of the accused persons pleaded gailty 
in the Court of Session and did not as a fact cross- 
examine any of the witnesses, bub was examined at 
the end of the prosecution case, and was asked whether 
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he wished to call any witnesses and declined to do 


"Held, that the trial was a joint trial within the 
meaning of section 30 of the Hvidence Act, so that 
his confession conld be taken into consideration 
against the other accused. 

Ordinarily a confession does not, and should not, 
carry the same weight asthe evidence of the same 
acoused would carry if he were examined as a wit- 
ne The general rule would seem to be that each case 
must be considered on its merits, and that the Court 
must decide, after the most careful consideration of 
the effects of a confession coupled with the other 
evidence on the record, whether the degree of proof 
referred to in section 3 of the Evidence Act has been 
reached or not. 

JUDGMENT.—Of eight accused who 
have been convicted in these proceedings 
seven have appealed. The appeals may be 
dealt with together. Those of Nga Tok Paw, 
Nga Po Tha, Ngo Po Zon and Ma Chit can 
be briefly disposed of. Dacoited property 
was found in the possession of the first two 
very shortly after the dacoity. The third 
man, Nga Po Zon, was arrested and his 
wife was seen to leave the house immediate- 
ly: an attempt was made to step her, 
but she persisted and was followed, and 
three articles which have been identified as 
part of the dacoited property were dropped 
by her. There can be no doubt that the 
Sessions Judge was justified in holding that 
this property was in possession of Maung 
Po Zon, and that Ma Chit attempted to 
conceal or dispose of it. There is other 
evidence connecting these persons with the 
dacoity: for instance, a khake coat was 
found hanging in Po Tha’s house and one 
of the dacoita was shown to be wearing 
a khaki eoat atthe time of the dacoity. 

There is evidence that the three men were 
absent from their houses at the time of the 
dacoity, and there is the evidence of Po Hte, 
Maung Than, Maung Po and Maung Po Tha 
that they were at the house of accused, Po 
Aung, the day before the dacoity and took 
Po Aung to the dacoited village. The latter 
evidence will be commented on again; as 
corroboration of the case against these 
accused there is no reason why it should 
not be believed. And finally there is the 
confession of Maung Po Aung which, I shall 
hold, may be taken into consideration against 
his co-accused and which implicates the 
three men. The Sessions Judge has examined 
the defence evidence carefully, and I agree 
with him that ib 18 impossible to accept it a8 
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proved that these men were able to account 
for their movements at the time of the dacoity: 
The sentences were appropriate and the 
appeals are dismissed in the case of Nga Tok 
Paw, Nga Po Tha, Nga Po Zon and Ma 
Chit. -. 

The case of the other appellants is on a 
different footing. No dacoited property 
was found in their possession. The accused 
Nga Po Aung made a full confession 
which he adhered to throughout, and there 
is no reason to suppose it is untrue. He 
pleaded guilty in the Court of Session, 
and the first question which appears to 
arise is whether he was being jointly tried 
with the other accused who did not plead 
guilty, so that his confession could be 
taken into consideration against them under 
section 30, Hvidence Act. The decision of 
this question appears to depend upon whe- 
ther the Sessions Judge accepted the plea 
.of guilty or not, and the test to be applied 
would seem to be whether in fact the 
trial proceeded as against the accused who 
had pleaded guilty as if he had not done so, 
4. €., whether, for instance, he cross-examined 
or was given the opportunity of  oross- 
examining the witnesses, whether he was 
examined himself and in a case where 
there are assessors whether their opinion 
was taken as to his guilt. The cases of 
Queen-Empress v. Ohinna Pavucht (1) 
and Queen-Empress v. Pahujee (2) may 
be referred to. In the former case, it was 
pointed out that when an accused person 
who has pleaded guilty is left in the 
dock merely to see what the evidence will 
show as against him, though the Court 
intends ultimately to convict him upon the 
plea of guilty, it would not be fair to 
allow his confession to be considered as 
against his co-accused, for that, in effect, 
would be to comply with the forms of 
justice while violating it in substance. 

In the present case, the accused, Nga 
Po Aung, did not as a fact cross-examine 
any: of the witnesses. He was, however, 
examined at the end of the prosecution case, 
and was asked whether he wished to call 
any witnesses, and declined to do so. I 
am inclined to think thatit may be taken 
that in this case the Sessions Judge 


- (1) 28 M. 151. 
(2) 19 B. 195. 
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preferred not to act upon the plea of 
guilty, but proceeded to take the evidence 
just as if the plea had been one of not 
guilty, ultimately deciding the case upon 
the whole evidence including the accused’s 
plea, If that is so, there can be no donbt 
that tke trial was a joint trial within the 
meaning of section 30 of the  Hvidence 
Act. 

The next question is whether the con- 
fession of the accused, Nga Po Aung, 
together with the evidence of the witnesses 
was sufficient to justify the conviction of the 
three appellants. 

There appears to be some difference of 
opinion as to the meaning to be given to the 
words “may take into consideration” in 
section 80, Evidence Act. That the  con- 
fession, where it is admissible, is evidence, 
in the ease is not open to doubt—Queen- 
Empress v. Ashootosh Ohuckerbutiy (3). But 
it 18 not the evidence of a witness, and 
there is a marked difference of opinion as 
to the value which should be placed on 
it. In the case of Nga Po Myav. Queen- 
Empress (4), as in the Calcutta case quoted, 
that the 
confession of an accused person must be 
assumed to be of less probative value as 
against a co-accused than the evidence of 
such an accused examined as a witness. 
Section 133 of the Evidence Act expressly 
provides that a conviction is not illegal 
merely because it proceeds upon the 
uncorroborated testimony of an accomplice, 
but illustration (b) to section 114 of the 
same Act andthe general practice of the 
Courts indicate that, at least as a general 
rule, the testimony of an accomplice re- 
quires corroboration. Whether the differ. 
ence between the two kinds of evidence 
is such as to justify the remarks in the case 
of Queen- E mpress v. Ashootosh Ohuckerbutty 
(3) that “a confession by prisoner A. which 
involves the guilt of prisoner B. is of itself, 
unsupported by other testimony, Evidendd 
of the weakest possible kind against B." and 
again thata "confession will not legally 
suffice when corroborated by other facts of 
which evidence is offered, unless those faotg 
are such that, if believed to exist, they would 
of themselves suffice to support a conviction,” 


(8) 4 C. 48 
(4) S. J. i a (1872-92), 1 388, 
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or whether the view taken in Emperor v. 
Kekri (5) is correct, it is not perhaps 
necessary to venture an opinion. The fact 
that an accused person who makes a confes- 
sionis not-on oath and is not subject to 
oross-examination must be taken into con- 
sideration, and even admitting that a confess- 
ing prisoner “has brought himself within the 
penalty of the law, and the further fact that 
the statement is madein the presence and 
hearing of the co-accused,” [ think it must 
be conceded that ordinarily a coufession does 
not, and should not, carry thesame weight as 
the evidence of the same accused would carry 
if he were examined as a witness. 

The general rule would seem to be that 
each case must be considered on its merits, 
and that the Court must decide, after the 
most careful consideration of the effects of a 
confession coupled with the other evidence 
onthe record, whether the degree of proof 
referred to in section 3 of the Evidence Act 
has been reached or not. 

Applying these principles to the present 
case, it appears that the convictions of the 
remaining three appellants rest upon 
the confession of Nga Po Aung, coupled with 
the evidence of four witnesses. The state- 
ments of Maang San E and Maung Pye in 
Court that they thought some of the dacoits 
resembled these appellants are clearly of no 
value. 

Nga Po Aung when he first confessed 
knew only the name of one of his fellow 
dacoits, Nga Po Tha. There is no ad- 
missible evidence as to why the other 
accused were arrested, and the fact that 
some of them were found to have dacoited 
property in their possession, is no evidence 
of the truth of his confession as against 
the other accused. It is not shown that 
he identitied the appellants at any formal 
parade and, as far as the identity of these 
appellants is concerned, his confession is 
not, I think, of very great value. 

It ia supposed to be corroborated by 
the evidence of Maung Pa and Maung 
Po Tha, 11th und 12th prosecution wit- 
nesses. But these two persons did not 
know any of the accused before. They 
saw them for a few minutes only in 
Maung Than's house, and, though they 
profess to have picked them out at an 


(5) 20 A. 484, A. W. N. (1907) 140, 4 A, L. J. 310; 
è 6 Cr. «v . 
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identification parade, Maung Pa said in 
Court :— I cannot say the six accused before 
the Court are the men I saw,” and 
Maung Po Tha said that the five men 
identified by him were not mixed up with 
other men. Maung Pa’s evidence before 
the Committing Magistrate shows that his 
identification was valueless, and it was 
discarded by that Magistrate. The two wit- 
nesses who do definitely identify the appel- 


.lants are Maung Than and Maung Po Hte. 
They are father aud son, and Maung 
Than is Nga Po aAung’s father-in-law. 


They all live together. To their house, 
on the morning before the dacoity, came 
all the six dasoita, and were fed. Nga 
Po Aung says he did not want to go with 
the men, but Maung Than told him to 
do so. After the dacoity the men came 
back and apparently hid iu the bed of a 
stream close by, while Maung Po Aung 
went tothe house and got a meal cooked 
for them, which he and Maung Po Hte 
carried to them. Nga Po Aung showed 
the booty which he had got at the dacoity 
to Maung Po Hte, and told Maung Than 
of his having got it, before the Police 
came on the scene. Maung Than was not 
asked whether he knew the men before 
or why he fed them: there was in fact 
no effective cross-examination of either 
this witness or Maang Po Hte. I have 
very little doubt that they kuew perfectly 
well of the contemplated dacoity; and 
actively assisted the dacoits—-before the 
dacoity by feeding them and, afterwards, 
by harbouring and feeding them. The 
evidence against the three appellants is 
then reduced to this—that Nga Po Aung, 
who did not know them before, in his 
confession said after their arrest that they 
were concerned, and that his father-in-aw 
and brother-in-law, who were accomplices, 
said they wereof the party which went 
away with Nga Po Aung and afterwards 
returned with him. I do not think it 
would be safe to convict on this evidence. 
It is clearly possible that names may have 
been substituted for those of the actual 
dacoits. The evidence of Maung Pa and 
Maung Po Tha is, as noted above, so weak 
as to be practically useless, the only evidences 
which remains is that of accomplioss and, 
as against the appellants, [ do not think 
it oan be ‘trusted, The appeals of Nga 


Vol. XXI] 


INDIAN CASES, 


169 


RATENDRA LAL MITRA t. CORPORATION OF CALCUTTA. 


Kyaw Din, Nga Taung Gyi and Nga Po 
Nge are allowed, the convictions are set 
aside and they are acquitted. 


Oonvictions set aside. 





CALCUTTA HIGH COURT. 
ORIMINAL Revision No. 534 or 1913. 
June 5, 1913. 

Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 
RATNENDRA LAL MITRA—<AccuseEpD 
— PETITIONER 
versus 
CORPORATION or CALCUTTA— 
OPPOSITE PARTY. 

Calcutta, Municipal Act (III B. O. of 1899), ss. 3, 
sub.s, (82), 408—“Owner’—Shebait not in turn, 
nor in possession of debutter property, whether owner 
—TLiability for non-compliance with directions to 
improve bustee. 

Where certain shebaits of a deity worship it and 
manage the debutter properties in turns, one of them, 
who is out of his turn and, therefore, not in posses- 
sion of the debutter properties and also has no control 
over the management of the yame and does not re- 
ceive the rents from the tenants of the properties, 
does not come within the definition of the term 
“owner” under section 8, sub-section (32), of the 
Calcutta Municipal Act, and is, consequently, not liable 
to be punished for non-compliance with the directions 
contained in a notice under section 408 of the Act 
for carrying ouf certain improvements in a busti 
which is included in the debutter properties within 
Calcutta. | 

Babu Uma Oharan Laha, for the Petitioner. 

Babu Manmotha Nath Mukherji, for the 
Opposite Party. 

JUDGMENT.—The petitioner in this case 
is one of a large number of shebasís who 
worship two family deities and manage the 
debutter properties dedicated to the gods in 
turns settled by Court. The petitioner's last 
turn of worship and to hold and manage 
the properties was in 1905-1906. Since 
then he has had no hand in the management 
of the properties and it is difficult to say 
when he will get a turn again as a suit has 
been instituted to settle a fresh scheme of 
worship and management. One of the pro- 
perties dedicated to the gods is Bustee No. 
112, Machua Bazar Street, in the town of 
Oaleutta. The Corporation of Calcutta by a 
notice dated the 3rd February 1910, under 
section 408 of the Calcutta Municipal Act 

` (III B. C. of 1899), called upon the petitioner 


as owner to carry out certain improve- 
ments in that busíee in accordance with the 
standard plan prepared by the Corporation. 
On non-compliance with the notice, the peti- 
tioner was convicted under section 574/408 
of the OCaleutta Municipal Act. Since 
then he has been served several times with 
similar notices and on non-compliance haa 
been convicted each time under section 
575/408. It is against the last of such 
convictions that the petitioner has moved 
this Court. 

The Rule in the case was issued on the 
ground that the petitioner not being in 
possession of the debutier properties nor 
having any control over the management of 
the same is not liable to be punished for 
non-compliance with the direction in the 
notice under section 408, 

The only question that requires to be 
covsidered in this caseis whether the peti- 
tioner is an owner within the meaning of the 
Aot. According to the Act, “owner” includes 
the person for the time being re- 
ceiving the rent of any land or building or 
of any part of any land or building, whether 
on hisown account or as an agent or trustee 
for any person or socieby or for any reli- 
gious or charitable purpose, or who would so 
receive the same if the land, building or 
part thereof, were let toa "tenant" (section 
3 sub-section 32). The petitioner, undoubted- 
ly, does not come within this definition as 
he has not been receiving the rent since 
1906 nor can he be said to be entitled to 
receive the rent if the land were letto a 
tenant and he cannot be held to be an 
owner in aay other sense, as, on the 
authority of several reported cases, it hag 
to be held that a shebait is only & manager 
for the deity. In the case of the petitioner 
the conviction is wrong inasmuch as though 
he may be regarded asa manager for the 
deity, yet he is not receiving the rent. 

In these circumstances, the conviction must 
be set aside and the Rule must be made 
absolute. The fine, if paid, shall be 
refunded. 

Rule made absolute. 


170 
NGA PO HAN t. EMPEROR, 


UPPER BURMA JUDICIAL COMMIS. 
SIONER'S COURT. 
CRIMINAL REVISION APPLICATION No, 73 or 1913. 
May 15, 1913. 
Present: —Mr. Saunders, A. J. C. 
NGA PO HAN— APPLICANT 
versus 
EMPEROR— Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 
494 — Judgment——What it should contain. 

Section 424, read with section 367, Code of Orimi- 
nal Procedure, requires a judgment in appeal to 
state the points for determination, the decision 
thereon and the reasons for the decision. 

Where a Sessions 
in opinion from the lower Court as regards the 
finding of the stolen property in the appellant's 
house and based the appellant’s conviction upon 


that fact alone: 
Held, that the solitary remark, “I can see no 


reason to suspect the evidence as regards the 
finding of the property”, did not in the circumstances 
appear to be œ sufficient compliance with the pro- 
visions of the Code of Criminal Procedure as to 
whab a judgment should contain. 


Mr. $. Mukerji, for the Applicant. 


JUDGMENT.—The applicant was cons 
vieted by the Township Magistrate, of the 
theft of certain property by house-breaking 
not because any of the property was found 
in his possession, but because a single witb- 
ness said he saw him near complainant’s 
honse about the time the offence was com- 
mitted, and because his co-accused stated 
that he was the culprit, and that he, the co- 
accused, had been given the stolen property 
by the applicant. 

The Sessions Judge, on appeal, found that 
it had been conclusively proved that part 
of the stolen property was found in appel- 
lant’s house, and he was implicated by the 
confession of his co-accused. The solitary 
remark, “I can see no reason to suspect 
the evidence as regards the finding of the 
property", does nob in the circamstances 
appear to be a sufficient compliance with the 
provisions of the Codeof Criminal Procedure 
as to what a judgment should contain. 
Section 424, read with section 367, Code of 
Criminal Procedure, requires the judgment 
iu appeal to state the points fur determina. 
tiou, the decision thereon and the reasons 
for the decision. The trying Magistrate 
wenb very carefully into the circumstances 
attending the search and the finding of the 
property, and recorded a definite decision 


367, 
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In re MEDAPATI AMMIREDDI, 


that the applicant oould not be held res- 
pousible for the property found. Itis clear 
that, ifthe view taken by the Magistrate 
was correct, the conviction was extremely 
doubtful and the judgment of the Appellate 
Court should have shown some appreciation 
of this fact, and some reasons for coming 
to a different decision, The Magistrate 
believed that one Maung Se, to whom some 
of the stolen property belonged, wko was 
related to the complainant, and more dis- 
tantly to the Ist accused, had been to the 
applicant's house stiortly before the search 
and while the applicant was in Police 
custody, and it is clear that his doing so 
was not satisfactorily accounted for and 
was, in the circumstances, extremely sus- 
picious. The stolen property, moreover, was 
found not by any of the searching party in 
the first instance. While the searchers 
were inside the house, the complainant, 
who was outside, called out that &' bundle 
had fallen down, and on goingto the spot 
& bundle containing the stolen property was 
found. It was said to have fallen from a 
rickety and dilapidated Kela, or swinging 
door, an unlikely place, as the Magistrate 
pointed out, on which to keep" small articles 
of jewellery. Ilagree with the Magistrate 
that there was good reason for supposing 
that these articles were planted. 

Apart from the finding of these articles, 
the conviction caunot be sustained on the 
other evidence. The conviction and sentence 
are set aside and the applicant is acquitted. 


Conviction set aside. 


MADRAS HIGH COURT. 
CrminaL Revision Case No. 415 or 1913. 
CBrMINAL Revision Petition No. 333 or 
1913. 

August 8, 1913. 

Present: —Mr. Justice Ayling, 

In ve MEDAPATI AMMIREDDI 


AND OTHEHS—P ETITIONERS. 

Criminal Procedure Code (Act V of 1898), s. 145— 
Costs — Original order directing payment of costs without 
fizing amount assessed in separate order-—Legality. 

Where a Magistrate in his order under section 145, 
Criminal Procedure Code, directed the petitioners 
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o bear the costs of the other side but did not 
specify the amount: 

Held, that ib was not illegal for him to assess the 
amount in a separate order passed subsequently 
after hearing both sides. 

Queen-Empress (w. Tomijuddi, 24 O. 757, dis- 
tinguished. í 

Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
order of the Head-Quarters Deputy. Mazis- 
trate of Cocanada in Oriminal Miscellaneous 
Patition No. 2 of 1912 dated 16th May 
1913. 

Mr. B. Somayya, for Mr. P, Narayanamurthi, 
for the Petitioners. 

ORDER.—In this case, the Magistrate in 
his order, under section 145, Criminal 
Procedure Code, dated the 3lst March 
1913, directed that the present petitioners 
should bear the costs of the other side 
but he did not specify the amount and 
his supplementary order fixing Rs. 875 as 
the amount was passed on the 16th May 
1913 after a memorandum of costs had beenfiled, 
and both parties had been heard on the 
matter, 

The petitioner’s Vakil urges that this 
procedure is illegal as infringing the pro- 
visions of section 148, Criminal Procedure 
Code; he relies on Queen-Hmpress v. Tomij- 
uddi (1). That case is easily distinguish- 
able. No order for payment of costs was 
passed at the time of passing decision 
under section 145, Criminal Procedure Code, 
and the order for costs was passed eg 
parte more than three months afterwards. In 
the present case, the Magistrate’s order 
directing payment by petitioners of the 
other side's costa was a sufficient compliance 
with the requirements of the law. There 
is no reason why the actual amount should 
not be subsequently assessed, as 18 dons in 
civil cases. 

The petition is dismissed. 


Petition dismissed. 
(1) 24 0. 757, 
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CALCUTTA HIGH COURT. 
CURIHINAL Reyiston No, 252 or 1918. 
March 27, 1913. 
Present: — Justice Sir Richard Harington, 
Bart., and Mr. Justice Coxe, 

RAM CHARAN SAHA-—COMPLAINANT— 
PETITIONER 
versus 
HAJI MBAH HAJI ABNULLA— 


AOJUSED— OPPOSITE PARTY. 

Penal Code (Act XLV of 1860) s. 411—Stolen pro. 
perty—Currency-notes—Loss of currency-notes — Notes 
traced to accused, Shroff, seven months after loss— 
Recent possession of stolen property—Refusal by Ma- 
gistrate to issue process, whether right. 

The complainant lost some currency-notes. More 
than seven months after the loss, one of the notes 
was traced to the accused who carried on the busi- 
ness of a Shorff at Bombay. The explanation of 
the accused was that he received it from a 
Muhammadan whose name he did not know. The 
Magistrate refused to issue process against the ac. 
cused: 

Held, that it could not be said that the accused 
was found in recent possession of property shown to 
be stolen, and that the Magistrate was rightin not 
issuing process against him. 

Babus Monmatha Nath Mukherjee and Gopal 
Ohandra Das, for the Petitioner. 


JUDGMENT. 


HARINGTON, J.— We must discharge this 
Rule. l 

The Chief Presidency Magistrate refused 
to issue process and the facts which have 
been stated to us are that the petitioner lost 
some currency-notes of high value— Rs. 1,000 
each on the 13th March 191l— and on the 
26th October of the same year, that is to say, 
more than seven months after the loss, one 
of the notes was traced to a mau named Haji 
Meah Haji Abdulla who carries on business 
in Bombay. It is stated that he ia a Shroff 
and one would suppose that notes would find 
their way through the hand of persons who 
carry on business as he does. His explanation 
is that he received if from a Muhammadan 
whose name he does not know. A statement 
of these facts is sufficient to show that the 
Magistrate was perfectly right in refusing to 
issue process. 


It cannot be said that this Haji Meah Haji 
Abdullah was fonnd in recent possession of 
property shown to be stolen because it was 
more than seven months after the loss that the 
note was traced to him and being a currency- 
note it was that species of property which in 
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the ordinary course passes between people 
who carry on business. 

I think the Magistrate was quite right and 
the Rule must be discharged. 

Coxs, J.—I agree. 
` Rule discharged. 


MADRAS HIGH COURT. 
CrmmINaL Revision Case No. 174 or 1913. 
ORIMINATL REVISION PETITION No. 146 
or 1913. 

July 18, 1913. 

Present; —Mr. Justice Ayling. 
THIRUKONAM KUPPACHARI— 
PETITIONER— Accused 
versus 


EMPEROR—Opposits Party. 

Oriminal Procedure Code (Act V of 1808), s. 437— 
Discharge—Order not to be set aside, without sufficient 
reasons — Further inquiry. 

No Court can properly set aside an order of dis- 
charge without having and assigning solid and 
sufficient reasons for doing so. 

An order for further inquiry, under section 437, 
Criminal Procedure Code, without setting out grounds 
therefor, is bad and must be set aside. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, praying 
the High Court to revise the order of the 
District Magistrate of Nellore, in Revision 
Petition No. 2 of 1918, directing further in- 
quiry in C.C. No. 47 of 1912 on the file of 
the Deputy Magistrate of Kavali. 

Mr. S, Swaminadhan, for the Petitioner. 


Mr. O. F, Napier, Contra. 


ORDER. —1n this case, the Deputy Magis- 
trate, after considering the prosecution evi- 
dence adduced against the petitioner ina 
long and careful judgment, has come to the 
conclusion that it does not establish the 
offence, and has accordingly discharged the 
accused. The District Magistrate has, ander 
section 437, Criminal Procedure Code, order- 
ed further inquiry by another Magistrate; 
but, for some reason, not apparent, has deli- 
berately refrained from setting out any 
. grounds for his order. This order is open to 
review by this Court; and it is essential that 
the Magistrate’s reasons should be explained 
The discretion conferred upon the District 


Magistrate is a judicial discretion and, as ob- . 


served by four learned Judges of the Calcutta 
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High Courtin Hart Dass Sanyal v. Sarztulla 
(1), “No Court can properly set aside an 
order of discharge without having and as. , 
signing solid and sufficient reasons for do-. 
ing so,” 

I set aside the order of the District Magis- 
trate, and direct that,if, on consideration, he 
deems it necessary to order further inquiry, 
he should pass a fresh order setting forth the 
reasons for the same. 


+ 


Order set aside. 
(1) 15 C. 608 (F. B.). 


CALCUTTA HIGH COURT. 
APPLICATION FOR REVOOATION OF SANCTION IN 
ORIGINAL Surr No. 460 or 1911. 
December 2, 1912. 
Present:—Mr. Justice Fletcher. 
THADDEUS-— PLAINTIFF 
VETSUS 
JANAKI NATH SAHA AND OTHERS— 


DEFENDANTS. 

Oriminal Procedure Code (Act V of 1898), s. 195--- 
Sanction to prosecute —Original Side of High Court-— 
At conclusion of suit verbal application by plaintiffs 
Counsel to prosecute defendant granted—Objection by 
office to draw up order in absence of petstion-—Petition 
subsequently put vn before another Judge—Order for 
sanction made—Application to revoke sanction, 
be made before Appellate Bench—Court giving sanction, 
whether has power to revoke same-—-Second Judge, if 
had jurisdiction to make order which was made by 
first Judge upon verbal application of Counsel. 

A plaintiff obtained a decree in the original side 
of the High Court. His Counsel orally applied to 
the Court for sanction to prosecute one of the defend- 
ants under sections 193,199 and 200 of the Indian 
‘Penal Code for having made a false affidavit, and 
the Court said “very well.” The office refused to 
draw up the order without formal papers being 
putin. Therefore, subsequently a petition was, pre- 
sented to the Court (not the same learned Judge 
who had made the first order) and the Court said 
“very well”, and the order was drawn up. The 
defendant obtained this Rule upon the plaintiff 
to show cause why the sanction should not be 
revoked: 

Held thatthe established practice of the Court 
was to grant a sanction under section 195 of the ` 
Criminal Procedure Code only ona formal petition 
being put in upon which an order could be passed, 
and that, therefore, the second learned Judge had 
jurisdiction to pass the order made by him on the 
second occasion when a formal petition was put in. 

Au application to revoke a sanction ought to be 
made to the Appellate Bench as the Oourt which 
gives the sanction has no power to revoke it, 


- 
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Kali Kinkar Seit v. Dinobandhu Nandy, 32 0. 379; 
9 C. W. N. 321; 2 Cr. L. J. 106, followed. 


. mule obtained by a defendant upon the 

plaintiff to show cause why an order granting 
sanction, under section 195 of the Criminal 
Procedure Code, to prosecute the petitionar, 
should not be set aside. 


Messrs. Norton, 
Sen, in support of the Rule. 

Mr. K. N. Ohaudhri and Mr. 
Surita, showed cause. 


JUDGMENT.—This is an T to 
revoke a sanction that has been granted 
under section 195 of the Code of Criminal 
Procedure. The facts appear to be as 
follows:—On September Ist, 1911, 
brought by Mr. Thaddeus against the appli- 
eant was heard before Harington, J., who 
decreed the suit ex parte. At the conclusion, 
Mr. Buckland, who appeared for Mr. 
Thaddeus, according to the Court minute, 
asked for sanction to prosecute Brojendra 
Nath Saha, under sections 193, 199 and 200 
of the Indian Penal Code, for having made 
a false affidavit. The Court according to 
the minute said: “Very well.” That suit, 
- as I have already said, was heard on Septem- 
ber Ist, 1911; that was on the eve of the 
long vacation, and the decree was not drawn 
up till January 6th,1912. Apparently last 
year the Court sat for a very few days, 
owing to the visit of His Majesty the King- 
Emperor, between the long vacation and the 
New Year, and the visit of the  King- 
Emperor running into the New Year, accord- 
ing to my recollection, wedid not resume 
work on January 2ud, as we generally do. 
The decree was filed on January 6th, and 
an offiee copy was obtained on January 
16th. According to the practice of the 
Court, sanctions ure not embodied in the 
decree. The office raise difficulties about 
that, and they refuse to put these other 
matters into the decree. There having been 
apparently no formal application before Mr. 
Justice Harington in the matter, the office 
refused to draw up the order without formal 
papers being puó in. So,on the 27th May 
1919, a petition was presented: to myself, I 
being then the senior Judge sitting on the 
. Original Side, Harington, J. being absent 
on furlough, asking for the sanction, as to 
which Hariugion, J., had said, "Very well", 
on September Ist, 1911. Acoording to the 
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minutes, I also said, “Very well”, and the 
order was drawn up, and that is how the 
matter stands at present. The first question 
that has been raised is as to whether I had 
jurisdiction to grant the second sanction, It 
has been stated, on the authority of the 
Queen-Hmpress v. Krisina Rau (1), that a 
verbal sanction was enough, and, therefore, 
Mr. Justice Harington’s sanction having been 
granted verbally, [ had no jurisdiction to 
grant the sanction on May 27th, 1912. I 
cannot depart from what I know is the 
established practice of the Court, that is, 
to grant these sanctions only on the formal 
petition being patin, upon which an order 
can be passed. "That I know is the practice 
in this Court, and the office raise difficulties 
in drawing up orders where no formal appli- 
cation is made to the Court. It seems, there- 
fore, I must follow what I know is the 
established practice of this Court, and hold 
that I had jurisdiction to pass the order of 
May 27th,.1912, when the petition had been 
placed before the Court, Then it is said 
that I ought not to have granted sanction 
because it wasso long after September Ist, 
1911, Whether, if that point had been 
called to my attention, that Mr. Thaddeus 
bad been staying his hand between 
September Ist, 1911, and May 27th, 1912, 
to apvly for his formal order for sanction, 
I should have given it, I am not now ina 
position to say. But certainly it does appear 
to me that is a matter in whichthe delay 
should have been explained. However, I 
made the order, and the order is there, 
unless 1 have power aud see good grounds 
for cancelling the same. The first point 


‘that has been raised by Mr. Chaudhuri is 


that I have no power to cancel this order at 
all, because any application to revoke the 
sanction ought to be made to the Appellate 
Bench, and on that point it appears to me 
that he is supported by the decision of Kalz 
Kinkar Sett v. Dinobandhu Nandy (2), 
which Mr. Norton also relies on, that this 
Court is not the proper Court to extend 
time. If I have got no power to extend time, 
under sub-section (6) of section 195 of the 
Code of Criminal Procedure, I have no 
power to revoke sanction which has been 


(1) 7 M. H.O. R, 58. 
(2) 32 C. 379; 9 C. W. N. 321 (F. B.); 2 


Or L J, 
106. 


* 
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granted. I think that the two cases stand 
on exactly the same footing, and the case 
cited by Mr. Norton, being the decision of 
Sir Francis Maclean, C. J., and Sale and 
Harington, JJ., shows that any application 
to revoke the sanction, if properly granted, 
ought to be made to an Appellate Beach. 
The sanction having been properly granted, 
I have no jurisdiction torevoke it. Whether 
some other Court may think that this 
sanction ought to be revoked, owing to the 
delay made by Mr. Thaddeus, or for some 
other reason, it is not forme to say. All 
that I have to say is that, having properly 
granted the sanction, L have no power, on 
the authority of Kali Kinkar Seit v. Dino- 
bandhu Nandy (2), to revoke the sanction 
or to extend the time. That being my 
opinion, the present Rule must fail and 
must be discharged with costs. 
Rule discharged. 

Attorneys for the Plaintiffs: Messrs. Leslie 
and Hinds. 

Attorneys for the Defendant: 
Brojendranath Saha and P. N. Sen, 


Messrs. 


MADRAS HIGH COURT. 
FULL BENCH. 


URIMINAL Revision Oase No. 637 or 1912. 
“CrimMINAL Revision Petition No, 524 
or 1912. 

March 18, 1913. 
Present:—Sir Arnold White, Kt., Chief 
Justice, Mr. Justice Sankaran Nair and 
Mr. Justice Tyabji. 

In re SOLAI GOUNDEN AND OTHERS 


— ACCUSED— PETITIONERS. 

Criminal Procedure Code (Act V of 1898) s. 106 
(1) (8) —Conviction by second or third class Magis. 
trate—Power of Appellate Oourt to order accused to 
ewecute bond to keep peace. 

An Appellate Court has jurisdiction, under section 
106, sub-section (3), Criminal Procedure Code, to 
order a person to execute a bond to keep the peace 
when he has been convicted of one of the offences 
specified in sub-section (1) of the section, not by 
one of the Courts specified in that sub-section, but 
by & 2nd or 8rd class Magistrate. 

The words “under this section” in sub-section 
(3) of section 106 of the Criminal Procedure Code 
have reference to the powers given by the section 
and not to the Courts by which these powers are 
in tho first instance exerciseable. 
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Mahmnudi Sheikh v. Aji Sheikh, 21 ©. 622, and 
Emperor v. Momin Malita, 35 O. 434; 12 O. W. N. 752; 
7 ©. L, J. 602; 8 Or. L. J. 9; 4 M. L. T. 340, dissented 
from. 

Muthia Chetty v. Emperor, 29 M. 190; 3 Cr. L. J. 
461; Paramasiva Pillay v. Emperor, 30 M, 48; 1 M. L. 
T. 403; 5 Cr. L. J. 88, overruled, 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, pray- 
ing the High Court to revise the judgment 
of the Sub.Divisional Magistrate ot Salem, 
in Criminal Appeal No. 118 of 1912, pre- 
sented against the conviction and sentence 
of the Stationary 2nd Class Magistrate of 
Salem, in C. C. No, 261 of 1912. 

Mr. 0. S. Venkaiachariar, for the Peti- 
tioners. 

The Publzc Prosecutor, for the Government. 

This ease coming on for hearing, the 
Court (Benson and Sundara Aiyar, JJ.) 
made on 12th February 1913 the following 


ORDER OF REFERENOE TO A 
FULL BENCH. 


The chief question argued in this petition 
is whether an Appellate Court has jurisdic- 
tion, under section 106 sub-section (3), 
Oriminal Procedure Code, to order the appel- 
lant to execute a bond to keep the peace 
when the appellant has been convicted of 
one of the offences specified in sub-section 
(1) of the section, not by one of the Courts 
specified in that sub-section, but by a 2nd 
or 3rd class Magistrate. 

The Pieader for the petitioner relies on 
the cases reported as Mahmudi Nherkh v. 
Aji Sheikh (1), Muthiah Ohetty v. Emperor 
(2); Paramasiva Pillay v. Emperor (8) and 
Emperor v. Momin Multta (4). The three 
latter cases are direct authorities in support 
of the contention that the Appellate Court 
has no jurisdiction where the original con- 
viction was by a 2nd or 8rd class Magistrate. 

Bat (as was pointed out by Benson, J., 
in Criminal Revision Case No. 37 of 1904 
unreported), the decision in Mahmud? Sheikh 
v. Aji Sheckh (1) was under the Criminal 
Procedure Code of 1872 in which there 
was no provision corresponding to the present 
sub-section (3), and was, therefore, in- 


(1) 21 0. 622. : 

(2) 29 M. 190; 8 Or. L. J. 461. 

(3) 30 M. 48; 1 M. L. T. 403; 5 Or. L. J. 88. 

(4) 35 0.434; 12 C. W. N. 752; 7 C. L. J. 602; 8 - 
Or, L. J. 9; 4 M, L, T, 340. 
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applicable to the present Code. In that 
case, Benson, J., held that the Appellate 
Court bad jurisdiction where the original 
conviction was by a 2nd or 3rd_ class 
Magistrate. It does not appear that this 
decision was brought to the notice of the 
Bench which decided the case of Muthiah 
Ohetty v. Emperor (2). This latter case 
was followed without discussion in the casa 
reported as Puramasiva Pillay v. Hmperur 
(8), and in several other unreported cases 
in this Court, and it was also followed 
in the case reported as Emperor v. Momin 
Malita (4). 

The correctness of the two Madras deci- 
sions was, however, doubted in the case 
reported as Dorasamt Naidu vw. Emperor 
(5), and was dissented from in the cases 
reported as Emperor v. Bhausing (6) and 
Emperor v. Dharam Das (7), where it was 
held that the Appellate Court had jurisdic- 
tion even when the original Court was 
a 2nd or 3rd class Magistrate. 

In this state of the authorities, we think 
it desirable to refer the question, as stated 
at the beginning of this order, for the 
decision of the Full Bench, as we are 
‘inclined to doubt the correctness of the 
decision in Muthiah Ohetty v. Emperor (2), 
and the cases which followed it having 
regard to the reasons stated in Dorasamz 
Natdu v. Emperor (5). 


This case coming ou for hearing, upon 
perusing the Order of Reference and upon 
hearing the arguments of Mr. 0. S. Venkata- 
charter, Vakil for the petitioners and of 
the Public Prosecutor on behalf of the Govern- 
ment, the Court expressed the following 

OPINION.—We are of opinion that the 
jurisdiction of an Appellate Court to order 
& person who has been convicted of one 
of the offences mentioned in sub-section (1) 
of section 106 of the Code of Criminal 
Procedure is not restricted to cases where 
the conviction was by one of the Oourts 
specified in the sub-section. The words 

an Appellate Court” are quite general 
and the ward “also” indicates that the 
powers given by the section may be exercised 


(6) 30 M, 182; 1 M. L, T, 343; 4 Cr. L. J. 498. 

(8) 1 Ind. Cas. 454; 88 B. 83; 10 Bom. L. R. 759; 
8 Cr. L. J. 267. 

(7) 7 Ind. Cas, 412; 33 A, 48; 7 A. L, J. 910; 11 Or. 
L. J, 480. 
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by the Courts mentioned in sub-section (1) 
and by any Appellate Court. 

We think the words '" under this section " 
in sub-section (3) have reference to the 
powers given by the section and not to 
the Courts by which these powers are, 
in the first instance, exerciseable. We are 
unable to agree with the decision of Muthiah 
Ohetty v. Emperor (2) and in the other 
cages referred to in the order of reference 
in which. that decision was followed. We 
would answer the question which has been 
referred to us in the affirmative, 


PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No. 1717 or 1912. 
February 24, 1918. 
Present:—Mr. Justice Kensington. 
UDHAM SINGH-—PeriTIONER 


VETSUSB 


x BEMPEROR—RE5PONDENT. 

Criminal Procedure Code (Act V of 1898), ss, 110, 
514 — Forfeiture of security—Security for theft and re- 
ceiving stolen property—Subsequent conviction for 
serious violence— Liability of surety. 

Persons, who stand surety in respect of section|110, 
Criminal Procedure Oode, undertake liability for 
such good conduct only onthe part of the person 
for whom they stand surety as is indicated by the 
circumstances under which tho security was de. 
manded, 

A, was required to give security for being suspected 
as a thief and notorious receiver of stolen property. 
B., a resident of another village, was accepted as A.'s 
surety. 

A, was subsequently convicted on a serious charge 
of violence under section 326, Penal Code: 

Held, that B. should not be held liable for A.’s 
sudden act of violence and no part of B.'s security 
should be confiscated. 


Petitiou for revision of the order of the 


 Distriot Magistrate, Jullundur, dated the 24th 


May 1912. 

JUOGMENT—In this case, one Indar 
Singh, aged 45, was, on the 17th December 
1910, required to give security of Rs. 1,000 
for one year as being suspected asa thief 
and notorious receiver of stolen property. The 
petitioner, Udham Singh, aged 30, who 
belongs to another village, was accepted as 
Indar Singh’s sarety. 


On the 13th October 1911, Indar Singh 
was sentenced to two years’ imprisonment, 
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on a serious charge of violence under 
section 326, Indian Penal Code. There is 
nothing on record toshow whether any action 
has been taken against Indar Singh to 
confiscate the whole or any part of the 
security given by him, but proceedings have 
been taken against Udham Singh and he has 
been directed to pay Hs. 500. 

It does not appear tome that even the 
reduced payment of Rs, 500 ordered by the 
District Magistrate can be fairly demanded 
from the petitioner. Itis well understood 
that when men stand surety in respect of 
section 110, they undertake liability for such 
good conduct only on the part of the person 
for whom they stand surety asis indicated 
by the circumstances under which the 
security was demanded. It  wonld be 
impossible to work the security system in 
any other way. No man would ever undertake 
to bea surety if he was thereby compelled 
to undergo liability for any sonceivable form 
of offence committed by the person for whom 
he stood surety. In the persent case, Indar 
Singh’s misconduct consisted of an act of 
violence which, however inexcusable so far as 
he is concerned, had nothing to do with his 
character as a thief or dishonest receiver in 


respect of which Udham Singh was induced 


to come tohis assistance. The man who 
stands surety for another should always be 
treated ina considerate manner and it is 
contrary to all principles of: justice that he 
should be held liable fora sudden act of 
violence, especially when he himself belongs 
to another village and has no possible 
opportunity of controlling the everyday life 
of the offender. I have considered the ques- 
tion whether some diminution of the amount 
which the petitioner is ordered to pay would 
meet the necessities of the case, but, on the 
whole, it appears to me clear that this is not 


a case in which there should be any order of 


confiscation at all as against the surety. The 
revision is, accordingly, allowed and the 
petitioner is released from liability to pay the 
sum of Rs. 500, directed by the District 
Magistrate. If the whole or any part of 
this sum should have' been already paid, it 
will be now refunded to the petitioner. 


' Petition allowed, 
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ALLAHABAD HIGH. COURT, 
CnaiMINAL Revision Permios No. 401 or 1918. 
July 18, 1913. 

Preseni:—Mr. Justice Ryves. 

HAR SARAN DAS—PEtTIT1I0NER 


VErEUs 


HMPEROR—Opposire PARTY. 

U.P. Municipalities Act (Iof 1900), ss. 133, 168—Reso- 
lution of Municipality neither published nor sanctioned 
as required by s, 183—Breach of such resolution, whether 
punishable. 

The accused dug a certain grain pit on his own 
land in contravention of a resolution passed by the 
Municipal Board of Ghaziabad. The resolution had 
neither been published nor sanctioned as required by 
section 133 of the Act: 

Held, that the accused could not be convicted for 
the breach of such a resolution. 


Criminal petition for revision against an 
order of the Magistrate of Meerut. 

Mr, Sital Prasad Ghose, for the Petitioner. 

The Asststant Government Advocate, for the 
Crown, 

JUDGMENT.—Har Saran Das was con- 
victed under section 168 of the Municipalities 
Act (1 of 1900) and sentenced to pay a fine 
of Rs. 10. On appeal, the conviction and 
sentence were maintained. Har Saran 
Das's offence is said to be the fact that he 
dug certain grain pits on his own land in 
contravention of a resolution passed by the 
Municipal Board of Ghaziabad to the effect 
that permission to build grain pits be grant- . 
ed to applicants on the condition that the 
inner cavity of the grain pits shall be clear 
of the Municipal property by two feet. It 
has not been shown to me that this resolution 
has been published or sanctioned as required 
by section 133 of the Act. I set aside the 
conviction and sentence and direct that the 
fine, if paid, be refunded. 

Oonvictton set aside, 
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KRISTNA HANDE t$. PADMANABHA HANDE, 


MADRAS HIGH COURT. 
Crvit MISOELLANHOUS SECOND APPEALS 
Nos. 29 awp 20 or 1912. 

April 4, 1913. 

Present: —Justice Sir Ralph Benson, Kt., and 
Mr. Justiee Sundara Aiyar. 
KRISTNA HANDH —A»PELLANT 
versus 
PADMANABHA HANDE AND OTEERS— 
Responpents IN No. 29 op 1912. 
SUBBANA HANDE AND ANOTHER— 


Responpents IN No, 80 or 1912. 

Partition—Decree obtained by —jather in joint 
jamily—Death of father— Eldest son as managing mem- 
ber proper person to ewecute-—-Security for payment 
—-Payment to junior members, mot valid—Civil 
Procedure Code (Act V of 1908),0. XXI, r. 2, applicable 
to money decrees only and not to decrees directing pay- 
"nent in kind. : 

Where a plaintiff, who obtained a partition decree, 
died leaving five sons of whom 4. was the eldest and 
B., C., D. and E. were junior members : 

Held, that A., as manager of the decree-holder’s 
branch of the family, was, prima facie, the proper 
person entitled to take out execution, and not the 
junior members. , 

If the managing member is in collusion with the 
judgment-debtor, proper security may be taken to 
guard the interests of the junior members, although 
ordinarily no security need be taken where the 
execution is allowed in favour of the managing 
member of a family on behalf of himself and the 
other members. 

Payment to junior members of the joint family 
is not valid but a payment to the managing member 
is valid. 

Duraisami Sastrial v, Venkatarama Iyer; 12 Ind. 
Cas. 603; 10 M. L. T. 370; (1911)2 M. W. N. 420; 21 M, 
L, J. 1088, followed. 


Where a decree directs payments of certain paddy’ 


such payments, when made, need not be certified 
by Court under Order XXI rule 2, which refers 
only io payments of mony. Order XXI, rule 2, 
should be construed strictly. 


Appeal against the orders of the 
Court of South Canara, in Appeal Suit Nos. 
418 and 487 of 1909, respectively preferred 
against that of the Temporary Subordinate 
Judge of South Canara, in E. P. Nos. 11 and 
32 of 1909, respectively. 

Messrs. O. V. Anantakrisina Iyer and K, 
Yegnunarayana Adiga, for the Appellant. 

Messrs. K. Ramanath Shena? and B. Sita- 
rama Row, for the Respondents, 


JUDGMENT.—These appeals are against 
orders passed on applications made to execute 
a, decree for partition. 

The plaintiff who obtained the decree died 
after it was passed. Ho left five sons. The 
eldest of them was the 27th defendant in the 
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suit. His minor brother was the  d2nd 
defendant. The other sons were the defend- 
ants Nos. 28 to 31. Two applications were 
putin for execution owing to dissensions 
between the sons—one by the 27th defend- 
ant on behalf of himself and his brother, and 
the other by defendants Nos. 28 to 31. The 
Subordinate Judge allowed execution to issue 
in favour of the defendants Nos. 28 to 31 on 
behalf of themselves and the defendants Nos. 
27 and 32, whose application was rejected, 
but directed that the money realized in exe- 
cution should be paid to all the sons of the 
plaintiff in shares if they could nob agree to 
act together. The lst defendant, who was 
directed by the decree to pay, until partition 


_and delivery of possession, a certain quantity 
_of paddy every year on accounts of the pro- 


portionate share of the income due to the 
plaintiff on the family lands, set up that 
he had made certain payments to the 27th 
defendant. The defendants Nos. 28 to 31, in 
their application for execution, admitted 
some of these payments as having been made 
to them, but denied the other payments 
pleaded by the lst defendaut. The 27th 
defendant denied any payment to himself and 
contended that payments made to the defend- 
ants Nos 28 to 31, even if trae, were not 
valid as against him and that he was entitled 
to execute the whole decree. The Subordi- 
nate Judge did not record evidence with res- 
pect to the payments pleaded. On appeal, 
the Subordinate Judge’s order was, in the 
main, upheld by the District Court, but it 
was of opinion that the payments, even if true, 
were invalid. There was also a question 
raised as to the proper price of the rico which 
the lst defendant was bound to deliver. No 
evidence was taken on the point, bat the 
prices notified in the Government Gazette 
were awarded by the lower Courts. 


The first question argued is whether the 
lower Courts were right in granting oexecu- 
tion to the defendants Nos. 28 to 31 instead 
of to the 27th defendant. We are of opinion 
that the 27th defendant, &s the manager of 
decree-holder's branch of the family, is, 
prima facte, the proper person entitled to take 
out execution. The reason given for pre- 
ferring the defendants Nos. 28 to 3l, viza 
that they formed the majority of the sons of 
the deceased plaintiff, cannot be accepted as 
valid. We shall, therefore, direct that exe- 
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cution should issue in pursuance of the 27th 
defendant’s petition on behalf of himself and 
the other members of the family, viz., the 
defendants Nos. 28 to 32. 

It was contended in the lower Court by 
the defendants Nos. 28 to 81 that the 27th 
defendant was in collurion with the Ist 
defendant. No inquiry was made about this 
plea. If there are reasonable grounds to 
support it, it would be proper to take secu- 
rity from the 27th defendant for the protec- 
tion of the interests of the defendants Nos. 28 
to 31 although, ordinarily, no security need be 
taken where the execution is allowed in 
favour of the managing member of a family 
on behalf of himself and the other members 
thereof. 

The next question relates to the payment 
pleaded by the lst defendant. It is clear 


that the Ist defendant had no right to ` 


make any payment to the defendants Nos. 
28 to 31, who are junior members of the 
family. A payment to the 27th defendant 
out of Court would be valid according to the 
decision of this Court in Duratswami Nastri- 
al v. Venkatarana Iyer (1). We see no 
reason for departing from the view taken in 
that case. Mr. Ananthakristna Iyer states 
that one of the cases relied on, viz., Ganesha 
Rao v. Tuljaram Row (2), has been subse- 
quently reversed by the Privy Council. Bat 
the question in that case was whether the 
managing member ofa family can compro- 
mise a suit on behalf of himself and the other 
members—parties to the suit—who are minor 
without the consent of the Court^ 


There is clearly a distinction | 3tween such 
a case and the present one. The conduct of 


every guardian ad litem of a minor litigant ` 


is subject to the control of the Court, and 
there is good reason for holding that he is 
not entitled to enter into a compromise so as 
to affect any minor party without the sano- 
tion of the Court. We do not think that the 
reversal of that decision by the Privy 
Council would affect the correctness of the 
judgment in Duratswami Sastrial v. Venkata- 
rama Iyer (1). We are of opinion that any 
payment made by the lst defendant towards 
the amount due under the decree must 
be taken to be valid. But it is contended 
that as the payments were not certified 


(1) 12 Ind. Cas. 503; 21 M, L. J: 1088; 10 M. L. T. 
370; (1911)2 M. W. N. 420. 
(2) 1 Ind, Cas. 880; 19 M, L, J, 4; 4 M, L, T, 288, 


+ 


INDIAN CASES. 


[1913 


to the Court, they cannot be recognised 
in execution proceedings. Mr. Anantha 
kristna Iyer urges, in &uswer to this argu- 
ment, that Order XXI, rule 2, requiring 
the certifying of payments applies only to . 
monies payable under a decree and is not 
applicable where the decree is for the 
delivery of rice and rice is delivered accord- 
ingly. We must accept this contention. 
Order XXI, rule 2, restricts the rights 
of a person obeying a decree to prove his 
performance of the directions contained 
therein. There is no reason for not con- 
struing the words of the rule strictly. No 
authority justifying a broad construction 
has been cited. There must be an inquiry 
into the question whether any payments 
were made to the 27th defendant. 

We must also uphold the Ist defendant's 
contention that he was entitled to adduce 
evidence regarding price of rice. The Sub- 
ordinate Judge was not right in accepting 
the rates mentioned in the Government 
Gazette as correct, without giving an oppor- 
tunity to the lst defendant to give evidence 
on the point. 

The lst defendant also contends that, 
after the decree was passed, the assessment 
payable on the plaintiff's share of the lands 
which had been fixed at Rs. 200 in the 
decree was enhanced, and that he is entitled 
to a deduction of the additional amount 
paid by him. But according to the terms 
of the decree, he cannot claim to deduct 
more than Rs. 200 on account of the pay- 
ments made by him on behalf of the plaintiff 
and any further claim, which he may have, 
must be enforced by a fresh suit. 

In the result, the 28th to 3lst defendants’ 
application for execution must be dismissed, 
and the 27th and 32nd defendants’ appli- 
cation must be remanded for fresh disposal 
according to law with reference to the 
observations made above. The defendants 
Nos, 28 to 81 must pay the costs of the 
27th and 32nd defendants in both the cases 
throughout. We make ro order about costs 
as between the lst defendant and the 27th 
and 32nd defendants in this Court. 

Case remanded. 
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MULRAJ v. COLLECTOR OF POONA, 


BOMBAY HIGH COURT.’ 
Fregest Crvi;, Arrear No. 192 or 1912. 
July 25, 1913. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah. 
MULRAJ KHATAV —APPELLANT 
f VETSUS 
Tae COLLECTOR or POONA—RzsPONDENT. 
Land Acquisition Act (I of 1894), ss. 54, 26, 49 (1), 


proviso 2—-Appeal—Decision that Government could 
take portion of lund — Award. 


No appeal lies against a decision of the District 
Judge, in a reference under the Land Acquisition Act, 
to the effect that the Government could take only 
that portion of the claimant’s land which they desired 
to take and could not be forced to take the entirety 
of his holding. 


Such an order isa mere preliminary decision, dec- 
reeing no compensation. 


First appeal from the decision of the 
District Judge of Poona, in Suit No. 7 of 
1912. 

Mr. Weldon, (with him Mr. 
kamkar), for the Appellant. 

Mr. S. S. Patkar, Government Pleader, and 
Messrsa. Little and Oo., for the Respondent. 

JUDGMENT.—This is an appeal under 
the Land Acquisition Act and the first ques- 
tiou which confronts the learned Counsel is 
whetber his appeal lies. It appears to us 
thai \does not lie. In the Court of the 
District Judge the contest was as to whether 
the Government should be allowed to take 
only that portion of the appellant’s land 
which they desired to take, or should be 
forced to take the entirety of his holding in 
accordance with his wishes. The learned 
Judge decided this point against the appel- 
lant. 
sought to be brought. 

Under section 54 of the Land Acquisition 
Act, the appeal admittedly is competent only if 
the decision of the District Judge amounts to 
an award. Having regard to section 26 and 
other cognate sections of the Act, we are 
satisfied that this, which is a mere prelimi- 
nary decision and decrees no compensation, 
cannot be regarded as an award. In our 
opinion, therefore, the appeal fails and is 
dismissed with costs. 


Y. Y. Bhad- 


Appeal dismissed. 
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From that decision this appeal is now 
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CALCUTTA HIGH COURT. 
Second Crvin ÁPPEaLS Nos. 598, 794 vo 796 
AND 914 or 1909. 

April 30, 1913. 

Present:—~ Justice Sir Ashutosh Mookerji, 
Krt., and Mr. Justice Beachcroft. 
HEM CHANDRA CHOWDHURY 
AND OTHERS—DEFENDANTS—~APPELLANTS 
veraus 
ATUL CHANDRA CHAKRAVARTI 
AND ANOTHER— PrAINTIFES — RESPONDENTS. 
Dusturab, suit to recover—Periodically recurring 


right—Interest in immoveable property —Limitation 
Act (IX of 1908), Sch. I, Art. 131. 

The proprietor of an estate transferred, towards 
the end of the eighteenth century, portions of his 
estate to different persons on condition that the 
latter and their representatives-in-interest would 
in perpetuity pay to the transferor and his repre- 
sentatives-in-interest certain sumsas dusturat. The 
representatives-in-interest of the proprietor sued 
to recover the dusturat, On many previous occasions, 
the predecessors of the plaintiffs had obtained decrees 
against the predecessors of the defendants either 
upon contest or ex parte, on the basis of the alleged 
right to recover the dusturat: 

Heid, that the legitimate inference was that the 
right alleged by the plaintiffs existed, that the 
suit was to establish a periodically recurring right 
in the nature of an interest in immoveable property, 
and as such was governed by Article 131 of the 
Limitation Act of 1908; that as the plaintiffs asserted 
that there had been no demand and refusal within 
twelve years of the commencement of the suit, the 
burden was on the defendants to establish that 
the plaintiff had made a demand and that the 
defendants had refused; and that as there was no 


evidence of this, the suit was not-barred by limita- 
tion, 


Appeal from the decree of the District 
Judge of Midnapore, dated December 19th, 
1908, affirming that of the Third Munsif of 
that place, dated September 28th, 1907. 

. Babus Dwarkanath Ohakravartt, Mohini 
Mohun Ohatterjee and Lolit Mohan Banerjee, 
for the Appellants. 

Babus Ripin Bihari Ghose (Junior) and 
Lolit Mohan Ghose, for the Respondents. 


JUDGMENT.—These are appeals by the 
defendants in suits commenced by the plaint- 
iffs-respondents for declaration of their 
right to recover certain sums of money as 
dusturat at specified annual rates and for 
recovery of the sums a8 a charge on properties 
in the possession of the defendants. The 
Courts below have decreed the suits. On 
the present appeal,two points have been 
taken, namely, firsí that the plaintiffs have no 
enforceable right to realise the sums olaimed 
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as dusturat from the defendants; and secondly, 
that the right,ifit ever existed, has been 
extinguished by operation of the statute of 
limitation. 


In so far as the first point is concerned, 
it is necessary to ascertain the exact 
nature of the right claimed by the plaintiffs, 
The Courts below have observed that the 
precise origin of the right cannot be traced; 
but it has been found thatthe right has a 
lawful origin, and the theory put forward 
in explanation of the origin of the right is 
plausible. It is stated that the predecessor-in- 
interest of Raja Brijanand, who was the pro- 
prietor of Estate Sabung transferred, towards 
the end of the eighteenth century, portions of 
hisestate to different persons on condition that 
the latter and their representatives-in-interest 
“would ini” perpetuity pay: to the transferor 
and his representatives-in-interest certain 
sums as dusturat. Why an agreement of this 
description was made may not be possible to 
ascertain at this distance of time; but if the 
proprietor treated himself as entitled to the 
profits of the estate, he might very well 
reserve to himself the right to receive a 
portion of these profits, although the estate 
` itself was transferred to other persons. In 
any event, in 1795 ‘when the right was 
asserted by the predecessor-in-interest of the 
present plaintiffs and the claim was denied 
by the predecessors-in-interest of the defend. 
ants, it was found that the then plaintiffs 
&ud their predecessors had been in enjoyment 
of the right from time immemorial, and it 
has been stated before us that at that time 
the period of enjoyment had extended over 
nearly two centuries. From these facts the 
Oourts below have properly drawn the in- 
ference that the right had a lawful origin. The 
right was asserted successfully in 1795. It 
was again in controversy in 1854, when the 
claim was resisted on the ground that the 
sum demanded constituted an abwab or 
illegal cess. This contention was overruled by 
the Sudder Court, Ram Mohun v. Ram Ohurn 
Beng (1), and the claim of the then plaintiffs 
was allowed. Later on, the sum was sought 
to be realised as rent, bat the claim was 
dismissed on the ground that the money 
could not be recovered as rentina Revenue 
Court. [Ham Ohurn Banerjee v. Torita Churn 


(1) S. D. (1854) 504. 


Paul (9)]. But itis worthy of note that the 
decision last mentioned did not negative the 
right itself, We have also the fact that on 
many occasions, the predecessors of the 
plaintiffs obtained decrees against the 
predecessors of the defendants, either upon 
contest or ex parte, on the basis of the alleged 
right, though, no doubt, in some instances, the 
decrees were made by Revenue Courts on the 
erroneous assumption that the sums claimed 
were recoverable as rent. Bat although these 
decrees were made without jurisdiction, the 
fact remains that the claim was asserted and 
allowed, sometimes in spite of opposition, on 
other occasions without opposition. From 
all these circumstances, the Courts below 
have drawn the inference that the right al- 
leged by the plaintiffs does exist. In our 
opinion, that inference is perfectly legiti- 
mate, and, consequently, the first. ground 
taken by the appellants must be overruled as 
entirely unsustainable. 


In so far as the second point is concerned, 
the question arises whether the right has 
been extinguished by limitation. Itis clear 
that Article 131 of the second Schedule to 
the Indian Limitation Act of 1908 is appli- 
cable to the case. That Article provides that 
a suit to establish a periodically recurring 
right must be commenced within twelve 
years from the date when the plaintiff is first 
refused enjoyment of the right. Now ' re- 
fusal" plainly implies & previous demand. 
[ Raoji v. Bala (8), Kamman v. Budh Singh 
(4), Durga v. Bhonatz (5) and Gahna v. 
Ikhlas Khan (6)]. Aa the plaintiffs assert that 
there has been no demand and refasal within 
twelve years of the commencement of the 
present suit, the burden is cast upon the de- 
fendants to establish that the plaintiffs did 
make a demand and that the defendants did 
refuse. Of this, there is no evidence. Con- 
sequently, the suit is, prima facie, not barred 
under Article 131. But it has been contended 
that as there was no provision in the 
Limitation Act of 1859, corresponding to 
Article 131 of the Limitation Act of 1877, the 
right now claimed might conceivably have 
been barred before the Limitation Act of 


» 


(2) 18 W. B. 343. 
(8) 15 B. 135. 

(4) 146 P. R. 1882, 
(6) 106 P. R, 1883. 
(6) 164 P. R. 1889. 


m 
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1871 came into force, and if the right was 
BO barred, subsequent statutes could not 
operate to revive a right already extinguished 
‘under the previous statute. It is, conse- 
quently, necessary to determine whether the 
right has been ex” hguished under the Limi- 
tation Act of 1859, For the decision of this 
question we must examine the precise nature 
of this right. In our opinion, the right 
claimed is clearly in the nature of an interest 
in immoveable property, as it is a right 
vested in the proprietors of a specified estate 
to receive certain sums of money periodi- 
cally from proprietors of other estates in their 
character as such. The right on the one 
hand and the obligation on the other are 
annexed to immoveable property. In fact, 
the right has been so recorded ever since 
1795 by the Revenue Authorities, and on the 
occasion of the sale of the estate claimed by 
the plaintiffs, it had been proclaimed that 
the purchaser was entitled to the right to 
receive this dusturat. Now, if the right is 
annexed to land, 16 is clearly an interest in 
immoveable property, for, as pointed out by 
Sir James Colvile in the case of Maharana 
Fatteh Sangji v. Dessai Kallianraiji (7), “a 
right of this description to receive au annual 
payment which has a legal foundation, and 
of which the enjoyment is hereditary; and the 
liability to make the payment whereof is not 
personal to the defendant, bub one which at- 
tachesto him into whose hands the village may 
pass, is an interest in land; it is money pay- 
able by the defendant virtute- tenuræ, the in- 
terest possesses thequalities both of immobility 
and of infinite duration in a degree which 
would entitle it to the character of a freehold 
interest in, or issuing out of, real property 
under the English Law (Cruise's Digest Vol. 
I, page 47, P1. 10.).” If then, the right in 
question ig an interest in immovable property, 
under the Limitation Actof 1859, a suit to 
recover such an interest would have to be 
brought within twelve years from the time 
when the cause of action arose; and the cause 
of action would obviously arise upon the 
denial or refusal of the right. 
ly, the question arises, whether there was a 
denial ofthe rightat any time when the 
Statute of 1859 was in force. in this connec. 
tion, it has been urged that in the litigations 


of 1861, the predecessors of the defendants 
(7) 1I. A. 84 at p. 58; 21 W. R. 178; 23 B.L.R. 254; 
10 Bom, H, C. R. 281. ; : 
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denied their liability to pay the sum claimed. 
The written statements, however, have not 
been produced; on the other hand, from the 
abstracts given in the decrees, it is clear that 
there was no denial of the right of the plain- 
tiff to receive dusturat. There was a denial 
of the liability of the defendants on special 
grounds, such aa the transfer ofthe astate into 
other hands. In one of the cases indeed, there 
is evidence to show that not only was there 
no denial, there was an admission of liability. 
One of-the predecessors of the defendanta 
required his subordinate tenure-holder to pay 
this dusturat to the predecessor of the plaint- 
iffs; this justifies the inference that at: that 
time the dusturat was still lawfully payable to 
the plaintiffs. Underthese circumstances, as it 
is not shown that there was any refusal while 
the Act of 1859 was in force; we must hold 
that the claim of the plaintiffs was not 
extinguished before 1873; and we have 
already held that since 1878 nothing has 
happened which could extinguish the right. 
The second ground, consequently, fails. 

The result is, that the decrees of the Courts 
below are affirmed and these appeals dismiss- 
ed with costs. 

Appeals dismissed. 





BOMBAY HIGH COURT, 
Second Orvin Aergarn, No, 181 or 1911. 
July 3, 1913. 
Present: —Sir Basil Seott, Kr., Chief 
.  dustice, and Mr. Justice Beaman. 
BHIKAJI HARI CHAUBAL—Darenpant 
——APPRLLANE 
versus 
RADHABAI SITARAM KOLKARNI~ 
PLAINTIFF — RESPONDENT. 

Oivil Procedure Code (Act V of 1908), s. 102 —Small 
Oause suit — Juit for recovery of share of profits of office 
—Plaintif admittedly sharer but quantam of share dis. 
puted. 

A. suit for a share of the profits of an office receiv- 
ed by the defendant, when plaintiff is admitted to bo 
a sharer and only the quantam of his share is disputed, 
is a suit for money had and received by the defend. 
anb to the use of the plaintiff. Such a suit isa S nall 
Oause Suit and no second appeal lies in respect 
thereof, if the claim is under Rs. 500, 

Secoud appsal from the decision of tha 
District Judge of Thana, in Appeal No. 220 
of 1910, modifying the decree passed by the 
Subordinate Judge at Alibag, in Oivil Suit 
No. 225 of 1909. 
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Mr. N. V. Gokhale, for the Appellant. 

Mr. P. D. Bhide, for the Respondent. 

JU DGMENT.—This is a suit by the plaint- 
if against the defendant alleging that they 
are both sharersin a Kulkarni Vatan and 
that the defendant has received the profits of 
the office, and has not paid to her her share 
for a certain number of years. The defend- 
ant admits that he has received the profits 
and admits that the plaintiff is a sharer, but 
only disputes the quantum of her share. 
The suit is, therefore, a suit for money had 
and received by the defendant for the use of 
the plaintiff: seo Harmukhgaurt v. Harisukh- 
prasad (1) and Damodar Gopal Dikshit v. 
Ohintaman Balkrishna Karve (2). The claim 
was, therefore, a claim which could have been 
tried in a Small Cause Court, assuming there 
was one having jurisdiction where the suit 
was instituted, andthe claim being under 
Rs. 500, it is a claim of a Small Cause Court 
nature in respect of which no second appeal 
lies. We have been asked by the appellant’s 
Pleader to treat it as an application. under 
section 115 of the Oivil Procedure Code, 1908. 
But if we were to accede to that request, it 
would not assist his client because Mr. 
Halbhavi, who first entertained the suit, had 
no Small Cause Court jurisdiction. There- 
fore, the first appeal was entertained hy the 
. Appellate Court with jurisdiction. We dis- 
miss the appeal with costs. 

Appeal dismissed, 


(1) 7 B. 191. 
(2) 17 B. 42. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. l 
Rent Appean No. 14 or 1913. 
July 25, 1913. 

Present: —Mr. Kanhaiya Lal, A. J. C. 
Pandtt KEDAR NATH AND ANOTHER—- 
PLAINTIFF8— APPELLANTS 
versus 
TULSHI AND ANOTHER —DEFENDANTS — 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. I, rr. 8 & 
9 — Pleadings —Plea of non-joinder of co-plaintif —Dis- 
missal of suit on plea not raised, 
Where the defendant in & case has raised no objec. 
tion as to the non-joinder of a co-plaintiff, the Court 
should not dismiss the plaintiff's claim on that ground 
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without framing an express issue and allowing the 
plaintiff to meet it. 


Appeal against an order of the District 
Judge, Hardoi, dated 12th December 1912, 
upholding that of the Assistant Collector, 
Hardoi, dated 10th August 1912. 

Mr. Mohammad Wasim, for the Appel- 
lanta. ' 

ORDER.—This was a suit for arrears of 
rent. The plaintiffs’ allegation was that they 
were the owners and possessors of plot No. 
326/31 khasra and that the defendants held 
the same as tenants on their behalf. The 
The Courts 
below recorded no finding on the question 
of payment, but dismissed the suit on the 
ground that Musammat Bilasa, the siater-in- 
law of the plaintiffs, whose name was also 
entered in the revenue papers, had not been 
joined as a co-plaintiff, 

It does not appear whether the name of 
Musammat Bilasa was entered merely for her 
consolation or whether she had a life-interest 
in the property leased. The defendants did 
not contest the plaintiffs’ right to sue and 
under Order I, rule 13, of the Code of Civil 
Procedure, it was requisite that all objections 
on the ground of non-joinder or mis-joinder of 
parties should bave been taken at the earliest 
possible opportunity and in all cases before 
the issues were settled. If not so taken, they 
ought to have been deemed to have been 
waived. Order I, rule 9, of the Code further 
provides that no suit shall be defeated by 
reason of the misjoinder or non-joinder of 
parties, and the-Court may in every suit 
deal with the matter in controversy so 
far as regards the rights and interests 
of the parties actually beforeit. The defend- 
ants raised no objection to the frame of the 
suit and the learned Assistant Collector should 
not have dismissed the plaintiffs’ claim on a 
plea not raised in pleadings without framing 
an express issue and allowing the plaintiffs to 
meet it. - 

The appeal is, therefore, allowed and the 
suit remanded to the Court of first instance 
with a direction to re-admit it under its origin- 
al number and to dispose of it in accordance 
with law. The costs will abide the event, 


Appeal allowed; Case remanded. 
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CALCUTTA HIGH COURT. 
ORIGINAL Sipe Civ Soc No. 172 or 1911. 
July 16, 1912. 

Present: —Mv. Justice Chaudhuri, 
ADMINISTRATOR GENERAL or 
BENGAL -—PrAINTIFE 
verstus 


HUGHES AND orggsS—DgrENDANTS 

Will —Oodicils —Qonstruction—Succession Act (X of 
1865), ss. 105, 159—-- Accumulation —Repairs of graves 
of testator and of his wife and child — Direction to pay 
in perpetwity--Whether perpetuity or charity —Gift 
over to charity, whether invalid —Gift of income, whe- 
ther gift of corpus, 

It is nob correct to say that a codicil always oper- 
ates as if the Will was made at the date of the codicil. 
The codicil, unless it expressly revokes an earlier 
Will or codicil, does not prevent its operation. 

Hopwood v. Hopwood, 7 E. L. C. 728 at 740; 29 L. J. 
Ch. 747; 6 Jur. (N. s.) 897; 11 Eng. Rep. 290, followed. 

A testator having a nephew made a Will dated 
April 14, 1884, and four codicils, the last two being 
dated December 15, 1908, and December 19, 1908, res- 
pectively. The first and second oodicils were do. 
posited according to the provisions of section 106, 
Succession Act. The third codicil was registered 
but was not deposited. The fourth condicil was 
neither registered nor deposited. The testator died 
on July 8, 1909, leaving as next-of-kin a nephew. 
The fourth codicil was expressly stated as intended 
to be auxiliary, explanatory and supplementary to 
the Will, and merely provided for the residence of 
certain persons therein named, increasing their allow- 
ance, after revoking certain legacies, with a direc- 
tion that the executor was to see that a proper monu. 
ment was erected for the graves of the testator and 
of his wife: 

Held, that the republication of a Will did not in 
all circumstances erase the old date, and did not do 
so in this case, and that the Will, as modified by the 
codicils, was operative. 

The first codicil directed that the Will was not to 
have any effect beyond the same being proved for at 
least two years from the arrival of the news of the 
testator’s death, save and exceptthe payment to his 
wife and the other persons therein named: 

Held, (1) that the words “that the Will shall not 
have any effect” meant that no payments were to be 
made except to the persons named in the olause for 
at least two years from the arrival of the news of the 
death of the testator, but did not prevent the acorual 
of the rights of the legatees and annuitants; 

(2) that ib was nota direction to accumulate the 
income of the estate and was not, therefore, void; but 
“hat it was merely a postponement of the payments 
uirected by the testator and had the effect of giving 
the executor or trustees two years instead of the 
statutory period of one year. 

A Girection in a codicil that fhe trustee is to look 
after and keep in proper repair the testator’s grave 
and those of his wife and child paying the expenses 
of such repairs out of the estate, is a perpetaity and 
not charity, and is, therefore, void and inoperative. 

In e Tyler, Tyler v. Tyler, (1891) 3 Ch. 252, 
60 L. J. Oh. 630; 65 L, T. 867; 40 W. R. 7, 
distinguished. 


An immediate gift to a charity for charitable pur. 
poses, with a gift over, on an event which may ba 
beyond the ordinary limit of perpetuities to another 
ohariby, is mot illegal. 

A gift of income without more, is & gift of the 
corpus, even though the gift is to the separate use or 
through the medium of a trust, 

A bequest in favour of a Baptist Church was snb- 
ject to the following conditions: — 

(a) that no ordained minister of the Gospel or 
missionary or member of the Baptist Mis- 
sionary Society be ever elected as deacon of 
the said Church or be allowed to canvass for 
votes to seoure his election as a deacon of 
the said Church; 

(b) that fermented and unfermented wine be 
kept in two different oups in each of the 
communion services in the Church: 

(c) that the old practices of the Churoh should 
be adhered to and no innovation introduced. 

” Tf these conditions were not fulfilled, there was a 
gift over in favour of other charitable institutions: 

Held, that there was nothing impossible or illegal 
in these conditions and the gift over came into oper- 
ation if the conditions were not fulfilled. 


Sait by the Administrator-Goneral of 
Bengal who had obtained Probate of a Will 
and four codicils, for their construction. 

Messrs. J. E. Bagram and Langford James, 
for the Plaintiff. 

Messrs. S. P. Sinha, Zorab and S. R. Dis, 
for the Defendant, the Lower Circular Road 
Baptist Church. 

Messrs. Pearson and Szrcar, for the Defend- 


‘ant, the Howrah Baptist Church, 


Mesars. Avetoom and O. E. Bagram, for the 
Defendant, the Lall Bazar Baptist Church. 

Messrs. Pugh and Cubitt, for the Dafend- 
ant, Thomas Gill Jones, the next-of-kin 
of the testator. 


JU DGMENT.—This is a suit instituted by 
the Administrator-General of Bengal for the 
construction of the Will of Dr. Henry Wilkin 
Jones, who died on the 8th July, 1909, after 
having made and published his Will, dated 
the 14th April 1284, and four codicils, dated 
the 22nd May 1901, 2nd March 1903, 15th 
December 1906, and 19th December 1908. 
The Will and the first and second oodicils 
were deposited according to the provisions of 
section 105, Succession Act. The third codi- 
cil was registered, but was not deposited, 
The fourth codicil was neither registered nor 
deposited. 


lt is contended by the next-of-kin of the 
testator, Thomas Gill Jones, that in so far as 
the fourth codicil was not executed twelve 
mouths befere the testater’s death and dg- 
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posited within six months in some place pro- 
vided by law for the safe custody of Wills, ac- 
cording to the provisions of section 105, Suc- 
cession Act, the Will and aodicils are entirely 
inoperative, inasmuch as the Will must bə 
taken to have been made on the date of the 
last codicil. In support of this contention, 
Theobald on Wills, 6th Edition, page 145, has 
been quoted, but see Jarman on Wills, 6th 
Edition, Volume I, page 206. It is not cor- 
rect to say that a codicil always operates as 
if the Will was made at the date of the 
codicil. The codicil, unless it expressly re- 
vokes an earlier Will or codicil, does not pre- 
vent its operation. I am supported in this 
view by the decision of Lord Campbell in 
Hopwood v. Hopwood (1). Seven and 8 Vio. 


Ch. 97, section 16, corresponds with section — 


105 of the Succession Act. In considering the 
English Statute, Barton, J., has held that a 
charitable gift is not invalidated merely by the 
fact that the Will containing it, is confirmed 
and re-published by a codicil made less than 
three months before the testator’s death: In 
re Moore, Long v. Moore (2). In that case, 
the effect of the codicil was pro tanto to re- 
duce and postpone the charitable gift made in 
the original Will. In this case, the fourth 
codicil is expressly stated as intended to be 
auxiliary, explanatory and supplementary to 
the Will which was executed on the 14th 
April 1884, and merely provided for the 
residence of certain persons therein named, 
increasing their allowance, after revoking 
. certain legacies, with a direction that the 
executor was to see that a proper monyment 
was erected for the graves of the testator and 
of his wife. I am of opinion, that the re- 
publication of a Will does not in all circam- 
stances erase the old date, and certainly did 
not do so in this particular ease. I hold that 
the Will under consideration, as modified by 
the codicils, is operative. 

The parties to the suit are the Lower 
Circular Road Baptist Church, the Howrah 
Baptist Church, the Lall Bazar Baptist 
Church and the next-of-kin above named. 
To understand the contentions raised by 
them, it is necessary to state shortly the 
scheme of the original Will and the modi- 
fications made by the codicils. 


(1) (1859) 7 H. L. Cas.728 at 740; 29 L. J. Ch. 
74/7; 5 Sur. (N. s.) 897; 11 Eng. Rep. 290. 
(3) (1907) 1 Ir. Rep. 315. 


The Administrator-General of Bengal was 
appointed by the first clause of the Will 
as executor and trustee. This clause was 
revoked by the second codicil and he was 
re-appointed by the third. A 

By the 2nd, 3rd and 4th paragraphs of 
the Will certain specific legacies were given, 
but the bequests in paragraph 2 failed, 
as the wife of the testator, who was the 
legatee, predeceased him onthe 25th Jaly, 
1907. 

The third} and fourth bequests were re- 
voked by the first clause of the sodicil 
No. 1. 

By the 5th clause of the Will, the testator 
defines what he calls his residuary trust 
funds which he bequeathed unto and to 
the use of the Administrator-General as 
his trustee upou certain trusts which the 
testator classed under two heads, one set 
during the life-time of his wife and the 
other upon her death. 

Under the first head, he gave his wife 
Hs. 150 per month and Rs. 50 to Miss 
Eliza Humphreys, and Miss Anne Hum- 
phreys. inthe event of Eliza Humphreys 
dying in the life-time of his wife (whether 
in the testator’s life-time or after his death), 
to pay during the life-time of his wife the 
sum of Rs. 50 to Miss Anne Humphreys. 
In the event of Miss Aune Humphreys also 
dying in the life-time of his wife (whether 
in his life-time or after his death) to pay 
Rs. 50 to one Charles Ledlie In the event 
of the death of Charles Ledlie in the life. 
time of his wife, the said sum. was to 
be paid to his wife, and then out of the 
balance of the income of the residuary trust 
funds, the trustee was to pay Rs. 30 a 
month to certain persons named in the 
llth clause, and in the event of there being 
any balance left of the income of the 
residuary trust fonds, then such balance . 
was to be paid to the wife. In the event, 
however, of the persons named in the- 11th 
clause of the Will dying in the life-time 
of his wife, the whole of the balance was 
to go to his wife. 

Under the second head, the trustee was 
directed on the death of his wife to pay 
out of such residuary trust funds four 
legacies, and after paying them the trus‘ee 
was directed in further trust to divida the 
income of the residuary trust funds into 
as many parts as would form the sum 
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total of the shares of the persons named 
in the lóth clause of the Will, or of the 
survivor or survivors of them, and to pay 
quarterly such part of the said income as 
would form his or her proportion of the 
said sum total of the said shares, which 
were to be as follows:—Three equal shares 
to Miss Eliza Humphreys for life, two equal 
shares to Thomas Charles Ledlie, one equal 
share to Anns Humphreys, one to Helen 
Ledlie, one to Constance Boyce, one to 
Thomas Richard Jones and one equal share 
to the deaconsfor the time being of the 


Lower Circular Road Baptist Church for the. 


Poor’s Fund connected with such church. 

In the 16th clause of the Will, the testator 
provides that if and so often as any or either 
of the above-mentioned persons shall die then 
as well his or her original share of the said 
income of the residuary trust funds, as also 
any share or shares whick shall have survived 
or accrued to her or him shall be divided 
amongst the others of them in such number 
of shares as shall make the sum total of 
the shares allotted to the said legatess 
who may survive (including the said 
deacons). 

Then the trustee is directed to sell and 
convert into money all his real property and 
to invest the same in the securities of the 
Governmentof Indiafor the sum of Rs. 80,000, 
if the trust funds shall amount to 80 much, or 
exceed that sum, but not otherwise, and if 
ihe trust funds shall not amount to 80 much, 
then to hold the whole thereof, upon trust to 
pay the income thereof, quarterly to two of 
the deacons for the time being of the Lower 
Circular Road Baptist Church to be by them 
applied in manner following, namely, as to a 


/ “moiety thereof, for the Poor Fund in connes- 


‘tion with the said church, for the sus- 
‘tenance and support of the poor belong- 
ing to the said church or the congregation 
usually worshipping in the Baptist Chapel, 
andas to the other moiety for the general 
funds in connection with the said Chapel for 
. the following purposes viz:—tha support of 
the pastor for the time being, the expenses of 
religious services held in the said Chapel, 
repairs to the Chapel, the pastor’s dwelling. 
house and out-offices connected therewith, and 
also for keeping the testator's grave in decent 
order which was to be a duty imperatively 
incumbent on the deacons for the time being 
ef said Church to perform, 


Olause 18 of the Will provides that if the 
trast estate, after setting apart securities 
of the Government of India for Rs. 30,000 as 
above mentioned, sufficed for thia purpose, 
bunt not otherwise, the trustee out of the trust, 
estate was to set apart aud hold securities of 
the Government of India for Rs. 8,000 or 
such other sum not exceeding the sum 
of Rs. 3,000 as might comprise the balance 
of the said trust estate upon trast to pay the 
interest thereof half-yearly to the Government 
of the Free School for the education and 
maintenance of one or two European or 
Eurasian children. 

Clause 19 of the Will provides that if the 
trust funds exceeded the sum of Rs. 38,000, 
then all the balance thereof was to be applied 
as directed in the 17th clause, namely, for the 
use and benefit of the Poor Fund and the 
General fund of the Lower Circular Road 
Baptist Church. It is unnecessary to refer to 
the other clauses of the Will. 

By the lst codicil, clause I, paragraphs 3, 
4, 6, 7, 8, 9, 10, 12, 13, 15 and 16 of the Will 
were revoked and the testator directed by 
the 3rd clause that the income of the residu- 
ary trust funds was to be divided into two 
equal parts, one parb being paid to his wife 
and the other balf was to be paid to certain 
annuitanta named in clauses 5 to 9 and the 
balancetothedeacons (not being missionaries), 
of the said Oircular Road Baptist Church to 
be applied by them in manner mentioned in 
paragraph 17 of his Will. 

There was a proviso that in the event of 
the death of any of the annuitants, the 
&mount payable to each was tobe paid over 
to the deacons (not being' missionaries) of the 
Lower Circular Road Baptist Chapel to be 
applied by them as aforesaid. 


By the 12th paragraph of this codicil the 
testator directed that his Will was to have 
no effect given to it (beyond the same being 
proved) for at least two years from the arrival 
of the news of his death except that if his 
wife should be then living she was to be paid 
Rs. 300 a month, and Rs. 50 each to the 
Humphreys. 


The rest of this codicil is unnecessary to 
refer to except the 18th paragraph, in which 
hestated his reason for providing against 
money being paid to missionaries ds he had 
no confidence in them as business men and 
the 19th paragraph in which he provided 
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that not more than Rs. 20 was to be paid to 
any one person from the Poor Fand and that 
Rs. 500 only was to be spent on quadrennial 
repairs of the Baptist Chapel. 

This codicil finally confirmed his Will and 
is stated to be intended to be auxiliary and 
supplementary thereto. 

By the second codicil the testator made 
certain changes in the bequests modifying the 
gift to the Baptist Church. 

As the main contention ir this case is with 
regard to these modifications, I quote the 
clauses relating thereto at length. 

“Clause 7. I direct that the provision made 
in my said Will and codicil in favour of the 
Baptist Church worshipping in the Lower 
Circular Baptist Chapel shall be subject to 
the following further conditions: — 

(a) That no ordained minister of the Gospel 
or missionary or member of the Baptist Mis. 
sionary Society be ever elected as a deacon of 
the said Church or be allowed to canvass for 
votes to secure his election as a deacon of the 
said Church. 

“(b) That at each of the Communion 
Services commonly called the Lord’s Supper 
celebrated in the said Chapel or elsewhere, 
there shall be two cups used—one of alcoholic 
or fermented wine and one of unfermented 
wine—and each person communicating shall 
be permitted to partake of whichever cup he 
or she pleases without having hia conscience 
overridden. 

' (c) That the said deacons do not introduce 
any innovation into the practices of the said 
church but adhere to the old practices which 
have always been observed in Baptist Open 
Communion Churches. 

"(d) That before any money is paid by 
my executors or trustees quarterly to deacons 
for the time being of the said church, there 
shall be given to the said executors or 
trustees every quarter a certificate signed 
by the pastor and two of the lay 
deacons testifying that the conditions 
of this and of the other codicil and of 
my Will have been carefully, conscientiously 
and strictly observed. 

“Clause 8. Ifurther direct that should 
the conditions laid down in the last clause 
hereof or in the previous codicil or in my 
said Will be broken or in anywise infringed, 
then and in that case one half of the interest 
dividends ete. that I have set aside for the 
said Lower Circular Road Baptist Church 


shall bo made over aud paid to the pastor for 
the time being of the Howrah Baptist Church 
for the benefit of the said church generally 
and the other half thereof to the Reverend 
Arthur Jewson’s Faith Orphanage at present — 
of No 117, Dharrumotollah Street (if then 
existing) or if not in existence to the 
pastor of the Lal) Bazar Baptist Church for 
the benefit of the said church and of the poor 
of the church.” 

The third codicil made certain changes 
in the bequests vot necessary to refer to, and 
by the third clause the testator directed 
that the pastor and deacons of the Tower 
Circular Road Baptist Church should look 
after and keep in proper repair the grave or 
graves cf himself, his wife and child wherever 
such grave or graves might happen to be, 
and they shonld furnish a quarterly certificate 
signed by the pastor and two of the lay 
deacons testifying that they had done so 
and that the said grave or graves was or 
were in good repairs and the testator revoked 
the 17th clause of the ist codicil, which 
directed the trustee to look after and keep 
the graves in proper repairs. . 

The fourth codieil directa that the Hum- 
phreys were to be allowed to reside in any flat 
of his house free of rent and taxes, and he 
revoked the legacy to the Calcutta Free 
School, and increased the allowance to the 
Humphreys from Rs. 50 a month to Rs. 100 
a month. 

Of the pecuniary legacies and annuities 
bequeathed by the testator other than the 
bequest or bequests to the Lower Circular 
Road Baptist Church and the alternative 
beqaests to the Howrah Baptist Church, 
the Faith Orphanage and the Lall Bazar 
Church, such of them as remain payable, the 
others having been revoked by one or other 
of the codicils or having lapsed by the 
death of the donees in the life-time of the 
testator, are set outin the 23rd paragraph 
of the plaint. 

The annuity of Rs. 100 a month given to 
Anne Humphreys was paid to her during 
her life-time and the arrears which re- 
mained payable at her death have since 
been paid to her Administrator. 

The Administrator-General of Bengal has 
set apart sufficient funds to answer the 
annuities of Rs. 100 a month to Blizz 
Humphreys and Rs. 4a month to [mam Bax 
and also tbe pecuniary legacies given by 
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clanse 14 of the Will, particulars of which 
appear in Schedule F annexed to the plaint. 

Eliza Humphreys is now the last survivor 
of the three persons named in the 17th clanse 
of the Will, as altered by the 20th paragraph 
of the first codicil. She is now theonly 
person upon whose death the directions 
contained in the 17th clause of the Will as 
altered by the first codicil will come into 
operation. She is residing in the upper flat 
of the testator’s house No. 49, Free School 
Street, the lower flat of which has been 
leased to a tenant by the Administrator- 
General. 

The debts and funeral and testamentary 
expenses have been paid and the testator’s 
estate in the hands of the Administrator. 
General at the time the plaint was filed was 
of the approximate value of Rs. 3,380,166. 

There are no facts in dispute in this suit 
and an affidavit has been put in by consent 
of parties containing the particulars. 

Various questions, however, have arisen as 
to the true construction of the Will and 
codicils, and the Administrator-General has 
set them outin the 32nd paragraph of the 
plaint. It will be convenient to deal with 
them in the order therein given. 

(2) The first point is about the 3rd and 
4th codicils not having been deposited, as 
prescribed by section 105, Succession Act. I 
have already dealt with it. 

(iz) The second point is about the meaning 
of the direction inthe 12th paragraph of 
the lst codicil that the Will 18 not to have any 
effect beyond the same being proved for at 
least two years from the arrival of the news 
of the testator’s death, saveand except the 
payment to his wife and the other persons 
therein named. 


The next-of-kin contends in his written 
statement that the above isa direction to 
accumulate the income of the estate and is, 
therefore, void. I do not consider the conten- 
tion sound. The words ‘that the Will shall 
not have any effect" mean that no payments 
are to be made except to the persons named 
in the clause for at least two years from the 
arrival of the news of the death of the 
testator, but does not prevent the accrual 


of the rights of the  legatees and 
annuitants. He contended at the hearing 
that if it is not a direction to ac- 


cumulate, at any rate, the income for the 


said period remains undisposed of and he 
is, therefore, entitled to it. I do not consider 
this contention also to be correct. It is 
merely a postponement of the payments 
directed by the testator and has the effect of 
giving the executor or trustee two years 
instead of the statutory period of one year. 

(fat) The expression ‘said trust funds" in 
the 17th and 19th clauses of the Will, in my 
opinion, refers to the "residuary trust funds" 
mentioned in the 5th and subsequent clauses 
of the Will. 

' (iv) In that view, the “trust funds" 
mentioned in the 19th clause of the Will far 
exceed the sum of Rs. 30,000. The words 
“trust fonds’ do not simply mean the 
sale-proceeds of the real property referred 
to in the 17th clause of the Will, but 
comprise the whole residuary trust funds 
subject only to the payments directed to be 
made thereont. I also hold that the bequest 
to the Circular Road Baptist Church made in 
that clause is valid. The direction contained 
in it about keeping the grave in decent order 
was modified by the 17th clause of the 
first codicil, which directed the trustee to 
look after and keep in proper repair the 
testator’s grave and those of his wife and 
child paying the expenses of such repairs out 
of the estate. 


The last direction was again altered by the 
3rd clause of the 3rd codicil, which directed 
that the wife should order a monument to be 
erected over his remains orin the event of 
her death, Miss Anne Humphreys would 
please do so. The cost of the monument was 
to be paid by the executor and trustee out of 
the estate. He directed that the pastor and 
deacons of the Lower ;Circular Road Baptist 
Church were to look after and keep in proper 
repairs the grave or graves of himself, his 
wife and child, and they were to furnish a 
qaarterly certificate signed by the pastor, 
and two of the lay deacons of the said Church 
testifying that they had done so, and that the 
grave or graves was or were in good repair. 
He also directed the expense of auch repairs 
to be paid oat of the estate. 

Now it has been held that a gift for build- 
ing, maintaining or repairing a monument or 
tomb, not forming part of the fabric ororna- 
ment of a church (whether as & memorial or 
burying place of the donor alone or of himself 
and his family), cannot be supported as 
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charitable, though such may be valid as a 
private trust, if not in the nature of a per- 
petuity. Here the direction is to the trustee 
to pay for the repairs in perpetuity aud I 
consider it accordingly void and inoperative. 
The authorities on the point are collected 
in the Laws of England, Vol. IV, page 118, 
paragraph 185, out of which the following 
may be referred to, viz., Hoare v. Osborne (3), 
Mellick v. The President and Guardians of the 


Asylum (4), In ve Vaughan, Vaughan v. 
Thomas (5), In ve Rogerson, Bird v. Lee 
(6). 

In re Tyler, Tyler v. Tyler (7), a perpe- 


tual condition in a gift to a charity for keep- 
ing a tomb in repairs was held valid when 
the bequest was in the following terms: “I 
give to the trustees for the time being of the 
London Missionary Society the sum of 
£ 42,000 Russian 5 per cent. Stock, with a 
reut-charge to my brother Charles Tyler, Esq., 
of £ 1,000 a year for life. Also I commit to 
their keeping of the keys of my family vault 
at Highgate Cemetery to the (sic) care and 
charge. My brothers to be buried in the vault 
if they wish, and to use the same, if they 
wish, for any member of the family, the 
same to be kept in good repair, and name 
legible, and to re-build when it shall require: 
failing to comply with this request, the money 
left to go to the Bluecoat School, Newgate 
Street, London.” Sterling, J., held the gift 
to be valid on the ground that such societies 
depended largely on the voluntary contribu- 
tions of their supporters, and the funds re- 
quired for keeping the family vault in repair 
might readily be obtained from persons will- 
ing to subscribe for the purpose of retaining 
the administration of the large fund given by 
the testator, without in the least trenching on 
any fund devoted to charitable purposes, 
The judgment was upheld by the Appeal 
Court, Lord Justice Fry holding that keeping 
a tomb in repair was not an illegal objest, 
and there was no rule of law which said 
that you might not try to enforce a condition 


(3) (1898) L. R.1 Eq. 585; 85 L. J. Oh. 845; 12 
Jur. (N. 3.) 243; 14 L. T. 9; 14 W_R. 383. 

(4) (1821) Jao. 180; 23 R. R. 23; 37 Eng. Rep. 818. 

(5) (1888) 33 Ch. D. 187; 65 L. T. 647; 35 W. R. 


104; 81 J. P. 70. 
(6) (1901) 1 Ch. 715, 70 D.J. Oh. 444; 84 L.T. 


200. 
." (1) (1891) 3 Ch. 262; 60 L. J. Oh. 686; 65 L. T. 367; 


40 W. R. 7, 


creating a perpetual inducement to do a 
thing whichis lawfal. 

Here the directions are to the pastor and 
deacons of the Lower Ciroular Road Baptist 
Church to look after and keep the tomb in 
repairs, but that the expenses of the repairs 
are to be paid ont of the esiate by the 
trustee. It creates a perpetual obligation 
on tho trustee and ties up property in his 
hands for an unlimited time. I hold, under 
the circumstances, there is no valid trust 
imposed in respect of the repaira of the 
graves. It is a perpetuity and not charity. 

(v & vi). These two have to be taken 
together. The provisions in the Will and the 
first codicil in favour of the Cireular Road 
Baptist Church are made subject to four 
"further conditions” by the 7th clause of 
the second codicil, each of which I shall 
take separately. (a) “That no ordained 
minister of the Gospel or missionary or 
member of the Baptist Missionary Society 
be ever elected as deacon of the said Church 
or be allowed to canvass for votes to secure 
his election as a deacon of the said Church". 
How can the Baptist Chapel prevent people 
from canvassing for votes? It may be 
indirectly done by their having a rule that 
no such persons are eligible as deacons of 
the said Church. But the clause does not 
say so. Itis quite clear that the testator 
had taken the view that missionaries were 
not capable business men, and he wanted 
to exclude them from becoming deacons of 
the said Ohurch. It may be difficalt to have 
such a rule, but it eau scarcely be called 
an illegal or impossible one. So far as 
clauses (b) and (c) are concerned, there is 
nothing illegal in them. The testator 
directed fermented and unfermented wine 
to be kept at the Communion Service of the 
Ohapel—and old practices to be observed. 
Clause (d) is merely a direction that no 
money is to be paid by the executors or 
trustees without a quarterly certificate by 
the pastor and two of the lay deacons 
testifying that the conditions of the Will and 
codicil had been carefully, conscientiously 
and strictly observed. The Baptist Church 
bas not so far complied with these conditions 
and they are not now`in a position so to do. 
It is contended that if the conditions are 
operative, they are not now entitled to receive 
any payment. It is urged ou their behalf 
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- that the testator directed that no payments 
were to be made fora period of two years, 
and that they could not be asked to comply 
with the conditions until the time for pay- 
ment arrived, and inasmuch as the plaint 
~ was filed before the expiration of the period, 
namely, onthe l7th February 1911, the 
matter being before the Court, they were 
not entitled to ask for payment, and, there- 
fore, time ought to be given to them tu 
comply with the conditions, if the Court 
could not modify them having regard to the 
fact that it was a charitable bequest. I do 
not think, having regard to the alternative 
bequest.made in favour of other charitable 
institutions, itis open to me to modify the 
conditions contained in the 7th clause. So 
far as the keeping of two cups, one of 
alcoholic or fermented wine, and other of 
‘ unfermented wine is concerned, the Baptist 
Chapel formerly used to keep both, but have 
discontinued the practice. There is nothing 
illegal in the testator wanting the old 
practice to be revived. He knew that the 
Baptist Chapel had departed from their old 
practice, and if the Baptist Church choose to 
comply with the condition, there is no dif- 
culty in the matter. They bad once altered 
their rules, and if they thought fit, they might 
_ change them again. There is nothing im- 
proper or unlawful in the testator’s direction 
“hat the old practices of the Chapel were to 
be observed, and that innovations were 
not to be introduced. Clause (a) also 
could be given effect to by interpret- 
ing the second portion of ib, as 
meaning, that by their rules the Baptist 
Chapel, were to declare missionaries or 
ordained ministers as ineligible for the office 
of deacons of the said Church. The Black 
Gown case, “In re Robinson, Wright v. Tugwell 
(8), was quoted in support of the proposi- 
tion that the Court could retain funds in 
Court until the charity intended to be 
benefited was in a position to comply 
with the conditions imposed. The distinc- 
vion between that case and the present one 
is, that there is in this case a gift over to 


other charitable institutions, and I do not 


think I can keep the money in Court giving 
an indefinite time to the Lower Circular 
Road Baptist Ohurch to comply with the 


conditions, if they desire to do so, Even 
. (8) (1892) 1 Ch. 95; 61 L, J. Ch. 17; 66 L. T. 81; 
40 W. R. 187, 


now, it is not said whether it will be possible 
for them to comply with the conditions. I 
think that the period of two years above 
referred to, was perhaps with the object of 
giving time to the Lower Circular Road 
Baptist Church, time to revert to the old 
practice. I do not think the Court has 
power to give them further time to 
deliberate upon the matter. The gift-over 
tu the other charities, I hold, is valid. i 

The orphanage has ceased to exist, and, 
therefore, one-half of the interests, dividends 
eic, which had been set apart for the Lower 
Circular Road Baptist Church, goes over 
to the. Howrah Baptist Church, and the 
other half to the Lall Bazar Baptist Church. 

The next-of-kin strenuously contended that 
the whole of the gift to the Baptist Church 
and other charities failed, the contention 
being that the gift-over might not operate 
within perpetuity limits. 


The contention is based upon In re Bowen, 
Lloyd Phillips v. Davis (9). In that case, 
the testator had made an immediate disposi- 
tion in favour of charity in perpetuity, 
followed by a gift-over of a future interest, 
to arise upon an event, which need not necea- 
sarily have occurred within perpetuity 
limits. It was held by Sterling, J., that the 
gift-over, consequently, failed, and it was said 
that the principle established by Christ's 
Bospital v. Grainger (10) and In re Tyler (7) 
had no application in like cases. I do not 
consider the contention in this case is 
supported by this decision. This is a case 
which falls within the rulelaid down in Uhrist’s 
Hospital v. Grainger (10) and In re Tyler (7). 
In both these cases, it was held that a gift 
to a charity for charitable purposes, with 
a gift-over, on an event which may be 
beyond the ordinary limit of perpetuities to 
another charity, is not illegal. The property 
vests in'& charity and because the particular 
charity fails to comply with certain condi- 
tions, if goes over to another charity. In 
In re Bowen, Lloyd Phillips v. Davis (9), it 
was held that the principle established in 
Ohrist’s Hospital v. Grainger (10) and in Inve 
Tyler (7) had no application where (a) an 
immediate gift in favour of private individuals 


(9) (1803) 2 Ch. 491; 62 L. J. Ch. 681; 3 R. 529 
61 L, T. 789; 41 W. R, 536, 

(10) (1849) 1 Mac. & G. 460; 1 Hall. & Tw. 633; 19 
L. J. Oh, 33; 14 Jur. 339; 1 Ph, 684; 41 Eng. Rep. 74. 
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is followed by an executory gift in favour 
of charity, or where (b) au immediate gift 
in favour of charity is followed by an 
executory gift in favour of private individuals. 
This is nob either of the two cases. 

.In re Stratheden & Campbell AU, v. 
Lord Stratheden and Campbell (11) was 
referred to, in support of the proposition 
that if the gift in trust for charity, is itself 
conditional upon a future and uncertain 
event, it is subject to the same rules and 
principles as any other estate depending for 
its coming into existence upon a condition 
precedent. It is quite true that if the con- 
dition is never fulfilled, the estate never arises, 
or if it is so remote and indefinite as to 
transgress the limits of time prescribed by the 
Rules of Law against perpetuities, the gift 
fails ab initio. This principle was enunciated 
by Lord Selborne in Ohamberlayne v. Brockett 
(12); but in the present case, I do not consider 
that there is any condition precedent which 
prevents’ the estate coming into existence, 
The vesting in this case is immediate, but 
the lower Circular Road Baptist Chapel 15 
divested, because certain conditions cannot 
be fulfilled by them. 

(viz) I also hold there is no intestacy as 
to the surplus income or any part of it during 
the life-time of Eliza Humphreys. 

(vi) This question does not arise. Two 
years have already elapsed, and it is compe- 
tent to the Administrator. General to pay 
the pecuniary legacies now remaining unpaid. 

(ca) I have already dealt with the question 
of the repairs to the graves. 

(æ) The direction in the 19th clause of the 
first codicil means that so far as the Poor 
Fund is concerned, no person is to be paid 
more than Hs. 20 out of the fund given by 
the testator. There is nothing improper in 
that direction or in the restriction as to the 
cost of the quadrennial repairs limiting it to 
Rs. 500. 

(aj) The rent of the premises No. 49, 
Free School Street, during the life-time of 
Eliza Humphreys forms part of the residuary 
trust funds. 

As these funds exceed the sum of 
Rs. 38,000 and the gift to the Free School 
has been revoked, the balance enures to the 


benefit of the charities found entitled. 

(11) (1894) 8 Ch. 265; 63 L., J. Oh. 872; 8 R. 511; 
41 L. T. 225, 42 W. R. 647. 

(12) (1972) 8 Ch. App. 206 at p. 211; 42 L. J. Oh. 
808; 28 L. T. 248; 21 W. B. 208, 


The only question now left is where the 
corpus ought to go. The testator merely 
devised the income, and there is no special 
provision about the corpus, The question 
does not, however, now arise. The Adminis- 
trator-General is in possession as executor 
and trustee and the question will arise upon 
the death of Miss Anne Humphreys. 

Section 159 of the Succession Act pro- 
vides that where the interest or produce of 
a fund is bequeathed to any person and the 
Will affords no indication of an intention that 
the enjoyment of the bequest should be of 
limited duration, the principal as well as 
interest shall belong to the legatee. This 
section, although ib speaks only of the interest 
or produce of a fund, applies equally to im- 
moveable property. See illustration (c) to 
the section. A gift of income without more 
is a gift of the corpus, even though the gift 
is to the separate use or through the medium 
of a trust. 

It is, however, contended by the Lower 
Circular Baptist Church that a different 
state of things will arise upon the death of 
Miss Anne Humphreys, and that they 
may then, if they comply with the 
conditious, get the whole estate. I am 
not prepared to say that their con- 
tention is correct, and in fact Mr. Sinha 
said that he could not support that conten- 
tion, but I do not think it necessary now to 
determine this point. During the life-time 
of Miss Anne Hamphreys, the Administrator- 
General is to be in possession of the estate 
and he is todistribute the fund according to 
the terms of the Will and codicilg as con- 
atrued in this case. Costs of all parties will 
come out of the estate. The costs of the 
parties except those of the next-of-kin will be 
as between attorney and client on scale 2. 
The costs of Counsel appearing for the next- 
of.kin will be taxed on the basis of Counsel 
of standing. All his other costs will- be as 
between party and party on scale 2. Liberty 
is given to the parties to apply as and when 
necessary. 


Attorneys for the Plaintiff: Messrs. Leslie 
& Hinds, 

Attorneys for the Defendants: Messrs. Mor- 
gan & Oo. Orr, Dignam & Oo. Rutter & Co. 
Watkins & Oo. 
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LALIT MOHAN BANERJEE U, BASDEO NARAIN SINGH, 


CALCUTTA HIGH COURT. 
Orviz Rore No. 923 or 1918. 
August 28, 1913. 
Present: —Mr. Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 

LALIT MOHAN BANERJEE, SunvEYOS," 

Amin, COMMISSIONER— PETITIONER 

versus 

BASDEO NARAIN SINGH AND ANOTHER — 


OPPOSITE PARTY; 

Partition-~ Awmin— Qommissioner — Fees— Whether 
Commissioner can ezecute order of Court directing par- 
ties to deposit his fees. 

Obiter dictwm.—The order of a Court directing the 
parties to a partition suit to deposit the Amin’s fees 
is one which cannot be executed by the Amin, there 
being no final decree in the case. 

Tadhin Proshad Singh v. Sardar Coomar Narayan 
Singh, 10 C. W. N. 234, referred to. 


Rule against the order of the Second Sab- 
Judge of Gaya, dated April 5, 1913. 

Babu Prokash Ohandra Sarkar, for the 
Petitioner. 

Babu Gonesh Dutt Singh, for the Opposite 
Party. 


JUDGMENT.—The petitioner in this case, 
a Civil Court Amin, was appointed Commis- 
sioner to effect a partition of some immove- 
able properties and a certain amount was 
due to him as his fees. After certain pay- 
ments had been made, he applied to the 
Court below for payment of the balance due 
to him. The Court, therefore, directed the 
parties to deposit Rs. 697-14, towards the 
Amin Commissioner’s remuneration within 
one week. This order was passed on the 17th 
August 1912. The parties, however, did not 
deposit the fees as ordered by the Court and 
the petitioner applied on the 26th August 
1912 for the Court’s permission to realize his 
dues by taking out execution against the 
parties and the Court, thereupon, called for a 
report from the Sheristadar. The Sheristadar 
reported that Rs. 697-14.0 was still due to the 
Amin Commissioner on account of his fees and 
that the parties aad not deposited the amount in 
spite of repeated orders. On the 24th September, 
the Court recorded the following order :— 
“It appears that the parties have deliberately 
neglected to deposit the Commissioner’s fees 
in spite of repeated orders. The Amin Com- 
missioner is at liberty to take steps for the 
realization of the same by taking out execu- 
tion.” The petitioner accordingly took out 
execution and, in the execution proceedings, 
the defendants, Basdeo Narain Singh, and 


Pundeo Narain Singh, the opposite parties, 
in this Rule, raised an objection to the 
amount. They also raised an objection on 
the ground that they alone were not liable 
for the money. The Court below has reduced 
the amount due to the Commissioner by 
Rs. 865 by its order dated the 5th April 
1918. Against this order of the lower Court, 
ihe petitioner moved this Court and obtained 
the present Rule. 

The opposite party contends that the 
order of the Court below directing the par- 
ties to deposit the Amzn’s fees is one which 
cannot be executed by the Commissioner, 
there being no final decree in the case and 
in support of this argument, the case of 
Tadhin Proshad Singh v. ardar Ooomar 
Narayan Singh(1) hasbeen reliedon, That case 
supports the contention of the opposite party. 
It is unnecessary to decide whether the order 
in question is one which can be executed, 
because it appears from the order-sheet that, 
subsequent to the date on which this Rule 
was issued, the lower Oourt has already 
directed the plaintiff to deposit Ra. 697.14 
as the Amin Commissioner’s remuneration. 
The petitioner, therefore, need not proceed 
any further with the execution as he will 
get the money as soon as itis deposited by 
the plaintiff in pursuauce of the order dated 
the 18th August 1913. The petitioner 
apprehends that an objection may be raised 
again as tothe amount. We do not think 
that, having regard to the previous order in 
the matter on the 17th August 1912, it is 
now open to the opposite party to raise that 
objection. We direct that, on the plaintiff 
depositing the amount in Court under the 
order dated the l8th August 1918, the 
money be paid to the Amin Commissioner. 
We make no order as to costs. 

Let the record be sent down at once. 


(1) 10 C. W. N. 234. 
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RAMASWAMY CHETTY tU. RAMANATHAN OHETTY, 
MADRAS HIGH COURT. 

Civin MISCELLANEOUS SECOND APPEAL No. 8 
or 1912. 

March 20, 1913, 

Present:— Justice Sir Ralph Benson, Kr., and 
Mr. Justice Sundara Aiyar. 
RAMASWAMY CHETTY—2yp DEFENDANT 
— APPELLANT 
Versus 
RAMANATHAN OHETTY -—PrarNTIFF— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 12—Time requisite 
for obtaining copy—Intervention of Sundays—COalcula. 
tion how made, 

Stamp-papers for a copy of the order of the 
first Court were called for on the lst of July 1911 
and were supplied on the 9rd. The copy was ready 
on the 15th but was taken by the party on the 
17th: The two days, the 2nd and 16th July, were 


Sundays: 
Held, that the two days must be included in the 


time requisite for obtaining the copy and, therefore, 
should be deducted in calculating the time for appeal. 

Bechi v. Ahsan Ullah Khan, 12 A. 461, A. W. N. 
(1890) 149, followed. 

Civil Miscellaneous Second Appeal against 
the decree of the District Court of Ramnad 
in Appeal Suit No. 690 of 1911, presented 
against the order dated 6th May 1911, passed 
by the Principal District Munsif of Parama- 
gudi, in E. P. No. 79 of 1v11 in E. A. No. 316 
of 1911 in O. S. No. 853 of 1899. 

"Mr. K. Balamukunda Iyer, for the Appel- 


lant. 
Mr. K, Srinivasa Iyengar, for the Re- 
spondent. ; 
JUDGMENT.—The District Judge is 


wrong in holding thatthe appeal to his 
Court was out of time. Stamp-papers 
fora copy ofthe order of the first Court 
applied for by the appellant were called 
for on the lst of July 1911 and were 
supplied on the ard; but the appellant could 
not deposit the stamps on the 2nd as ib 
was a Sunday. Again the copy applied for 
was ready on the 15th July and was taken 
out only on the 17th; but the l6th was a 
Sunday; the copy could not, therefore, be 
taken out on that day. Both 2nd and the 
16th July, therefore, must be included in 
the time requisite for obtaining the copy. 
See Becht v. Ahsan Ullah Khan (1). Deduct- 
ing the two days the appeal was presented 
on the 30th day after the order of the 
firat Court and was, therefore, not barred 
by limitation. We reverse the order of 


(1) 12 A. 461; A. W. N. (1890) 149, 
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the lower Appellate Court and remand the 
appeal for disposal according to law. The 
costs of this second appeal will abide the 
result. 

Oase remanded, 


ALLAHABAD HIGH COURT. 
Seconp Civil Appsat No, 1176 or 1912. 
July 7, 1913. 
Present;-—Justice Sir P. O. Banerjee, Kr., and 
Mr. Justice Rafique. 
LACHHMI SHANKAR-—PLAINTIFF — 
APPELLANT 
versus 
RAM AGYAN MISSIR AND OTHERS— 


DxrgNDANTS—BESPONDENTS. : 

Hindu Law-—-Joint  family— Minor, suit against ~ 
Manager of joint Hindu family party to suit—Proper 
representation of the manor. 

A Hindu father executed a mortgage in lieu of a 
just debt binding on the joint family. After the 
death of the father, the mortgagee brought a suit on 
the basis of the mortgage against A. and B., the two 
sons of the mortgagor. 

B. was a minor at the time and was represented by 
his elder brother A., who -was also the managing 
member of the family. A decree was passedin favour 
of the mortgagee; the decree was not obtained by 
fraud: 

Held, (1) that the minor 4. was properly repre-. 
sented in the suit; 

(2) that the deoree was binding on A. 


Second appeal from the decision of the 
Additional Jadge of Basti, dated 10th August 
1912. 

Messrs. Ohoudhri and Mohan Lal Sandal, 
for the Appellant. 

Mr. B. N. Vyas, for the Respondents. 


JODGMENT.—This was a suit brought 
by the plaintiff for a declaration that a decres 
obtained against him and his brothers i£ 
Suit No. 39 of 1909 on the 8th of June 1909 
was void and ineffectual as against him in- 
asmuch as he was a minor atthe time when 
the suit was brought and that he was not 
properly represented in that suit by a guar- 
dian. The suit in which the decree in ques- 
tion was passed was based on a mortgage exe- 
cuted by the plaintiff’s father. It has been 
found by the Court below, in auswer to ques: 
tions put to it, the issues referred to it by us; 
that the plaintiff was a minor when the 
former suit was brought. This finding is 
based mainly on the evidence of the Civil 
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BHARATH SINGH t. DHARAM SINGH. 


Surgeon although. in various transactions, 
the plaintiff represented himself as being of 
full age. However, in second appeal, we are 
bound te accept the finding of the Court 
below and must hold that at the date on 
which the former suit was brought the plaint- 
iff was a minor. It has, however, been found 
that the plaintiff and his brothers form a 
joint family and that the manager of the 
family is the plaintiff’s brother, Ghanshyam 
Das. : This Ghanshyam Das was a’ defendant 
to the former suit and he represented the 
joint family of which the plaintiff was a 
member, so that the plaintiff was fully 
represented in that suit by the manager of 
the joint family and the decree is binding on 
him. It has been found that the decres was 
not obtained by fraud, but was a decree for a 
just debt binding on the joint family. Under 
these circumstances, the decision of the Court 
below is right and this appeal must fail. 
We, therefore, diemiss it with costs, includ- 
ing fees on the higher soale, 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Civi; Revision No. 61 os 1913. 
June 23, 1913. 
Present: —Mr. Kanhaiya Lal, A. J. C. 
BHARATH SINGH —PzrAINTIFF— 
APPLICANT 
VET SUS 


DHARAM SINGH—~Darenpanr— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 2, 47, 
0. XX, r. 14--Oudh Laws Act (XVIII of 1876), s. 16— 
Order dismissing pre-emption suit for non-payment 
` of purchase-money within time, whether appealable as 

decree —Non-pagyment of purchase-money within time, 
whether relates to execution of decree. 

A. decree, in so far as it declares that in default of 
payment of the amount specified therein within a 
specified period the suit shall stand dismissed with 
costs, becomes a decree for dismissal on the happen- 
ing of such default and is appealable as such. 

The question whether a pre-emptor has paid the 
amount fixed by a pre-emption decree within time or 
not is a matter affecting the operation of the decree 
and strictly does not relate to its execution within 
the meaning of section 47 of the Civil Procedure 
Code. 

Chhidda v. Imdad Husain, A. W. N. (1888) 4, Saghar 
Mal v. Hyat,38 P. R. 1898, Muhammad Ali v. Debt 
Din Rai, 4 A. 420, A. W. N. (1882) 94 and Ganga Dhar 
y. Anrudh Singh, 11 O. C, 144, referred to. 
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Applicstion against an order of the Sub- 
Judge, Kheri, dated 7th March 1913, uphold- 
ing that of the Muusif of Kheri, dated 6th 
September 1912. 

Babu Puttu Lal, for the Applicant. 

Pandit Gokaran Nath Misra, for tho Res- 
pondent. 

ORDER.—This applieation for revision 
arises out of a decree for  pre-emption 
obtained by the plaintiff on the 25th March 
1912 whereby the payment of the pre-emp- 
tion money was directed to be made within 
two months from that date. The plaint- 
iff filed a tender on the 21st May 1912 
in Court but for some reason or another, 
for which the office of the Munsif was 
responsible, the counterpart of the tender, 
authorizing the plaintiff to deposit the 
money in the treasury, was not delivered to 
him duly signed by the Munsif on that date. 
The Munsif went on casual leave next day for 
ten days. The tender ought in that event 
to have been signed by the officer who was 
in charge of the current duties of that Court 
in the absence of the permanent incumbent, 
, and madeover tothe plaintiff for depositing the 
money in the treasury not later than the next 
day. But it was not made over to him till the 


' return of the Munsif from casual leave on the 


5th June 1912. The plaintiff deposited the 
money in the treasury on that very day. The 
defendant, Dharam Singh, subsequently 
appeared and objected that the payment was 
not made within time, The learned Munsif 
found that the plaintiff was responsible for 
the delay, inasmuch as he would have taken 
steps to get the tender signed, had he got 
money then in his possession. He according- 
ly held that the plaintiff had lost his right 
by not depositing the money within time and 
dismissed the suit with costs. The lower 
Appellate Court held that the order of the 
Munsif dismissing the suit or substituting for 
the decree for pre-emption a decree for 
dismissal was not a decree from which un 
appeal could be maintained. 

A "decree" is defined in section 2 of the Code 
of Civil Procedure asthe formal expression of 
an adjudication which, so far as regards the 
Court expressing it, conclasively determines 
the rights of the parties with regard to all or 
any of the matters in controversy and may be 
either preliminary or final. A suit continues 
until a final adjudication is made. The 
explanation appended to that section declares 
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that a decree is preliminary when further 
proceedings have to be taken before the suit 
can be completely disposed of and is final 
when such adjudication completely disposes 
of the suit. It may bea combined decree, partly 
preliminary and partly final, and in so far 
as it declares that in default of payment of the 
amount specified therein within the specified 
period the suit shall stand dismissed with 
costs, it becomes a decree for dismissal on the 
happening of such default. 

Section 15 of Act XVIII of 1876 declares 
that if the purchase-money is not paid into 
Court before it rises on the day specified in 
the decree, the decree shall become void and 
the plaintiff shall lose his right of pre-emption 
over the property to which the decree 
relates; but Order XX, rule 14, of the Oode 
of Civil Procedure, goes further and requires 
that the above term or direction should be 
embodied in the decree. Where a decree has 
been framed embodying the above direction, 
the question whether a plaintiff has paid the 
purchase-money within time or not is a mat- 
ter affecting the operation of the deoree, and 
is strictly not relating to its execution within 
the meaning of section 47 of the Oode. It 
may become a matter relating fo execution 
under certain circumstances if steps be taken 
by either party to execute the decree. A 
question of that nature might also involve the 
discharge of the decree. In Ohhidde v. Imdad 
Husain (1) and Saghar Mal v. Hyata (2), 
appeals were entertained from decisions hold- 
ing that the payment was within time. In 
Muhammad Ali v. Debi Din Rai (3), it was 
held that the question whether the plaintiff 
had paid the purchase-money within time 
was not one relating tothe execution of the 
decree within the meaning of section 
944 of the then Code of Civil Procedure 
but was one which should he decided 
in the suit itself. Straight, J., in deliver- 
ing the judgment in that case, observed:— E 
think that any proceedings onthe execution 
side in reference tc the decree of the Muansif 
were ill-founded, and that the question as to 
whether the money had been deposited in 


time, bearing directly as it did upon what . 


the final result of the suit should be, was a 
matter for decision in the suit itself,in respect 


(1) A. W. N. (1888) 4. 
(2) 38 P. R. 1898. 
(8) 4 A. 420; A, W. N. (1882) 94. 


of whioh pleas in appeal could be urged." 
Theabove decision was followed in Ganga Dhar 
v. Anrudh Singh (4). Griffin, A. J. O., after 
referring to that decision observed: “It appears 
to me that, in the present instance, the ruling 
is manifestly correct, for no right. of 
appeal is given by the terms of section 
588, and in view of the wording of a 
decree for pre-emption, there can be no ques- 
tion, for the present purpose, of a deeree 
appealable under section 840." It does not 
appear whether the terms of that decree 
provided for the dismissal of the suit in case 
of non-payment or left the dismissal to come 
into operation irrespective of the decree, 
under section 15 of Act XVIII of 1876. The 
present Code of Civil Procedure has consider- . 
ably widened the definition of a decree by 
ineluding a decree which is partly preliminary 
and partly final. The decree in the present 
case directed that the suit shall stand dis- 
missed with costs if the purchase-money was 
not paid within two months. The order dis- 
missing the suit on the ground that the pay- 
ment was not made within time was, therefore, 
appealable as a decree and a second appeal 
is maintainable. The present application for 
revision was filed within time and can be 
treated as an appeal, which I acsordingly 
allow and remand the case to the Court 
below with a direction to re-admit the appeal 
under its original number and to dispose of it 
in accordance with law. The costs will abide 
the event. 


Appeal allowed; Case remanded. 
(4) 11 0. C. 144. 


CALCUTTA HIGH COURT. 
ORIGINAL SIDE Orvis Suit No. 539 or 1910. 
August 2, 1912, 

Present:—Mr. Justice Chaudhuri. 
SARAT CHANDRA QGHOSE— PLAINTIF? 

versus 
PRATAP CHANDRA GHOSE AND OTHERS 


— DEFENDANTS. 

Trust—Deed of trust-~-Construction—Gtft for sup- 
porting the destitute, imparting education, marrying 
daughters of poor people, etc.—Discretion given to 
trustee to select subjects of bounty—Void for vagueness 
and uncertainty. 

By a deed of trust, the following trusts were 
created: “Out of the income which shall remain, 
after incurring all the aforesaid expenses, a sum not 


er 


+ 
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exceeding one thousand rupees shall be applied to 
supporting the poor, the blind, and the destitute, and 
in imparting education, in the ceremony of assump- 
tion of the sacred thrend, in getting girls married, or 
in works of public good, that is, shall be paid at the 
discretion of the trustee towards dispensaries, hos- 
pitals, charitable societies, schools, or any students’ 
education, feeding the poor eto., marriage, ceremony 
of assumption of the sacred thread ete, excavation 
and consecration of tanks etc. in villages having 
dearth of water, construction and consecration ete. 
of ghats and maths, and the trustee shall, at his dis- 
oretion, have power to render assistance beyond a 
thousand. The trustee for the time being shall have 
full power inthe matter of deciding where or for 
whose education, or ceremony of assumption of the 
sacred thread, and for whose daughters’ marriage the 
same shall be applied”: 

Held, that the trusts, being vague and uncertain, 
were inoperative. 


Trikumdas Damodhar v. Haridas Morarji 31 B. 


583; 9 Bom. L. B. 860, Grimond (or Macintyre) v. Gri- 
mond, (1908) A. C. 124; 74 L.J. C. P. 35; 92 L, T. 
477; 21 T. L. R. 323, Bat Chadunbai v. Dada Nusser- 
wanji, 26 B. 632; 3 Bom. L, R. 902, Surbomwngola v. 
Mohendranaih Nuth, 4 O. 508 and  Runchordas 
Vandravandas v. Parvatibai, 28 B. 725; 26 I. A. 71; 8 
O. W. N. 621, relied upon. 


Suit for declaration that certain trusts 
were void, 

Messrs. H. D. Bose and B. L. Mitter, 
the Plaintiff. 

Messrs. B. C. Mitter and N. Sirear, 
“the Defendant, Protap Chandra Ghose. 

Messrs. M. N. Basu and J. K. Sinha, 
the Defendant, Ganendra Chandra Ghose. 

Mr. N. C. Sen, for the Defendants, Jayatsen 
Ghose and Ranatsen (those. 

Mr. P. Roy Ohaudhurt, for the Defendant, 
Kanchan Kumari Dasee. 

JUDGMENT.—This was a suit to obtain 
a declaration that a deed of trust executed 
by Padmabati Dasee, mother of the plaintiff, 
affecting certain of her properties, was void 
and inoperative, and that he and her other 
heirs were entitled to a partition of these 
properties according to their shares. The 
plaintiff gave some evidence, but has elected 
uot to goon withit, and rests his claim 
entirely on the construction of the trust 
deed. He contends that the trusts created 
by the sixth clause are void and inoperative. 
It is, therefore, unnecessary to deal with 
the evidence recorded. 

The reason for executing the trast deed 
is given in the following passage, taken 
from the Court translation: “Now I do, 
for religious acts (dharmakarmarthe) with 
& desire for the spiritual benefit of the 
deceased forefathers, and to please Vishnu, 


for 
for 


for 


make over, for religions purposes (dharmod- 
deshe)” etc. The expressions “religious aots” 
and “religious purposes” do not accurately 
render the equivalent Bengali expressions 
which connote more. 

The lacy then directs that from the 
income of the immoveable property belong- 
ing to her, certain Thakoors are to ba 
worshipped and maintained and that the 
inconie derived from her moveable proper- 
ties is to be applied for the performancs 
of the annual Durgotsab.” This is followed 
by the following directions:—Sieth clause.— 
“Out of the income which shall remain 
after incurring all the aforesaid expenses 
a sum not exceeding one thousand rupees 
shall be applied to supporting the poor, 
the blind, and the destitute, and in impart- 
ing education, in wpanayan (assumption of 
the sacred thread ceremony), in removing 
marriage difficulties (getting girls married), 
orin works of public good, that is, shall 
be paid at the discretion of the trustee 
towards dispensaries, hospitals, charitable 
societies, Schools, or any students’ education, 
feeding the poor efc, marriage wpchayan, 
etc., excavation aud consecration of tanks 
etc. in villages having dearth of water, 
construction and consecration eto. of ghats 
and maths, and the trustee shall, at his 
discretion, have power to render assistance 
beyond a thousand. The trustee for the 
time being shall have full power in the 
matter of deciding where or for whose 
education, or wpinayan, or for whose 
daughters’ marriage the same shall be 
applied. The poor, the blind, the destitute, 
the helpless, and students having no means, 
or persons having daughters to be married 
belonging to the lines of my sons and 
daughters are not outside the class of the 
poor, the blind, the destitute, the helpless 
students having no means, and persons 
having daughters to marry mentioned above. 


“Seventh clause.—The trustee shall take 
from the executor of my Will the amount 
which will be due according to the pro- 
visions of the Will and the said money 
shall form a portion of the property men- 
tioned in the fourth provision of this deed 
of provisions. 

"Highth clause.—If after allthe above 
expenses, there be any balance out of the 
income of the Government securities or ct 
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the property acquired in exchange therefor, 
the same shall be gradually laid by, because 
the prices of the articles etc. are gradually 
rising and will rise, therefore in the event 
of their being increased in expenditure, 
increase in the original fund will be neces- 
sary. Should ever any one in the lines 
of mg sons being in straitened circumstances, 
or having daughter to marry or son to 
educate have no other means, which God 
forbid, the trustee for the time being shall, 
at his discretion, help him as much as may 
be possible; no one, however, shall have 
any claim or objection thereto. 

"Ninth clause. —1t there be any balance after 
the aforesaid expenses, the same shall be 
gradually laid by, and in the event of any 
body in my line being in straitened circum- 
stances, which God forbid, the trustee for 
the time being shall at his discretion occa- 
sionally help him a little. No one shall 
have any claim or objection thereto. The 
game shall-be like an absolute donation." 

In the original, there isa .full-stop after 
the words “or in works of public good,” 
in the sixth clause, aud the next sentence 
begins. with '»*" (for example or “that is,” as 
in the Court translation, "hospitals, charitable 
dispensaries ebec., eta.” 

It has been ‘held i in a long series of cases 
that unless the subjects and objects of- a 
trust of the character mentioned in clause 
six can be ascertained, the trust must be 
held to be bad. 

In  Trikwmdas Damodhar v. Haridas 
Morarji (1), Chandavarkar, J., held that there 
could be no doubt upon the authorities that 
a bequest “for purposes of popular usefulness 
or purposes of charity” was void foruncertainty. 
In Grimond (or Macintyre) v. Grimond (2), 
Lord Halsbury held that a bequest to such 
charitable or religious institutions, and 
societies as the trustees might select, was 
void for uncertainty. The directions are so 
vague that the Court is not called upon to 
make a new Will for the testator. 


In this case, the words are similar. Par- 
poses of popular usefulness of charity, of 
religious acts are all mixed up and absolute 
discretion has been given to the trustee 
to apply any portion of the fund to any 


(1) 31 B. 583; 9 Bom. L. R. 560. 
(2) (1905) A. C. 124; 74 L. J., C. P. 35; 92 L. T. 
477; 21 T. L, R. 328. 
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of them, I, therefore, hold that the whole 
of the trust in that clause, 18 inoperative. 
It would be impossible for any Court to 
correct or reform-the mal-administration of 
such a trust, or direct due administration 
thereof. In Ba: Ohadunbaz v. Dada Nusser- 
wanie Dady (3), Stirling, J., following 
Williams v. Kershaw (4), held, where the 
gift was for benevolent, charitable and 
religious purposes, it meant benevolent, or 
charitable or religious purposes and, there- 
fore, the bequest was void for uncertainty. 
Reference has alao been made to Surbomungolu 
Dabee v. Mohendranath Nath (5), in which 
White, J., held that a trust for purposes of 
construction and erection of a pucca bathing 
ghat, at a suitable place on the river 
Hooghly surrounded by a chandeny, and 
two temples of Siva, was void for uncertainty. 
This case shows to what extent our Courts 
have gone against bequests of a vague and 
uncertain character. 

It was held, in Runchordas Vandravandas 
v. Parvatibat (6), that a gift for dharam 
was too vague to begiven effect to. It was 
said that the objects which can be cou- 
sidered to be meant by the word are too 
vague and uncertain for the administration 
of them to be under any control. Having 
regard to all these decisions and upon the 
construction of the document, I hold, as I 
have already said, that the trusts in clause ` 
six are inoperative. 


The result, therefore, is that the properties 
dealt with in the trust deed or such properties 
as now represent them, are merely charged 
with such necessary expenses as were 
incurred in the life-time of the lady for the 
maintenance and worship of the Thakoors 
mentioned in the third clause, and the annual 
Durgotsab mentioned in the fourth clause. . 

To avoid an expensive reference,. the 
parties have agreed to a scheme of manage- 
ment in respect of these properties. Those 
terms will be put in signed by the adult 
parties. 

So far as the infants are concerned, I 
hold that the termination of this suit in 
this manner 18 beneficial for them. There 
was prospect of long and bitter litigation 

(8) 26 B. 682; 8 Bom. L. R. 902. 

(4) (1886) 5 Ol & F. 11l; 7 Eng. Rep. 346: 42 R. 

(B) 4 C. 508. 

(6) 23 B. 725; 26 I. A, 71; 3C. W. N. 021, 
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involving expensive inquiries and I consider 
it for their benefit that the suit should have 
terminated in this way. I sanction the 
scheme as for their benefit. 

‘Attorney for the Plaintiff: Mr. M. 
Ohatterjt. 





CALCUTTA HIGH COURT. 
Sxconp Cryin Appeats Nos. 2208, 2389, 
AND 2390 or 1911. 

July 25, 1913. 
Present:—Mr. Justice Beachoroft and 
Mr. Justice Newbould. 

RAJ KRISHNA RUDRA —PzrAINTIFF— 
APPELLANT 


^ versus . 
FAKIR DOME- —DzerFENDANT—BHESPONDENT. 


Landlord and tenant-—Suit for compensation for use 
and occupation without asking for ejectment, if con. 
verts defendants into tenants—Subsequent suit for 
ejectment, sf Lies. 

Tf a landlord sues for “compensation for use and 
occupation of land, but does not ask for ejectment of 
the defendant therefrom, he does not waive his right 
to eject, and he must not be taken to have recognised 
the defendant as his tenant. 

Abdul Hakim v. Rajendra Narain, 1 Ind. Cas, 
18 C. W. N. 635, distinguished. 

The landlord may, therefore, subsequently, bring a 
suit for the ejectment of the defendant. 


. Appeals from the decrees of the Additional 
Sub-Judge of Burdwan, dated May 16th, 1911, 
modifying those of the first Munsif of Katwa, 
dated February 18th, 1910. 

Babu Bipin Bihari Ghose, (Junior), for the 
Appellant. 

Babu Atul Krishna Roy, for the Respond- 
‘ent. 

JUDGMEN T. —The plaintiff-appellant 
brought the three suits, out of which these 
appeals arise, against three different defend- 
anta to obtain kkas possession of three plots 
of lands and for damages. He also prayed 
in the alternative for a decree declaring that 
these defendants were bound to pay him rent 
and for assessment of adequate rent. The 
Court of first instance dismissed the suits. 
The lower Appellate Court upheld the de- 
cision of that Court so far as it refused to 
grant the plaintiff khas possession but granted 
‘the plaintiff decrees for rent atthe rate of 
Rs, 4a bigka in each suit, Against these 
decrees, the plaintiff has preferred these second 
appeals and the only point which we have to 
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determine is whether the plaintiff is entitled 
to eject these defendants. 

There is no dispute about the main facts 
which are as follows:—-The lands in suit were 
formerly chowkidart chakran lands. They 
were resumed by Government and settled 
with the plaintiffs vendors on the 7th Sep- 
tember 1898, At that time the defendants 
were chowkidars and each was holding ‘he 
land claimed in his respective suit as chowki- 
dart chakran land at the time the resumption 
was made. The defendants have continued 
to hold these lands ever since but have never 
taken any settlement either from the plaint- 


-iff’s vendor or the plaintiff. The plaintiff 


obtained his title to the lands by purchase of 
his vendor’s interest at an auction sale in exe- 
cution of a decree. The exact date of his 


_ purchase is nof given andis of no real im- 


portance, but the auction sale was a part of 
the proceedings of an execution case of 1907 
and the plaintiff’s title commenced from 
some date in that or the following year. 
Previously in 1902, the plaintiff's predecessor 
aued the defendants in the Small Cause Court 
for compensation for use and occupation and 
obtained decrees against them. 


The lower Appellate Court has held, firstly, 
there was a ' kind of acquiescence” in the 
occupation of the land by these defendants on 
the part of the plaintiff and his predecessor; 
and, secondly, that the plaintiff's predecessor 
having sued these defendants for use and oo- 
eupation without at the same time suing for 
khas possession, the result has been that the 
defendants have been converted into tenarta 
and the plaintiff is not entitled to khas pos» 
session. 

In óur opinion, the facts on which the 
learned Subordinate Judge bases his finding 
that there was a kind of acquiescence are in- 
sufficient to support a finding that there was 
such an acquiescence as would alter the status 
of the defendants from that of trespassers 
to that of tenants. In fact, acquiescence could 
not ereate a tenancy, though it might be evi- 
dence of an implied contract of tenancy. But 
the learned Subordinate Judge does not rely 
onit for that purpose. The facts stated by 
him are as follows :—“ These defendants were 
and had been in occupation of the land as 
their service tenures or chowkidart chakran 
land and they were not absolute strangers or 
trespassers. Besides they were suffered t9 
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remain in possession without any objection.” 
Now, it is not disputed that once these chowkz- 
daré chakran lands were resumed and settled 
with the plaintiff’s predecessor, the latter 
had the right to take khas possession of these 
lands. The mere omission of the plaintilf's 
predecessor and of the plaintiff after him to 
assert that right would not amount to ac- 
quiescence. To hold that the plaintiff was 
not entitled to enforce this right because the 
defendants had been allowed to hold the land 
for eleven years before this suit was brought 
would be equivalent to reducing the period of 
twelve years allowed by the law of limitation 
which obviously we cannot do. 


There remains to be considered what was 
the effect of the plaintiff’s predecessor bring- 
ing a suit for compensation for use and oc- 
cupation without a prayer for ejectment. The 
learned Subordinate Judge has relied on two 
rulings; Khondakar Abdul Hamid v. Mohini 
Kania Saba Ohowdhury (1) and Abdul Rakim 
Shaha v. Rajendra Narayan Raz (2). The only 
application that the former ruling has to the 
present case is that it lays down that once a 
landlord has exercised his option of treating 
a trespasser as a tenant, he cannot after- 
wards treat him asa trespasser. This is a 
sound principle but the question that really 
arises in the present case is whether these 
defendants have at any time been treated as 
tenants. The second of these rulings has a 
distinct bearing on this question and, un- 
doubtedly, portions of that judgment taken 
by themselves would support the decision of 
the two lower Courts that the plaintiff's 
predecessor converted these defendants into 
tenants when he sued them for compensation 
without asking for khas possession. But 
as was pointed out by Lord Halsbury in 
Quinn v. Leatham (8); “Every judgment 
must be read as applicable to the particular 
facts proved or assumed to be proved, since 
the generality of the expressions which may 
be found there are not intended to be ex- 
positions. of the whole law, but governed and 
qualified by the particular facts of the case in 
which such expressions are to be found. A 
case is only an authority for what it actually 
decides. It cannot be quoted for a proposition 


(1) 4C. W. N. 508. 

(2) 1 Ind. Cas. 312; 13 O. W. N. 635. 

(3) (1901) A. C. 495 at p. 506; 70 L. J. P. O. 76; 65 
d. P. 708; 60 W. R. 189; 86 L. T. 289; 17 T. L. R. 749. 
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that may seem to follow logically fromit.” Inthe 
case of Abdul Hakim Saha v. Rajendra Narain 
Rat (2), the suit was in respect of excess area 
added to the original holding of the tenant 
and it was desided that as in respect of that 
area the landlord had once sued for use and 
occupation, he must be regarded as having 
recognized the defendant as a tenant in res- 
pect of it and could not treat him as a 
trespasser. 


We are of opinion, that the remarks of the 
learned Judges in dealing with the particular 
facts of that case are not of universal appli- 
cation and do not support the proposition 
that in all cases, in which a landlord sues for 
compensation for use and occupation of land 
but does not ask for ejectment of the defend- 
ant therefrom, he waives his right to eject 
aud must be taken to have recognized the 
defendant as his tenant. All that was de- 
cided in that case, so far as these remarks 
have any application, was that that particular 
suit, though framed asa suit for compensa- 
tion for use and occupation, must be regarded 
as a suit for rent. 


The right to sue for damages for use and 
occupation is one that is conferred not by 
the Tenancy Act but by thegeneral law and 
we can see no reason why the owner of land 
should not first sne a trespasser for occupa- 
tion in expectation that after succeeding in 
that suit he would be able to get the treg- 
passer to ask for or agree to a settlement. 
Then if he and the trespasser failed to come to 
terms, the owner of the land would be com- 
pelled to bring a suit for ejectment in order 
to assert his right to the land. We are, 
therefore, cf opinion that the lower Courts 
were wroug in refusing to grant the plaintiff- 
appellant decrees for ejectment against these 
defendants. The suits must be remanded for 
determination of the other issues, which have 
been left undecided, by the Court of first . 
instance. The respondents will pay the ap- 
pellant's costs inthis Court, Other costa will 
abide the result. 

Appeals allowed; - 
Case remanded. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Orvin ‘Revision APPLICATION No. 59 or 1913, 
June 12, 1913. 

Present; —Mr. A. Sabovoadiere, A. J. O. 
ABDUL GHANI KHAN —PrAINTIFF— 
APPLICANT 
versus 
ABDUL MAJID KHAN—Derenpayt— 
RESPONDENT. 

Promissory-note— Note given as security for previous 
debts - “Rukka indul talab”, meaning of— Construction 
of doswment. 

Where a note, given as a security for sums already 
due but not payable on demand, contained the words 
‘ukka indul talab”: 

Held, that the note being a new contract, altering 
the terms and conditions upon which the money 


^ was previously payable, was a promissory-note. 


Jawahir Singh v. Lachman Das, 3 O. C. 195, Govind 
Gopal v. Balwanirao, 22 B. 986, distinguished. 


Application against an order of the Munaif, 
Safipur, dated 19th March 1913, exercising 
Small Cause Court powers. 

Mr. Hart Kishén Dhaun, for the Appli- 
cant, 

Mr. S. AE Mohammad, for the Opposite 
Party. 

ORDER. —This isa suit upon what is 
pleaded as a promissory-note for Rs. 180. 
The note admittedly was given as a security 
for sums already due. The lower Court has 
dismissed the suit onthe ground that the 
note is not a promissory-note but a mere 
acknowledgment of the existing debts without 
any fresh contract to pay those debts. The 
suit was tried by the. lower Court in its 
capacity as a Court of Small Canses and the 
present application is made under the Pro- 
vincial Small Cause Courts Act, and section 
115 of Act V of 1908. The terms of the note 
are as follows:— 

“Joki mubligh Rs. 180 Abdul Ghani se hisab 
ho kar is tafsil se ki sal tamam 1319 wa 1390 
, wa fasl kharif ka mubligh Rs. 23.8.0 samghauta 
` ke nikle, wa ghalsari tilat ka maisud Rs. 157 hue, 
jis kt mizan Re. 180 hote hain, musammi mazkur 
se wasul pa kar yeh rukka indul talab tikat 
kimat ek anna chaspan par likh diya ki 
sanad rahe, aur kam awe.” 

Tt seems tome that the translation of 
those terms should run as follows:— 

"Whereas Rs. 180 appears tobe due on 
account stated by Abdul Ghani according to 
the following detail, that is to say, profits 
for the whole year 1319 and for the kharif 
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season of 1320==Rs. 23-8 and on account 
ofa golden Ghalsari with interest=Rs. 157, 
in all Rs. 180, therefore, having received the 
said sum {from the aforesaid person, I have 
written this note payable on demand upon 
which a one-anna stamp has been affixed in 
order that it may be evidence of the same and 
be used when required.” 

The lower Court has quoted the rulings 
of Jawahir Singh v. Lachhman Das (1) and 
Govind Gopal v. Balwantrao (2). In the 
latter case, there is no reference whatever to 
payment or anything ofthe kind, and I 
think we may leave it out of consideration 
so far as the interpretation of the note in 
the present case is concerned. In the case of 
Jawahir Singh v. Lachhman Das (1), the note 
on which the suit was brought is quoted 


in full. It euds with “majmua Ra. 12,937-14 
hue gts harukka tahrir kar diya gaya, 
Fakat. Markum 22nd November 1895. 


Mubligh 12, 937-14 tarikh 22nd November 
wuk wajibulada 
haz," 

In his judgment in the case, Mr. Spankie 
remarks: “The words “wuh wajibulada hai" 
only mean that the balanceis payable, and 
do not mean that the defendant promised 
to pay the balance", Furtheron he remarks:— 
"Having regard to these cases, I am of opinion 
that the acknowledgment contained in the 
rukka, dated the 22nd November 1895, is nob 
itself evidence of a new contract to pay that 
debt.” The cases cited by Mr. Spankie 
do not any of them contain mention, so far 
as Mr. Spankie’s judgment tells us, of any 
rukka containing the word “indul talab”, 
There can be no doubt thatif there is no 
fresh contract for payment, this is nota 
promissory-note but a mere acknowledgment 
of pre-existing debts, and the question for 
decision is whether the words of this 
particular note do or do not amount to a 
new contract in the form of a promissory- 
note. It seems to me that the words “rukka 
indul talab” can have no meaning except that 
ofa note payable on demand. The word 
“rukka” certainly conveys the meaning of 
& written statement of a debt due and the 
words "Zndul talab” can only mean "payable 
upon demand." IlL does not appear that 
either the profits mentioned in the note or 


(1) 8 O. O. 195. 
(2) 22 B. 086. 
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the sum due on account of the ghalsar: were 
payable on demand, and 16, therefore, seems to 
me that this was a new contract altering 
the terms and conditions upon which the 
money was previously payable. In this view, 
it was a promissory-note and as it has been 
held that its execution by the opposite party 
is proved and that there was no evidence 
of failure of consideration, I must set aside 
the order of the lower Court. The claim of 
the plaintiff is decreed with costs in both 
Courts. Fature interest will be charged at 
six per cent. per annum, 
Order set aside. 


CALCUTTA HIGH COURT. 
Second Civin APPEAL No. 3850 or 1910. 
April 8, 1913. 

Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
GOPESWAR MISRA AND ANOTHER- 
PLAINTIYFS— ÁÀPPELLANTS 
versus 


GOPINI BAISHNABI —DRFENDANT— 


RESPONDENT. 

Practice —Rebutiing -Decision based on assumption, 
which party had mo opportunityio controvert—Hindw 
Law—Alienation by limited ownvr— Portion of estate — 
Assent of reversioner, effect of. 

A decision which is open to the objection that it is 
based on an assumption, which a party had no oppor- 
tunity to controvert, cannot stand. 

An alienation by a limited Hindu owner, such as a 
widow, daughter or mother, of the whole of the estate 
of the last full owner in her hands with the assent of 
the entire body of immediate reversionary heirs, is 
good; but this doctrine has no application to a case 
where a portion only of the estateis alienated. Ina 
case of this character, the assent of the reversioner 
merely furnishes evidence of the propriety of the 
transaction. The quantum of assent necessary to 
validate, beyond the life-time of the limited owner, 
an alienation by her of a portion only of the estate 
with the assent of a reversioner, must depend upon 
the circumstances of each case. 

Debi Prosad v, Golap Bhagat, 19 Ind. Cas, 273; 17 C. 
W, N. 701; 17 O. L.J. 499, followed, 


Appeal from the decree of the District 
Judge of Bankura, dated September 12th, 
1910, reversing that of the Sub-Judge of that 
District, dated July 15th, 1909. 

Babus Dwarka Nath Ohakravart: and Bipin 
Bihart Ghose, (J unior), for the Appellants, 

Babu Bijoy Kumar Bhatiucharyya, for the 
Respondent. 
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JUDGMENT.— This is an appeal by the 
plaintiffs ina suit for declaration of title 
toimmoveable property and for recovery of 
possession thereof, The plaintiffs claim the 
disputed property as the reversionary heirs 
to the estate of their maternal uncle, Sashi 
Bhusan. The defefidant bases her title on 
a conveyance, executed on the 27th Septem- 
ber 1871, by Alhadini, the mother of Sashi 
Bhusan, and by Harilal, the paternal uncle 
of Sashi Bhusan.  Alhadinildied on the 30th 
June, 1907, and the present action was 
commenced on the 24th January 1908. 
The defendant resists the claim on the 
ground that the sale by Alhadini was for 
legal necessity; she also asserts that the 
plaintiffs have no title to the property as 
the sons of the sister of Sashi Bhusan. The 
Court of first instance overruled these 
objections and decreed the suit. Upon 
appeal, the District Judge has reversed 
that decision on the ground that as Harilal 
joined in the conveyance by Alhadini, the 
purchaser acquired an absolute title in the 
property conveyed. In support of this con- 
clusion. the District Judge has relied on 
the ease of Bajrangi Singh v. Mantkarnika 
Baksh Singh (1). On behalf of the appel- 
lant, the decree of the District Judge has 
been assailed on two grounds; first, that he 
has erroneously assamed that Harilal was, 
at the time of the conveyance, the immedi- 
ate  reversioner to the estate of Sashi 
Bhusan; and secondly, that even if it be 
assumed that Harilal was the immediate 
reversioner, his consent to the alienation did 
not pass an indefeasible title to the purchasers 
inasmuch as the property conveyed formed 
a portion only of the estate of Sashi Bhusan. 
In our opinion, each of these contentions is 
well founded and must prevail. 

In so far as the first point is concerned, 
it does not appear to have been alleged by 
the defendant in the primary Court that. 
the conveyanee was operative as against 
the actual reversioners because it was execut- 
ed with the assent of the then next rever- 
sioner. Conégequently, the question whether 
or not Harilal was the immediate rever- 
sioner atthe date of the conveyance was 
never put in issue between the parties. The 


appellants, on the other hand, assert in this 

(1) 35 I. 4,1; 30 A. 1 3 M. L. T.1; 120. W. N. 74: 
9 Bom. L. R. 1348; 6 O. L. J. 766; 5 A. L. J. l; 17 M. 
L. J. 805. 
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Court thatif the question had been raised, 
they could have proved that at the time of 
the conveyance, there was à nearer 
reversioner to the estate of Sashi Bhusan, 
namely, their elder brother who died during 
the life-time of Alhadini and did not, con- 
sequently, succeed to the estate of his 
maternal uncle. Tho decision of the District 
Judge is, therefore, open to the objection 
that it is based on an assumption which 
the plaintiffs had no opportanity to con- 
trovert. 

In so far as the second point is concerned, 
it has now been decided by a Full Bench, 
in the case of Debs Prosad v. Golap Bhagat 
(2). that the decision of Nobokishore Sarma 
Roy v. Hari Nath Sarma Roy (3) is restricted 
in its application only to cases where the 
limited owner, such as a Hindu widow, 
daughter, or mother, alienates the whole 
estate of the last full owner in her hands 
with the assent of the entire body of 
immediate reversionary heirs; in a case of 
this description the result of the alienation 
is the same as if the limited owner had 
accelerated the estate of the immediate 
reversioner by a relinquishment of her own 
interest. But, this doctrine has no applica- 
tion to & case like the present, where a 
portion only of the estate in the hands 
of the mother of the full owner was alienated; 
the rule laid down in Nobokéshore Sarma 
Roy v. Hart Nath Sarma Roy (3) 
cannot be applied here, and the de- 
cision to the contrary effect, in Pulin 
Ohandra 
overruled by the Full Bench in Debt Prasad 
v. Golap Bhagat (2). In a oase of this 
character, the assent of the reversioner 
merely furnishes evidence of the propriety 
of the transaction. The quantum of assent 
necessary to validate, beyond the life-time 
of the limited owner, an alienation by her 
of a portion only of the estate with the 
assent of a reversioner, must depend upon 
the circumstances of each case. The ground 
upon which the District Judge has based 
his decision cannot, consequently, be sup- 
ported, even if it be assumed that Harilal, 
at the time of the sale, was the immediate 
reversioner, 


(2) 19 Ind. Cas. 278; 17 C. L. J. 449; 17 0. W. N. 
1 vs 


3) 10C. 1102. ` 
4) 35 C. 939; 12 0. W, N. 837; 8 C. L. J. 280. 
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The result is, that this appeal is allowed, 
the decree of the District Judge set aside 
and the case remanded to him in order 
that the appeal may be re-heard. The costs 
in this Court will abide the result. 

Appeal allowed; Oase remanded. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Rent ÀÁPPBAL No. 32 or 1911. 
April 29, 1913. 

Present; —Mr. Lindsay, A, J. C., and 
Mr. Kanhaiya Lal, A. J. O. 
Maharaja BHAGWATI PRASAD 
SINGH —PGAINTIFE — APPELLANT 
VETEUS 
RAM JIWAN AND OTHERS — DEFENDANTS — 
' RESPONDENTS. 

Oudh Rent Act (XXII of 1886), s. 140-—4rrears of 
rent, suit to recover—Dahyak allowance, how to be paid 
— Counter claim—Hquitable set-off —Parb payment, 

Section 140 of the Oudh Rent Act prevents the 
defendant in a suit for arrears of rent from raising a 
plea of counter-claim or equitable set-off except in 
the particular set of circumstances for which the 
section provides, but not from raising a plea of part 
payment. Hence ina suit for arrears of rent, the 
defendants are entitled to set up their claim to 
Dahyak allowance not by way of set-off, but by way 
of part payment, for anything which the parties 
agreed might be deducted from the rent would be 
pro tanto a payment of the rent. 

Hafiz Suleman v. Baroda Das, A. W. N. (1899) 143; 
Bent Madho v. Gaya Prasad, 18 A. 404 A. W. N. 
(1893) 168; Kishorechand Champalal v. Madhowji 
Visvam, 4 B. 407, referred to. 

Appeal against an order of the District 
Judge, Gonda, dated 8th February 1911. 

Babu Basdeo Lol, for the Appellant. 

Pandit tfokaran Nath Misra, for the Re- 
spondents. 

JUDGMENT.—The principal question for 
decision in these appeals has been described 
in the order of the 17th July 1911, by which 
the cases were referred to a Bench for 
decision. On the one side, we have two 
talukdars who between them represent 
the superior proprietary interest in two 
villages, Ramnagar and Jilyani. On the 
other side, we have & number of persons who 
are admittedly entitled to a dahyak allowanae 
and who hold the leases of these two villages. 
The dispute between the parties is as to the 
manner in which the dahyak allowance is to 


be paid. Must the lessees pay up the entire 
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amount of the jama on which they hold and 
recover afterwards from the talztdars the ten 
per cent. allowance on the jama to which they 
are entitled? Or is the obligation of the 
lessees only that of paying as rent the jama 
less the ten per cent. deduction? As explained 
in the order of reference, cases of this kind 
have been before this Court already. 


Section 140 of the Oudh Rent Act is clear 
on the point that in a suit to recover arrears 
of rent, no set-off can be allowed against the 
claim except in respect of any amount which 
may be due to the defendant on an unexecut- 
ed decree under the Act, and so in the cases 
now before us if the claim made by the 
defendants with respect to the payment of 
their dahyak dues is one by way of set-off, it 
. must be disallowed. 

The question of set-off in suits for arrears 
of rent has been discussed at considerable 
length in a case decided by the Allahabad 
High Court, Hafiz Suleman v. Borada Das (1). 
The facts of that case are not similar to 
those of the cases we ‘are - considering 
here nor did the North-Western Provinces 
Rent Act (XII of 1881), which was applic- 
able there, contain any provision similar to 
that contained in section 140 of the Ondh 
Rent Act. But the observations of Strachey, 
C.J., on the law of set-off are of general 
application and may profitably be studied in 
connection with the question now before us. 

The defendant ina suit for money may be 
owed money by the plaintiff who is suing 
him, and where this is the case, he may rely 
upon the fact by way of defence. 


The money may be due to him in respect 
of a tratsaction quite independent of that 
which gave rise to the liability the plaintiff 
is seeking to enforce; in such a case, the defend- 
ent may counter claim. Or again it may be 
that the defendant can show that the plaintiff 
owes him money by reason of something 
arising in the course ofthe very transaction 
in respect of which the claim is made. For 
example, in a suit for the price of goods sold 
and delivered the defendant may be al- 
lowed to set off damages sustained by him 
owing to non-delivery of some of the goods 
contracted for. [Of. Krshorechand Champalal v. 
Madhowit Visram (2)]. In such cases, the 


(1) A. W. N. (1899) 148. 
(2) 4 B. 407. 
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defendant, though not obliged to plead 
a sot-off, is allowed to meet or reduce 
the plaintiff's claim by giving evidence 
to show that something is due to him 
from the plaintiff in respect of the very 


transaction .in suit, and the plea is 
treated as one of equitable set-off, 
Cases falling within either of these 


classes would be covered by the language 
of section 140 of the Oudh Rent Act 
so as to prevent the defendant in a suit 
for arrears of rent raising a plea of 
counter claim or equitable set-off except 
in the particular set of circumstances for 
which the section provides. But apart 
from these cases, a defendant may meke 
a claim for money owing him by the 
plaintiff a matter of defence by a plea 
of whole or part payment. Thus in the 
case of a claim for rent, anything which the 
parties agreed might be deducted from 
the rent would be pro tanto a payment 
of the rent. A case of. this description 
is referred to in Bent Madho v. Gaya 
Prasad (3), where the parties had agreed 
that the interest of a bond should be 
deducted from the rent, and no doubt 
ib was a case of this nature ‘which 
was in the mind of Mr. Scott when 
dealing with the case of Ramphal v. 
Deputy Oommisstoner of Gonda (4), in 
which he held that in the absence of an 
agreement that nan kar shonld be deducted 
from the rent or evidence of some con- 
nection between the  nankar and the 
defendant's right as lessee, the defendant's 
claim to deduct the amount of his cash 
nankar from his rent was a claim to a 
set-off within the meaning of section 104 
of the Ondh Rent Act and was not 
admissible. 

In cases where the right to dahyak is 
claimed, the legal relation of the parties 
has been, as a rule, constituted not by 
agreement but by a decree of Court, 
but that fact would not, of course, affect the 
application of the principle jast referred 
to, Bo ag to prevent a defendant in a 
case like the present from putting for- 
ward his claim to dahyak as a plea of 
part payment. It is unfortunate that in 
many instances the decrees drawn up by the 


(3) 16 A, 404; A. W. N. (1898) 168. 
(4) Rent Appeal No. 108 of 1905, 
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Settlement Courts at the firat Regalar Settle- 
ment were loosely worded and left tha true 
position of the parties in doubt. In many 
cases which have come to notice, the persons 
who claimed these dahyak rights did assert 
that their ten per cent. allowance was 
paid to them by deduction from the rent 
payable by them when they held the theka of 
the village and in some instances the decree 
provided in express terms for the paymeu^ 
of dahyak dues in this way. For example, in 
the case reported in Selected Vecisions of the 
Board of Revenue (Jacob's Edition at page 
199), Tulshi Ram v. Lal Achal Singh, 
the decree distinctly laid down that dehyak 
was to be deducted from the amount of jama, 
In & case like that there would be no doubt 
that the claim to dhavak could, in a suit 
for arrears of rent, be set up as a plea of 
part payment. Weare dealing in the present 
appeals with the dahyak rights of two villages, 
Jilyani and Ramnagar, rights which were 
fixed by decrees of the Settlement Courts 
and ibis proper, therefore, to consider how 
the language of the decree is to be in- 
terpreted. Now in the case of Jilyani, 
where the ease was fought out to a finish 
between parties, the decree awarding dahyak to 
the plaintiffs in that case directs that it is to 
be paid “in the manner observed heretofore.” 
What that manner is is not set out in the 
decree and in order to ascertain the mean- 
ing of the word,s we must refer to the 
judgment which precedes. The claims 
of both the parties are referred to in 
detail and it is stated that the plaintiffs’ case 
was that he had always received his dahyak 
dues by deduction from his rent as lessse 

dayhak zeri-theka men mujra mila ki” and 
so when the Oourt decided that the plaintiff 
was entitled to dahyak and directed that it 
should be paid in the manner obtaining 
heretofore, the reasonable conclusion is that 
the decree intended to lay down that the 
dahyak dues were to be recoverable by deduc- 
tion from the rent. 

In the Ramnagar case, the situation is not 
quite so clear. That was a.case between the 
same parties but the decree was based upon a 
compromise entered into after the suit had 
been contested for some time. The nature 
of the contest is stated in the judgment which 
is dated. 18th November 1869. It was 
claimed that Ramnagar had been granted 
once to a person named Samadhan and that 


pad 
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he was entitled to dahyak. A reference is 
made to a case brought by Samadhan against 
the éalugdar in which a statement was made 
by him to the effect that the dahyak dues 
were recovered by a deduction of them from 
the amount of the rent. It appears 
thal Samadhan first mortgaged and 
then sold this bi grantof Ramnagar to 
Jagannath, who was the plaintiff in the case 
decided by this judgment of the 18th Novem- 
ber 1869, and it was alleged that the trausfer 
to Jagannath had been recognised by the 
talugdar who admitted his right to receive 
dahyak, whether or not he held the lease of 
the village. It was further stated that 
Jagannath continued to hold under the same 
arrangement observed in the case of Sama- 
dhan, an arrangement which would include 
the payment of dahyak by a deduction from 
the rent so long as Jagannath held the £heka. 
Jagannath, as a matter of fact, was suing the 
talugdar for sub-settlement, but when he 
found that this claim could not succeed, he 
compromised with the talugdar who admitted 
his right to reesive dahyak at ten per cent. 
on the kham nikasi and promised to give 
him always the first refusal of the theka of 
Ramnagar. A decree was passed in the 
terms of the compromise and although it does 
not mention the manner in which the dehyak 
is to be paid, we think ita fair inference from 
what has been said, regarding the course of 
the litigation whichtook place before the 
settlement, that it was certainly contemplated 
between the parties that dahyak would be 
allowed by deduction from the rent so long 


‘asthe dahyak-holder had the lease of the 


village. That was described as having been 
the old practice (which it probably was as 
being obviously the most convenient) and 
wemay well gather, therefore, that it was 


‘tacitly accepted that the dahyak should be 


paid by a proportionate reduction of the 
rent. We have come to the conclusion, 
therefore, that in these cases, the defendants- 
respoudents were entitled to setup their 
claim to dahyak not by way of set-off, but 
by way of part payment and that there is 
nothing in section 140 ofthe Oudh René 
Act to prevent their doing so. 

The only other matter we have to deal 
with is the claim whieh the superior pro: 
prietors made in these cases for interest on 
the arrears of rent they claimed. The ques- 
tion hardly arises in view of what wo have 
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decided above, but we may state our opinion 
that the talugdars are not entitled to recover 


interest, We need not decide whether or 
not these dhayak-holders are  under-pro- 
prietors: they appear in any case to be 


ihekadars and the expression "tenant" in sec- 
tion 141 of theOudh Rent Act does not include 
a thekadar. Aquestion was raised at one stage 
of the proceedings, namely, whether under 
the terms of a certain gabuliyat put forward 
in evidence, there might not bea liability to 
pay interest according to the terms of a 
contract but it has now been found that the 
gubuliyat was not proved and the learned 
Counsel who appears for the falugdar appel- 
lants concedes that the claim for interest 
cannot now succeed. 

The result is, that Appeals Nos. 36 and 37 of 
1911 are allowed. The decrees of the lower 
Appellate Court are discharged and the 
decrees of the Courtof first instance restored. 
The appellants in these cases will get their 
costs both here and in the lower Appellate 
Court. 

Appeals Nos. 32 and 34 of 1911 fail and 
are dismissed with costs, 

Appeals Nos. 86 and 37 allowed. 
Appeals Nos. 82 and 84 dismissed. 


CALCUTTA HIGH COURT. 
SgooxD Orvin APPRAL No. 174 or 1911. 
May 8, 1912. 
Presení:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 

Sri Sri RADHA MADHAB NARAN 
(DEB) HIKIM —DEF£SDANT— APPELLANT 


versus 


MILAN MAHATO AND OTAREBS—PLAINTIFFS ° 


— RESPONDENTS. 

Grant—Hikim—Grant by  Hikim, effect of —Invalid 
grant— Acceptance of rent from grantee, whether | recog- 
nition of validity of grant—Right of occupancy whether 
can be acquired wnder trespasser or temporary inter- 
mediate-holder—Terms of grant—Construction when 
ambiguous —Subsequent conduct of parties. 

Tn a certain family the eldest son of the owner 
succeeded to the property as the Raja, while the 
second son was entitled to certain property as Hikim: 

Held, that a grant made by a Hikim continued in 
operation neither for the life of the grantor nor for 
the life of the grantee, but during the life of the 
Raja. 

TE there has been an invalid grant, the acceptance 
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of rent from the grantee does not necessarily operate 
as a recognition or afirmance of the authority and 
validity of the grant. 

Chaitan Singh v. Sadhart Monim, 5 O. L. J. 62 and 
President and Governors of the Magdalen Hospital Y.. 
Knotts, 4 App. Cas. 324; 48 L.J. Ch. 679; 40 L. T. 466; 
27 W. R. 602, relied npon. 

Under Act X of 1859, a right of occupancy could 
be acquired under a trespasser as also under a tem» 
porary intermediate holder. 

Ameer Hossein v. Sheo Suhae, 19 W. R. 3388; Zulfun 
Beebee v. Radhica Prosonna Chunder, 10. L. R. 388; 
8 O. 560 and Golam Panja v. Hurrish Chunder Ghose, 
17 W. R. 652, followed. 

In order to determine the true nature of a grant, 
the terms whereof are ambiguous, reference to the 
subsequent conduct of the parties may be necessary, 

Ram Dayal Giri v. Midnapur Zemindary Co., 7 Ind, 
Cas. 785; 15 OC, W. N. 268 and Pramatha Nath Kumar 
v. Nilmont Kumar, 10 Ind. Cas. 431; 14 O. L. J. 38; 
15 O. W, N. 902, referred to. 

Àn adverse possession is nob of any avail unless ib 
is brought to the knowledge of the person against 
whom tho adverse title is sought to be acquired. 

Raja Saheb Perhlad Sein v. Baboo Budhoo Singh, 12 
W. R. (P. 0.) 612 M. I. A. 276; 2 B. L. R, 111 (P. C.) 
20 Eng. Rep. 848 and Tekaetnee Goura Coomaree v. 
Saroo Coomaree, 19 W.R. 252, relied upon. 

Appeal from the decree of the Sub-Jndge 
of Manbhum, dated December 5th, 1910, 
reversing that of the Second  Munsif of 
Parnlia, dated January 30th, 1908. 

Babus Jogesh Ohandra Roy and Lalit Mohun 
Ghose, for the Appellant. 


Babu Dwarka Nath Mitra, for the Re- 
spondents. 

JUDGMENT.—This is an appeal on 
behalf of the defendant in an action com- 
menced by the plaintiffs-respondentslfor declar- 
ation of their title as permanent tenants in 
respect of the disputed land and for recovery 
of possession thereof. The case for the 
plaintiff is that on the 31st March 1862, a 
permanent lease was granted to their pre- 
decessor by one Mohendra Narain and that 
they were in possession by virtue of that 
lease till 1905, when they were unlawfully 
evicted by the defendant. The Court 
of first instance dismissed the suit on the 
ground that the permanent lease set up by . 
the plaintiffs as the foundation of their 
title was not binding upon the defendant. 
Upon appeal, the Subordinate Judge has 
taken the same view in so far as the efficiency 
of the lease is concerned, but he has held 
that as the grant was made for the purpose 
of reclamation, the plaintiff are ‘entitled to 
succeed. On behalf of the appellant, this 
decision has been assailed as self-contradictory 
and it has been argued that as the plaintiffs 


Voi, XXI] 


“RADHA MADHAB NARAN V. MILAN MAHATO, 


have failed to establish their alleged porma- 
nent tenancy, they are not entitled to 
relief on the other ground as against the 
defendant. 
To test the soundness of this argument, it 


- is necessary to explain the position of the 


family, one member whereof made the 
grant of 1862. It appears that in this family 
the eldest son of the owner succeeds to the 
property as the Raja, while the second son is 
entitled tothe particular property now in 
dispute as Htm. Mukund Narain was the 
Raja from 1861 to 1874 and his younger 
brother Mohendra Narain the grantor of this 
lease was the Hikim. Upon the death of 
Mukund Narain in 1874, he was succeeded by 
Kishore Prosad who was Raja from 1874 
to 1892. The brother of Kishore Prasad, 
Ganga Narain, became the Hikim- during 
this period. During the incumbency of 
Kishore Prosad, the estate got heavily 
involved in debts and the provisions of the 
Chota Nagpur Encumbered Hstates Act were 
brought into requisition. This was the 
condition of things during the life-time 
of Kishori Prasad, and even after his death, 
the estate continued in the hands of the 
Manager under the Hnoumbered Estates Act. 
It further appears that at this stage there 
was a dispute as to the succession, and 
while the controversy went on, it wag 
necessarily uncertain who would be entitled 
to take the Raj and who would succeed as 
the Hzkém: the Manager under the Encum- 
bered Estates Act took possession of 
Hikwnali properties as well, and continued 
in occupation down to the year 1896 exercia- 
ing all the powers of a Manager under 
the statute in relation thereto. During the 
two following years, Mohendra Narain, who 
had ceased to be Azkim upon the death 
of his brother in 1874, forcibly took posses: 
sion of the disputed property and collected 
rents from the tenants. Meanwhile, the 
dispute as to succession had been settled 
and in 1899, Radha Gobind took possession 
of the estate as Raja while his younger brother, 
Radha Madhub, took possession of the 
Hikimalt properties as Atkim. There is no 
evidence to show that any rent was accepted 
from the plaintiffs by Radha Madhub him- 
self, and as already stated, about the year 
1905, the plaintiffs lost possession. Their 
grievance is that at. the time when they 
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were evicted, they had a subsisting right 
under the grant of 1862 and they now seek 
to recover possession on the strength of that 
title. The Courts below have held con- 
currently that a grant made by a Hikim 
continues in operation neither for the life 
of grantor nor for the life of the grantee, 
but during the life of the Raja. The reason 
for this rule becomes obvious when wa con- 
sider the nature of the Hikimali tenure. It 
ig explained by Sir William Hunter in his 
Statistical Accounts of Bengal (Vol. XVII, 
386) that Hikimali is a term applied to 
grants of land assigned for the maintenance 
of the Hikim or second brother and the 
Kumar or third brother of the zemindar 
for the time being. Onthe death of the 
zemindar, the brother of his suecessor takes 
up the land attached to the office of Hzkim 
or Kumar and performs the services in 
consideration whereof these lands are held. 
A Hikimals tenure is thus dependent on the 
life of the zemindar and not on that of the 
tenure-holder himself. It is fairly clear, 
therefore, that the grant of the 3lst March 
1862, could not, under ordinary circum- 
stances, continue in operation after the death 
of Mukund Narain, when the grantor bimself 
would cease to be Azkim, Consequently, during 
the incumbency of Ganga Narain as Hikim 
from 1874 to 1892, it was open to him to 
repudiatethe grantand to eject the grantee as 
trespasser. Ganga Narain, however, accopt- 
ed the grantee as his tenant and continued to 
recognise him as such and to realise rent 
from him in that character. Upon the death 
of Kishore Prosad when Ganga Narain ceased 
to be Hikim, the property came into the 
possession of the Manager under the Encum- 
bered Estates Act. It may bea matter for 
controversy whether the Manager was entitled 
under the law to take possession of the 
Hikimali tenure. If the true theory be that 
upon the death of the Raja, the Hakimali 
tenure reverts to the Raj and is re granted 
to the new Hikem, the position may be 
defensible that upon the death of Kishori 
Prosad while the dispute as to succession 
continued, the Manager was rightfully in 
possession of the entire property of the 
Raj inclusive of the Hikémal tenure. On 
the other hand, if the true theory be that 
upon the disappearance of one Hrktm, the 
Hikimali property passes directly to the 
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successor as Hikim, it may well be doubted 
whether the Manager under the Encumbered 
Estates Act was competent to take possession 
of the Hikimal: property. The fact, however, 
remains that upon the death of Kishore 
Prosad, the Manager obtained possession and 
if he was not the de jure holder he was, 
undoubtedly, the de facto holder of the pro- 
perty. The propriety of his possession has 
not, up to the ` present moment, been chal- 
lenged by the defendant, and we may 
accordingly proceed on the assumption that 
such possession was lawful. The question, 
therefore, arises what is the precise effect 
of the acceptance of rent, by the Manager 
under the Encumbered Estates Act, from the 
plaintiffs during the years 1893 to 1896. On 
behalf of the plaintiffs, it has been contend- 
ed that such acceptance of rent was 
equivalent to a recognition of the validity 
and binding character of the grant of 1862. 
On behalf of the appellant, it has been 
argued, on the other hand, that in view of the 
decision of the Judicial Committee in Benz 
Pershad Koeri v. Dudh Nath Roy (1), the grant 
became void upon the death of Kishore 
Prasad, if not upon the death of Mukund 
Narain, and that the acceptance of rent 
by the Manager could at best operate as 
recognition of some rightin the plaintiffs, 
not necessarily identical with that created 
in 1862. In our opinion, the materials on 
the record do not justify the conclusion that 
the acceptance of rent from the plaintiff 
by the Manager involved by implication, 
a recognition of the continuance of the 
grant of 1662. The view we take is sup- 
ported by the decision of this Court in 
Ohaitan Singh v Sadhari Monim (2), where 
ib was pointed out, on the authority of the 
decision of the House of Lords in President 
and Governors of the Magdalen Hospital v. 
Knotts (8), that if there has been an invalid 
grant, the acceptance of rent from the 
grantee does not necessarily operate aaa 
recognition or affirmance of the authority 
and validity of the grant. In this view, 
the conclusion follows that the plaintiffs, 
when evicted by the defendant in 1£96, 
were still tenants in occupation and could 
not be ejected uuless after their tenancy 


(1) 27 C. 166; 26 T. A. 216; 40. W. N. 274, 


(2) 5 0. L. J. 62. 


466; 27 W. R. 602. : 
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had been lawfully terminated, even if it 
be assumed that the tenancy was of a 
terminable character. With reference to this 
question, ib has been argued by the respond- 
ent that the tenancy was not of a termin- 
able character because the grant of 1862 
was on the face of it for agricultural purposes 
and that the tenants had acquired a right 
of occupancy in accordance with the pro- 
visions of Act X of 1859. Now, ib may 
be conceded that under that statute, a right 
of occupancy could be acquired under a 
trespasser as recognised in the cases of 
Ameer Hassain v. Sheo Suhae (4) and Zulfun 
Beebee v. Radhica Prosonno Uhunder (5), 
and such right could also be acquired when 
the grantee was let into occupation by a 
temporary intermediate holder as laid down 
in the case of Golam Panja v. Hurish Cnunder 
Ghose (6). Buteven if we accept in sub- 
stance the view put forward on behalf of 
the respondent, which is in essence the 
view adopted by the Subordinate Judge 
the position remains that the queation of 
the nature of the grant of 1562, has never 
been directly put in issue and we are thus 
unable to pronounce a final and definite: 
opinion upon the question whether the 
grantee of 1862, was a raiyat or an inter- 
mediate tenure-holder. No right of occu- 
pancy sould plainly be claimed unless the 
grant was to a razyat. The respondent has 
accordingly suggested that the question of 
the trne nature of the grant may be deter- 
mined as laid down in the case of Durga 
Prusonno Ghose v. Kali Das Dutt (7), upon 
a construction of the lease. But as has 
been explained in the cases of Ram Dayal 
Girt v. Midnapur Zemindary Co. (8) and 
Pramatha Nath Kumar v. Nilmont Kumar 
(9), in order to determine the true nature 
of a grant, the terms whereof are ambiguous, : 
reference tu the subsequent conduct of the 
parties may be necessary. The case as we 
have stated has not been considered from 
this point of view, and we are, therefore, 
not in a position to support the conclusion 
of the Subordinate Judge that although 


(4) 19 W. R. 338, 
(5) 1 0. L. R. 888; 8 C. 560. 


(7) 9 O. L. R. 449, 
(8) 7 Ind. Cas. 785; 15 C, W. N. 203. 
(9) 10 Ind. Cas. 431; 140, L. J. 38; 18 O. W. N. 
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prima facie the grant of 1862, would lapse 
upon the death of the Raja Mukund Narain, 
yet the grantee or his successor-in-interest 
is entitled to the privileges of an occupancy 
rawat, The respondent has further con- 
tended that he has acquired a good title 
to the property as grantee by reason of 
adverse possession. His argument in sub- 
stance is that since 1892, he has asserted 
title ag grantee under the lease of 1862 


and that in fact a similar assertion has: 


been made since 1874, during the incumbency 
of Ganga Narain as Hikim. Here, again, 
the facts found are not sufficient to enable 
us to hold that the plaintiffs-respondents 
have acquired, by adverse assertion of title, 
the position of a permanent grantee. As 
has been laid by the Judicial Committee 
in the cases of Raja Saheb Perhlad Nein v. 
Baboo Budhoo Singh (10) and Tekaetnee Goura 
v. Sa»o0 Coomares(11), such adverse possession 
would not be of avy avail, unless it was 
brought to the knowledge of the person 
against whom the adverse title was sought 
` to be acquired. The ‘case has not been 
considered from this point of view and 
it is, therefore, impossible for us to affirm 
the validity of the contention of the respond. 
ent in this respect. 

The result is, that although we hold that 
at the time when the plaintiffs were evicted 
they had tenancy right ofsome description, 

we are notin a position to pronounce any 
definite opinion as to the true status of 
the plaintiffs. Consequently, this appeal 
must be allowed in part and the decree of 
the Subordinate Judge varied. The plaint- 
iffa will be entitled to recover possession 
as tenants under the defendants, but the 
question of their precise status will be 
left open for consideration in a future litiga- 
tion, if the occasion should arise. Under 
the circumstances of the case, we direct 
that each party should pay his own costs 
throughout the litigation. 


Appeal partly allowed. 
(10: 12 W. R. 6 (P.C.);12 M, I. A. 275; 2B. L. R, 
111 (P. O.); 20 Eng. Rep. 343. 
(11) 19 W. E. 252. 


CALCUTTA HIGH COURT. 
SEGOND UIVIL APPEAL No. 183 or 1911. 
April 30, 1913. 
Present:——Justice Sir Ashutosh Mookerjee, 
KT., and Mr. Justice Beacheroft. 
PANKHABATI CHAUDHURANI— 

D&grENDANT— APPELLANT 


VOTSTLS 
NONIH AL SINGH— PLAINTIFF — 
RESPONDENT, 


Contract Act (IX of 1872), s. 809— "Interested in 
payment of money which another is bound by law to 
pay," meaning of —Decree for rent against Hindu widow 
~—Sale of property in execution—Cancellation of sale on 
deposit by reversioner—Suit by reversioner against 


"Avidow for recovery of amount paid—Reversioner, if 


entitled to decree, | 

A landlord, in execution of a decree against a Hindu 
widow for arrears of rent of a tenure left by her 
husband, sold a property other than the tenure in 
default, which was purchased by a stranger to the 
proceedings. One Á., who was the reversionary heir 
to the husband of the widow, deposited the amount 
requisite for the cancellation of the sale, under seo- 
tion 310A. of the Civil Procedure Code of 1882, and 
the sale was set aside. He brought this suit against 
the widow for the recovery of the amount paid by 
him: 

Held, that A. made the deposit as a person in- 
terested in the payment of the money which the 
judgment-debtor, the widow, was bound by law to 
pay, and that he was entitled to recover, under seo. 
tion 69 of the Contract Act, the money except the 
portion whick represented the damage payable to the 
execution purchaser. 
= Mohendra Ghoshal v. Bhuban Mardana, 6 Ind. Cas. 
810; 12 O. L. J. 566; 38 C. 1; 14 0. W. N. 945, re. 
ferred to. 

The words "interested in the payment of money 
which another is bound by law to pay" in section 69 
of the Contract Act, may include the apprehension of 
any kind of loss or inconvenience and not merely 
the actual detriment capable of assessment in money. 

Valpy v. Manley, 1 C. B. 594; 68 R. R. 778; 141. J. 
C, P. 204; 9 Jur. 452; 185 Eng. Rep. 673, referred to. 


Appeal from the decree of the District 
Judge of Purneah, dated June 28th, 1910 
affirming that of the Sub.Judge of that Dis- 
trict, dated December 20th 1909. 


Babus Dwarka Nath | Ohakhravari? and 
Jogendra Nath Mukherjee, for the Appellant, 

Babus Bipin Behary Ghose, (Junior), and 
Lulit Mohun Ghosh, for the Respondent. 


JUDGMENT,.—This is an‘ appeal by the 
defendant in a suib for recovery of money. 
The circumstances under which this litigation 
was commenced are not in controversy. Tho 
appellant is in possession of the estate left 
by her husband, Mathur Lal Singh. One 
Ghanshyam Misser obtained a decree against 
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her for recovery of arrears of rent of a tenure 
and in execution of that decree proceeded to 
sell a property other than the tenure in de- 
fault. The'sale took place on the 5th Novem- 
ber 1908 and the property passed in to 
the hands of a stranger to the proceedings. 
On the 5th December following, the plaintiff 
made an application under section 310A of 
the Code of Civil Procedure of 1882 for 
leave to deposit the amount requisite for the 
cancellation of the sale. He alleged that he 
was the reversionary keir to the husband of 
the appellant and that he was entitled to have 
the sale set aside for the preservation of his 
reversionary interest. This application was 
contested but was allowed on the 22nd Feb- 
ruary 1909 by the Subordinate Judge. On 
appeal to the District Judge, the order was 
eonfirmed on the 12th May 1909. The sum 
required was deposited under section 310A 
and the sale was set aside, On the 23rd June 
1909, the plaintiff commenced this suit to 
recover from the defendant the money paid 
by him. The Courts below have decread the 
suit. Onthe present appeal, the decree of 
the District Judge has been challenged on 
the ground that the payment was voluntary 


and that the sum paid by the plaintiff was ` 


not lawfully payable by the defendant. In 
our opinion, there is no substance in this 
contention. 


The learned Vakil forthe appellant has 
argued that the payment was voluntary, 
because the effect of the sale would have been 
to leave untouched the reversionary interest 
of the plaintiff. In support of this view, 
reliance has been placed upon the cases of 
Baijun Doobey v. Brij Bhookun Lall (1), Kristo 
Gobind v. Hem Ohunder (2) Braja Lal v. 
Jiban Krishna (3), confirmed on appeal by 
their Lordships of the Judicial Committee in 
Jiban Krishna v. Brojo Lal (4) and Brreswar 
Das Dey v. Kamal Kumar (5). It has been 
. contended in substance that if the salehad been 
held iu execution of a money decree against a 
Hindu widow, her limited interest alone 
would have passed to the purchaser and that 
the plaintiff was not called upon to protest 


(1) 2 I. A. 275; 1 C. 133; 24 W. R. 308. 

(2) 16 C. 511. 

(3) 26 C. 285. 

(4) 30 C. 650; 5 Bom. L. R. 428; 30 I. A. 181; 7 C. 
W. N. 425, 

(5) 16 Ind. Cas, 437; 17 O, W. N. 337. 
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his reversionary interest which was really 
not in jeopardy. It is not necessary for our 
present purpose to determine what precise 
interest passed at the sale. It is sufficient 
for us to hold that the question of the true 
effect of the sale was a matter for serious 
controversy. The decree-holder had professed 
to sell the entire interest in the estate, the 
auction-purchaser also claimed to have 
acquired such interest. It was in this view 
alone that the plaintiff could be permitted 
to apply for reversal of the sale under sec- 
tion 310A of the Code of 1882. That sec- 
tion provides for an application by & person 
whose immoveable property has been sold 
under Chapter XIX of the Code of 1882. It 
was open to the decree-holder, the auction- 
purchaser and the judgment-debtor at the 
time to oppose the applieation on the ground 
that all that had passed at the sale was the 
limited interest of the widow, that the 
immoveable property of the then applicant 
had not been sold, and that, consequently, he 
was not competent to make the application. 
On the other hand, the reversioner asserted 
that the entire interest in the property had 
been sold and he was allowed to have the 
sale set aside on that footing. Whether, if he 
had not got the sale reversed, his interest 
would, as a matter of law, have been affected 
isa question which does not call for our 
decision on the present occasion. The effect 
of a sale of this description depends upon two 
factors, which involve matters of fact as well 
as of law, namely, first, the nature of the debt 
satisfied by the sale: and secondly, the scope 
of the execution proceedings. If under these 
circumstances, a reversionary heir makes a 
payment under section 810A of the Oode of 
1882, and obtains a reversal of the sale, there 
can be no room for serious controversy that 
the case does not fall within the rule enun- . 
ciated in Ram Tuhul v. Biseswar (6), but 
that he makes such deposit a8 a person in- 
terested in the payment of money which the 
judgment-debtor was bound by law to pay. 
There is no foundation also for the conten- 
tion of the appellant that a payment of this 
description must ba deemed a voluntary 
payment, unless and until itis established 
that the sale would have actually prejudiced 
the position of the person who pays the money. 


(6) 2 I. A. 131 at p. 143; 23 W. R. 305; 15 B. L, R. 
208. 
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This argument is opposed to the deci- 
sion of their Lordships of the Judicial 
Committee in the cases of Fatima Khatun v. 
Mahomed Jan (7), Duli Shand v. Ram Kishen 
Singh (8), Dakhina Mohan Roy Ohowdhry v. 
Saroda Mohan Roy Ohowdhry (9) and Kanhaya 
Lal v. National Bank of India Limited, Delhi 
(10). The same view is supported by a long 
series of decisions of this Court amongst which 
may be mentioned Bindubashini Dassi v. 
Harendra Lal(11), Mohendra Ghoshal v. Bhuban 
Mardana(12), Nobin Krishna v. MonMohun(13), 
Bmith v. Dinonath Mookeriee(14), Radha'Madhub 
v. Sastt Ram(15), Bama Sundari Dasi v. Adhar 
Ohunder (16), Parbhu Narain v. Babu Beni 
Singh (17) and Jog Narain v. Badri Das (18). 
As was pointed out by Sir John Stanley, C. J., 
in the case of Tulsha Kunwar v. Jageshar 
Prasad, (19) the terms of section 69 of-the 
Indian Contract Act ]lay down a more 
comprehensive rule than is supported by any 
English authority. The words “interested 
in the payment of money which another is 
bound by law to pay” may include the 
apprehension of any kind of loss or incon- 
venience and not merely the actual detriment 
capable of assessment in money LOF. Valpy v. 

Manley (20)]. Reliance, however, has been 
strongly placed upon the cases of Bepin 
Behary Sarnokar v. Kalidas Ohatterjee (21) 

and Bazkunto Nath Dey v. Uday Ohand 
Mati (22) as authorities in support of the 
contrary view. In our opinion, the cases 
mentioned are plainly distinguishable. In 
these cases, the person who made the payment 


(7) 12 M. LA. 65; 1 B. L, R. (P. 0.) 21; 10 W.R. (P. 
C.Y 29; 20 Eng. Rep. 265. 

(8) 8 I. A. 93; 7 C. 648. 

(9) 20 I. A. 160; 21 0. 142. 

(10) 6 Ind. Cas 592, 14 C. W. N. 594; 11 C. L. J. 
449; 87 C. 426; 12 Bom. L. R. 430; 8 M. L. T. 1; 
20 M. L. J. 470; (1910) M. W. N. 282; 31 P. W. R 
1911; 37 I. A. 80. 

(11) 25 O. 805; 2 C. W. N. 150. 

(12) 6 Ind. Cas. 810; 12 C. L. J. 566; 88 C. 1; 14 C. 
W. N. 945. 

(18) 7 0. 673; 9 C. L. R. 182. 

(14) 12 0. 213, 

(15) 26 C. 826. 

(16) 22 0. 28. 

(17) 8 Ind. Cas. 779; 14 C. W. N. 381. 

(15) 13 Ind. Cas, 144, 16 C. L. J. 156. 

un) 28 A. 563; A. W. N. (1906) 114; 3 A. L. J. 
372 

(20) 1 C. B. 594; 68 R. B. 7/8 14 L. J. C. P 
204; 9 Jur. 452; 135 Eng. Rep. 678. 

(21) 6 O. W. N. 336. 

(22) 20. L. J. 311, 
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had no interest at allin making the pay- 
ment. By no conceivable method of reason- 
ing, whether upon the facts of the case or 
of the law applicable thereto, could it be 
maintained for a moment that the sale would 
have affected the position of the person who 
made the payment. A payment made under 
these circumstances might rightly be held 
to have been made bya person who has no 
interest in the payment of money. Nor do 
we feel pressed by the decision in Yogambal 
v. Natana Pillai (23), which has been already 
doubted in the cases of Dor? Lal v. Patti Ram 
(24) and Jog Narain v. Badri Das (18). We 
must hold accordingly that, in the case 
before us, the plaintiff was interested in the 
payment of the money which he did aotually 
pay. The only other question which re- 
quires consideration is, whether the defend- 
ant was bound by law to pay this money. 
It has been argued before us that as the 
payment was made after the sale had actually 
taken place, the defendant at that stage was 
no longer bound by law to pay the money. 
This contention is ingenious but manifestly 
unsound. The sale had not then been 
confirmed and, consequently, the debt had not 
been satisfied: indeed, it is conceivable that 
execution might be taken again for recovery 
of the judgment-debt if the sale was not 
confirmed on account of irregularity or any 
other valid reason. Besides, it is clear that 
when payment is made under section 310A, 
the payment is made in satisfaction of the 
judgment-debt. [Mohendra Ghoshal v. Bhuban 
Mardana(12), Jog Narain v. Badri Das (18) ]. 
This reason, however, does not apply to that 
portion of the sum deposited which represents 
the damage payable to the execution pur- 
chaser. From this' standpoint it was 
suggested in the case of Mohendra Ghoshal v. 
Bhuban Mardana (12) that a person in the 
position of the plaintiff might not be able 
to recover that portion of the deposit. The 
propriety of this view has not been contest- 
ed on behalf of the respondent. 

The result is that this appeal is allowed 
in part, and the decree of the Court below 
modified. The plaintiff wil havea decree 
for Rs. 1,825 with interest and costs in all 
the Courts, As the appeal has substantially 
failed, the respondent will be entitled to his 

(23) 8 no Oas. 110; 33 M. 16; 6 M. L. T. 162; 19 


M. L. J. 4 
(24) 10 Ind. Cas. 468; 8 A. L. J. 622. 
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costs in allthe Courts, We assess the hearing 
fee in this Court at five gold mohurs. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
MISOELLANEOUBS Orvin Apparat No. 365 or 
- 1912. 

August 28, 1918. 
Present:—Justice Sir Harry Stephen,KT,, and 
Mr, Justice Mullick. 

MIAJAN AULI—Peritionsrn—APPELLANT 
vereus 
RUP OHANDRA SARMA —Orrrosrrg PARTY 


— RESPONDENT. 

Oivil Procedure Code (Act V of 1908), O. XXI, r. 83, 
sub-r. (2), provisos; r. 92— Certificate to judgment- 
debtor to raise money by private transfer of property 
about to be sold in ewmecution—Payment of money into 
Court —Payment to judgment-credttor’s Pleader under 
order of Court—Confirmation of transfer, how to be 
made, 

Payment to a judgment-creditor’s Pleader under 
the order of the Court, is payment into Court within 
the meaning of the first proviso to sub-rule (2) of 
rule 88 of Order XXI of the Civil Procedure Code of 
1908 The Pleader is, in such a case, made the agent 
of the Court to receive the money. 

It is not necessary that any formal application 
should be made for the purpose of obtaining the 
Court’s confirmation of a private transfer, nor is there 
any provision under which a formal order declaring 
such confirmation should be recorded. 

Hira v. Tekchand, 13 B. 670, referred to. 

When the Court directs a private purchaser under 
Order XXI, rule 83, to pay the purchase-money to the 
deoree-holder and makes no objection to the sale, it, 
in effect, confirms the sale, 

It is extremely doubtful whether a sale to a pri- 
vate purchaser under rule 88 comes within the pur- 
view of rule 02. Bat even if rule 92 governs rule 83, 
there is no legal bar to the confirmation of a sale 
before the expiry of 80 daysfrom the date of the 
sale. 

On January 15, 1911, a Court gave a certificate to a 
jadgment-debtor under Order XXI, rule 83, of the 
Civil Procedure Code, for private sale of his pro- 
porty. On January 24, 1911,the property was attach- 
ed in execution of another decree. On January 31, 
1911, the judgment-debtor, the first decree-holder and 
the proposed purchaser appeared before the Court 
andinformed it thatthe private sale had been effected, 
whereupon the Court ordered the proposed purchaser 
to deliver the money to the decree-holder, which was 
done. The purchaser made an application for the 
withdrawal of the attachment of January 24, 1911: 

Held, that the purchaser had acquired an absolute 
title and the attachment conld not proceed. 


Appeal from the order of the District Judge 
of Sylhet, dated March 25th, 1912, reversing 
that of the Munsif of Karimgunge, dated 
December 22nd, 1911. 
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Babu Ambika Ohuran Das, for the Appel. 
lant. 

Babu Gobinda Ohandra Dey Roy, 
Respondent. 

JUDGMENT.—Certain immoveable pro- 
perty belonging to a judgment-debtor having 
been proclaimed for, sale, the Court at the 
requesb of the judgment-debtor gave a certi- 
fioate under rule 83, Order X XI, Civil Pro- 
cedure Code, to the judgment-debtor per- 
mitting him to raise the amount of the decree 
by private sale. The date of this certificate 
is 15th January 1911. On the 24th January 
1911, the property was attached in execu- 
tion of another decree. On the 3last 
January 1911, the judgment-debtor, the 
decree-holder and the proposed purchaser 
appeared before the Court, which granted 
the certificate. The Pleader of the decrea- 
holder informed the Court that the private 
sale had been effected and the Court there- 
upon ordered the proposed purchaser to 
deliver the money to the decree-holder. The 
parties then left the Court. 

The present proceeding arises out of a 
petition by the private purchaser, whom for 
convenience we shall call the purchaser, 
asking that the attachment of the 24th 
January 1911, might be withdrawn. The 
deoree- holder, who had made this attachment, 
objected to the withdrawal on the ground 
that inasmuch as the purchase-money had 
not been paid into Court and the sale had 
not been confirmed, the provisions of section 
83 had not been complied with, and that, 
therefore, the sale had passed no title to the 
petitioner. Tbe Munsif,- however, was 
satisfied that the provisions of section 83 
had been complied with and he, therefore, 
ordered the withdrawal of the attachment. 
On appeal, the District Judge came to the 
conelusion that there had been no legal 
compliance with the provisions of section 83 
and, therefore, the sale to the petitioner was 
not absolute. He, therefore, held that the 
attachment should not be withdrawn. 


for the 


The private purchaser now appeals. 

The chief question raised before us in 
second appeal is whether a valid sale 
under Order XXI, rule 83, bas taken place. 
This depends on the meaning to be attached 
to the provisos contained in sub-rule (2), 
rule 88, which make it necessary that the 
money should be paid into Court, and thay 
the sale should be confirmed. No form i, 
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prescribed for payment into Court. We 
must, therefore, hold that payment to the 
judymoent-creditor’s Pleader under the order 
of the Court is payment into Court, and the 
Pleader was made the agent of the Court 
to receive the money. As to confirmation, 
the District Judge bas found that none has 
taken place because no formal order of 
confirmation has been recorded. In our 
opinion, it does not appear necessary that 
any formal application should be made for 
the purpose of obtaining the Court’s con- 
firmation nor is there any provision ander 
which & formal order declaring such con- 
firmation should be reeorded. It has been 
held that a written application for the issue 
of sale certificate is not necessary [Hira v. 
Tekchaud (1)]; so there does not seem to 
be any reason why a formal application and 
record should be made in ‘respect of a 
confirmation of a sale. "Therefore, when the 
Munsif directed the purchaser to pay the 
- purchase money to the decree-holder and 
made no objection to the sale, he in effect 
confirmed the sale, The provision requiring 
the payment of the money into Court was 
also sufficiently complied with, although the 
money did not pass through the Court's 
books. Ib has been argued that there could 
have been no legal confirmation of the sale 
before 30 days had expired from the date of 
thesale. Reliance is placed in this con- 
nection on Order XXI, rule 92, Civil Pro- 
eedure Code. But in the first place it 
seems to us to be extremely doubtful 
whether the sale to a private purchaser 
under rule83 comes within the purview 
of rule 92. In the next place, even if rule 
92 governs rule 88, we do not think that 
there is any legal bar to the confirmation 
of a sale before the expiry of 30 days from 
the date ofthe sale. It has been held that 
a deeree-helder may take the proceeds of an 
execution sale before the confirmation of the 
gale, | Jagendro Nath v. Gobind Ohunder (2) |; 
also that the confirmation of a sale is no 
bar to an application for setting aside the 
sale on the ground of fraud [ Mohendro Narain 
v. Gopal Mondul (3), Ghose, J., dissenting]. 
The-law prescribed no time for confirming 
the saleand in the present case the con- 


(1) 18 B. 670. 
(2) 12 C. 262, 
(3) 17 O. 769. 
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firmation of the sale before the expiry of 
30 days was not, in our opinion, illegal 
That being so, the purchaser has acquired an 
absolute title and the attachment of the 
24th January 1911, cannot proceed. It may 
be that the decree-holder who obtained thig 
attachment will have a remedy against the 
decree-holder to whom the Munsif caused 
the purchase-money to be paid, but so far 
as the purchaser is concerned, his property 
cannot be re-sold. Even if it were held that 
there had been no valid confirmation of the 
sale, a re-sale of the property would not assist 
the last attaching deoree-holder. At any 
time the purchaser who bought under the 
orders of the Court could apply for and 
obtain confirmation. His equitable title 
would immediately become perfect and he 
would be entitled to priority against any 
purchaser at a subsequent sale, even though 
such purchaser nad obtained confirmation 
before him [Dagdu v. Panchamsingh (4)]. 
The respondent, therefore, would get no 
practical benefit if he succeeded in his 
contention. 

The result is that we do not agree with the 
District Judge’s view of the law and set 
aside his order. The appeal is decreed 
with costs. Pleader’s fee two gold mohurs. 

Appeal decreed. 


(4) 17 B. 876. 


MADRAS HIGH COURT. 
Seconp Civit, Appsat No. 153 ov 1909. 
March 15, 1911. 
Present: —Justice Sir-Ralph Benson, Kr., and 
Mr, Justice Sundara Aiyar. 
P. T. GOVINDA PANIKKER 
AND OTHERS— APPELLANTS 
Versus 
T. P. V. NANI alkas NARAYANI 
NANGIAR AND OTHeRs—Darenpants 


Nos. 1 to 6 anp 8 to 11—-Responpents, 
Malabar Law and Usage—Property acquired in name 
of junior member of tarwad-—Presumption of law or fact, 
There is no presamption of law that the properties 
acquired in the name of à junior member of a tarwad 
belong to him or to his tarwad, 
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The presumption isone of fact, and whether a 
presumption in favour of the property being tarwad 
should be drawn or notin a particular caso would 
depend on the circumstances of the case. 


Second appeal against the decree of the 
Acting District Judge of South Malabar 
in Appeal No. 229 of 1907, presented against 
that of the Subordinate Judge of South 
Malabar at Calicut, in Original Suit No. 
48 of 1905. 

Mr. J. L. Rosario, for Appellants Nos, 2 
to 10. 

Mr. K, P. Govinda Menon, for Respondents 
Nos, 2, 4 and 5. ; 

JUDGMENT,.—Three points have been 
argued for the appellants in this second 
appeal. The first point is that the lower 
Court has wrongly presumed that properties 
acquired in the name of a junior member 
of a tarwad belong to him and not to 
his íarwad. It has, no doubt, been stated 
in several cases by this Court that the 
presumption is just the other way. Sea 
Vira Rayen v. The Valia Rani, Oalicutt (1), 
Second Appeal No. 1153 * of 1888 and 


Me NU ee UN UN 

* ORDER (Second Appeal No. 1153 of 1888). The 
Judge appears to usto have overlooked the evidence 
of Narayanan Mussad (defendant's witness) who 
speaks of the prior kanom and has also not considered 
the usual presumption that property acquired in the 
name of an Anandravan would ordinarily be acquired 
by tarwad funds unless he was in possession of sepa- 
rate means of his own [Vira Rayan v. The Valia Rani 
Qalicut (1) ]. We willask him to re-consider the 
issue with reference to these observations and state’ 
whether he still adheres to his present finding. 

Finding to be returned in six weeks from the date 
of receipt of this order and seven days after posting 
of the finding will be allowed for objections. 

[n compliance with the above order, the District 
Judge submitted the following 

Füinding.—The High Court have directed me to re. 
consider my finding on anissue in this cage With 
reference to certain observations made by them. The 
first of these remarks is to the effect that T have 
overlooked the evidence of Narayanan Mussad (de. 
fendant’s witness) who speaks of the prior kanom 
As regards this question, the District Munsif remark. 
ed (paragraph 6 of his judgment) that the similarity 
in the tarwad name of plaintiffs and tne first defendant 
and Ittaman Nair and the admission of Narayanan 
Mussad that the tarwads were both in the same 
amshom made it probable that Ittaman Nair belonged 
to the same tarwad as the plaintiffs and the first 
defendant. With respect to this, I observed in m 
appeal judgment that it was by no means clear that 
Ittaman Nair was a member of the first plaintiff's 
tarwad. What I find that Narayanan Mussad says on 
this subject is as follows. In examination-in-chief 
he stated that the plaintiff, first defendant and Itta. 
man Nair were not related to one another, In eross» 


(1) 3 M, 141. 
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Second Appeal No. 1549 t of 1902. We 


examination he said that Ittaman Nair lived in 
Thodanal amshom (i.e. the amshom in which item 
No. 1 of the plaint property is situated) and that his 
house name was Thiyokke Chembra. The house 
name of the plaintiffs and first defendant is Chembra 
and the similarity, no doubt, tends to prove that Itta- 
man was of the same tarwad with them. The witness, 
however, further on in his deposition stated that 
there was no community of pollution between the 
plaintitfs and Ittaman. If this be true, they cannot 
have belonged to the same tarwad and ib was @ con. 
sideration of this statement that was the foundation 
of the remark in my appeal judgment to the effect 
that ib was by no means clearly sbown that they 
were members of the same  !arwad. If such 
were the case, I think that ibis only reasonable to 
suppose that more cogent evidence to prove it would 
be forthcoming. 

The second observation made by the High Court is 
that I have not considered the presumption that pro- 
perty acquired in the name of an Anandravan would 
ordinarily be acquired by tarwad funds unless he was 
in possession of separate means of his own. As 
regards this, the Pleader for the appellant acknow- 
ledges that it is impossible for him to show from the 
record as it stands at present that the first defendant 
was in possession of separate fundsof his own. He, 
however, states that he could produce such evidence 
if permitted to do so. As the remand order of the 
High Oourt does not allow me to admit fresh evi- 
dence, I cannot do so. In answer toa question put 
by me as to why the evidence that is now stated to 
be available on this point was not produced previ. 
ously, the Pleader states that this was due to his 
being under the impression that the presumption was 
that property shown to have been acquired in the 
name of an Anandravan had been purchased with his 
own separate funds unless it was shown that tarwad 
funds had been used for the purpose. The Pleader 
cannot, however, draw my attention to:any decision 
of the High Oourt in which it has been held thatthe 
presumption is as he states. Under these circum- 
stances, I must leave it to the High Court to 
decide if the request that further evidence on 
this point should be admitted is one that should boe. 
complied wibh or not. 

This second appeal coming on again for hearing, 
the Court delivered the followiug 

JUDGMENT. — We see no reason to call forany further 
evidence. The evidence which respondent now 
wishes to adduce might have been tendered on the 
original issue. 

We reverse the decree of the lower Appellate Court 
and restore thatof the District Munsif. Appellants 
are entitled to their costs in this and in the lower 
Appellate Court. | 

t JunGMENT (Second Appeal No, 1549 of 1902).~- 
The fact that a title-deed is in the name of a junior 
member of a family does not, by itself, raise the pre- 
sumption that the property to which the deed relates, 
in fact, belongs to him separately. In the present 
case, the second defendant set up a certain case as to 
the source from which she obtained the money and 
failed to prove it. further, she has conceded that the 
property comprised in Exhibit H, although the deed 
stands in her name, belongs not to her but (o 


Vol, XXi] 


INDIAN OASES. 


- 


213 


KOTAGIRI VENKATARAMANUJAM V. PATIBANDA BASAVAYYA, 


do not, however, understand these cases 
as laying down that there is any presump- 
tion of law either way. The presumption 
is one of fact, see Mayne's Hindu Law, 
paragraphs 289 to 291, and whether a 
presumption in favour of the property being 
tarwad property should be drawn or not 
in any particular case would depend on 
various circumstances such as the relation- 
ship of the member in whose name the 
title stands to the karnavan at the time 
of the acquisition of the property in question, 
the possession of private means by the 
junior member, the existence of any family 
funds at the time of the acquisition which 
disappeared after the acquisition, and any 
other facts that may throw light on the 
source of the money used for the acquisition. 
In this case, the lower Court has found 
on a consideration of the evidence on record 
that the property in question belonged to 
the deceased Sankunni. On this view, it 
is unnecessary to consider the second ques- 
tion argued by Mr. Rosario whether the 
finding against his elients that their title 
to particular items of property is res judicata 
is correct or not. The third point urged 
is that with respect to the title of Sankunni 
to the properties bequeathed by him to 
the defendants it is res judicata in their 
favour in consequence of the decision ‘in 
Original Suit No. 6 of 1894, on the file 
of the Subordinate Court, Calicatt. The 
appellate judgment, however, decided the 
case without adjudicating on that question, 
and the matter cannot, therefore, be regarded 
as res judicata, This second appeal must 
be dismissed with costs. 
Appeal dismissed. 





the tarward. As the Judge’s finding seems to be 


based on an erroneous view as to the onus of 
proof,.we must seb aside the finding and remand 
the caso for a fresh finding on the issue as to whe- 
ther the mortgage-bond was in fact the property of 
the second defendant. 

Finding should be submitted within six weeks 
from this date and seven days are allowed for filing 
objections. 

Costs will abide the event. 


MADRAS HIGH COURT. 
Lerrers PATENG APPEAL No. 171 o» 1912. 
April 29, 1913. 

Present; —Sir Arnold White, Kr., Chief Justice, 
Mr. Justice Miller, and Mr. Justice Oldfield. 
KOTAGIRI VENKATARAMANUJAM 
AND OTHERS—~ DEFENDANTS—AÁPPELLAN.S 
versus 
PATIBANDA BASAVAYYA- —PrAINTIFF— 


RESPONDENT. . 

Limitation Act (IX of 1908), Sch. I, Arts. 29, 36, 39 
62, 120— Wrongful attachment of land with standing 
crop— Attachment of land ratsed—Suit for damages for 
loss of crop— Linitation. 

A. illegally procured the atiachment of B.'s land 
with the crop standing thereon on 18th December 
1906. The attachment on the land was raised but that 
on the crop continued and while under attachment 
part of the crop was lost and the remainder was sold by 
Court and the sale-proceeds were appropriated by A. 
B. filed this suit on 18th November 1909, to recover, a 
sum equal to the full estimated value of the crop as 
damages for wrongful attachment: 

Held, that the suit was governed by Article 89 of 
the Limitation Act, and was, therefore, not barred 
by limitation. 

Standing crop at the time of the attachment was 
held to be immoveable property and the illegal attach- 
ment of the land with the crop thereon was a tres. 
pass on immoveable property; 


Appeal, under clause 15 of the Letters 
Patent, against the order of Sundara Aiyar 
and Sadasiva Aiyar, JJ., in O. M. A. No. 54 
of 1912. 


FACTS.—Plaintiffl8S case 
fendants in execution of 
tained by them against one M. Pichamma 
in Second Civil Appeal No. 897 of 1906, 
attached the suit land and crops on 13th 
December 1906, alleging that the pro- 
perty belonged to the said Pichamma while it 
was the property of the plaintiffs. The claim 
petition by the plaintiff having been dis- 
missed, he brought the suit, Original Suit 
No. 521 of 1907, for declaration of his right to 
the suit land and crops. The suit was deg- 
reed in his favour. Plaintif stated that 
during the time of attachment, owing to the 
negligence of defendants a portion of the 
crops became spoiled, a portion was stolen 
and the sale-proceeds of the remainder were 
appropriated by the defendants. He, there. 
fore, brought the suit for damages sustained 
by him. Defendants pleaded that the suit 
was barred by limitation, The Distriet 
Munaif held that the suit was governed by the 
two years’ rule laid down in Article 29 of 


was that de- 
a decree ob. 
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Schedule II of the Limitation Act and that 
the suit was barred according tothe ruling 
of Damaraju Narasimha Rao v. Thadinada 
Gangaraju (1). On appeal, the Sub-Judge 
held that the case was governed by 
Article “109 or Article 30 of $Sche- 
dule II of the Limitation Act and reversed 
the judgment of the District Munsif. 

- On appeal to the High Court, the case was 
heard by Sundara Aiyar and Sadasiva Aiyar, 
JJ., and they delivered the following 


JUDGMENT. 


Sunpaka ÁIYAB, J.—According tothe Gene- 
ral Clauses Act, 1897, which was in force at 
the time when the land and the crops were 
attached, standing crops would be immoveable 
property. It is urged for the respondents 
that this would make Article 29 of the 
Indian Limitation Act, nob applicable. Mr. 
Ramadoss contends that in that case Article 
86 would be applicable. According to the view 
that I have taken in Yellammal v. Ayyappa 
Naick (2) the plaintiff's cause of action for 
the crops did nob arise until his suit establish- 
ing his right to the land was decided on 22nd 
September 1909, and this suit was instituted 
on 22nd November 1909. I am of opinion for 
the reasons stated in my judgment in’ Yel- 
lammal v. Ayyappa Naick (2) that the pro- 
per Article applicable is 62 or 120. I muat 
hold, therefore, that the Subordinate Judge 
was right in his view that the suit was not 
barred by limitation. I would, therefore, 
dismiss the appeal with costs. 


Sapasiva <Atyar, J.—If Article 29 or 
36 applies, the cause of action arose on 13th 
December 1906, the date of the attachment 
of the property. According to the view [ 
have taken in Yelammal v. Ayyappa Naick 
(2), I would reverse the judgment of the 
Subordinate Judge and restore that of the 
Munsif. 


Scnpara ÁIYAB, J.— The result is that the 
appeal is dismissed with costa. 


Mr. V. Ramadoss, for the Appellant; — 

The suit is for damages for wrongful 
attachment. Standing cróps are moveable 
property. The Fall Bench case of Damaraju 
Narasimha Rao v. Thadinada Gangraju (1) 


(1) 81 M. 481; 4M.L.T.271; 18 M. L. J, 590, 
(2) 16 Ind. Cas, 914; 12 M. L. T. 458; 28 M, Ia J. 
5619; (1912) M. W., N. 1179. 


-has concluded 


the point. It was held 
there that Article 36 of Schedule II 
of the Limitation Act applied to 24 
case of this nature. The suit is filed 
more than one year after the date of attach- 
ment. It is barred. If standing crops 
should be treated as immoveable property, 
Article 36 applies which prescribes two years. 
Article 62 or 120 or 47 or 48 or 39 or 109 
cannot apply to this case as contended by the 
other side. Haricharan Fadikar v. Harikar 
(3); Jadu Nath Dundput v. Harikor (4), Ma- 
navikraman v. Avisilan Koya (5) support 
my contention that Article 36 applies. The 
decision of Sundara Aiyar, J., in Madras and 
Southern Maharatta Railway Company v. 
Bhimappa (0) is opposed to the Full Bench 
ruling in Damaraju Narasimha Rao v. Thadinada 
Gangaraju (1). I refer to Murugesa Mudaliar 
v. Jattaram Davy (7), Jagitvan Javherdass 
v. Ghulam Jilani Ohaudhurt (8), Bayya Sao . 
v. Narasinga Mahapatro (9), Surat: Lall 
Mondal v Umar Haji (10), Ohhannu Lal v. 
Asharfi Lal (11). 


Mr. T. Prakasam, for the Respondent:— 
Damaraju Narasimha Rao v. Thadinada 
Gangraju (1), Murugesa Mudaliar v. Jattaram 
Davy (7) relate to moveable properties. 
They do not apply to-this case because 
the standing crops is immoveable property 
within the meaning of section 3, clause 
25, of the General Clauses Act. It has 
been held in Madayya v. Yenkata (12), Ashfaq 
Ahmad v. Wazir Ali (13) Pandah Gazi v. 
Jennuddi (14), standing crops was immov- 
able property within the meaning of General 
Clauses Act and also Civil Procedure Code. 
The amendment in the new Civil Procedure 
Code that standing crops was moveable pro- 
perty cannot relate back to the date of 
attachment in this suit because the new 


(3) 32 O. 459; 9 C. W. N. 376. 

(4) 1 Ind. Cas. 788; 36 0.141; 90, L, J. 109; 12 
C. W. N. 1090. 

(5) 19 M. 80 at p. 81; 6 M. L. J. 12. 

(6) 17 Ind. Cas. 419; '98 M. L. J. 611. 

(7) 23 M. 621. 

(8) 8 B. 17, 

(9) 10 Ind. Cas. 393; 10 M, L. T. 37; (1911) 2 M. W. 
N. 126; 35 M. 209. 

(10) '22 O, 877. 

(11) 29 A. 649; A. W, N. Me 280; 4 A L. ÀJ, 


536. 
(12) 11 M, 193. 
(13) 14 A. 1; A. W. N. (1891) 211. 
(14) 40, 005; 2 C. L, R, 526, 
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Code was not in force then. After the 
new Code came into force, similar amend- 
ment was proposed in the Limitation Bill 
of 1908, but the Select Committee dropped 
it. Haricharan | Fadikar v. Harikar (8), 
quoted by. the other side, lays down that 
standing crops is immoveable property. It 
is conceded that Article 29 does not apply 
to immeovable property. Article 36 cannot 
apply unless there is no special Article to 
apply. Here Article 39 applies when stand- 
ing crops are immoveable property. Grant- 
ing that standing crops became moveable 
property when cut and removed, it has 
been held that the case falls under Article 
48 or 49 or 109 or 39. Mangun Jha v. Dolhin 
Golab Reor (15), Surat Lall Mondal v. Umar 
Haji (10) are authorities for this proposition. 
: Harcharan Fadikar v. Harikar (8), relied 
upon hy the other side, does not refer to 
Mangun Jha v. Dolhin Golab Koer (15) or to 
Surat Lall Mandal v. Umar Hajt(10). Again 
in Mohamed Hamidar Rahaman Ohawdhwri 
v. Ali Fakir(16), where Mangun Jha v. Dolhin 
Golab Koer (15) and Surat all Mondal v. 
Umar Haji (10) are followed, Haricharan 
Fadikar v. Harikar (8) was ignored. Jadu 
Nath Dundpat v. Harikar (4) is the judgment 
of Rampini, Q. C. J. and Doss, J. Doss, J., 
held that Article 36 does not apply but 
Article 39 or 48 applies. Rampini, O. C. J., 
without assigning reasons said that the 
judgment of Geidt, J., in Haricharan Fadikar 
v. Harikar (3) did not appear to him to be 
wrong. When Mangun Jha v. Dolhin Golab 
Koer (15), was relied upon, he did not say 
it was wrong. Rampini, J., was the only 
dissenting Judge in Mangun Jha v. Dolkin 
(olab Koer (15). He expressed same opinion 
in Jadu Nath Dundpat v. Haritar (4) while 
Doss, J., differed from him. This is no 
authority. Manavikraman v. Avisilan Koya 
(5) quoted by the appellant supports my 
contention that Article 49. applies. The 
observation in the end does not help the 
appellant. There is no Madras case which 
is inconsistent with the view that Article 
39 applies to thie case. Articles 39, 49 or 
48 or 109 apply to this case. Even the 
judgment of the Chief Justice in Damaraju 
Narasimha Rao v. Thadinada Gangraju (1) 
supports my contention because it says 


(15) 25 0. 692; 2 C. W. N. 266. 
(16) 2 Ind. Cas, 965; 10 C, L, J, 25. 


that Article 29 or 49 would apply. Ad- 
mittedly here Article 29 cannot apply, 
Ram Lal v. Ghulam Busain (17) sup- 
ports the view of the Calcutta Court. 
Narasimmacharya v. Raghupathyacharya (18) 
decided that three years’ rule applied. Copious 
authority. is shown that Article 36 does 
not apply butany other Article of three years’ 
rule applies. This suit was filed within 
three years from the date of attachment, No 
limitation. 


JUDGMENT. 


Wars, C. J.—I have had the advantage 
of reading the judgment which Miller, J., 
is about to deliver and I agree with Kis 
conclusion. 


Both the learned Judges by whom this 
appeal was first heard seem to have con- 
curred in the view that the property attached 
was, according to the law in force when 
the attachment took place, immoveable pro- 
perty. On the ground of the appeal before 


.us, it was not seriously contended that they 


were wrong as to this. 


In this case both land and crops were 
attached in the first instance though the 
attachment of the land was afterwards raised. 
It seems to me that the plaintiff8 cause 
of action was trespass to land within the 
meaning of Article 39. If this is so, the 
period of limitation is three years and the 
suit is in time. The alleged trespass took 
place on 13th December 1906, and the 
present suit was instituted on 18th Novem. 


* ber 1909. 


Iu Damaraju Narasimha Rao v. Thadinada 
Gangaraju (1), a majority of the Court were 
of opinion that as regards the question of 
limitation raised on that case Article 29 ap- 
plied. That case was dealt with, rightly or 
wrongly, on the footing that the property 
attached was moveable property. 

The case is distinguishable on this ground. 

In Madras and Southern Maharatia Railway 
Qo. v. Bhimappa (6), the property attached 
was unquestionably moveable property. That 
oase is, therefore, one distinguishable on the 
same ground. 

1 think the ET should be dismissed 
with costs. 


(17) 29 A. 579; A. W. N. (1907) 181; 4 A, L, J, 
671. 
(18) 6 M, 176, 
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MILLER, J.— The allegations in the plaint 
are, briefly put, the following: 

The defendants illegally procured the 
attachment of the plaintifi’s land with the 
crop standing on it. The attachment of the 
lands was removed but not that of the 
crop, and while under attachment, part of 
the crop was lost by theft, and part owing 
to negligence and failure to harvest it at 
the proper time; the remainder was sold 
by the Court and the proceeds were received 
by the defendants. The prayer is for a 
decree for a sum equal to the full estimated 
value of the crop. The present suit was 
instituted'on 18th November 1909. 

The cause of action is dated by the 
plaintiff as of the attachment (the 13th 
December 1906) or alternatively as of the 
date on which he obtained a decree declaring 
his title to the land (the 22nd September 
1909). If the latter date can be admitted 
as that of the origin of the eause of action, 
the suit is certainly in good time, and this 
is the view taken by Sundara Aiyar, J., in 
the Civil Miscellaneous Appeal. if the earlier 
date is that which must be adopted, then, 
as the suit was instituted more than two, 
and less than three years, after that date, 
it wil be barred by limitation if the period 
applicable is two years under Article 36 
of Schedule I of the Limitation Act of 
1908 or any shorter period, but ib will not 
be -barred if the period is three years. 
Sadasiva Aiyar, J., held, I think, that the 
Article applicable was either 36 or 29, and 
that the starting point of limitation was the 
date of the attachment and so was for dis- 
missing the suit. 

It wil be seen that the attachment is 
alleged to be the cause of the loss of the 
crop and the suit is for damages consequent 
on the attachment and is not framed as a 
suit for the recovery by the plaintiff if 
anything illegally gained by the defendants 
and held by them for him. It may be that 
as to part of the crop it might have been 
so framed but it is not. 

I do not think it necessary to decide the 
question whether the starting point of limita- 
tion is the date of the decree, because I 
am able to accept the vjew pressed upon 
us on behalf of the respondent that the 
suit is governed by the specific Article 39 
and consequently the general Article 36 
is not applicable. 


As Sundara Aiyar, J., has pointed oat, 
standing crop was at the time of the attach- 
ment in the present case generally held in 
India to be immovable property and ib 
seems, therefore, that the illegal attachment 
of the land with the crop thereon is 2 
trespass on immoveable property. The suit 
is simply a suit to make good the loss, t.e., 
for compensation for the damage, consequent 
on the attachment. 

I am unable to see why Article 39 should 
not be applied to a trespass under a colour of 
legal process: the language is wide enough 
to cover the case, and in Jadu Nath Dundpat 
v. Hari Kar (4) this Article was applied by 
Doss, J., to a case of a distraint under pro- 
cess obtained from the Coart by a person not 
entitled to distrain. Rampini, J., differed, 
but only on the ground that the acts com- 
plained of were trespass and something else . 
and not a mere trespass and no one seems to 
have suggested that the fact that the trespass 
was under colour of legal process ought to 
remove the case from the Article. 


In Hari Oharan Fadhikar v. Harikar (3) 
it was held where that Article 36 was the 
Article applicable to the case, I find it some- 
what difficalt to reconcile the judgment of 
Maclean, O. J., in that case with his judg- 
ment in Manghun Jha v. Dolhin Golab Koer(15), 
where he was for applying Article 39 or 
Article 49 to a similar case; but the opening 
sentence of the latter judgment suggests 
that possibly the contest was only between 
the Articles 29 and $6, and it may be that 
inasmuch asthe period of two years was 


“enough to save the plaintiff, the possibility 


ofa longer period was not very carefully 
considered. It was not necessary to search 
for an Article specifically covering the case, 
because even if no such Article was to be 
found, the general Article 36 was applicable 
and was sufficient for the plaintiff’s purpose, 
and, therefore, though the learned Chief 
Justice observes that there is no specific 
Article applicable, it may be that all that he 
had considered minutely was whether there 
was a specific Article prescribing a shorter 
period than two years. 


L respectfully agree with the reasoning 
which led Doss, J., to apply Article 39 in 
Jadu Nath Dhanpat v. Harikar (4) and I 
think that reasoning warrants the applica- 
tion of that Article to the present case, 
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I would, therefore, dismiss this appeal with 
costs, 

OLDFIELD, J.—1 concur and have nothing 
to add to the judgment of Mr. Justice Miller. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL Civi, Sor No. 356 or 
1916. 

May 20, 1913. 
Present:—-Mr. Justice Chaudhuri 
LUCHMI NARAIN BHARIODAN—~ 
PLAINTIFF 
. versus 


HOARE MILLER & Co.—DzrENpANTS. 

Contract Act (IX of 1872), s. 68-—~Arbttration clause 
—Contract jor delivery of goods--Hatenston of time— 
Delivery even after expiry of extended time—New con- 
' tract—Enforcement of arbitration clause in original 
contract. 

A contract between the parties provided that the 
plaintiff should deliver to the defendant certain goods 
within a ceriain time, and that any dispute arising 
out of the contract should be referred to arbitration. 
The time for delivery was extended by the plaintiff, 
but a term was introduced about the inspection of 
the goods before delivery in the godowns of the 
plaintiff. Even aiterthe expiry of the extended time, 
' the plaintiff delivered and the defendant took a certain 
quantity of goods for the price of which this suit 
was brought. The defendant claimed to deduct 
a certain sum as damages, and he made this appli- 
cation that having regard to the arbitration clause in 
the original contract, the matter in difference might 
be referred to arbitration. The plaintiff stated that by 
the extension of the time for delivery, a new contract 
had heen substituted and the original contract was no 
longer subsisting: 

Held, that by the mere extension of time for deli- 
very, a contract did not necessarily becomea new 
contract; but that in the present case the introduction 
of the term about inspection of the goods in the 
plaintiffs godown was an entirely new arrangement 
which substantially altered the other terms of the 
original agreement; that there was nothing to show 
what the new agreement exactly was, by which al- 
though the time for delivery had expired, the plaintiff 
delivered and the defendant took certain goods for the 
price of which this suit was brought; thab a new 
contract had been.made between the parties and the 
original arbitration clause could not be enforced. 


Messrs. B. C. Mitter and ÑN. N. Sircar, for 
the Plaintiff, 
Mr. Pearson, for tne Defendants. 


JUDGMENT.—This is an application on 
behalf of the defendant Company that having 
regard to the arbitration clause in the 
contract in dispute in this suit all proceed- 
ings therein had or taken be stayed, and 
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that the matters in difference between the 
parties may be referred to arbitration. 

The contract in suit provides for the 
delivery of one thousand bales of jute 
cuttings by the plaintiffs to the defendant 
company: 500 bales during October 1912, 
and 500 bales during November 1912, 

The contract provides that any dispute 
arising out of the contract shall be referred 
tn the settlement of an arbitrator or arbitra- 
tors appointed by the Bengal Chamber of 
Commerce, which shall be accepted as final 
and binding on both parties to this contract. 

The undisputed facts to be found from 
the pleadings and affidavits filed in this case 
in support of the application and in answer 
to ib appear to be these: that after the 
contract was entered into aud some goods were 
tendered by the plaintiff firm in respeot of 
the October portion, the defendant Com- 
pany objected on the 23rd October 1912, 
on the ground that the cattings were 
nothing like the standard. After some 
correspondences, the plaintiff firm cancelled 
the contract so far as it related to the 
October portion. The letter from the 
defendant ofthe 18th November 1912, can. 
selling the contract in respect of this quau- 
tity was challenged by the defendant 
Company. They said that they refused to 
treat the contract as caneelled as they had 
asked for & fresh tender and they desired 
the plaintiffs to arrange for the despatch of 
one thousand bales without delay. This is 
to be found in their letter of the 91at 
November 1912. This dispute seemed, bow. 
ever, to have been arranged after that, and 
there was a letter on the 30th November 
1912, from the plaintiffs to this effect; “As 
arranged please allow us extension to deliver 
500 bales due this month under the above 
contract till the 25th December subject to 
your inspection at our  press-house before 
delivery." The defendants by their letter of 
the 3rd December extended the time and 
said that they granted extension of delivery 
of the bales under the contract until the 
end of the month, they also hoped that if 
the plaintiffs could manage to deliver earlier, 
they would be obliged. 

There are certain letters following this, 
but Ineed only refer to the letter of the 
13th January, from the defendants to the 
plaintiff in which they say that they would 
give the plaintiffs three more days to 
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commence delivery, failing which they would 
bill them for the difference and place the 
matter before the Chamber of Commerce 
unless the difference bil was immediately 
settled. The next letter we have got ig 
one of 7th February 1918, the plaintiffs 
having inthe meantime sent 375 bales and 
demanded payment. The defendant Oom- 
pany wrote to this effect: — Referring to 
your bill, you have submitted one Ii 
M. S. weighment certificate for 25 bales 
only. Please send the same for the balance 
350 bales or we will deduct short weight 
according to our mill weight". The plaintiff 
Company then demanded payment for the 
vales delivered. The defendant Company 
said that they were entitled to deduct from 
the amount what they claimed as damages 
and for sbort weight. The plaintiffs insist- 
ed upon tbeir right to be paid for the 
jute delivered, and they have instituted this 
The defendant Company's present 
application was resisted by the plaintiifs 
on the ground that by extension hs ips 

‘very there was a new contract, or, 
cdd a substituted contract. In the 
plaint some correspondence is set out and 
the plaintiff firm therein submitted that 
they were advised that upon the substituted 
contract for the delivery of 500 bales for 
the October portion, the old contract had 
come to an. end by reason of the breach on 
the part of tbe defendants and with regard 
to the November portion also they said that 
the original contract was substituted by an 
agreement under which the time for delivery 
for the November portion was fixed tor the 
end of December; and then they said that 
the defendant firm had, in fact, taken 
delivery of 379 bales on the 25th January, 
the price being a aars and they claimed 

or such purchase. 
| payment tor the plaintiffs contended that 
by extension of the time for delivery there 
was a new contract and, therefore, the 
arbitration clause in the original contract 
was of no avail. Reliance was placed upon 
the cases of Stead v. Dawber (1), Noble v. 


suit. 


Ward (2), and also the case of Ouf v. Penn" 


(3). In Stead v. Dawber (1), Lord Denman, 
! [uy Td 
339) 10 Ad. & El. 87; 2 P. & D. 447, 9 D J. 

ae G AL 118 Eng. Rep. 22; 50 R. R. 327. 
(5) (1866) L. R. 1 Ex. 117; 4H, & O. 140; 35 L. 
3, 82. 81; 12 Jur. (.8)167; 18 L. T. 639; 14 W, R. 397. 
(8) (1814) 1 M. & B. 21; 105 Eng. Rep, 8; 14 R. R. 

384. 
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O.J., said that the Court had been called upon 
to decids a question of fact, namely, what 
was the intention of the parties in the 
arrangement come to for substituting the 
date of delivery for another date. His view 
was that the confusion was created by over. 
looking the fact that the contract remained, 
but that the remedy upon it was not of 
avail, having regard to the statute, His 
words were:— Independently of the statute, 
there is nothing to prevent the total 
waiver, or the partial alteration, of a written 
contract not under seal by parol agreement; 
and, in contemplation of law, such a contract 
so altered subsists batween these parties. 
But the statute intervenes, and, in ease of 
such a contract, takes away the remedy by: 
action”, It was held in that case that the 
giving of time was, in the circumstances of 
that particular case, parcel of the contract, 
and should have been in writing. This 
case and the case of Noble v. Ward (2) were 
considered in Hickman v. Haynes (4), by 
Lindley, J., who read Stead v. Dawber (1), 
a3 a case in which there was a written 
agreement for the delivery of goodson a 
particular day and a subsequent verbal 
agreement for their delivery on a later 
specified date: that in those circumstances 
the Court had held that the parties intended 
to substitute the later verbal agreement for 
the previous written agreement. Lindley, 
J., further held that Noble v. Ward (2) 
merely showed that a parol agreement to 
extend the time for performing a contract 
in writing and required so to be by the 
statute of frauds does not rescind, vary, or 
in any way affect such written contract and 
cannot in point of law be substituted for it. 

The distinction between a substitution 
of one agreement for another and a voluntary 
forbearance to deliver at the request of 
another was pointed out and recognised in 
Ogle v. Vane (5). It was held to be a case 
of forbearance and of substitution of one 
contract for another. 


Now in this country we are not affected 
by the statute of frauds, and it seems to me 
that by the mere extension of time for 
delivery, the contract does not necessarily 
become a new contract but the promisee gets 


(4) 10 0. P. 598; 44 L., J. C, P. 358; 32 L., T. 873; 23 
W. R. 871. 
e 2 Q. B. 275; 7 B. & 8, 856; 96 L. J. Q. B. 175; 15 
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certain rights under section 68 
Contract Act. 
to the contention that by the extension of 
time alone the old contract is wiped out and 
a new contract takes its place, and the 
original arbitration clause ceases to be of 
any effect. Baut in this case there is more. 
When the new arrangement was arrived 
at, there was a term introduced about tha 
inspection of the goods before delivery in the 
godowns of the plaintiff. That was an 
entirely new arrangement, a new term— 
which substantially altered the other terms of 
the original agreement, and by such addition 
it seems to me that a new contract can be 
said to have resulted therefrom. But 
there is something further. The correspond- 
ence, so far as does not explain how it was 
that after the 21st January, the date of the 
letter from Messrs. Hoare Miller Co., and 
before the 7th February 1913, 375 bales 
came to be delivered. There 18 nothing to 
show or to indicate what the new agreement 
or arrangement -was between the parties by 
which, although &ecording to the letters, the 
time had long expired, one party agreed to 
take and the other party agreed to deliver 
a certain quantity of jute. This arrange- 
ment seems to be wholly outside the 
correspondence which I have before me. 
Under these circumstances, I am not pre- 
pared to say that the sale upon which this 
claim is based, wz, of the 375 bales, is 
covered by the contract in dispute and a 
new contract has not been made between 
the parties. No doubt, in the plaint the old 
contract was referred to and the goods that 
the plaintiffs were going to deliver were 
stated to be goods under the said contract, 
but that seems to me to be merely descriptive. 
Under these circumstances, I am not prepared 
to accede, a8 I have said, to the application 
made on behalf of the defendant Company. 
Reference was also made to an unreported 
ease of Mr. Justice Fletcher in Bhiemn 
Chand Oharoria v. R. Steel & Oo. That 
case does not seem to me to touch the point 
raised here. 
decide the question as to how far the 
original contract was varied by the pur- 
chaser saying to the vendor that he objected 
to the goods which had been delivered by 
the vendor, that it was open to the vendor 
to go to arbitration immediately’ or to give 
a Home guarantee; that thereafter, such 


of the 
lam not prepared to accede - 


The learned Judge had to, 
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Home guarantee was given by the vendor; 
and, thereupon, the learned Judge held that 
by accepting the Home guarantee the arbi- 
tration clause was withdrawn. 

Mr. Guose.—-The defendant should pay 
the costs. 

THe Court.,—Costs costs in the cause. 


MADRAS HIGH COURT. 
Civi, MisQELLANEOUS ÁPPEAL No, 142 or 
1912. 
March 19, 1913. 

Present; —Justice Sir Ralph Benson, Kt., 
and Mr. Justice Sundara Aiyar,. 
VELUSWAMY NAIKER AND ANOTHER— 
PETITIONERS AND LEGAL REPRESENTATIVES 
OF THE DECEASED 2ND DEFENDANT— 
APPELLANTS 
versus 


BOMMACHI NAIKE A al 


RESPONDENT, 

Res judicata— Estoppel and inconsistent ones 
Position of parties on previous occasion reverse of their 
subsequent contentions—No estoppel nor res judicata 
— Compensation—Improvements pendente lite. 

A. obtained a decree against B, for certain lands 
and got possession thereof and mesne profits up to 
He then recovered judzment for 
mesne profits from date of plaint till delivery of 
possession of the lands and in the execution 
application alleged that all the lands were cul. 
tivable while B. contended that some lands 
were uncultivable but B.s contention was not 
upheld. The decree was reversed in appeal and B. 
after obtaining re-delivery of the property and refund 
of the amount paid by him, sought to recover mesne 
profits from A. during the period that A. was in pos- 
session. A. raised the same plea that some of the 
said lands were uncultivable which were found not 
to be so on B.’s application: 

Held, that A. was not estopped from raising the 
plea and that the decision on his execution applica- 
tion was not res judicata, 

The rule against a party being allowed to take up 
inconsistent positions has really no application to the 
circumstances of the case. It applies only where a 
party seeks to defeat his opponent by successive in. 
consistent positions or having obtained a benefit by 
adopting a position he afterwards tries to assume a 
diferent and contradictory position while retaining 
the advantage obtained by his former position. 

Ekabar Sheikh v. Hara Bewah, 8 Ind. Cas. 660; 15 C. 
W. N. 835; 13 C. L. J. 1, referred to. 

À parby who alleges but fails to establish a certain 
state of facts is not estopped, in a subsequent suit 
between the same parties and concerning the same 
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subject-matter, from alleging a different and incon- 
gistent state of facts. 

The rule of res judicata does nob apply to a case 
where the parties occupied, in a previousoccasion, posi- 
tions which were the reverse of their present conten- 
tions. The doctrine of res judicata is nob based on the 
intrinsic effect to be attached to an adjudication by 
the Court alone but on a rule of public policy that a 
question once fought ont between the parties 
should not be re-agitated between them again. It 
necessarily involves that the case of both parties 
was the same on both occasions. A party against 
whom a judgment has been rendered is not permitted 
to show that it is erroneous whether as plaintiff or 
defendant in a subsequent proceeding but nob a party 
in whose favour it was rendered. The latter may be 
prevented from doing so, where to permit it will 
contravene the principle of allowing a person to 
derive an equitable benefit by adopting inconsistent 
positions but the principle of res judicata has 
no application to such a case, except where the 
subject-matter of the two proceedings and not merely 
a point at issue is the same. 

A party to the litigation is not entitled to be com- 
pensated for the improvements he makes pendente 
lite with full knowledge of the risk he runs in doing 


80. 

Mathunsa Rowthan v. Apsa Bin, 12 Ind. Cas. 444; 10 
M. L. T. 373; (1911) 2 M. W. N. 425; 21 M. L. J. 969; 
Zainulabdin Khan v. Muhammad Asgar Ali Khan, 10 
A. 166; 15 I. A. 12, Sadasiva Iyer v. Muthu Sabapathy 
Chetti, 5 M, 106, referred to. 


Appeal against the order of the Court of 
the Subordinate Judge of Madura, in Execu- 
tion Petition No. 17 of 1911 in Original Suit 
No. 21 of 1903. 

Messrs. T. R. Venkatrama Sastry and A. 
Viswanadha Iyer, for the Appellants. 

Messrs. M. O. Parthasarathy Iyengar and &, 
Gopalaswamy Iyengar, for the Respondent. 

JUDGMENT.— The appellants in this 
case were the defendants in Original Suit 
No. 21 of 1908 on the file of the Subordinate 
Court of Madara West. The respondent, 
who was the plaintiff in that suit, obtained 
a decree against the appellants for certain 
lands together with mesne profits from the 
-date of the suit to the delivery of possession. 

The respondent obtained possession in 
execution as well as mesne profits from the 
30th July 1903, (date of the plaint) to the 
13th December 1904. The decree in Origi- 
nal Suit No. 21 was reversed by this Court 
on appeal. The appellant obtained re-de- 
livery of the properties in question and 
re-payment of the amount he had paid as 
mesne profits. The present application is 
for the mesne profits during the time that 
the respondent was in possession, that is, 
from the 18th December 1984 to the 19th 
November 1910, The dispute relates to the 
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profits of items Nos. 1, 2, 5,6,7 and 8. 
The Subordinate Judge disallowed any profits 
for items Nos. 1, 6, and 7 on the ground that 
they were uncultivable lands. He also held 
that only- three-fourths kuli of item No. 2 
was cultivable and that 13 kulis of item 
No. 5 was not cultivable. He allowed profits 
on the cultivable lands ab 7 kalame per kuli 
for punia and lO kalams per kuli for nanja 
lands. Item No. 1 alone was originally 
Nanja, the remaining items being Punja. 
The first point argued by Mr. Venkatrama 
Sastry on behalf of the appellants is that 
the respondent is estopped from contending 
that any of the lands now held to be un- 
cultivable by the Subordinate Judge were 
really of that character and that, moreover, 
the question whether they are cultivable or 
not is res judicata by reason of the 
order of the Subordinate Judge in Hxe- 
cution Petition No. 67 of 1905, in which 
the respondent obtained judgment for 
mesne profits against the appellants between 
the date of the plaint in Original Suit No. 21 
and the date of delivery of possession to 
the respondent. These pleas arise out of 
the circumstance that in Execution Peti- 
tion No. 37 when the positions of the 
parties were the reverse of what they are 
now, their respective contentions were 
exactly the opposite of what they are 
now, that “is, while the respondent then 
urged that all the lands were cultivable, 
the appellants pleaded that those now in 
dispute were all waste and uncultivable. 
After 9 Commissioner had reported on the 
question, the Subordinate Judge held that 
the lands which have now been held to 
be  uncultivable were cultivable with 
reasonable diligence and awarded mesne 
profits to the respondent for the period in 
question. It is admitted that there has 
been no alteration in the charaeter of the 
lands after the respondent obtained posses- 
sion in execution. With respect to the 
lst contention of estoppel, apart from the 
bar of res judicata, the argument urged is 
that a party cannot be permitted to take 
up inconsistent positions in the course of 
the same litigation and to profi& by doing 
so. The respondent retorts by saying 
that the appellants are equally estopped 
from adopting a position inconsistent wits 
what they assumed in Execution Petition 
No. 67. We are unable to uphold this argu» 
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ment of estoppel. The rule against a party 
being allowed to take up inconsistent position 
has really no application to the circumstances 
of this case. It applies only where a party 
seeks to defeat his opponent by successive 
inconsistent positions asin Hkabar Sheikh 
v. Hara Bewah (1) or, when having obtain- 
ed a benefit by adopting one position, he 
afterwards tries to assume a different and 
contradictory position while retaining the 
advantage already obtained by his former 


position. See Halsbury’s Laws of England 
Vol. 13, page 364; Balek on Judgment 
Vol. 2, para.. 632, where the author 


observes. “But it is held, in some of the 
cases, that a party who alleges but fails 
to establish a certain state of facts is 
not estopped in a subsequent suit between 
the same parties, and concerning the same 


subject-matter from alleging a different 
and inconsistent state of facts.” The 
respondent in this case failed to prove 


the contention he urged in the applicant’s 
previous application for mesne profits. He 
seeks to obtain no advantage under the 
order on that application as he merely 
got back the amount paid by him to the 
appellants iu obedience to that order, 


We are also of opinion that the argu- 
ment of res judicata must equally fail. 
The parties then occupied positions which were 
the reverse of their present contentions. The 
rule of res judicata cannot apply in such 
a case. It is, no doubt, truethat if is 
immaterial, in determining the applicability 
of the rule, that the petitioner in the 
one case was & respondent in the other 
provided their respective contentions are 
the same. But the basis of the principle 
is that the parties have the opportunity 
of fighting out their present quarrel ona 
previous occasion. The doctrine is not 
based on the intrinsic effeat to be attach- 
ed to an adjudication by the Court alone but 
on a rule of public policy that a question 
which has been once fought out between 
the parties should not be re-agitated 
between them again. It necessarily involves 
that the case of both the parties was 


the same on both the occasions. A party 
against whom a judgment has been 
rendered is not permitted to show that 


(1) 8 Ind. Oas. 650; 13 O. L.J. 15 15 0. W. N. 835. 
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ib is erroneous whether as plaintiff or 
defendant in a subsequent proceeding but 
not a party in whose favour it was 
rendered; thelatter may be prevented from 
doing so, where to permit it will contravene 
the principle of allowing a person to 
derive an equitable benefit by adopting 
inconsistent positions, but the principles of 
res iudicata have no application to such a 
case, except where the subject-matter of the 
two proceedings and not merely a point at 
issue 18 the same, 

It would be oxtraordinary to hold that 
a party is concluded by a decision against 
his adversary. An _ illustration of the 
unreasonableness of such a view is afforded 
by the manner ia which the finding in 
Execution Petition No.67 was arrived at with 
regard to item No.1 in this case. The 
Commissioner, whose report was adopted 
by the Subordinate Judge, based his conclu- 
sion with regard to the character of 
the item, on the ground that the 
Zud defendant, one of the present 
appellants, did not do what it was 
essential for his case that he should do, 
namely, to point out Paimash No. 14, 
Can he be permitted to say that a finding 
based on his failure to do something should 
be availed of by himself against his 


opponent whose interest ih then was to 
disprove his contention? We are of 
opinion that it would be unreasonable to 
do so. We disallow his contention 
also. 

On the merits, we see no reason to 


differ from the view taken by the Subord- 
inate Judge, who has fally examined the 
evidence in the case. We agree in the 
reasons he has given for his finding. 


The respondent has presented a memo- 
randum of objections claiming the value of 
certain improvements made by him between 
the dates of the decree of the Subordinate 
Judge on Original Suit No. 21 and the judg- 
ment of this Court in appeal reversing it. We 
cannot aecepb the contention that a party 
to the litigation is entitled to receive for 
the improvements made by him pendente 
lite with the full knowledge of the risk 
he runsin doing so. It cannot be held 
that he made the improvements bona fide 
when be was bound to be fully aware 
that the decree that he had obtained 
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might be reversed in appeal. No authority 
has been cited which would justify a con- 
trary view. The rule laid down in Mathunsa 
Rowthan v. Apsa Bin (2), with regard to 
an auction-purchaser who is not a party 
to the suit being entitled to compensation 
for improvements made by him when he 
is subsequently ousted from possession ‘on 
- account of the sale being set aside, is not 
applicable to a party to a litigation con- 
cerning  immoveable property making 
improvements during the progress of the 
contest between the parties. The Privy 
Council has held that a party to a suit 
who purchases properties in Court auction will 
. nob have the privileges of a stranger pur- 
chaser; [see Zatnulabdin Khan v. Muhammad 
Asgar Ali Khan (3), see also  Sadasiva 
Iyer v. Muthu Sabapathi Ohetti (4)]. We, 
therefore, disallow the memorandum of 
objections also. 

Both the appeal and the memorandum 
of objections are dismissed with costs. 

Appeal dismissed. 

(2) 12 Ind Cas. (444; 21 M. L. J. 969; 10 M. L. T. 

878; (1911) 2 M. W. N. 425; 30 M. 194. 


3) 10 A. 166; 15 I, A. 12. 
(4) 5 M. 106. 


LOWER BURMA CHIEF OOURT. 
First Civin APPEALS Nos. 67 AND 68 or 
1911. 

April 2, 1913. 

Present:—Mr. Hartnoll, Officiating Chief Judge, 

_ and Mr. Justice Young. 
J.B. LOADER —DEFENDANT— À PPELLANT 
versus 
Tug CHARTERED BANK or INDIA, 
AUSTRALIA anp CHINA— PLAINTIFF— 
RESPONDENT. 

Hundi—Negotiable Instruments Act (XXVI of 1881), 
ss. 9, 87, 43—-Contract Act (IX of 1872), ss. 62, 
135—Merger—Novation—Surety. 

A hundi by which defendant promised to pay to 
one C. or order Rs. 10,000, sixty days after date was 
endorsed to the plaintiff Bank by the drawee. The 
defence was that the Bank was not a holder in due 
course and that the hundi was discharged by a subse. 
quent mortgage given by drawee to the Bank by way 
of merger or novation and also that defendant being 
liable as a surety was discharged under section 135 of 
the Contract Act: 

Held, (1) that the defendant Bank was a holder in 
due course and that being so under sections 37 and 
43 of the Negotiable Instruments Act, the de- 


fendant was liable as principal and C. as surety 
and, therefore, section 135 of the Contract Aot did nob 


apply; 

(2) that the defendant not being a party to the 
novation (4. e„ the contract of mortgage), seotion 
62 of the Act would not help him and there was no 
recital or evidence that the kunda was considered as 
discharged on the execution of the mortgage. 

Ansell v. Baker, 15 Q. B. 20; 81 R. R. 487; 117 Eng. 
Rep. 865; Sharpe v. Gibbs, 16 C. B, (n.s.) 527; 12 W. R, 
711; 159 R. R. 603, followed. 


Appeals against the judgment and decree 
of Ormond, dJ., sitting on the Original Side in 
Civil Regular No. 449 of 1910. 

JUDGMENT. 

HARTNOLL, Orre. C. J.—The respondent 
Bank brought a suit against the appellant to 
recover Rs. 10,010-12. The Bank alleged 
that appellant by his hundz, dated July 16, 
1910, promised to pay to C. Rungasawmy 
Mudaliar or order the sam of Rs. 10,000 sixty 
days after date for value received, and that 
Rungasawmy Mudaliar endorsed the kundi 
to the Bank, which was a holder in due course. 
The Bank produced the hundi. The plaint 
then went on to relate that the kundi became 
due and paysble on September 17, 1910, but 
that ‘appellant failed to meet it and it was 
noted for non-payment. <A decree was asked 
for Rs. 10,010-12 (the principal sum due 
and the cost of noting). 

The defence was that the hundz was signed 
by appellant to accommodate OC. Rungasawmy 
Mudaliar and that appellant received no con- 
sideration for the same, that these facts 
were known to the Manager of the Bank, and 
the Bank had notice of the fact that the note 
sued'on was merely an accommodation note. 
The written statement went on to say that 
on July 20, 1910, Rungasawmy M Mudaliar- 
executed in favour of the Bank a mortgage 
for Rs. 2,23,140-5 and that in that mortgage 
the sum sued on was included, that it was 
submitted that the execution of the mort- 
gage had discharged the hundz, that even 
if the mortgage had not discharged the note, 
the Bank by taking the mortgage had varied 
the contract and extended the time of pay- 
ment and that appellant was, therefore, dis- 
charged from liability. 

The learned Judge on the Original Side 
after examining Rungasawmy Mudaliar, who 


~ gould not depose that the Bank knew that 


the note was executed for no consideration 
and was su accommodation note, refused to 
grant a commission to examine the Manager 
of the Bank, who was in England, to show 
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that he knew from Rungasawmy Mudaliar 
that appellant was only a surety, saying that 
Rungasawmy  Mudaliar's evidence showed 
that the Manager would not give such 
eviderice and that even if he did, Rungasawmy 
Mudaliar’s evidence showed that the- hund 
was to remain in force and did remain in 
force and was not merged in the mortgage, 
A decree was, therefore, given as prayed for 
with costs, 


. The first ground of appeal is that the 
Judgment and decree is against the weight 
of evidence. I am unable to hold that it is 
Proved that ths Bank knew that the hundi 
was an accommodation note and that the 
appellant had not received consideration for 
it. The burden of proof was on appellant. 
He called Rungasawmy Mudaliar who was 
unable to depose that the Bank knew. The 
evidence given by Mr. Jordan was as to 
what was said to him by Rungasawmy 
Mudaliar and appellant could not prove by 
such testimony that the Bank knew, when 
Mudaliar himself would not depose to such 
affect. At the hearing of the appeal appel- 
lant's Counsel wanted to refer to an affidavit 
the appellant had sworn under Order 
XXXVII, rule 3, Civil Procedure Code, but 
as it was not received a8 evidence at the trial, 
we refused to allow him to refer toit. The 
appellant has clearly not proved that the 
Bank knew that the note was an accommoda- 
tion note and that appellant had received 
no consideration for it. 


The next three grounds of appeal may 
be dealt with together. They are that it 
should have been held that the hundi, having 
been merged in the later mortgage security, 
was not enforceable against the appellant, 
that the later mortgage security operated as 
a novation of the original contract, and 
the hund: was, thereby, destroyed as a 
security and was not enforceable in law, 
and thatthe learned Judge erred in hold- 
ing on the oral evidence produced that the 
hundi was to remain in force although 
the deed of mortgage was silent on the 
point. On July 20, 1910, Rungasawmy 
Mudaliar did enter into & mortgage with 
the Bank to secure to them the sum of 
Rs. 2,28,140-5 that he owed them, and 
in this amount was included the sum due 
on the kundi as also future loans. This 
is not disputed. It is recited in the mort- 


gage-deed that Rungasawmy Mudaliar was 
unable to re-pay the sums due to the Bank 
and he had been requested by the latter 
to give secarity for the same which he 
agreed todo as set out in the mortgage. 
Rungasawmy Mudaliar gave evidence to 
the same effect and said that the Bank 
retained the kundi after taking the security 
and that he understood that he still remain- 
ed liable on the kundi, 

As appellant has not proved that the 
Bank knew that the note was merely an 
accommodation note and that he had re- 
ceived no consideration for it, the position 
between him and the Bank is that laid 
down in sections 37 and 43 of the Negoti- 
able Instruments Act. He ig liable on the 
note as principal debtor, and the Bank 
being a holder for consideration can recover 
from him. It is Rungasawmy  Mudaliar 
who becomes liable as a surety. I am unable 
to see, therefore, as was argued on the 
appeal how section 135 of the Contract 
Act has any application in the appellant’s 
case. The mortgage was with Rungasawmy 
Mudaliar who in the circumstances cannot 
be regarded as the principal debtor. Sec- 
tion 62 of the Contract Act was then 
relied on and it -was argued that the 
mortgage operated asa novation of original 
contract ; but appellant was not a party 
to the mortgage and that alone prevents 
the argument prevailing—see Ansell v. 
Baker (1), followed in Sharpe v. Gibbs 
(2). As appellant was not a party to the ' 
mortgage, there was no merger of the 
kundi in the mortgage. It was urged that 
the mortgage-deed shows that it was in- 
tended that the kundi should be extinguish. 
ed, aud that the deed should have 
specifically provided for keeping it alive 
if that was the intention. I am unable 
to see that if was ever intended that the 
mortgage should extinguish the hundi. It 
recites that it is given as security for 
debts due and future loans if granted, 
and the fact that the hundi remained in 
the possession of the Bank shows that there 
was never any intention that it should 
be extinguished. There being no merger 
or novation, in my opinion, ib was open 
to the Bank to proceed sgainst appellant. 

(1) ce) 15 Q. B. (N. s.) 20; 117 Eng. Rep. 365; 81 


. R. 487. 
(2) 16 C. B. (x. 8.)527; 12 W., R. 711; 139 R. R. 603, 
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I would, therefore, dismiss the appeal with 


` 


costs. 


Young, J.—1 concur. |. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
FULL BENCH. 
Civiu REFERENCE No. 1 or 1913. 
July 30, 1918. 
Present:— Justice Sir Harry Stephen, 
Kr., Mr. Justice N. R. Chatterjea and 
Mr. Justice Mullick. 
JUMLA SINGH.— PLAINTIFF 
versus 
E. d. KINGSLEY AND ANOTHER— 
DEFENDANTS. — ee 
“fe Relief Act (I of 1877), s. 9—REent Ac 0 
ic 23 2 (c)—Landlord and tenant—Tenant 
ousted from possession by landlord—Summary posses- 
sory suit, whether lies im Civil Court. 

A snit in a Civil Court for the recovery of . posses- 
sion by a tenant, who has beon ousted by his land- 
lord, under section 9 of the Specific Relief Act, is 
barred by the terms of section 23 clause (c) of Act 
X of 1859, under which the suit is cognizable by the 

lector alone. . - 

ong o nd J.—1Í a man is illegally ejected within 
the meaning of section 23 clause (c)of Act X of 1859 : 
it necessarily follows that . he is dispossessed within 
the meaning of section 9 of the Specific Relief Act. 
There is no reason for confining the illegality men- 
tioned in section 23, clause (c), of Act X of 1859, to 
something which is illegal by reason of non-compli- 
ance with the provision of that Act. " 

The effect of the two enactments when read to- 
gether is, that the Specific Relief Act confers a right 
of action of a general nature, which is subject to the 
particular exception provided by section 28 (c) of 


the Rent Act. 
Per N. Chatterjea, J., dissenting.— Where a tenant on 


being dispossessed seeks to recover possession on the 
mere strength of his previous possession, irrespeotive 
of the right of the landlord to eject him, a suit can be 
maintained by him under section 9 of the Specific 
Relief Act, and section 23, clause (c), of Act X of 1859 
is no bar to such & suit. 

Reference under section 113 and Order 
XLVI, rule 1, of the Civil Procedure Code, 
by the Munsif of Darjeeling, in Suit No. 52 
of 1912 in his Court. 

Mr. I. B. Sen, Counsel, and Babu Bipin 
Ohandra Bose, for the Plaintiff. 

Babus Provash Ohundra Mitter and Surendra 
Kumar Bose, for the Defendants. 

JUDGMENT. 

STEPHEN, J.— This is 2 reference under 

section 113 of the Code from the Munsif of 
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Darjeeling. In a suit before him the plainte 
iff alleged that he had been ousted from the 
possession of land by the defendant, who pur- 
ported to be his landlord. He, therefore, 
sought relief under section 9 of the Specific 
Relief Act. Act X of 1859 is in force in the 
District where the cause of action arose and in 
view of section 23 (c) of that Act, the Munsif 
refers to us the question whether the tenant 
is precluded from  brioging a suit under the 
Specifie Relief Act. 

Seation 23 of Act X of 1859, as far as we 
are concerned with it, is as follows: (c) all 
suits to recover the occupancy or possession 
of any land...... from which a..... tenant has 
been illegally ejected by the person entitled 
to receive rent for the same.....,shall be 
cognizable by the Collector of Land Revenue 
and shall be instituted and tried under the 
provisions of this Act and...... shall not be 
cognizable in any other Courtor by any other 
officer, or in any other manner.” 

Section 9 of the Specific Relief Act pro- 
vides that “if any person is dispossessed 
without his consent of immoveable property 
otherwise than in due course of law—he 

... may, by suit, recover possession thereof.” 

If a man is illegally ejected under the 
former section, it seems to me that it neces- 
sarily follows that he is dispossessed under 
the latter. Also I see no reason for confining 
the illegality mentioned in Act X to some- 
thing which is illegal by reason of non-com- 
pliance with the provisions of that Act as it 
is suggested we should. 

I am, therefore, of opinion that the effect 
of these two enactments when read together 
is that the Specific Relief Act confers a right 
of action of a general nature, which is sub- 
ject to the particular exception provided by 
section 23 (c) of the Rent Act. The plaint- 
iff’s cago, as set out in his claim, comes within 
the terms of the last named enactment, if the 
defendant is entitled to receive rent from him, 
The question referred to us assumes that this 
is so. Consequently, in my opinion, the plaint- 
iff is not entitled to bring a suit under the 
Specific Relief Act. 


The result of this is that the answer to the 
Court below is that the plaintiff is not entitled 
to bring this suit under the Specific Relief 
Act, As at present advised, we are of opinion, 
that the question of relationship of*landlord 
and tenant is open to argument before the 
lower Appellate Court, ` 
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N. OnaTTERJEA, J.— This is a reference by 
the Munsif of Darjeeling under section 113 of 
the Code of Civil Procedure in a suit iusti- 
tuted in his Court under the provisions of 
section 9 of the Specific Relief Act, and the 
question submitted for opinion is whether 
“owing to the relationship of landlord and 
tenant existing between the parties, is the 
tenant precluded from bringing a suit for 
specific relief under section 9 of that Aot, 
which is in force in this District, and cannot 
he do so in spite of the provisions laid down 
in Rent Act X of 1859, section 23 (6) of 
which lays down that all suits between land- 
lord and tenant are cognizable by the Collec- 
tor and by that Court alone P" 

No evidence has yet been taken in the case 
but the question whether section 23, clause 
(6), of Act X of 18359 bars the suit, can arise 
only if there was relation of landlord and 
tenant between the parties before the plaint- 
iff was ejected. If there was none, that sec- 
tion would have no operation at all. Ina 
casa coming under that section, the questions 
whether the tenancy had come to an end at 
the time of the ejectment and whether the 
landlord had a right to eject must be decided 
after evidence is taken, and cannot be as- 
sumed, 

The plaintiff, as stated by the Munaif in 
the reference, alleged ‘forcible dispossession’ 
and not ‘illegal ejectment’, and the question 
for consideration is whether a suit by a ten. 
ant who has been ‘forcibly dispossessed ’ 
comes within clause 6 of section 23 of Act X 
of 1859. 

Act X of 1859 provides for ejectment of 
tenants in certain cases. Section 21 says 
that a razyut is liable to be ejected for arrears 
of rent, but adds that no ratya, having a right 
of occupancy or holding under a pattah the 
term of which has not expired, shall be 
ejected otherwise than in execution of a 
decree or order under the provisions of the 
Act. There are similar provisions with res- 
pect to farmers and temporary lease-holders 
in section 22. Then comes section 23 which 
lays down that certain classes of suits men- 
tioned in the several clauses of that section 
shall be cognizable by the Collector’s Court 
and nob by any other Court. Clause 5 men- 
tions suits to eject any razyat or cancel any 
lease on account of the non-payment of 
arrears of rent, or on account of a breach of 
-the conditions of any contract, by which a 
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ra?yat may be liable to ejectmeni, or a lease 
may be liable to be cancelled, and clause 
6 mentions suits to recover the occapancy or 
possession of any land, farm or tenure from 
which a ratyat, farmer or tenant has been 
illegally ejected by the person entitled to re- 
ceive rents for the same, Section 95 provides 
that if any zemzndar or other person in re- 
ceipb of rent requires assistance to eject any 
cultivator not having a right of occupancy or 
to eject any farmer or, other tenant holding 
only for a limited period after the determina- 
tion of his lease or tenancy, or to enforce any 
attachment or ejectment expressly anthorised 
by any Regalation or Act, he shall make ap- 
plication to the Oollector and the Collector 
shall proceed thereupon to inquire into the 
case, and pass orders in the manner provided 
for suits under the Act. It will appear 
from the above provisions that there are 
cases in which a landlord may have a right 
to eject. But he may not pursue that right 
ina legal manner and I think, it is only 
such cases that are contemplated by section 
23, clause (6). The term ‘ejectment’ has 
a special signification between landlords and 
tenants and is not the same thing as ‘dis- 
possession.’ The word ‘ejected’ in clause (6) 
of section 23 must be taken to have been 
used in the same sense in which it is used in 
clause 5 of that section which provides for 
suits by landlords to eject tenants, and in sec- 
tion 25 which provides for applications to the 
Colleetor for assistance to eject tenants. The 
Act itself draws a distinction between ' eject- 
ment’ and ‘dispossession.’ The word ‘ dis. 
possess’ is used in section 28 of the Act which 
provides for application to the Collector by 
proprietors who may desire to ‘dispossess’ 
grantees of invalid revenue free lands, č. e., 
who are not tenants, 

suits for recovery of possession by tenants 
illegally ejected are a well-known class of 
suits, and section 7, clause XI (e), of the 
Court Fees Act, provides that in a suit to 
recover ths occupancy of land from which a 
tenant has been zllegally ejected by the land- 
lord, the Court-fee payable is the amount. of 
fee payable on the rent forthe preceding 
year. In the case of Sundar Mol Marwari v, 
J. C. Murray (1), the learned Judges, with re. 
ference to the above clause of the Court-Feag 
Act, observed: “The clause does not describe 
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the suit as one for recovery of possession bya 
tenant who has been dispossessed by his 
landlord: the suit mentioned is one for re- 
covery of occupancy of land from which the 
tenant has been zllegally ejected by the land- 
lord, that is, ejected nominally in conformity 
with, but in reality in contravention of the 
provisions of the rent law for ejeotment of 
tenant by landlords. When we look to the sub- 
clauses which precede and follow the sub- 
clause (e), it becomes fairly obvious that the 
Legislature had most probably in view suits of 
the description mentioned in section 23 clause 
(6) of Act X of 1859; and it is worthy of note 
that section 139 of the Chota Nagpur Tenancy 
Act of 1908, also refers to suits of the same 
class; these suits are triable exclusively by 
Revenue Courts." In the oase of Khetra Nath 
Ghutak v. Peru Beurt (2), it was held that 
section 139 clause (5) of the Chota Nagpur 
Tenancy Act (VI of 1908 B. C.), was no bar 
of a tenant dispossessed by a landlord insti- 
tuting a suit, under section 9 of the Specific 
Relief Act, for recovery of possession. The 
decision, no doubt, proceeded on the ground 
that clause (5) of that section only barred 
‘applications’ and not ‘suits’, But the ques- 
, tion whether a case of forcible dispossession 
(as distinguished from a case of iliegal eject- 
ment) is barred by section 139, was not 
necessary to be raised, and does not appear 
to have been raised, before the learned Judges 
in that case, and it was sufficient, for the pur- 
poses of that case, to say that it was only 
applications, and not snits, that were barred 
by the provisions of section 139 of that Act. 

The case of Jonardun Acharjee v. Haradun 
Achariee (3), was heard by a Fall Bench 
consisting of Peacock, C. J., Seton-Karr, 
Jackson, Phear and Macpherson, JJ., and 
Sir Barnes Peacock, C. J., in delivering 
the judgment of the Full Bench, said with 
reference to the scope of a suit under 
section 23 (6) of Act X of 1859: "In suits 
under clause 6, section 28, Act X of 1859, 
it is necessary to determine whether the 
plaintiff has been illegally ejected which 
involves the qaestion whether the tenancy 
was at an end or not. If, after the expira- 
tion of a tenancy, a semindar wishes to 
obtain possession without resorting to a 


T. e 9 Ind. Gas. 478; 15 C, W. N. 887, 18 C. L. J. 
(3) 9 W. R. 818 CF. B.); B. L. R. Sup. Vol, 1020. 
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Court of law, he may apply under section 
25, for the assistance of the Collector, who 
will thereupon summarily inquire into the 
case, and if he finds that the tenancy 18 
ab an end will render assistance in turning 
the tenant out. If, however, the zemindar 
acta of his own authority and without 
the intervention of a Court of law, or of 
the Collector, he comes within section 15 
of Act XIV of 1859; and if the rayat sue 
him in the Civil Coart within six months, 
he will be entitled to recover possession 
without referense to the title of the zemzndar 
to eject him. If, however, he sue in the 
Collector's Court under section 23, the ques- 
tion is open as to whether the tenancy 
was aban end or not; and if at an end, 
he must fail in his suit." 

In a suit under section 23, clause (6) of 
Act X of 1859, the plaintiff must show 
that the tenancy was at an end, and that 
he had been ejected in an illegal manner. 
That is a suit different from a suit under 
section 9 of the Specifie Relief Act based 
upon the ground of previous possession, 

I regret I am unable to agree in the 
view taken by my learned colleagues and 
lam of opinion that where a tenant on 
being dispossessed seeks to recover possession 
on the mere strength of his previous posses- 
sion, irrespective of the right of the landlord 
to eject him, a suit can be maintained 
by him under sestion 9 of the Specific 
Relief Act and that section 23, clause (6), 
of Act X of 1859 is no bar to such a 
cuit and I would answer the reference 
accordingly. 

Mouwiox, J.—I assume that the Munsif, 
who has referred this case, is satisfied that 


. the relationship of landlori and tenant exists 


between the plaintiff and the defendant No. 1 
and that the tenant has been illegally ejected. 
An attempt has been made to show on 
behalf of the teńant that the pleadings 
do not establish the relationship of landlord 
and tenant but 1 do nob think we can 
enter into a determination of this point 
in this Court. If the relationship of land- 
lord and tenant does not exist, then clearly 
section 23, Act X of 1859, will not apply. 
It is next argued on behalf of the tenant 
that section 23 does not apply because 
the dispossession of which the plaintiff com- 
plains does not amount to illegal ejectment 
within the meaning of clause (6) section 23, 
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Act X of 1859, inasmuch as illegal eject- 
ment in clause 6 refers to ejectment for 
non-payment of arrears of rent or on account 
of the breach of the conditions of the tenancy 
as mentioned in clause 5. There is no 
authority for such a contention. I see no 
reason for contracting the meaning of the 
word " ejectment” and, in my opinion, illegal 
ejectment in clause 6 means dispossession 
withont consent otherwise than in due course 
of law. Therefore, a suit under section 9, 
Specific Relief Act, and also one under clause 
6, section 23, Act X of 1859, would lie on 
the same cause of action. This being so, 
the only point necessary for determination 
is whether by reason of the special pro- 
visions of section 23, Act X of 1859, the 
former suit is barred by the latter. I 
think the answer must be in the affirmative. 
In the case of Khetra: Nath Ghatah vy. Piru 
Bansi (2), a similar question arose with 
reference to the interpretation of sections 
71 and 139 of the Chota Nagpur Tenancy 
Act (VI of 1908 B.C.) the provisions of 
which sections are founded on and are 
almost identical with those of section £25 
and section 23, respectively, of Act X of 
1859. It was held in that case that a 
suit by a tenant for recovery of possession 
under section 9, Act I of 1877, was not 
barred by the term of section 189, Act 
VI of 1908 B. ©. The decision turned 
on the circumstance that clause 5, section 
139, authorises the making of an application 
as distinguished. from the institution of a 
suit, and the learned Judges held by impli- 
cation that if the expression ‘suits’ had 
been used in section 189, a suit under the 
general law would have been barred by 
the special provisions of the local law. 
Adopting this line of reasoning, I think 
it is clear that a suit for recovery of posses- 
~- gion by a tenant under section 9, Act I 
of 1877, is barred by the terms of section 
. 23, Act X of 1859. 

It is scarcely necessary to observe that 
if the tenancy has been determined, it is 
open to the landlord either to proceed under 
section 25, Act X of 1859, or to take posses- 
Bion proprzo motu and that in the latter 
event it 18 competent to the tenant to 
resort to a summary suit for possession. 
This has been held in Jonardun Acharjee 
v. Haradun Acharjes (8). The result is 
that if the relationship of landlord aud 
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tenant exists, the present suit under section 
9 of the Specific Relief Act which has 
been instituted before the Munsif must fail 
for want of jurisdiction. I agree, therefore, 
with the conclusion arrived at by my learned 
brother Stephen. 





LOWER BURMA CHIEF COURT, 
SpeEOIAL SECOND Cryin Appear No. 142 or 
1911. 

November 7, 1912. 

Present:-- Mr. Justice Parlett. 

MA TAH-—APPELLANT 
UOTSUS 


MA KA YIN AND ANOTHER— RESPONDENTS, 

Buddhist Law—Payin property changing tts character 
— Presumption. 

When payin property changes its character during 
& marriage, the presumption is that ib has become 
letetpwa of that marriage. 

Ma Ba We v. Ma Sa U, 2 L: B. R. 174, Ma Sein Nyo 
v. Ma Kywe, 2 U. B. R. (1892-1896) 184, followed. 
`~ Mg. Chite Kywe v. Mg. Pyo, 2 U. B. R. (1892-1896) 
184, explained. 

But this presumption may be rebutted by particu- 
lar faots of any case. 


Mr. McDonnell, for the Appellant. 

Mr. Maung Kin, for the Respondents. 

JUDGMENT.— Plaintiff appellant, Ma Tah, 
is the daughter of Mg. Shwe Pu 
by his first wife. After her death, he 
inherited some 25°51 acres of paddy land. 
Then he married Ist defendant, Ma Ka 
Yin, by whom he had a daughter, 2nd 
defendant, Ma Lon Ma Gale. Daring the 
second marriage he and his wife purchased 
some 24°51 acres of paddy land adjoining 
that which he inherited. On the 16th 
September 1907, the whole block of some 
49'52 acres was sold for Rs. 7,428, the 
vendors being Mg. Shwe Pu, Ma Ka Yin, 
Ma Tah, and Ma Lon Ma Gale described 
asa minor and the sale-deed being signed 
by the first three. On lst November 1907, 
Mg. Shwe Pu and Ma Ka Yin purchased 
3423 acres of laud, the deed giving 
Rs. 3,000 as the price, but there is some 
evidence that Rs. 3,900 was paid for it. 
On Mg. Shwe Pu's death, Ma Tah sued 
for her share in his estate, claiming, among 
other things, one half of this 34°23 acres 
of land as being the payin of her father, 
taken to the second marriage. The Sub. 
Divisional Court decreed her claim, but 
on appeal the Divisional Court held that 
the 3423 acres of land was joint pro. 
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perty of the second marriage, and, there- 
fore, that Ma Tah was entitled to only 
one-eighth share of it. She now appeals, 
and the sole question is whether the land 
was payin or joint property of the second 
marriage. 

In Ma Ba Wev. Mé Sa U (1), a Full 
Bench of this Court held that when payin 
property changes its character during a 
marriage, the presumption is that it has 
become letetpwa of that marriage. In that 
case, the statement of the law as given 
in Ma Sein Nyo v. Ma Kywe (2) is followed 
and the grounds on which it is based are 
quoted n extenso and approved. It is 
noted that in Mg. Okt Kywe v. Mg. Pyo 
(3) a contrary opinion seems to have 
been expressed, and it is now submitted 
that that view is correct, rather than the 
one adopted by the Full Bench. The very 
fact, however, that the report of the case was 
before and was considered by the learned 
Judges of the Fall Bench, renders the 
strongest possible grounds necessary before 
any reference could be made which might 
quesbion the correctness of their ruling. On 
referring to the report of the latter Upper 
Burma ‘case [Mg. Ohit Kywe v. Mg. Pyo 
(3)], however, I do not find any necessary 


conflict between it and the earlier 
and the Lower Burma cases. This last 
merely lays down that when a change 


in the character of payin property occurs 
during a marriage, a presumption arises 
that it becomes letetpwa. The latter Upper 
Burma case only decided that the particular 
facta admitted and proved therein re- 
butted such a presumption. It remains, 
therefore, to consider whether the presump- 
tion has been rebutted in the case now 
under appeal. 


The only piece of evidence offered at 
all on the point is that of an alleged 
Statement by Mg. Shwe Pu to one Mg. 
Po O that having children, he must buy 
a piece of paddy land in place of that 
which he had arranged to sell. It is 
suggested that this shows an intention on 
his part to re-place the payin land which 
he was &boutto sell with other land to 
be treated as payin so that his daughter, 


by the first marriage, might be in no 
(1) 2 L. B. R. 174. 
(2) 2 U. B. R. (1892-1896) 159. 
(3) 2 U. B. R, (1802-1896) 184. 
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way a loser by the transaction. I am 
unable to see any such meaning can be 
put on his words, or that they can fairly 
bear any further meaning than that hav- 
ing a family dependent on him he could 
not afford to let his capital lie idle. In 
the next place, lam asked to infer that 
the 3423 acres of land was brought to 
re-place the :25'01 acres of payin land 
from the circumstances that the latter 
formed slightly more than half the area 
sold for Hs. 7,428 while rather less than 
half that sum was spent on the land 
subsequently purchased. I am, however, 
unable to draw sach an inference from 
purely arithmetical considerations, which 
may possibly be merely fortuitous. It is 
admitted that out of the sale-proceeds 
over Rs. 1,000 was spent on 8 zayat and 
over: Rs. 1,000 on -paying off a debt. 
There is also evidence that plaintiff re- 
ceived, and admitted receiving, Rs. 1,000; 
but even if this be not accepted, and 
though there is no clear evidence of 
how Mg. Shwe Pu spent the balance, 
ibis certainly not established that he had 
much more than Rs. 3,300 left available 
for the purchase of land and not required 
for any other purposes. That purchase 
was, no doubt, made partly at least in the 
interests of his family. It may even be ` 
that when making it he had in view the 
advisability of acquiring property which 
would be available for them to succeed 
to after his death ; but I can see no grounds 
for believing that he made the purchase 
with the intention of securing to his elder 
daughter a large share of the land after. 
his death than she would obtain in his 
other property. If he had had any such 
intention, he would have clearly expressed 
it andit might easily bave been carried 
into effect when he made the purchase, 
and it is only reasonable to suppose that 
he would have done so. He failed to do 
so,and onthe evidence before me I am 
unable to hold any auch intention proved, 
The presumption that the land purchased 
was joint property of the second marriage 
remains un-rebutted, and this appeal is 
accordingly dismissed with costs. Advocates’ 
fee two gold mohurs., 
Appeul dismissed. 


we 
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ALLAHABAD HIGH COURT. 
SECOND ivir ArPEAL No. 1548 or 1912. 
June 17, 1913. 

Present:— Mr. Justice Ryves, 
RESAL-—DsrFENDANT— ÀPPELLANT 
VETSUS 
MAHA RAM -—PLAINTI WE — RESPONDENT, 

U. P. Land Revenue Act (III of 1901), s. 283 
(k)—Partition proceedings—Agra Tenancy Act (II 
Gf 1991), s. 199 —Question of title—Power of Revenue 
Court—-Res judicata. 

Section 233(%) of the Land Revenue Act, 1901, does 
not prohibit a Revenue Court from acting under Seo. 
tion 199 (1) (a) o£ the Agra Tenancy Act, if in some 
indirect way the result of a suit, under section 199, 
might possibly affect the share obtained by one co- 
sharer on a partition. 

Khasay v. Jugla, 28 A. 432; A. W. N. (1906) 79; 3 
A. L. J. 308, distinguished. 

In partition proceedings, A. acquired in his share a 
particular plot of land. B. objected to this but his ob. 
jections were overruled on the ground that he was 
nob a recorded co-sharer. After the completion of the 
partition proceedings, A. brought a suit against B, for 
fixing of rent. B., raised a question of title and 
was referred to & Civil Oourb under section 199 of 
the Tenancy Act: 

Held, thas the civil suit of B. to establish his title 
was not barred by section 233(k) of the Land Revenue 
Act. 

Second appeal fromthe decision of the 
District Judge of Saharanpur, dated the 30th 
August 1912, 

Mr. Nihal Ohand, for the Appellant. 

Mr. A. Haider, for the Respondent. 


JUDGMENT.—The facts out of which this 
appeal arises are given fully in the judgment 
of the Courts below. It is enough to say that 
Resal, defendant-appellant, in certain parti- 
tion proceedings acquired in his share a 
particular plot of land No. 591. It appears 
that Maha Ram, the plaintiff-respondent, was 


not a recorded co sharer in the village but — 


nevertheless he objected at the time of the 
partition but. his .objections were overruled 
on the ground that as he was nota recorded 
co-sharer, he had no locus standi. After parti- 
tion was completed, Resal brought a suit in 
the Revenue Court against Maha Ram with the 
object of getting Maha Ram’s rent fixed by 
that Court. Maha Rau pleaded in his defence 
that he was the owner of the plot or rather 
that he had acquired a good title by adverse 
possession. The Court trying the suit pro- 
ceeded under section 199 (1) (a) of the Agra 
Tenancy Act and directed Maha Ram to 
establish his title in the Civil Court. Hence 
this suit. Both Courts ihayo decreed Maha 
Ram’s suit. 
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In appeal before me, it has been very 
strenuously argued that section 233 (X) 
ofthe Land Revenue Act bars this suit and 
great reliance is placed on the decision of 
Mr. Justice Chamier in Musammat Tarifan v. 
Fateh Din (1). It is strenuously argued that 
that decision is in conflict with other decisions 
of this Court and notably that of Khasay 
v. Jugla (2). 

It seems to me that neither of these 
rulings applies to this particular case. 1 
do not’ think that section 238 (k) of the 
Land Revenue Act was ‘meant to prohibit 
a Revenue Court from acting under section 
199 (1) (a) of the Agra Tenancy Act if in 
some indirect way the result of such a suit 
might possibly affect the share obtained 
by one co-sharer on a partition. It must be 
remembered that the suit brought by Resal 
in the Revenue Court for the fixation of rent 
against Maha Ram is still pending. It was 
open to that. Court under section 199 to try 
the issue itself, and if that Court had done 
so and desided in the way in which the 
Civil Courts have ultimately decided it, the 
result would have been the same; yet that 
would be a decision of a Revenue Court and 
would, in exactly the same way, affect the 
partition as it is said the decision of the Civil 
Court does or may do eventually. 

Now section 233 (k) of the Land Revenue 
Act cannot possibly bar a Revenue Court 
deciding itself a question of title such as 
is referred to in section 199 of the Agra 
Tenancy Act. Under that section, the 
Revenue Court can proceed iu one of two 
ways. Ib aan either try the issue of pro- 
prietary title itself or it can refer that issue 
virtually for trial by the Civil Court, that 
is to say, it can direct the defendant to have 
hig title established by a civil suit to be in- 
stituted within three months of its order and 
it is bound, if such a suit is instituted and 
decided, to follow that decision. ` The object 
of the suit in the Civil Court after all is the 
decision ofa particular issue raised ina 
Revenue Court and which the Revenue Court 
must follow. 

It seems to me, therefore, that the lower 
Court was right in holding that section 233 
(k) does not bar the suit. The &udinzs are 
findings of fact and that is the only question 


(1) 15 Ind. Cas. 685. 
(23 28 A. 432; A. W. N. (1908) 79; 3 A. I. J. 309, 
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on which this appeal has been pressed. In 
my opinion, it fails and I dismiss the appeal 
with costs, 


Appeal dismissed, 





LOWER BURMA CHIEF COURT, 
Civi, Rererence No. 5 or 1912. 
February 24, 1918. . 
Present; —Sir Charles Fox, Kr., Chief 
Judge, Mr. Justice Hartnoll, and 
Mr. Justice Parlett, 
EVELINE MOMENT— PETITIONER 
versus 


JOSEPH MOMENT-—RszsPONDENT. 
Divorce Act (IV of 1869), s. 10— Desertion — Divorce 
-Condition of two years not fulfilled— Application 
premature. 
Before the two years’ period of desertion is over, a 
petition for divorce would be premature and without 
& cause of action. 


JUDGMENT, 

HanTNOLL, J.—Petitioner prayed for a 
decree for divorce from respondent on the 
grounds that he had been guilty of adultery 
coupled with cruelty and desertion. The 
learned Divisional Judge found the adultery 
proved, the cruelty not proved and the 
desertion proved. He accordingly passed a 
decree for divorce aubject to the confirmation 
of this Court, 

The evidence as to the adultery is very 
meagre, but it is not necessary to come to a 
decision as to whether it is proved or not, 
as on another ground it will be seen that 
the decree cannot be confirmed. 

The evidence as to crueliy is insufficient 
since it rests on the uncorroborated state- 
ment of petitioner as to the events of a 
single day. 

As regards desertion, the petitioner alleges 
that respondent drove her out of the house 
on the 28rd July 1910, that she went 
and stayed with her sister for a month, 
that she then returned to the house where- 
upon respondent left the house and never 
returned. She filed her petition on the 
26th February 1912. From the evidence it 
appears that there was a quarrel between the 
parties on 28rd July 1910 in consequence 
of which petitioner lett the house which 
belonged to her, 
she left her husband there was no de- 
sertion by him then and so his deser- 
tion cannot be said to have commenced 
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on that date. She returned sometime 
subsequent to the 19th August 1910—the 
date of the letter she found in respondent's 
pocket. So the date on which the respond- 
ent left her and on which his desertion 
may be said to have commenced must have 
been a date subsequent to the 19th August 
1910. It was probably a day or two after 
ora few days after that date. She filed 
her petition on the 26th February 1912. 
The Divisional Judge, iu passing his order 
on the facts on the 8th May 1912, said 
that it was clear that there had not been 
desertion for two years and so adjourned 
the proceedings till lst August for further 
orders, On this latter date he gave the . 
decree for divorce. He evidently took the 
desertion to have commenced on the 23rd 
July 1910; but as | have pointed ont, 
I consider this view incorrect. 


Tam of opinion that the decree should 
not be confirmed on two grounds. 


Section 10 of the Indian Divorce Act 
says: “Any wife may present a petition 
to the District Court or to the High Court, 
praying that her marriage may be dissolved 
on the ground that her husband 
; has been guilty of adultery 
coupled with desertion without reasonable 
excuse for two years and upwards.” Now 
when petitioner presented her petition, the 
period of desertion was not two years and 
so she had no cause of action. She could, 
therefore, get no decree on her petition, as 
it was presented prematurely. This was 
the view taken in Lapington v. Lapington (1). 
It is true that in the case of Wood v. Wood 
(2) in a similar case the petitioner was 
allowed to file a supplemental petition on 
which a decree «s? was passed. But I 
incline to the view taken in Lapington v. 
Lupington (1). Further, in the present case 
a supplemental petition even was not filed, 
and so action has been taken solely on 
a plaint that does not disclose a cause of 
action. Secondly, the decree is dated the 
lst August 1912, a date on which I hold 
that there had not been desertion for a 
period of two years, since I hold that the 
desertion began subsequently to the 19th 
August 1910. 


(1) 14 P. D. 21; 68 L. J. P. 26; 69 L. 'T..608; 37 
W. R. 884; 52 J. P. 727. 
(2) 18 P, D. 22; 67 L, Jj. P, 48, 
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I would, therefore, not confirm the decree 
for divorce. 

The petitioner does not want a deeree 
for judicial separation only and so I would 
dismiss the petition. 

This will uot debar her from presenting 
afresh petition, if the desertion has con- 
tinued and she is able to also prove adultery. 

Fox, C. J.—I concur. 

PanLET?, J.—I concur, 

Petition dismissed. 





PUNJAB CHIEF COURT. 
Crvit Revision Perirton No. 2833 or 1911. 
July 16, 1913. 

Present: —Mr. Justice Scott. Smith. 
NAZAR MUHAMMAD —DiFENDANT— 
PETITIONER 
VETSUS 


AHSAN-UL-HUQ—P.atntirr— 


RESPONDENT, 

Mortgage by conditional sale—Land—Income of 
shrine including rent of land and house property— 
Regulation (XVII of 1806), ss. 7, 8—General 
Clauses Act (X of 1897). 

The provisions of Regulation XVII of 1806 do not 
apply to a bai-bil-wêfa mortgage of a share in the 
income of a shrine which the mortgagor is entitled 
to get, although the income includes rent of 


. landed and house property attached to the shrine. 


As the term ‘land’ is neither defined in the said 
Regulation nor in the General Clauses Acts (Im- 
perial and Provinoial), ib must be considered to 
bear its ordinary meaning and the word ‘immoveable 
property’ as defined in the latter cannot be substitut- 
ed for the term ‘land’ as used in the former. 

‘Land’ in the Regulation means something of which 
physical possession can be taken. 

70 (a) 


Petition, under section of 
Act XVIIL of 1884, as amended by Act 
XXV of 1899, for revision of the decree 
of the District Judge, Karnal, dated the 10th 
October, 1911, confirming that of the Munsif 
Ist class, Karnal, dated the 19th July 1911, 
decreeing the claim. 

Lala Hukam Ohand, for the Petitioner. 

Mr. Gullu Ram, for the Respondent. 


JUDGMENT — This was a suit by the 
plaintiff-respondent for the redemption of 1/31 
share of the offerings and other 


income 
of the shrine of Qalandar Sahib, situate 
in the town of Karnal. The mortgage 


was effected by Fazul Hag, brother of the 
plaintiff, on the 22nd of October 1896, 
in favour of Ahmad Hassan, brother of 
defendant No. 1 and husband of defendant 
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No. 2, The mortgagor and mortgagee are 
dead. The deed of mortgage is of the kind 
known as bat-bzl-wafa. The lower Courts 
held that the property mortgaged was land to 
which the provision of Regulation XVII of 
1806 apply and that as the proceedings for 
foreclosure laid down in that Regulation had 
not been complied with by the mortgagee, the 
mortgagor's right of redemption still existed. 
A decree was, therefore, granted to the 
plaintiff for redemption as prayed. 

The defendant has filed an application 
for revision under section 70 (1) (a) of the 
Punjab Courts Act. The question is whe- 
ther the property mortgaged is land or 
landed property to which the provisions of 
Regulation XVII of 1806 apply. No 
authority directly bearing upon the point 
has been cited on behalf of either party.. 
The word “land” is not defined in the Regula- 
tion nor in the General Clauses Act. It 
must, therefore, be considered to bear its 
ordinary meaning. For respondent, it was 
urged that the definition of immoveable pro- 
perty given in the General Clauses Act should 
be taken as applying to land but I am unable 
to accede to this proposition. The expression 
"immoveable property” does not occur 
in the Regulation at all. The wording of 
section 7 of the Regulation appears to show 
that land means something of which physical 
possession can be taken. How can the mort- 
gagee obtain physical possession of the income 
of a shrine? Land in the ordinary accepta- 
tion of the term certainly does not include 
the income arising from land. I am, there- 
fore, clearly of opinion that though part of 
the income mortgaged was the income of 
land, land itself was not mortgaged. Jam 
quite unable to agree with the learned 
District Judge that the property mortgaged 
includes shops and culturable land. It, no 
doubt, includes the income of shops and of 
culturable land but that is quite a different 
thing. I, therefore, hold that the provisions 
of the Regulation in question do not apply to 
the mortgage in dispute. 

I, therefore, accept the application and 
setting aside the orders of the Courts below 
remand the case for re-decision on the merits 
to the Court of first instance. Stamp in 
this Court and in the lower Appellate Oourt 
will be refunded and other costs will be coats 
in the cause. 

Petition allowed, 
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LOWER BURMA CHIEF COURT. 
SEcoND Civin APPEAL No. 40 or 1912. 
March 10, 1913. 

Present:-—Sir Charles Fox, Kr., Chief 
Judge, and Mr, Justice Hartnoll. 

S. K. SUBRAMANIAM PILLAY— 

' APPEELANT 
versus 
P. GOVINDASWAMY PILLAY AND ANOTHER 


~m RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 100— 
Second appeal against decision of lower Appel- 
late Cowrt—Reference to the original Court's decision 
erroneous—Trustee’s power to divest himself of his 
office. 
Ona second appeal under section 100 of the Code of 
Civil- Procedure, 1908, the decision of the lower 
Appellate Court is the only one which has to be 
dealt with under clauses (a) and (b) of the section 
and a reference to the original Court’s decision 
in the grounds of appeal is erroneous, 
The question whether a trustee can divest himself 
of trusteeship is a matter of law. 
The only modes in which a trustee can divest him- 
self of his office are the following: 
(a) He may have the universal consent of all the 
parties interested; 
(b) He may retire by virtue of a special power in 
the instrument creating the trust or a statu- 
tory power applicable to the truat; 
(c) He may obtain his release by application to 
the Court. 
Mr. Xavier, for the Appellant, 
Mr. Ohari, for the Respondents. 
| JUDGMENT. 
Fox, O. J.—The only appeal open to 
appellant is one on grounds mentioned in sec- 
tion 100 of the Code of Civil Procedure, that 
is to say, that the decision of the Appellate 
Court 
(a) is contrary to law or some usage 
having the force of law,—or 
(b)ihas failed to determine some material 
issue of law or usage having the 
force of law,—or 
onfthe ground that— 
(c) there bas been some substantial error 
or defect in the procedure provided 
by the Ocde or by any other law 
for the time being in force which 
may possibly have produced error 
or defect in the decision of the case 
upon the merits. 
The grounds of appeal in the case are as 
follows:— i 

1. That the lower Courts had erred in 
law in holding on the evidence that the 
plaintiff-appellant had divested himself of 
his rights as such trustee." 
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2. That the lower Courts have erred in 
law in having omitted to discuss and 
consider the legal aspect of the trusteeship, 
and how under the provisions of the 
Trustee Act andthe principles of Hindu 
Law plaintiff-appellant was by his conduct 
estopped from asserting his right as trustee. 

3. That the lower Courts erred in law in 
not holding on the evidence that plaintiff- 
appellant was forcibly kept out of the 
trusteeship by the defendants-respondents, 
and that there was not at any time any 
formal rénunciation by him of his rights as 
trustee. 


All the grounds referred to the decisions 
of both the lower Courts, On a second 
appeal to this Court under section 100 of the 
Code, the decision of the lower Appellate 
Court is the only one which has to be dealt 
with under clauses (a) and (b) of the section. 
Reference to the original Court’s decision 
in the grounds of appeal is, consequently, 
erroneous, 

The Divisional Court did not hold that the 
plaintiff had estopped himself from asserting 
his rights as trustee. It held that he had 
divested himself of those rights and had none 
left to claim, in fact he was no longer a trustee 
under the Will. 

The Divisional Judge’s decision on the 
facts is final. He found thatthe plaintiff 
had acted as trustee fora time, but that 
from not later than the beginning of 1901 
Pakirisawmy andthe defendants had been 
in possession and control of the trust property 
and that since then what work was done on 
the temple concerns by the plaintiff was done 
by him as their agent or servant. The 
learned Judge thought it probable that the 
plaintiff had voluntarily given up the 
trusteeship as part ofa family compromise 
but was not prepared to hold that the evi- 
dence was sufficient to justify a definite finding 
to that effect. . 

His finding, however, is in effect that the 
plaintiff handed over to Pakirisawmy the 
management of the trust property and had 
abandoned the trusteeship. Whether he 
could divest ‘himself of the trusteeship i8 a 
matter of law. The Indian Acts dealing with 
trusts aud trustees do not apply to this 
case because the trust is neither a public 
nor a private religious or charitable endow- 
ment, The matter must be decided on 
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general principles of law and equity and 
good conscience. 

Mr, Lewin says in Chapter XXXVI of his 
work on Trusts that the only modes in which 
2, trustee can divest himself of his office are 
the following:——First, he may have the 
universal consent of all the parties interested; 
secondly, he may retire by virue ofa special 
power inthe instrument creating the trust 
or a statutory power applicable to the trust; 
or thirdly, he may obtain his release by 
application to the Court. The first of these 
modes is the only one that needs considera- 
tion in the present case. The trust is to 
apply the income of some land to the purpose 
ofa temple and the worship of a goddess. 
It is not clear whether the temple is a public 
or a private temple but the ancestors of the 
defendant appear to have been the most 
prominent supporters of it, and the trust is 
one created by the Will of the defendants’ 
grandfather. 

The Divisional Judge has found that 
the defendants’ father and the defendants 
have beenin possession and control of the 
temple and land for more than ten years 
prior to the institution of the suit. They 
could scarcely have been in possession for so 
long ‘unless all presons interested had 
consented to the control and management 
being handed over to Pakirisawmy when this 
- 4 done, and under the circumstances it 
à ears justifiable to conclude that all 
p...dons interested in the temple and land did 
consent at the time to the plaintiff handing 
over the management and divesting himself 
of the trusteeship. 

The decree of the Divisional Judge appears 
to be correct. The appeal fails and is dis- 
missed withicosta— five gold mohurs Advocate’s 
fees. 

HARTNOLL, J.—I concur. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
LETTERS Parent ÁPPEAL No. lor 1909. 
March 18, 1913. 

Present:—Sir Lawrence Jenkins, KT., Chief 
Justice, Justice Sir Richard Harington, Bart., 
and Justice Sir Ashutosh Mookerjee, Kr. 
AHMADI BEGUM —PLAINTIFF—APPELDANT 
veTSuS 
MAHASY TARAKNATH GHOSH 
AND OTHERS— DEFENDANTS— RESPONDENTS, 

Jalkar—River-bed—Jalkar in waters not connected 
with flowing stream throughout year—HEvidence—- 
Hunter's Statistical Account, if may be referred for 
establishing existence of private rights, 

Where the right of fishery isina river, then the 
Court has to be satisfied, on a consideration of all the 
material facts and conditions, whether it can fairly 
and reasonably be said that the waters over which 
the fishery is claimed are part of the river. 

The jatkar rights of a river extend to waters in the 
river-bed though they are not connected with the 
waters of the flowing stream throughout the year. 

In .other words, the grantee of fishery right 
in a river is entitled to fish in all waters com. 
prised within the banks of the river, and the ciroum- 
stance that particular sheets of water may, during a 
part of the year, be disconnected from the flowing 
stream or permanent current does not affect the 
rights of the grantee. 

Per Harington, J.--A tract should be held as the 
bed of ariver when it is habitually and regularly 
covered by the river for a substantial portion of the 
year in the ordinary course of nature. 

Per Mookerjee, J.— Reference cannot legitimately be 
made to statements in Hunter's Satistical Account 
for the purpose of establishing the existence of pri. 
vate rights. 


Appeal from the decree of Mr. Justice 
Richardson, dated May 3rd, 1969, in R. A. 
No. 883 of 1906. 


Dr. Rash  Behary Ghose, Babu Jogesh 
Chandra Roy, Maulvies Syed Mahomed Tahir, 
Muhammad Mustafa Khan, Khurshed Hussein 
and Babu Hart Bhushan Mukherji, for the 
Appellant. 

Mr. S. P. Sinha, Counsel, Babus Ümokalk 
Mukherjee, Narendra Chandra Bose and 
Naresh Ohandra Sinha, for the Respondents. 


JUDGMENT. 

Jenxrns, C. J.—The subject-matter of this 
litigation is a jalkar or right of fishery 
in certain bheels named in tbe plaint as 
Khana Rajghat, Darhihal, Dagar, Ghormora, 
Barbia, Bhoorang,  Khirkiria, Chaprela, 
Perdhania and Singhia. 

It is the plaintiff’s ease that these bheels 
are situate in Mouzahs Kakarghat, Khizir- 
pore, Imamnagore and Harinkola, all in 
Tuppa Madhuban. 
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The plaintiffs Nos. 1 to 33 together own 


Tuppa Madhuban, while plaintiff No. 36 is: 


its musiegir or lessee. 

On the strength of this proprietorship, 
the plaintiffs claim to be exclusively entitl- 
ed to the fishery right in these bheels 
which are, so far as they are the subject. 
matter of this suit, wholly within Tuppa 
Madhuban. 

The first three defendants claim to be 
entitled to this fishery as the grantees 
under the Government of jalkars Maksudpur. 
Defendant No. 4 is their lessee. They 
also claim to be entitled on the strength 
of long enjoyment. The plaintiffs allege 
dispossession from the beginning of May 
1892 to July 1894, and by their plaint 
in this suit, they pray for judgment as 
follows :— i 

"(1) That it may be held by the Court 
that  jalkars Khana  Hajghat. Darhihal, 
Dagar, Ghormora, Burhia, Bhoorang, Khir- 
kiria, Dakhli Burhia, Bhoorang, Chaprela, 
Perdhania, and Singbia, together with 
branches and Dhars, and all other Sotas, 
Dobs, Khatas, Cheri, Bhata and Jamta, 
being part of Tuppa Madhuban, are the 
milkiat of the plaintiffs; and that the 
plaintiffa and former proprietors of Tuppa 
Madkuban have fora long time, that is 
over l2 years, been in possession as pro- 
prietors and holding adverse possession of 
all the aforesaid jalkars together with other 
jalkars situate within Tappa Madhuban, 
and within Halka of the aforesaid Tuppa, 
by means of Khas “Tahsil and through 
mustagirs, dermustajirs. 

"(98) That it may be held by the Court 
that the defendants Ist and 2nd party 
neither had nor have any right whatever 
to the jalkars in dispute or any of them 
situate within Tuppa Madhuban, nor were 
they ever in „possession of the jalkars in 
dispute or any of these before the accrual 
of the cause of action in this suit, and that 
they had and have no right in respect of 
any of tne jalkars aforesaid. 

"(3) That a decree may be passed by 
the Court in favour of the plaiutiffs award. 
ing them possession over the julkars in 
dispute aforesaid as proprietors and 
mustagirs thereof by dispossessing the 
defendants Ist and 2nd party and per- 
manent injunction may be issued against 
the defendants with these directions that 
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the defendants lst and 2nd party or any 
of them should not interfere with the right 
ot fishing of the proprietors or the mustagirs 
the plaintiffs ; and that they should abstain 
from fishing in or exercising any power 
tantamounting to possession of the jalkars in 
dispute, and that waszlat of the estate 
from the year 1308 to date of recovery 
of possession may be awarded to the plaintiffs, 
and thal amount of the same may be 
ascertained in the execution of deeree de- 
partment.” 

The suit was heard by the Additional 
Subordinate Judge at Bhagalpore who dis- 
missed it with costs, The plaintiffs 
preferred an appeal to the High Court 
which was heard by Doss, J., and Richard- 
son, J, They were divided in opinion, 
Doss, J., being for reversing, and Richard- 
son, J., for affirming, the decree of the 
Subordinate Judge. The decree  accord- 
ingly was confirmed, and the present appeal 
has been preferred under clause 15 of the 
Letters Patent. 

It is common ground that the bheels 
in suit he within the limits of Tuppa - 
Madhuban, and that the plaintiffs to. 
gether are entitled to that Tuppa ; they 
claim to be equally entitled to all fishery- 
rights over the bheels within its limita, 

The defendants rest their claim on their 
ownership of the fishery known as jalkar 
Maksudpore in which, they maintain, are 
included the bheels now in suit. 

The original graut on which this owner- 
ship of jalkar resta is not produced, but it is 
said, though not proved, to have been made 
as far back as the 17th Century. As evidence 
of this grant, reliance has been placed on 
certain documents and on long user. The 
earliest reference to this jalkar to be found 
on the record of this case isin & certified 
copy of a haktat jalkar of 1791, giving 
particulars of the jama of jalkars included 
in mal in  pergana Kehalgaon. There 
mention is made of "jalkar Makaudpore 
included in Mauza Maksudpore" as held by 
Kripa Nath Chowdhury. 

It is similarly mentioned in Exhibit R which 
ig an extract from the register of revenue 
paying estates in Zila Bhagulpur of 1794 95. 

A more important reference is made to 
jalkar Maksudpore in a letter of the 9th 
September 1799, Exhibit Il, written by the 
Collector of Bhagulpur to the Board of 
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Revenue at Fort William and in the replies 
of the Head Kanungoe of Pergana Oolgong 
relative to the proprietary right and extent 
of jalkar Maksudpore. These replies were 
enclosed in the Collector's letter and two of 
them call for special notice. In reply to the 
question— To whom is the proprietary right 
of jalkar Maksudpore vested agreeably to 
your records"?, the following answer was 
given: 

When Rai Kripanant fellin balance, the 
whole of jalkar Maksudpore was included 
with other mauzas in a statement for sale 
and Bhawany Persad purchased the entire 
fishery extending from bank to bank af 
public auction, therefore, agreeably to our 
sherista the right is vested in Bhawany 
Persad”. 

The next question was, “what are the 
boundaries of the fishery in question?’ The 
answer was as follows:— The fishery in 
question is bounded to the eastward by the 
westward extremity of Tuppa Madhuban. 
To the westward by Mayagunge in Pergana 
Bhagulpur and to the northward and south- 
ward by the bank of the river, including 
notonly the whole course of the river but 
all water following or stagnanton both banks 
and cousequently those of Bisanpore Sookteah 
and talukah Ismailpur on the northern 
bank”. < 

In the covering letter of the Collector it is 
written as follows:— 

Rai Kripanant’s estate in the pergana of 
Colgong extended to a considerable distance 
along both banks of the river Ganges and 


the jama of the whole of it was paid into: 


Bhagulpur treasury until such time from the 
commencement’ of 1201 fasi, corresponding 
wich September 1793, as Government by 
determining that the river should in future 
be considered the boundary of both Zulia 
occasioned the separation of the lands on the 
northern bank from Zilla Bhagulpur, and 
the consequent annexation of their propor- 
tion of jama to Zilla Tirhoot. In this estate 
was a jalkar and only one named Maksudpur 
and comprehending the entire stream 
between both banks of the Ganges and 
giving to the proprietor a right of prevent- 
ing all fishermen who had not previously 
obtained from him a patta or license 
entitling them to fish, from exercising their 
brade in such part of the Ganges as was 
bounded by Mausa Maksudpore on the one 
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side and by the parallel bank on the other, 
but though this fishery derived its name from 
Mauza Maksudpur, it formed a separate 
dinsan or mehal.” 

In a subsequent passage, the Collector 
wrote:— The second lot which consisted of 
jalkar Maksudpore alone, unaccompanied 
by avy, even a foot of land, with all the 
privileges and profits enjoyed therefrom 
by Kripanant was bought by Bhawany 
Persad, and the sum he gave for the same 
was Rs. 960.” 

In 1860 jalkar Maksudpore became the 
subject of litigation, the question at issue 


' being whether a jalkar situate in a Deara 


which was described as an island formed in 
the bed of the running stream of the 
Ganges was included in jalkar Maksudpore. 
The judgments of the P. S. Amin of the 
Officiating Judge of Bhagulpur, and the High 
Court are in evidence, and a perusal of them 
shows that they have considerable relevance 
to the question now under discussion. There 
the plaintiff as owner of jalkar Maksuspore 
claimed that "she was entitled to the jalkar 
rights not only of the whole course of the 
river Ganges from Mayagunj to Colgong but 
to that of all waters flowing or stagnant 
on both banks and as the disputed jalkars 
were parts of the flowing stream during 
the rainy season so she lays claim to them.” 
This contention was upheld in all three 
Courts, and in its essential features it bears 
a close resemblance to the contention in this 
suit, 

That there was grant of jalkar Mak. 
sudpore is, I think, clearly established. 
The question is what passed to the grantees 
and what is now vested in the defendants 
who claim under them. The grant certain- 
ly passed a right to fish in the river 
Ganges from Mayagunj eastwards: this 
indeed is not disputed. For -the defend. 
ants, it is contended that the ialkar 
extends eastwards as far as a place called 
Peerpainti, a distance of 40 miles or s9 
in all. For the plaintiffs it has been 
contended before us, though somewhat 
faintly, that the fishery terminated at a 
point short of this. It would seem from 
the judgment of Richardson, J., that no 
dispute was raised as to this eastern 


. boundary by the plaintiffs when the appeal 


was before him and Doss, J. But, how. 
ever that may be, I am satisfied that the 
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defendants’ contention is well-founded, and 
that Peerpainti is the easternmost limit of 
fishery. In this part of the Ganges there 


are three distinct jalkars running from west 
from Ruhook- 


to east. The first runs 
nullah in Mongbyr to  Mayagunge in 
Bhagalpore, and is known as ialkar 


Gungaputtee, the 2ud named jalkar Mak- 
sudpore runs from Monghyr to Peer- 
painti, and the 3rd from Peerpainti to 
Soonti (see Exhibits Z 4and K). This 
bears out the defendants’ contention 
which, in my opinion, is not negatived by 
the 4th answer in the Kanungoe’s report of 
1799 (Exhibit 2). 

The defendants’ view has been accepted 
by all three Jadges before whom the case 
has already come, and without further 
labouring the point [ hold that jalkar 
Maksudpore runs eastward as far as Peer- 
painti. 

Treating the river as flowing from west 
to cast, the next problem is to ascertain 
its northern and southern boundaries. One 
would ordinarily say that these boundaries 
are its northern and southern banks, and, for 
what it may be worth, this is the indication 
furnished by the Kanungoe's report, (Exhibit 
2). 

[t would have been more satisfactory 
had there been evidence of the north- 
ern boundary’s position but there is none 
beyond such as would justify us in holding 
that ib must be somewhere to the north 
of the dry weather stream of the Ganges. 

So far the case is fairly simple; the real 
difficulty is as to whether the jalkars in 
suit lie between the two banks of the 
river or, in other words, in the bed of 
the river. . This is substantially a question 
of fact and it will be a help towards its 
solution to have a mental picture of the river 
as it flows eastwards from Bhagalpore to 
Peerpainti. 

It possibly is, because the Court, the 
Pleaders and the witnesses at Bhagalpore 
were dealing with matters and scenes 
familiar to them and illustrated probably 
by conditions within actual view of the 
Court-house, that the evidencs as recorded 
may appear to be lacking in clearness, 
for much, doubtless, was taken for granted 
that is not obvious to those unacquainted 
with the locality. From Bhagalpore the 
main stream of the Ganges flows in a soath- 


INDIAN CASES. 


[1918 


easterly direction towards Colgong where 
it is diverted northwards for a few miles. 
It then takes a bend towards the east and 
so reaches the neighbourhood of Peerpainti. 
This is very clearly shown by the maps in 
the case. 

The bheels now in dispute lie to the 
south-west of Peerpainti and are in no 
sense a pari of the present dry weather 
stream of the Ganges, butare at a distance 
of some miles from it. But when the 
annual rains are established, this dry 
weather stream extends on its southern side 
as far as that which the defendants desoribe 
as the southern high bank of the Ganges, 
thus covering the bheels in suit which lie to 
the north of the bank. 

I& is contended for the defendants that 
this bank is in truth the soathern bank 
of the river Ganges, and that what lies to 
the north of it, including the bheels, is a part 
of the river-bed. As supporting the view 
that this is the southern high bank of 
the river the defendants point to its position 
and configuration, to its height in relation to 
the wide level stretch of low lying land 
to its north, to the contrast between the soil 
and growth on it and on the land to the 
north, and to the apparent marks of towing 
cords to which the Commissioner’s Report 
refers, Insisting then that this still is the 
permanent south bank of the Ganges, the 
defendants maintain that these dbieels lie in the 
bed of the river and so are included in their 
jalkar grant. 

The plaintifis hotly contest this: they 
argue that this wide tract of land cannot 
be regarded as the bed of the river Ganges 
and this argument they seek to support 
by the fact that its width is 10 miles or 
more, that there are inhabited villages on 
it, that when the waters recede the soil is 
cultivated and bears crops, and that the 
land has actually been settled by the Govern- 
ment. 

These, no doubt, are matters to bo 
taken into consideration and duly weighed 
but their proper significance cannot be 
realised ^ unless the character of the 
river ia this part of its course be kept in 
mind. 

To change from a stream, a mile or so 
in width, to an expanse of water 10 miles 
across -is remarkable, but if is nothing 
unusual in "this part of the river Ganges:— 
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it is of regular annual occurrence, Nor is 
the increase in volume so transient as to 
be negligible for the purpose of considering 
whether the flood stream is a part of 
the river: it lasts each year for a couple 
of months and notwithstanding its expanse 
there is a current init from west to east, 
though natarally not a strong one. 

This increased volume of .water, t 
ing as far as the southern high bank, is nos 
an inundation, ib is the normal flood stream 
of the Ganges and an integral part of the 
river. Much has been made of the presence 
of villages on this tract of land but this does 
not show that it is not the bed of the river. 
The character of the struztures which .go to 
make up the villages must be borne in mind 
And that there is nothing impossible involved 
in the idea of a village in.the bed of the river 
is shown by the fact that at Bhagalpore, 
within sight, we are told, of the Court- 
house, the village of Shankarpore stands in 
the bed of the Ganges, (see witness No. 4 for 
the plaintiff), nor can I regard the cultivation 
of winter crops as in any way conclusive 
against the defendants. Here too regard must 
be had to all the circumstances. The silt 
brought down by the Ganges and deposited 
on this area in the rains forms a soil of high 
fertility and the opportunity of cultivating it 
is eagerly sought. Hunter in his Statistical 
Account of the Bhagalpore District speaks of 
a caste called Ganganutas whom he describes 
as numerous and as being fishermen who 
cultivate the islands and banks newly 
formed in the bed of the Ganges (Vol. XIV, 
p. 76). It is only for a portion of 
the year that the tract is culburable, and 
only crops suited to such cultivation that can 
be grown. There is no permanency, ib 
merely happens that the soil carried in 
suspension by the flood stream and deposited 
on this tract is capable of this immediate 
limited use rendering intermittent and periodic 
cultivation of the land possible. 

It is pressed on us that the settlement 
by the Government of this tract is incon- 
sistent with its being a river-bed. But I fail 
~ to see that. The peculiar properties of the 
deposited silt permit of cultivation and the 
mere fact that for a brief period in every year, 
. the land can be used for purposes which make 
settlement practicable cannot prevent the 
land being a part of the bed of the river. This 


‘ then is how matters stand: though the dry 
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weather stream is aba considerable distance 
from the bheels, yet the flood stream of the rains 
covers them extending even beyond them right 
up to that which is the southern permanent 
bank ofthe Ganges and in the sense thatit still 
serves to contain the river on the south in its 
greatest, normal flow. So far I have dealt 
principally with the physical aspect of things, 
has beyond that there is much that supports 
the view that this bank is theriver’sa southern 
bank and that the depression to the north is 
still the river-bed. 

To begin with there is evidenee which 
points to this being known as the river's 
southern bank. 

Thus several witnesses depose to this, 
Then in the plea annexed to the plaint in 
the suit instituted by the present plaintiffs, 
but withdrawn in January 1904, three months 
before the institution of the present suit, the 
existence of this high bank is clearly indi. 
cated. Thisis admitted from the maps put 
forward in this suit. 

So again in this notification of October 5th, 
1904, the Government of Bengal refers to 
what obviously must be this bank as the 
“southern high bank” of the Ganges. True 
this notification is subsequent to the present 
suit, but this hardly detracts from its value 
seeing that it cannot have been expressed in 
those terms for the purpose of creating evi» 
dence. It is true that there is no direct eyi- 
dence that the dry weather stream over. 
flowed along this southern high bank. 

There could not well be such evidence 
seeing that in the Revenue Survey Map of 
1847, the river is shown as flowing some miles 
to the north. But the Commissioner draws 
attention in the 3lst paragraph of his report to 
what he describes as "significant facts which 
go to prove to a certain extent that it is not 
improbable that the river flowed along the 
foot of the high landsin some remote period 
in the past.” And we learn from the judg. 
ment of the Subordinate Judge that this 
report has not been impeached by any of the 
parties at the trial. . 

Then there is another distinct body of evi- 
dence which helps to show that the bed of 
the Ganges has the extended limits for which 
the defendants contend. It is distinetly 
proved that there area number of other bheels 
in the neighbourhood of this part of the 
Ganges over which the defendants exercise 
the same jalkar rights as they claim in rege 
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pect of the bheels iu suit, They are in Mauzas 
Sabour, Mathurapore, Madhipur, Panna 
Chowk, and Rajeuddinpore, Gopali Chak, 
Mouzas in the Borari estate, Mowsas Amapur 
and Ajodhyapur. Itis worthy of notice that 
in the case of one of these bheels the Govern- 
ment at first contested the defendants’ claim 
but ultimately conceded if. And yet the de- 
fendants’ right to this enjoyment rests on the 
same foundation as the claim they advance 
in this suit, 

Their right is by virtue of their jaikar in 
the Ganges. But these bheels are not perma- 
nently connected with the dry weather stream 
of the Ganges, but only with its flood stream 
as are the bheels in suit. 

I need not refer in detail to all the bheels 
as to which this class of evidence has been 
given, it will suffice for me to mention three 
jalkars, Darhial, Degraha, and Deori. All 
three are connected with ene or other of the 
jalkars in suit, they are all three circamstanced 
precisely as are those in suit, the defendants’ 
enjoyment of these three jalkars is undisputed 
and the defendants’ right to them can only 
rest, as does their right to those in suit, 
on their being in the bed of the river 
Ganges. 


Finally the defendants have (in my opi- 
nion) satisfactorily proved their long posses- 
sion of the jalkars in suit. No doubt, at one 
time these bheels were permanently connected 
with the main stream of the Ganges, and so 
long as that was 80, their jalwar rights over 
them could not be questioned. Buat itis the 
plaintiff's case that this connection was closed 
up about 25 years prior to 1904 (plaint para- 
graph 12), and so it becomes important to as- 
certain who since that date have enjoyed the 
jalkar rights. ‘he plaintiffs and the defend- 
ants each claim that possession has been 
with them. To prove their rival claims each 
side has adduced both oral and documentary 
evidence. 


I will first deal with that of the defendants 
as on them the burden of proof rests. First, 
they have called a number of witnesses and 
these witnesses have been believed by the 
Subordinate Judge before whom they gave 
their evidence. Richardson, J. agreed with 
this. This testimony, if believed, is amply 
sufficient to prove possession so that the only 
question is whether it should be believed. It 
has all been brought to our notice and sub- 


INDIAN OASES. 


{1913 


jected to criticism by Counsel for the plaintiff, 
bat [ am unable to hold that the learned Sub- 
ordinate Judge, and Richardson, J, have mis- 
appreciated it. Moreover, this oral testimony 
issupported by documentary evidence, and first 
I will deal with the defendants’ accounts. 
They have been placed before us with great 
clearness by Mr. Sinha, and we have been 
further assisted in our investigation of them 
by certain tabular statements prepared 
for onr use. These statements demonstrate 
that Doss, J., was mistaken in supposing that 
in 1892, there was a rise in the defendants’ 
jama of the jalkars in suit which synchronized 
with the alleged dispossession of the plaintiffs 
by the defendants and was attributable to it, 
This dispossession is alleged to have begun 
not earlier than 1892, and Doss, J., as corro- 
borating this, remarks that the income from 
jalkar Maksudpore gradually rose from 
Hs. 1,336 in 1865 to Rs, 1,550in 1893, and the 
learned Judge goes on to refer to later succes- 
sive rises in the income. 

This has been utilized as an indication that 
the defendants were not in enjoyment of the 
jalkar iu suit prior to 1892. But the fallacy 
in this reasoning 15 this: the income shown 
is that of the entire jalkar Maksudpore, and 
that jalkar comprises much more than the 
bheels in suit. It so happens that the defend- 
ants have kept separate accounts of the 
jalkars in dispute, which were separately let, 
and those accounts in no way support the 
theory of the learned Judge. In fact the 
variation in the jama of the entire jalkar on 
which this theory is based, is due to vari- 
ations in the income of other parts of the 
entire jaikar. These accounts, so far from 
casting a doubt on the defendants’ possession 
prior to 1892, lend considerable support to it, 
for they go to show receipt of jama in respect 
of Bhoorang, Khana and Chaprela from 1879, 
the date at which, according to the plaint, 
connection with the Ganges ceased. Finally, 
there are kabulzats on which the defendants 
rely. The difficulty in regard to them is that 
it is not directly shown that under them, the 
bheels in suit were fished, Still the defendants 
are entitled to say that, having regard to the 
names appearing in them, the fAabuliats are 
consistent with the defendants’ case and that 
in any event they go to prove the defendants’ 
possession of jakkar in this tract north of the 
southern high bank, and to that extent to 
support their case. 
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On the other hand, the oral evidence ad- 
duced by the plaintiffs to provetheir possession 
has not been credited, and E do not see how 
we in appeal can say this was an erroneous 
estimate of the witnesses’ credibility. , On 
the contrary, Mr. Sinha has brought to 
our notice features in the evidence of 
the witnesses for the plaintiffs which casts 
a doubt on their case. I refer partici- 
larly to the variance in the story as to 
the date of dispossession given in this suit 
and in that which was withdrawn, and also 
to the evidence of some of the witnesses that 
the flood was only for one year, a statement 
obviously untrue and made to discount an 
admission previously made. The material 
kabuliais on which the plaintiffs rely are 
one of 1875, and the other of 1883. It is 
important to observe that the plaintiffs do 
not allege that in 1875, the jalkars were 
closed according to their plaint, if was in 
1879. But if that ba so, the jalsars there 
named cannot have been those in suit, at any 
rate the plaintiffs would have had no right 
to lease them. 

Apart from this in the lease of 1875, no 
mention is made either of Dagar or Khirkiria, 
two jalkars now claimed by the plaintiffs 
and Ghoramora is described as being in 
Mauza Imamnagar, though the plaintiffs’ 
present case is that ib is in Mauza Khujurpur. 
Exhibit 54 is dated the th of August 1889, 
and purports to be a lease of jalkars in nine 
Mauzas. 


How jalkars Darihal and Manadhar came : 


to be included is not apparent and the dis- 
crepancy in the enumeration of the Mauza in 
the two leases is noticable. The Subordinate 
Judge has dealt with these two kabuliats and 
drawn attention to circumstances that detract 
from their value as evidence of the plaintiffs’ 
possession. He was not prepared to treat 
them as establishing this possession and I 
agree with him, 

No doubt, the accounts produced by the plaint- 
iffs show that rents were received by them in 
respect of jalkars, but it is not shown that 
they were the jalkarsin suit, and in this cone 
nection itis to bo borne in mind that the 
plaintiffs have jaltars in Tappa Madhubani 
south of the soathera high bank of the 
Ganges. Noris that all; the probabilities 
of the case too appear to me to favour the 
view thas the possession of these jaltars was 
with the defendants. 
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It is not suggested that the defendants 
were nob in possession until the connection 
of the bheels with the flowing stream was 
closed, that is to say, according to the plaint, 
in 1579; it is exceedingly unlikely they 
would have discontinued possession especially 
as in their view nothing had occurred to 
terminate their possession over these bheels, 
Then again it is the plaintiffs’ case that they 
were dispossessed about 1892. But the 
Subordinate Judge does not believe thie 
story: on the contrary he thinks that the 
criminal proceedings of 1892, and rioting in 
which Gokul Mahaldar was concerned, were 
attempts to oust the defendants, 

And it certainly is difficult to reconcile 
with this story of the plaintiffs, the fact that 
they took no legal steps to recover possession 
until 1903 although the Magistrate expressly 
referred them to a Civil Court. The plaint- 
iffs’ version was that the dispossession began 
at Singhia Dhur; butif the defendants did 
dispossess the plaintiffs, ib is difficult to 
understand why the defendants should have 
commenced operations there, and not in the 
bheels to the west which were directly con- 
nected with Darihal, Digraha, and Deori 
where the defendants’ jalkar rights were not 
disputed. Mr. Sinha has offered an expla- 
nation which is at least plausible, it is that 
the plaintiffs desired to utilize the criminal 
proceedings under ActIV of 1840 which 
terminated in their favour in 1854. But if 
this be so, it is not much to their credit, for 
16 is shown that the Singhia to which those 
procesdings related was Singhia Bhata Dhar 
in Mauza Mullickpur and not the Singhia 
Dhur of this suit. The conclusion to which 
I come is that the defendants are entitled to 
jalkar Maksudpur, that this jalkar extends 
from Mayagunge to Peerpainti, and that the 
bheels in suit are in the bed of the Ganges 
between those two points. As the case was 
placed before us prior to reply, these findings 
would have been conclusive in the defend- 
ants’ favour, for it appeared to be conceded 
on behalf of the appellants that if the de- 
fendants were able to show that the bheels 
were in the bed of the Ganges, then their 
right to fish in them would follow. In 
reply, however, the learned Vakil for the 
appellants contended forthe first time that 
even if the bheels were held to be in the bed 
of the Ganges, still the defendants would 
have no jaikar rights over them as thoy were 
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disconnected with the main stream, during 
a part of every year. We were assured that 
it never was intended to make the concession 
which appears to have been made, and there 
can be no question as to the correctness of 
this assurance, 

I must, therefore, deal with this point, 
though it is to be regretted that it was not 
made at an earlier stage. Reliance was 
placed on several cases, but I am not aware 
of one which negatives the defendants’ 
claim now that it has been found that the 
bheels lia between the banks of the Ganges 
and in the bed of the river. The cases cited 
to us on behalf of the appellants were Rama 
Nath Thakur v. Ishan Ohandra Banerjee (1), 
Grey v. Annund Mohun (2) and Sarat Chand- 
ra Sinha v. Khitish Ohandra Roy (Chandra 
Mohan Bandopadhya) (8). 


In none of those cases did the fact really 
resemble the present, for in none was the 
bheel actually in the bed of the river, over 
which the claimant had jalkar rights. On the 
other hand, the decision as to jaltar Maksud- 
pur to which I have already alluded and the 
case of Jogendra Narain Roy v. Orawford (4) 
sanctions the view that in circumstances like 
the present, the jalkar rights of a river 
extend to waters in the river-bed though 
they are not connected with the waters of 
the flowing stream throughout the year. 
Each case must depend on its own peculiar 
circumstances. Where the right of fishery 
is in a river, then the Court has to be satisfied 
ona consideration of all the material facts 
and conditions whether it can fairly and 
reasonably be said that the waters over which 
the fishery is claimed are a part of the 
river. In this case, I think it may fairly and 
reasonably be said that the bheels in suit are 
throughout the year a part of the river 
Ganges. They certainly are such during a 
part of each year and they lie in that which 
throughout bas been and still continues to 
be a part of the river-bed. The water of 
these bheels is the water of the river Gauges 
and thatis the source of the fish they contain, 
In the circumstances, I hold that the temporary 
disconnection from the flowing stream occa- 
sioned by the fallof the waters cannot at 
any time deprive the bheels of their character 

(1) 2 Seves 463. 

(2) 1864 W. R. 108. 


(3) 7 Ind. Cas. 149; 12 C. L. J. 216, 
(4) 32 O. 1141; 20. L. J, 669, 
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of being a part of the Ganges. It was sug- 
gested for the plaintiffs that the defendants 
conld only have access to the bheels by tres- 
passing over the land of the plaintiffs. This 
case, however, was not suggested in the 
pleadings or issues or at any stage prior to 
the argument in reply on this appeal. This 
is obviously too late. In my opinion, there- 
fore, the defendants have established their 
title to fish in the bkeels, so that it is un- 
necessary to discuss their contention that the 
plaintiffs have failed to prove that the jatkars 


‘in suit formed part of the assets upon which 


the settlement of Tappa Madhuban was made 
with them. [Of. Forbes v. Meer Mohammed 
Hussain (5) ]. 

The result then is that (in my opinion) 
this appeal should be dismissed and the dec- 
ree confirmed with costs. 

Harinaton, J.— The plaintiff in this case 
asked a declaration of his title to certain 
fisheries which lay within his zemindarg 


l Madhuban. 


(2). A declaration that the defendants 
had no rights therein. 

(3). That the defendants be ejected, pos- 
session given to plaintiffs and an injanction 
restraining the defendants from interfering 
with the plaiutiff's fishery be granted. 

The case for the defendants was that they 
were entitled to a fishery extending for some 
44 miles along the Ganges. That the fishery 
in dispute comprises the whole bed of the 
Ganges, and included not only the permanent- 
ly flowing stream but all waters within the 
permanent banks of the river whether tem- 
porarily severed from the stream or not. 

The plaintiffs denyjthat the defendants had 
such a right and say that the fishery of the 
defendants only comprised the permanently 
flowing stream of the Ganges and does not 
include waters which for the great part of 
the year are separated from that river. 

As the case was presented to us at first, it 
was contended that if the waters in dispute 


‘lay within the banks of the Ganges, the de- 


fendant must succeed but this admission was 
at avery late stage of the case withdrawn 
and it was contended by the appellant that 
even if the waters in dispute lay in the river- 
bed, yet nevertheless that as they were not 
permanently connected with the river Gaages 


(5) 12 B. L. R, 210; 20 W, R. 44, 
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they were not included in the defendants’ 
fishery. 

The Subordinate Judge found in favour of 
the defendants. The plaintiffs appealed and 
the appeal came on before Doss and Richard- 
son, JJ., who differed, the former being of 
opinion that judgment should have been 
given for the plaintiff while the latter 
thought that the appeal should be dismissed. 

That a fishery known as jalkar Maksudpur 
has existed for very many years in the 
Ganges between Bhagalpur and Peerpainti, 
there can be no doubt. [tis mentioned in 
documents as old as the eighteen Century it 
bears a separate Touzi number and is assess- 
ed as a separate revenue paying mehal, 
That the defendants are proprietors of this 
jalkar Maksudpur is not disputed. 

The first question to be solved is of what 
did jalkar Muksudpur consist? Was it an 
exclusive right of taking fish in the flowing 
stream of the Ganges -and in such arms or 
inlets as were permanently connected with 
the river or was it a right to take fish to 
the exclusion of all others in the waters of 
the Ganges lying between the north and south 
banks? In other words, was ita right to 
take fish in the bed of the Ganges, as distin- 
guished from a right to take fish only in the 
permanent stream of the Ganges ? 

If the right was to take fish in the bed of 
the Ganges, then the decision of the case 
depends on the question whether the jalkars 
in suit were in the bed of the Ganges.. If, on 
the other hand, the grant was only of à right 
io take fish in the stream of the Ganges, the 
question whether the right could be exercised 
in arms of the Ganges which during tbe dry 
weather are unconnected with the stream has 
to be considered. 

In my view the answer to this question 
must depend on what were the terms of the 
grant and I do not think that much assistance 
can be got from cases referring to other 
fisheries created by other grants. 

In this case the grant has not been pro- 
duced but there is evidence ss to the extent 
of the rights which the defendant acquired. 
This evidence consists of old documentary 
evidence having a direct reference to the 
extent of the grant and evidence of extent to 
which for many years pastthedefendants have 
exercised the right of fishery under the grant. 

An early account of the fishery is given in 
a letter written by the Collector of Bhagalpur 
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to the Board of Revenue in September 1799, 
to which is attached the answers of the 
Kanungoes. 

From this letter, it appears that ono Roy 
Kripanand had an estate in Pargana Colgonz 
extending a considerable distance along the 
banks of the river Ganges, in this estate was 
a fishery called Maksudpur comprehending 
the entire stream between both banks of the 
Gauges, giving the proprietor the right of 
preventing those fishermen whom he had not 
licensed from fishing in that part of the 
Gauges which was bounded by Mauza Mak. 


'Budpur onthe one side and by the parallel 


bank on the other. 
separate mehal. 
Roy Kripanand fell into arrears with rez- 


This fishery formed a 


. pect to the payment of revenue: when hia 


estate was sold, the fishery Maksudpur was 
sold separately unaccompanied by a siuglo 
foot of land and bought by one Baawany 
Hrosad. l 

The Kanuugoe's answera’ describe what 
Bhawani Persad purchased as the outire 
fishery extending from bank to byak, Tagay say 
it is bounded on the eastward by the estera 
extremity of Tuppa Madhuban, To the west- 
ward by Mayagunge and to the north aud 
southward by the banks of tha river inelud- 
ing not only the whole course of the river 
but all water flowing or stagnanb on both 
banks, including these of Bisa upur Svoxteah, 
and Taluka Ismailpur on the northern 
bank. 


Later, as appears from theletter of the 
Collector dated June lat, 1860, the eastern 
boundary was described as Peerpainti but no 
substantial question is pressed as tothe east 
and west boundaries of the fishery; the real 
question is whether the southern boundary 
extends sufficiently far to the south ward to 
take in the water in dispute, 


Now both Peerpainti and Muksulpar are 
marked in the revenue map which has been 
produced, and itis to ba observed thas accord- 
ing to that map each of these places is ata 
eonsiderable distance, south of the permanent 
stream of the Ganges as shown on the map. 

Muksudpur lies rouzhly W. S. W. of 
Peerpainti; ifa straight line were drawn 
joining these bw; places on the map, the 
waters in dispute would lie aboat that line, 
some to the north and same to the south 
of ib, - 
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The defendants’ case is that the permanent 
south bank of the Ganges curves southward 
from Peerpainti coming again north to 
Maksndpur in the form ofa crescent and 
it is this high bank which forms the south 
boundary of his fishery. l 

Considerable light is thrown on this 
question by the litigation which took place 
in 1866, when the question arose as toa 
fishery in a deara which formed in the river, 
It seems that when the ;alkar in the deara 
closed up and became severed from the 


waters of the river, the zemindar laid claim: 


to if but it was held in the lower Courts and 
in this Court to be within plaintiffs’ fishery 
Mauza Maksudpur. The learned Judges of 
this Court lay particular stress on the letter 
of September 1799 and say that the plaintiffs’ 
right was not only tofish inthe Ganges 
itself but wasa general right of fishery 
within certain limits—these limits being on 
the north and south banks of the Ganges— 
and that the right expressly included stagnant 
as well as running water. 

The plaintiffs contend that this case has 
no bearing on the question of dispute 


because the deara was an island, surrounded’ 


by the flowing stream of the Ganges, so that 
in any case it must have been between the 


banks of the Ganges whether these banks are . 


taken at the high or low water season, 

The evidence shows that the river Ganges 
has at this spot, where the fisheries in dispute 
Be, a great but regular yearly change in its 
breadth. In the hot weather when the 
waters are low, the river is from 1 to 2 
miles in breadth. In the rains when the 
waters are high it, is some 8 to 10 miles in 
breadth. 

On the south of the land in which the dis. 
puted jalkars are is a railway line. 
The Commissioner describes the southern 
bank of the river, which is a short way to the 
north of the railway line, as a bank nearly 
in a crescent form, The Commissioner saw 
the place in the rainy season. At that time 
the water came right up tothe high bank 
which the defendant contends is his 
southern boundary—the jatikars in dispute 
were all covered and formed one sheet of 
water with the Ganges, On one side, it is said 
that this large area containing several miles 
of land cannot be regarded as the bed of 
the Ganges because during certain months of 
the years ibis under cultivation “and rab? 
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crops are grown on ib— and, moreover, there 
are villages 5n it, while, on the other hand, it 
is contended that as the land in question is 
regularly covered by the river, itis part of 
the river-bed. 

The question ag to what constituted the bed 
of a river was discussed by A. L. Smith, L. J., 
in the case of Conservators of the River Thames 
v. Smeed, Dean dr Uo. (6), and he describes it as 
that portion of the river which, in the 
ordinary and regular course of nature, is 
covered by the watersofariver. It need 
not be constantly covered if in the ordinary 
course of things itis habitually covered. He 
adopts this definition.— The bed of the river 
is that portion of its soil which is alternately 
covered and left bare, as there may be an 
increase or diminution of the supply of water, 
and which is adequate to contain 1i at its 
average and mean stage during the entire 
year, without reference to the extraordinary 
freshets of ‘the winter or spring, or the 
extreme droughts of the summer or autumn,” 
If this definition which was originally given 
in reference to an American river and applied 
by A. L, Smith, L. J., in the case of 
Oonservators of the River Thames .v. Smeed, Dean 
and Oo. (6) can be applicable in the case 
of ariver so unlike the Thames as the 
Ganges is, then the site of the jalkars in 
suit must be within the bed of the river 
for they are regularly and habitually 
covered by the river for some two months 
in the year during the rains, and they 
lie within defined banks. Extraordinary 
floods may make the river overflow the 
banks and cause an inundation but in the 
absence of extraordinary floods, the river 
regularly, year by year, comes up to, but. 
does not extend beyond, this bank in the 
ordinary course of nature. 


The fact that in: the tract situated 
between the banks, there are villages 
which are surrounded by water for a 


couple of months in the year, when the 
river is full, does not seem to me to 
affect the question whether the tract is 
the bed of the river. [think the tract 
is the bed of the river because it is habitually 
and regularly covered by the river fora 
substantial portion of the yearin the ordinary 
course of nature. 

In paragraph 12 of the plaint, the plaintiffs 


allege that no branch of the Ganges was 
` (6) (1897) 2 Q. B. 334; 66 L. J. Q. B. D. 716. 
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connected with the jalkar in dispute for 25 
years before the suit—z.e., since about 1879. 
Prior to that date, therefore, on the plaintiffs’ 
own showing the jalkars in dispute were part 
of the Ganges—but nevertheless there 18 
produced a kabuliyat executed in favour of 
the Kapaljaura concern by one Gokul, the 
lessee of the plaintiffs in respect of a jalkar 
mehal which apparently includes some of the 
_ Waters now in dispute, and this looks like an 

endeavour to disturb the defendants’ posses- 
sion when even on the plaintiffs! own showing 
the waters remained connected with the 
Ganges. On the other hand, it is possible 
that the lease refers to other waters outside 
. the banks of the Ganges for the defendants 
lay no claim to any fisheries in the Mauzah 
` which lie outside the banks of the Ganges. 
But from whichever point of view it is looked 
at it does not help the plaintiffs. If it 
purports to deal with the waters in dispute, 
it is inconsistent with the plaintiffs; if it deals 
with waters outside the banks of the Ganges, 
it is irrelevant. 

But an attempt was made by Gokul in 
1892 to interfere with the defendants’ 
fishing and ariot took place between the 
persons who had been licensed to fish by the 
defendants’ lessee aud Gokul who had 
obtained a settlement of all the jalkars in 
Tuppa Madhuban from the 'zemindars. 

Some time before this riot, vis, in 
October 1891, Gokul had presented a peti- 
tion complaining of an obstruction to his 
fishing by men acting on behalf of the 
gzemzndar of jalkar Muksudpore but the 
Magistrate made noorder on the ground 
that he considered the case one for a Civil 
Court. Instead, however, of going to the 
Civil Court, Gokul had recourse to violence 
which resulted in his being convicted and sen- 
tenced to six months’ rigorous imprisonment 
under section 147, Indian Penal Code. The 
result of this proeeeding is to show that the 
plaintiffs had not possession of the fishery in 
dispute in 1892—and yet no recourse is had to 
the Civil Court until 1904, i 

There are, on the other hand, a number 
of leases granted by the lessees of the 
defendants to various fishermen of which 
the earliest is dated 1859, and the latest 
1898, but though these relate to fishing in 
jalkar Muksudpore, they do not, generally 
speaking, refer tothe waters in dispute by 
name, Some, however, do givo details of the 
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water, and expressly refer to waters lying 
within Mauzah Madhuban. 

''here is oral evidence, too, to show that the 
lessees of the defendants caught fish in the 
disputed waters and even the plaintiffs’ 
witnesses concede that the western portions of 
some ofthe Dhars in dispute which he 
westward of the boundary of Madhuban are 
fished by the lessees of the defendants and 
not by the lessees of the proprietor of the 
zemindare within whose boundaries they lie. 

Without going in detail into this mass of 
evidence, I think that the conclusion to be 
drawn from the oral and documentary 
evidence is that the defendants continued to 
exercise the right of fishing in the waters in 
dispute after they had ceased to be part of 
the permanent stream of the Ganges and that 
the only efforts which the plaintiffs made to 
oust them from this fishery were unsuccessful. 

There was a further point which was 
pressed by the plaintiff. 

He contended that an examination of the 
accounts showed that after the time he 
alleged that the defendants ousted him 
from the fishery his income fell, while the 
revenue the defendants got from the fishery 
rose. 

Hven if this were established, if would be 
at the best very indirect evidence—but it is 
sufficient to say thatan examination of the 
accounts does not establish that there was 
in facta rise in the revenue of that portion 
of the galkar in which the waters in dispute 
are situated. 


There is then the point which was taken 
in reply, viz, that any rights the defendants 
might have had inthe waters in dispute 
came to an end when these waters ceased to 
be permanently connected with the river 
Ganges. 

In support of the proposition, reliance is 
placed on the cases of Ramanath Thakur v. 
Ishan Ohandra Banerjee(1) and Gopeenath Roy 
v Ram Chandra Turklunkar (7) and Sarat 
Chandra Singh v. Khitish Ohandra Roy (8). 

In the last of these cases, the facts were 
dissimilar from those of the present case; 
because in thaf case the subject of dispute was 
a bheel which was permanently severed from 
the river and remained ina state of isola. 
tion from the river except when unusual floods 


(7) (1808) 1 Mac. Sel. Rep. 304, 2 Sevestre 463 & 
467 n; 6 Ind. Deo. (o. s.) 224, 
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made the river inundate the entire country. 

The first case tells against the appellant 
for there it was laid down thatthe grant 
of fishery must be prima facie confined to 
the river and sheets of water communicat- 
ing’ therewith—and the Judges intimate 
that if the right of fishery had been exer- 
eised from the time of the settlement over 
the piece of water in dispute or over pieces 
of water similarly circumstanced, that might 
show that the fishery at that time had 
extended to that piece of water. 

"The other case, víz., Gopsenath Roy v. Ram 
Ohunara 'l'arkalunkar (7), is also distinguish- 
able in point of fact because it was then 
found that the bheel in question did not form 
any part of the river channel. 

These cases do not establish that, as a 
matter of law, when a fishery is granted 
in a river, the grant can only include the rigat 
of fishing in the back waters of the river as 
long as they are permanently connected with 
the stream, Here such evidence as we have of 
the terms of the grant shows thatit was a 
grant to fish in all the waters of the Ganges, 
stagnant or flowing, between the banks. For 
reasons I have given, I think the banks mean 
the permanent high banks which mark the 
boundary of the river when it is at its highest 
in the ordinary course and if that is so, it is 
difficult toimagine what the word the stagnant’ 
refers to unless it refers to thone pieces of 

water which are one with the river when it 
“ig high but are cut off and become stagnant 
when itis low, The water in such stagnant 
pools is the water of the Ganges and the 
fish in them are the fish of the Ganges. It 
does not seem to me that it can well be 
said that they, are not included ina grant of 
the fishery even where that fishery includes 
stagnant as well as running water. 

Two other cases were referred to, one of 
which is directly against the plaintiffs’ 
contention. In Jagendro Narayan v, 
Orawford (4), it was held that the fishery 
remained in the waters in dispute notwith- 
standing that they were temporarily severed 
from the river in which the fishery was 
granted. In the second, Ishan Ohandra Das 
v. Upendra Nath Ghosh (8), in which it was 
held that the right of fishery had been lost 
the grant was of a Jjalkar iu the flowing 
stream of the Padma, while the water in dis- 
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pute had been permanently severed from the 
Padma for many years. 

In my view, therefore, the last contention 
raised by the plaintiffs is unsustainable, 
and inasmuch as the defendants’ jaltar 
extended from bank to bank, and these 
disputed waters lie between the banks of 
the Ganges, the plaintiffs’ suit must fail. 

MOOKERIER, J.—I am in full agreement 
with the conolusions set out in the judgment 
delivered by the learned Chief Justice. But 
I propose to review the circimstances of the 
litigation very briefly, as the two members 
of this Court who heard the appeal from 
the decision of the Subordinate Judge took 
divergent views on the subject. 

The questions which emerge for considera- 
tion from the elaborate arguments addressed 
to us lie in a narrow compass. The first 
thirty-five plaintiffs are proprietora of a 
permanently settled estate in the District 
of Bhagalpur known as Tuppa Madhuban: 
the thirty-sixth plaintiff is lessee under 
them. ‘The first three defendants claim to 
be grantees from the Crown of a fishery 
in the flowing river Ganges called jalkar 
Maksudpore, they also set up a title to 
the fishery; by long possession. The fourth 
defendant is a lesses under the  firsb 
three. The plaintiffs seek to establish their 
title to fishery rights in certain sheets of 
water called bheels which are included within 
the ambit of their permanently settled estate; 
they allege that the defendants have unlaw- 
fully interfered with their enjoyment of 
this territorial fishery. They, consequently, 
ask for declaration of their title, recovery 
of possession and mesne profits as also a 
permanent injunction to restrain the defend- 
ants from a repetition. of their unlawful 
acts. The defendants resist the claim, sub- 
stantially on two grounds, viz, first, that 
it is barred by limitation, and secondly, 
that the jalkars are situated in the bed of the 
river Ganges and are consequently comprised 
in jalkar Maksudpur. Two questions, 
accordingly require examination, frst, limita- 
tion, and secondly, title. 

It is plain that no question of limitation 
really arises in the case. The suit has, no 
doubt, been framed as primarily a suit for 
possession, but it is in essence a suit for 
an injzuetion to restrain the defendants 
from committing what must be deemod a 
continuiug wrong if they fail to establish 
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their alleged title. The defendants do not 
claim any title to the soil covered by the 
waters in which they set up a right to fish. 
They claim fishery-rights under a grant 
from the Crown; if they establish this grant, 
the suit must be- dismissed on the merits. 
If the defendants fail to establish the grant 
and rely upon possession, they must show 
that they have acquired a statutory right of 
easement, because, as pointed out in Ohundee 
Oharun v. Shib Chunder Mundul (9) and Loke 
Nath Bidya Dhur v. Jahania Bibi (10), a profit 
a prendre, such as a right of fishing in 
another’s waters, is an easement within 
the meaning of that term as defined in 
section 3 of the Indian Limitation Act, 1877, 
though it is worthy of note that the case of 
Abhoy Charan Jelia v. Dwarkanath Malo (11) 
raises the question whether an exclusive 
right of fishery in a tidal and navigable 
river can be acquired by proof of mere enjoy- 
ment in the manner provided in the statute 
without a grant from the Crown. In any 
view, aS a trespasser cannot, by the very 
act of trespass immediately and without 
acquiescence on the part of the owner, 
become possessed of the property upon which 
he has trespassed till the statutory period 
has elapsed, the wrongful act of the defend- 
ants can ouly be deemed act of trespass, 
and as provided in section 23 of the Indian 
Limitation Act, in the case of a continuing 
wrong independent of contract, a fresh period 
of limitation begins to run at every moment 
of the time during which the wrong con- 
tinnes. Oonsequently, the problem of which 
solution must be sought is that of the title 
alleged by the defendants. 


The plaintiffs, it is not disputed, are 
proprietors of the permanently settled 
estate Tuppa Madhuban; prima facie, 


therefore, they are proprietors of theterritorial 
fisheries comprised within the ambit of 
their estate. Bat itis open to the defend- 
ants to put the plaintiffs to the proof of the 
fast that the jalkars, at the time of the 
Permanent Settlement, formed part of the 
_~assets of their zemendary, Forbes v. Meer 
i Mohammed Hussain (5), and the question 
would have been of vital importance, if it 
had been proved that the predecessors of 


(9) 5 C. 945; 6 C, L. R. 269. 
(10) 12 Ind. Cas. 805; 14 C. L. J. 572. 
Wu 11 Ind, Cas. 180; 39 C. 53; 15 O. W. N. 972. 
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the defendants were, as in the oase befure 
the Judicial Committee, in possession of the 
jalkars at or before the decennial Settlement. 
This aspect of the case, however, though 
suggested in the written statement of the 
defendants in the primary Court and pressed 
by their learned Counsel in this Court, 

does notappear to have been clearly developed 
at the trial, and need not be further examin. 
ed in view of our conclusion on the other 
points in the case. 

It has not been disputed in this Court that 
the defendants are owners of fishery-rights in 
the river Ganges comprised in jalkar Maksud- 
pore. This, indeed, is established by 
unimpeachable documentary evidence, though 
the original grant has not been produc: 
ed. It may be stated here that reference 
was made to a passage from Hunter's 
Statistical Account of Bengal to show that 
jalkar Maksudpore was granted in the time 
of the Muhammadan Rulers of the country 
aud bas been in existence from the 17th 
Century. I am not prepared to hold that 
reference can legitimately be made to state- 
ments in Hunter's Statistical Account for tho 
purpose of establishing the existence of 
private rights, though I am not unmindful 
of the decision of Lal Achal Ram .v. Kazim 
Hussain Khan (12), where the question does 
not appear to have been argued. The point, 
however, is not of vital importance whether 
or not the jalkar Maksudpore has been in 
existence from  pre-British times. What 
is really relevant is, the grant as recognised 
at the time of the Permanent Settlement. 
That grant, as already stated, has not been 
produced, but the existence of jalkar Maksud. 
pore is conclusively established by means 
of recitals in documents very nearly contem- 
poraneous with the Permanent Settlement. 
The name is mentioned in a paper which is 
apparently a list of jalkars in Pergana 
Kahalgaon in 1794, It is mentioned again 
in a Register of 1794 of revenue paying 
estates in Bhagalpore. It was, we also 
find, the subject of correspondence in 1799 
between the Collector of Bhagalpore and 
the Board of Revenue at Calcutta. This 
last document indicates that originally, at 
the time of the Permanent Settlement, the 
jalkar asset was included in the permanently 


(12) 27 A. 271; 32 I. A. 113, 9 C. W. EN. 477, 8 0, 
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settled estate, but when the estate fell into 
arrears, a portion thereof only, inclusive of 
the jalkar, was sold on the 27th September 
1796, at the instance of the Collector for 
realization of the revenue. This possibly 
explains how the fishery-right came to be 
separated from the land, and may furnish an 
answer to the objection forcibly urged by the 
appellants, that ‘if the fisheries claimed 
by the defendants were comprised in the 
bed of the river, it is extremely unlikely 
that the river-bed should have been in- 
cluded within the ambit of their permanently 
settled estate Tuppa Madhuban. 

We start, then, with the well established 
fact that the defendants are owners of 
jalkar Maksudpore in the river Ganges. 
The substantial point in controversy is, 
what are the boundaries of this jalkar. 
Upon a careful examination of the pro- 
ceedings in the Court below, as also of 
the arguments addressed to the learned 
Judges who heard the appeal in the first 
instance, itis fairly clear that no question 
was raised as to the eastern and western 
boundaries, The documentary evidence shows 
that in the stretch of the river between 
Monghyr on the west and Soontee in the 
east, there are three jalkars, first, from 
Rahuknala in Monghyr to Mayagunge in 
Bhagalpore, another from Mayagunge to 
Peerpainti and a third from Peerpainti to 
Soontee. Weare concerned in the present 
litigation with the second of these jalkars 
and the case has been tried on the assump- 
tion that it extended from Mayagunge on 
the west to Peerpainti on the east. Some 
difficulty may possibly be created by the 
fourth answer of the Kanungoe appended 
to the letter, dated the 9th September 
1799, but the point was not really in 
controversy in the Court below, and this 
appeal must be determined on the footing 
that the western boundary of jalkar Maksud- 
pore is Mayagunge and the eastern boundary 
is Peerpainti. The controversy has centred 
round the question, where are the northern 
and southern boundaries of jalkar Maksud- 
pore? The appellants contend that the 
southern limit of the jalkar is the southern 
edge of the dry weather stream of the 
river Ganges, 
the other hand, that the southern boundary 
is the high bank which forms the southern 
limit of the stream when it is full during 
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the rains. If the contention of the appellants 
prevails, the disputed jalkars must be deemed 
outside the bed of the river Ganges. If 
the contention of the respondents is estab- 
lished, the jalkars are in the bed of the 
river itself. In other words, the question 
in controversy reduces to this; what is 
the southern limit of the bed of the river 
in that part of the country? A similar 
question would be involved in the deter- 
mination of the northern boundary of the 
jalkar, if the investigation of that question 
were necessary for the purposes of this 
litigation. Itis fairly clear upon the evi- 
dence that during the hot weather when 
the stream shrinks to its minimum size, 
the river is from one to two miles broad, 
while during the rains when the river is 
full the breadth of the stream is as much 
as ten miles in some places. Consequently, 
the question may be put as follows:—Is 
the river-bed from one to two miles in 
width or is it ten miles in width? Or, if 
the question is considered from & somewhat 
different standpoint, i6 may be asked, when 
the stream expands during the rains and 
attains a breadth of ten miles, is that 
expanse of water still the flowing river 
or is it merely flood or inundation? The 
elements which support the view that the 
expanded stream is really the river at its 
fullest are these:—first, the height of what 
is called as the southern high bank above 
the low land to the north stretching towards 
the stream when it is narrowest; secondly, 
the alluvial character of the soil of this 
low land; thirdly, the nature of the vegetation 
grown on it; fourthly, the annual recurrence 
of the phenomenon of the expansion of 
the stream ; fifthly, the length of time during 
which the expanded stream continues to 
retain its maximum size; siathly, the exist- 
ence of currents at the southern extremity 
of the expanded stream, and, seventhly, the 
presence of marks of towing ropes on what 
is called the southern high bank, indicating 
that at some time or other the river must 
have extended as far south as the high 
bank. On the other hand, the elements 
upon which the appellants rely to support 
their theory that the stream as 16 exists 
during dry weather is the real river Gangas, 
which inundates the surrounding country 
during the rains as the stream can no 
longer be contained within its narrow bed, 
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are as follows:—first, the distance between 
what is called the southern high bank and 
the sonthern edge of the stream in dry 
weather, namely, from five to six miles; 
secondly, the fact that there are groups of 
villages inhabited by cultivators on this 
long stretch of land; thirdly, the fact that 
when the water subsides, the land is regularly 
cultivated and winter-crops are grown. [n 
my opinion, the inference to be drawn from 
all these circumstances is that what is 
described as the southern high bank is 
the southern bank of the river. This view 
is confirmed by the remarkable fact that 
the appellants themselves realised tha ful 
effect of some of the circumstances already 
mentioned, specially, the regular recurrence 
of the expansion of the stream, the length 
of the period of time during which the 
expanded stream 18 maintained at its maxi- 
mum size, and finally the existence of cur- 
rents therein; the witnesses for the appel- 
lants endeavoured, though unsuccessfully, 
either to deny altogether the existence of 
these facts or to minimise them as far as 
practicable. But it has been strenuously 
argued on behalf of the appellants that 
the bed of the river is the channel in which 
the water flows continuously throughout 
the year. This contention cannot possibly 
be supported. It is indisputable that, in 
the words of the Digest, “fhat is con- 
sidered to be the bank which contains the 
river when fullest?" (Digest 43, 12, 3). 
Ware on Roman Water Law, section 4l. 
Consequently, the bed of the river is under- 
stood to be the whole of what contains its 
waters when most swollen, in whatever 
time of the year, without leaving its channel 
and overflowing its banks. When the river 
is at its full flow, be that by the daily flow 
of the tide or by the natural increase of 
waters occasioned by rain or the like canse 
filling its natural bed to its highest reach of 
flow, it marks its high water while its 
diminished range of flow by summer heats 
` shows its low water mark. In other words, 
as Grotius puts it, (War and Pease, 2, 8, 9), 
‘the bank is the outermost part of the bed in 
which the river naturally flows at its fullest.’ 
On this passage Vinnius comments. ‘This 
signifies that that space next to the bank, 
which is some time not occupied by the river, 
when reduced by heats in the summer season, 
is not a part of the bank.’ This justifies the 
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statement of Houck (Navigable Rivers, page 
6), that the bed of a river is the space 
between the bauks occupied by the river at 
its fullest flow, so that the bank of a river is 
no part of its bed, for the bank ends at the 
line to which the water rises at its highest 
flow, and thongh the space next below it 
is sometime uncovered by the river, when 
reduced to its lowest flow, yet the space so 
uncovered is nob a part of the bank but of 
the bed of the river ; the bank is thus the 
border of the bed within which bed the river 
flows when in its fullest state naturally, that 
is to say, when not temporarily overflowed 
by extraordinary rains. The subject was 
lucidly discussed by Mr. Justice Curtis in 
delivering the judgment of the Supreme 
Court of the United States in Howard v. 
Ingersoll (13): “The banks of a river are 
those elevations of land which confine the 
waters when they rise out of the bed; and 
the bed is that soil so usually covered by 
water as to be distinguishable from the 
banks, by the character of the soil, or 
vegetation, or both, produced by the com- 
mon presence and action of flowing water. 
But neither the line of ordinary high 
water mark, nor of ordinary low water 
mark, nor of a middle stage of water, can 
be assumed asthe line dividing the bed 
from the banks. This line is to be found by 
examining the bed and banks, and ascer- 
taining where the presence and action of 
water are so common and usual, aud 
so long continued in all ordinary years, as 
to mark upon the soil of the bed a 
character distinct from that of the banks, 
in respect to vegetation, as well as in 
respect to the nature of the soil itself. 
Whether this line between the bed and 
the ‘banks will be found above or below, 
or at a middle stage of water, must depend 
upon the character of the stream. The 
height of a stream, during much the larger 
part of the year, may be above or below 
à middle point between its highest and 
least flow. Something must depend also 
upon the rapidity of the stream and other 
circumstances. But in all cases the bed 
of a riveris a natural object; and is to be 
sought for, not merely by the application 
of any abstract rules, but as other natural 
objects are sought for and found, by the 
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distinetive appearances they present; tho 
banks being fast land, on which vegetation, 
appropriate to such land in the particular 
locality, grows wherever the bank is not 
too steep to permit such growth, and the 
bed being soil of a different character and 
having no vegetation, or only such as exists 
when commonly submerged in water.” 
To the same effect is the statement in 
Alabama v. Georgia (14): “It is the run- 
ning water of a river that makes its hed; 
for itis that, and that only, which leaves 
its indelible mark to be readily traced by 
the eye; and wherever that mark is left, 
there is the river’s bed. It may not be 
there to-day, but it was there yesterday; 
and when the occasion comes, it must and 
will-——unobstructed—again fill its own natural 
bed." This view was substantially accept- 
ed in Hindson v. Ashby (15), Conservotors of 
the River Thames v. Smeed, Dean & Co. (6). 
Judged from this point of view, the conten- 
tion of the appellants cannot be accepted 
as sound. It is indisputable upon the evi- 
dence that from year to year during the 
rains the river attains a breadth which 
varies from Sto 10 mules, and this state 
of things continues during a period of at 
least two months. There is no room for 
suggestion that this is an accidental phe- 
nomenon, a flood or an inundation, a 
temporary overflow due to extraordinary 
rains or some similar exceptional causes. 
The evidence, consequently, tends to support 
the view that the disputed jalkavs stand on 
land which is included in and is part of the 
river-bed. It has been suggested, however, 
that this view, if carried to its logical 
conclusion, may create difficulties in the 
application of the law of accretion, and, 
reference has, in this connection, been made 
to the judgment of the Judicial Committee in 
the case of Lopez v. Maddan Mohan Thakur 
(16), where James, L. J., described the bed of 
the sea or publie river belonging to the State 
as “publice domain not usablein the ordinary 
sense.” Reference has also been made to ob- 
servations in the cases of Odkiranee Narayan 


(14) 28 Howard £06 at p. 515; 16 Law. Ed. 660. 

(15) (1896) 1 Ch. 78 at p. 84; 65 L. J. Oh. 91; 73 L, 
T, 405; 44 W. R. 181; 60. J. P. 40; on App. (1896) 
2 Ch. 19 p. 25; 74 L. T. 327; 45 W. R. 252; 60 J. P, 484. 
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Kumari v. Nazim of Bengal(17), Nabin Kishore 
Roy v. Jogesh Prosad Ganguli (18), Kanta Prosad 
Hazari v. Abdul Jamir (19) and Seeb Kristo v. 
East India Qo. (20). 1 do not feel pressed 
by the diffienlty suggested. Ii may show 
at best that the principle which must be 
applied to the solution of the question 
raised in the present case should not be 
extended and carried to what may seem 
to be its logical sequence. Consequently, 
the only inference legitinately deducible 
from the facts clearly established in the 
evidence is that the jalkars stand on the 
river-bed. This view is fortified when 
the evidence of possession is examined. On 
this part of the case, there is no reason 
why theoral evidence on the side of the: 
defendants should be rejected. That evidence 
has been believed by the Subordinate Judge 
and sufficient reasons have not been made out 
to support the contrary view. At the stage 
of the argument much stress was laid on the 
assertion that the accounts produced by both 
the parties indicate that the increase in the - 
income of tne defendants synchronises with 
the increase of the income of the plaintiffs 
and that this began inthe year 1891, when 
the plaintiffs allege that they were disposses- 
sed. Upon a closer examination of the 
accounts, however, this theory was completely 
negatived. On the other hand, the kabulzyats 
produced by the defendants, in so far as the 
jalkars mentioned therein can be identified, 
tend to support their allegation of possession. 
But I do not attach very great importance 
to the kabuliyatson either side, because the des- 
criptions of the properties demiaed are vagne, 
and an additional difficulty 1s ereated by the 
fact that different jalkars are in the locality 
called by the same name, while the same jalkar 
has different names given to it by different 
people. Considerable weight, however, must 
be attached to another remarkable circum- 
stance, namely, the undoubted fact that the 
defendants have been in occupation of other | 
jalkars in respect of which their possession 
would be wrongful except on the theory that 
those jalkars, similarly situated to the jalkars 
now in controversy, covered land forming 
part of the bed of the river. In respect of 
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one of these jalkars, the Government chal- 
lenged the title of the defendants but subse- 
quently recognised the validity of their claim. 
In respect of another jalkar which lies 
within the estate of the thirty-sixth plaint- 
iff, it is noteworthy that the title of the 


defendants has not even been contested. On . 


the whole, therefore, the conclusion becomes 
irresistible that the jalkars in dispute form 
part of the river-bed and that the defendants 
have been in occupation thereof as comprised 
in their jalkars Makeudpore. 


Tt has finally been argued on behalf of 
the appellants tbat even if the disputed 
fisheries be deemed to be situated in the 
bed of the river Ganges, the defendants 
ag owners of jalkar Muksudpore are not 
entitled to them inasmuch as they are during 
at least a part of the year disconnected from 
the continuous flowing stream. In support 
of this proposition, reliance has been placed 
on the cases of Grey v. Annunda Mohun (2), 
Ramanath v. Eshan Ohandra Banerjee (1) and 
Sarat Chandra Sinha v. Khitish Ohandra Koy 
(3), Reference has also been made to the cases 
of Jagendro Narayan v. Orawford (4), Pertab v. 
Unnoda (21) and Hanbury v. Jenkins (99). 
The cases relied upon do not really assist the 
contention of the appellants. The case of 
Sarat Ohandra v. Khitish Chandra (3) shows 
that a grant of fishery right in a river does 
not give to the grantee a title to fish in sheets 
of water adjacent to the river with which the 
river communicates only in the time of floods. 
This principle, however, has no application to 
jalkars situated in the bed of the river itself ; 
the grantee of fishery-right in the river 
is entitled to fish in all waters com- 
prised within the banks of the river, and the 
circumstance that a particular sheet of water 
may, during part of the year, be disconnected 
from the flowing stream or permanent current 
dozs not affect the rights of the grantee. A 
jalkar so sitnated in the river-bed is essenti- 
ally part of the river, and the fish contained 
theréin may properly be deemed fish of the 
river. Consequently, the defendants must be 
taken to have established their jalkar right 
in the disputed sheets of water which are 
situated in the bed of the river Ganges with- 
in its banks and are accordingly paris of the 


(21) 2 Seves 764. 
(22) (1901) 2 Ch. 401; 70 L. J. Ch. 730; 65J. P. 031; 
49 W. R. 615; 17 T. D. B. 639. 


INDIAN OASK3, ' 


“Ad 


river itself. On these grounds, I agree that 


' the decree of the Subordinate Judge must be 


affirmed. 
` Appeal dismissed, 


PUNJAB CHIEF COURT. 
Secono Crvin Appean No. 1729 og 1912. 
May 13, 1913. 

Present:—Mr. Justice Agnew. 
ARJAN DASS—PLAINTIFE— APPELLANT 
versus 
GANESH DASS AND orgggs—DEFENDANTS — 


RESPONDENTS. 

Basement—Light and air —Intention to erect a balcony 
— Right of neighbour in crowded city —Principles to be 
applied in granting injunctions — Specific Relief Act (I 
of 1877), ss. 65, 56. 

In a suit for an injunction, in which it ig 
claimed that danger to property is threatened, the 
fact that a violation of the plaintiff's right may be the 
result will not suffice the plaintiff must show that a 
violation will be the inevitable result; that is, not in 
the sense of there being no possibility the other way 
but in the sense that there must be such a great possi- 
bility that in the view of ordinary men using or- 
dinary sense, the injury would follow. 

Bandu Basini Chowdhrani v. Jahnabi Ohowdhrani 
24 ©. 260 ard Pattison v. Gilford, L. R. 18 Eq. 
259; 43 L. J. Ch. 524; 22 W, R. 673, followed. 

Heriz v. Union Bank of London, 24 L, T. 186 
1 Jur. (x. 8.) 127; 3 W. R. 49, referred to. ' 

Of all cases in which an injunction is sousht 
those in which the plaintiff, living in a crowded town 
desires to restrain proposed additions to the amenities 
of his neighbour on the ground that his own share 
of light and air is thereby diminshed, demand especial 
caution on the part of the Courts in tbis country. A 
man is not necessarily entitled to the whole of the licht 
and air to which he has been accustomed; a neighbonr 
may come and share in these gifts of nature provided 
that he does not unreasonably diminish the amenities 
of the plaintiff. 


Second appeal from the decree of the 
Divisional Judge of the Gujranwala Division, 
at Lahore, dated the 9th August 1912, 
reversing that of the Maunsif, Ist class, 
Pakpatan, dated the 29th February 1912, 
decreeing the claim. 

Lala Mott Lal, for the Appellants. 

Rai Bahadur Pandit Shiv Narain, for the 
Respondents. 


JUDGMENT.—The plaintiff sued for a 
perpetual injunction that the defendants 
should be restrained from constructing a 
certain balcony on their house at right 
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angles to the face of the plaintiff's house 
on the ground that, if such balcony were 
constructed, the supply of light and air to 
the plaintiff-appellant’s house would be 
seriously diminished. There was also a 
prayer for a declaration that the court- 
yard in front of the two houses is joint pro- 
perty but so far as the present appeal is 
concerned, that matter need not now be 
considered. The position will become clear 
on a reference to the photographs, Exhibits 
D E and D-x/F. - 

The first Court held on the evidence that 
there would certainly be diminution of 
light and air in the plaintiff's house should 
the baleony in question be constructed, 
although no body could tell at the moment, 
since the balcony was not yet constructed, 
to what extent such diminution would occur. 
The Court then discussed the question whe- 
ther, on account of the construction of the 
baleony, the passage of light and air to the 
plaintiffs house would diminish to such an 
extent that ib would make the side house 
unfit for human residence or decrease the 
value of the said house. The finding was that 
it was difficult to say at present to what 
percentage there would be diminution of 
light and air if the balcony were constructed. 

Qn appeal, the learned Divisional Judge 
held that it was impossible to say what effect, 
if any, this balcony, when completed, would 
have in the way of reducing the plaintiff's 
supply of light and air. He accord- 
ingly decided that it was impossible to say 
whether the case might not be one in which 
adequate relief might be afforded by way of 
compensation. He accordingly held that 
the suit was premature and dismissed the 
same with costs, with liberty to plaintiff to 
bring a fresh suit after completion of the 
baleony, if so advised. 

In appeal, Counsel for appellant points to 
the words used in section 55 of the Specific 
Relief Act which permit the grant of an in- 
junction where defendant threatens to invade 
the plaintiff’s enjoyment of his property and 
to several of the illustrations (c), (d), (f), @) 
where acts merely contemplated by the 
defendants are given by way of illustration 
as fit subjects for an injunction. He points 
out that section 55 provides for the cases where 
itis necessary to undo the act of the defendant, 
and urges with reference to section 56 (b) 
that if the plaintiff allows the construction of 
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the balcony, it will, hereafter, be said that 
there was a continuing breach of his right in 
which ke had acquiesced. On the question 
of fact as to how far the actual supply of 
light and air will be diminished, he points -to 
the fact that behind the windows in plaintiff’s 
house in front of which the proposed balcony 
is to be erected are three rooms which 
get their light and air from these very 
windows, l 

Now on the question of fact, it may be at 
once said that there is at present no sufficient 
material on the record to enable a Oourt to 
say with any certainty to what extent the 
plaintiff's supply of light and air will be 
diminished. 

Nor oan I see how it is possible to arrive 
ata definite conclusion on this question of 
fact until the balcony is actually built. If 
the balcony be built, it will not, of course, lie 
in the mouth of the defendant to plead here- 
after that plaintiff has acquiesced in the 
breach of his rights whatever they may be, 
since the plea has been raised by the defend- 
ant-respondent himself. 

The law on the subject of the issue of in- 
junctions where it is claimed that the danger 
to property is threatened is laid down very 
clearly in Bindu Basini Chowdhrant v. Jahnabz 
Ohowdhrant (1). The learned Judges in that 
case cite a ruling of the Master of the Rolls in 
Pattison v. Gilford (2), in which it is held that 
“it will not do to say that a violation of the 
"(plaintiffr right may be the result; the 
plaintiff must show that a violation will be 
the inevitable result.” 

Later we find in & quotation given in the 
same judgment, 

“The threatened act must inevitably result 
in injury . . that is to say, not in 
the sense of there being no possibility the 
other way . . . . but in the sense that 
there must be such great probability that in 
the view of ordinary men using ordinary sense, 
the injury would follow.” 

Again in Nelson's Law of Injunctions, Edi- 
tion 1900, page 174, after quoting the above 
remarks from Bindu Basini Ohowdhrami v. 
Jahnabt Ohowdhranz(1), the author proceeds— 
" Thus except in a very clear case, the Court 
will not restrain by injunction the erecticn 
of buildings which, it is alleged, will obstruct 


1) 240.260.  . 
(2) (1874) L. R.18 Eq. 259; 43 T. J. Oh, 624, 22 W., 
R. 673. i 
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CS lights. Herts v. Union Bank of London 
3 ae 

Applying these principles to the case before 
us, there can, I held, be no question but that 
the learned Divisional Judge was right in 
tbe view which he took of the plaintiff's pre- 
sent claim. It cannot be said that, on a 
view of the photograph of the building to 
which the girders for the proposed balcony 
have already been affixed, the inevitable result 
will be that the plaintiff's light and air will 
be unreasonably or even materially obstruct- 
ed. And I would go further and hold that, 
of all cases in which an injunction is sought, 
those in which the plaintiff living ina 
crowded town desires to restrain proposed 
additions tothe amenities of his neighbour 
on the ground that his own share of light 
and air are thereby diminished, demand 
especial cantion on the part of the Courts 
in this country, A manis not necessarily 
entitled to the whole of the light and air to 
which he has been accustomed; a neighbour 
may come and sharein these gifts of nature 
provided that he does not unreasonably 
diminish the amenities of the plaintiff. The 
testis rather what a plaintiff has left, when 
the defendant has finished his building, than 
what he had before, since light and air are 
the monopoly of no man. To hold otherwise, 
would be to .plaeo an undue check on all 
intramural sanitary progress. 

For all these reasons, I hold that injunction 
prayed for was rightly refused by the lower 
Courts and I accordingly dismiss this appeal 
with costs. 


Appeal dismissed. 
(8) 24 L. T. 186, 1 Jur. (N. s.) 117; 8 W. R. 49. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. l 
Sigcoxp Civi APPEAL No, 134 or 1912, 
June 24, 1913. 
Present:—-Mr. Lindsay, J. O. 
RAJ BAHADUR SINGH AND ANOTHER — 
PLAINTIFFS — APPELLANTS 
versus 
MAHABIR PRASAD AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Appeal, Second- -Practice — Finding of fact, when can 
be questioned in sesond appeal —Person inheriting part 
of mortgaged property cannot redeem more than his 
share agawnst will of mortgagee also acquiring part of 
the same. 
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A finding of fact is binding upon a second Appellate 
Court unless ib can be shown that in coming to the 
ee the first Appellate Court committed some error 
of law. 

A person interested in part only of mortgaged 
property may insist upon redeeming the whole of it, 
but where the mortgagee has acquired part of the 
mortgaged property, a person inheriting a part only 
cannot redeem more than his own share against the 
will of the mortgagee, 

Mustafa Khan v. Shadi Lal, 10 O. O. 81, followed. 


Appeal against an order of the Sub-Judge, 
Barabanki, dated 26th March 1912. 

Babu Basdeo Lal, for the Appellants. 

Pandit Gokaran Nath Misra, for the Re- 
spondents 


JUDGMENT.—This appeal hag arisen out 
of a suit for redemption brought by the 
plaintiffs-appellants. The property in suit 
was a 5-annas 4-pies share in Mauza Bahram- 
por and had at one time been the property 
of one Pirthi Singh. After Pirthi Singh’s 
death, the property came into possession of 
his widow, Musammat Belas Kuar, who, on 
the 16th of June 1882, mortgaged it for 
Rs. 600 to one Bahadur Singh. Thig 
Bahadur Singh was the father of the first 
plaintiff and the grandfather of the second 
plaintiff in this case. On the 14th of 
June 1888, Bahadur Singh assigned hig 
interest as a mortgagee to one Jawahir Lal, 
who is the predecessor-in-interest of the 
present defendants. It appears that in 1889 
when the mortgage was made in favour 
of Bahadur Singh, there was a pre-existing 
mortgage on the same property in favour 
of one Arjun Singh. Rupees 400 out of 
Rs. 600, which were raised on the mortgage 
in favour of Bahadur Singh, were left with 
the mortgagee to pay off Arjun Singh, 
Arjun Singh was never paid off by Bahadur 
Singh but he was paid off by Jawahir Singh 
after the latter had taken an assignment 
of the mortgage. The plaintiffs claimed to 
be the nearest reversioners of Pirthi Singh 
who was the last male owner of thig pro- 
perty. Amongst other pleas, the defendants 
set up one to the effect that the plaintiffs 
reversioners but thai 
there were two other persons, namely 
Jagannath Bakhsh Singh and Sarabjit 


“Singh, who stood in equal degres and were 


entitled to shares in the property belonging 
to Pirthi Singh. It was alleged that one- 
half of the property belonged to Jagannath 
Bakhsh Singh and one-fourth each to Sarabjit 
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Singh and Bahadur Singh, the predeosssor- 
in-interest of the plaintiffs. The defendants 
also asserted that Jagannath Bakhsh Singh 
had conveyed to them his one-half share 
in the property in question and that in 
the circumstances the plaintiffs were in no 
case entitled to redeem the whole of the 
property. The result of the litigation in 
the first Court was that the plaintiffs 
were given a decree for redemption of the 
whole property on payment of Hs. 900. 
The defendants appealed and the appeal was 
disposed of by the Subordinate Judge of 
Bara Banki. He modified the decree of the 
first Court and gave directions fora decree 
by which the plaintiffs were declared entitled 
to redeem one-third of the share in dispute 
on payment of Rs. 300. The plaintiffs come 
here in second appeal and two questions are 
raised on their behalf. The first relates to 
the claim which the plaintiffs set up to the 
effect that they were the nearest reversioners 
of Pirthi Singh. The second is concerned with 
the share of the property which they are en- 
titled toredeem. Now as regards the first point, 
the finding of the lower Appellate Court is 
that Bahadar Singh, Jagannath Bakhsh Singh 
and Sarabjit Singh were all related in equal 
degree to the deceased Pirthi Singh and thah, 
consequently, each of these persons was, after 
the death of Musammat Belas Kuar, Pirthi 
Singh’s widow, entitled toa one-third share 
in the property. That is a finding of fact 
which is binding upon me in second appeal 
unless the appellants are able to prove that 
some error of law was committed by the 
learned Subordinate-Judge in coming to this 
conclusion. Twa pedigrees were filed in the 
cago. The one set up by the plaintiffs was 
disclosed in two documents Exhibits Nos. 2 
aud 9 which are certified copies of certain 
pedigrees which were filed in the Settlement 
Court in a litigation which took place in the 
year 1865. On the other hand, the defend. 
ants produced three documents, D4, D5 
and D6, consisting of pleadings and a 
judgment in certain litigation which took 
place in the year 1885. Exhibits D4 was a 
copy of a plaint which was filed by Jawahir 
Lal, the predecessor-in-interest of the defend- 
ants in a suit brought against a number of 
defendants excluding Bahadar Singh, who 
was the predecessor-in-interest of the plaintiff 
in the present case. In the first paragraph 
of the plaint, there was set out a pedigree 
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which is the pedigree relied upon now [by the 
defendants. Bahadur Singh's wiitten state- 
ment was recorded by the Court in that case 
and he distinctly admitted that the pedigree 
which was sat out in the plaint was a correct 
one. The defendants, therefore, took up the 
plea that the judgment in the case in which 
this plaint was filed was res judicata between 
the parties and thatin’any case the admis- 
sion of Bahadur Singh of the correctness of 
the pedigree filed by Jawahir Lal was an 
admission which bound the present plaintiffs. 
The difference between the rival pedigrees 
ig this that in the pedigree put forward by 
the plaintiffs there is omitted one step the 
result of which is to place the present 
plaintiff one degree nearer to the propositus 
than Jagannath Bakhsh Singh and Sarabjit 
Singh. According to the pedigree relied on 
by the defendants, Jagannath Bakhsh Singh, 
Bahadur Singh and Sarabjit Singh all stand 
in equal degree. The learned Subordinate 
Judge has diseussed the merits of the evi- 
dence relating to both these pedigrees 
and after carefully ^ weighing the 
question he desided in favour of the 
pedigree put forward by the defendants. I 
do not think itis right to say, as is alleged 
in the first ground of memorandum of appesl 
in this Court, that the learned Subordinate 
Judge ignored Exhibits 2 and 9, the docu- 
ments which were put forward by the plain- 
tiffs. The learned Judge did not ignore them 
but he held as evidenca of relationship they 
were less valuable than the documentary 
evidence upon which the defendants relied. 
It was open to the lower Appellate Court, 
after considering the merits of the evidence 
on each side, to accept the pedigree which 
appeared to him to be the more reliable of 
ihe two and I am unable to see that in 
arriving ab the conclusion he came to, he 
committed any error of law. He very rightly 
pointed out ther gravity of the admission 
which was made by Bahadur Singh in the 
suit filed in 1885, for if, as is now asserted, 
Bahadur Singh was nearer in degree to 
Pirthi Singh than either Jagannath Bakhsh 
Singh or Sarabjit Singh, it was certainly to 
his interest to allege his nearer relationship 
which would have entitled him to the whole 
of the property of Pirthi Singh which was 
in dispute in that ease. J am satisfied, there- 
fore, that the finding of the Subordinate Judge 
as to the degree of relationship of the plaint- 
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iff is not open to correction here in second 
appeal, . 

The only other point raised is as to 
the share which the plaintiffs were entitled 
to redeem. .On the finding of the lower 
Court, the defendants had acquired a one- 
third share in the equity of redemption of 
the property in dispute. The remainder, 
according to the lower Court, was held in 
equal shares, that is, one-third each by tha 
plaintiffs and by Sarabjit Singh who is now 
represented by his widow. The argument 
for the appellants is that at any rate on this 
finding they were entitled to redeem rds 
of the property. This point, however, must 
be decided against the ‘appellants. It is 
covered by the authority of the ruling which 
is reparted as Mustafa Khan v. Shad: Lal 
(1). In that case, it was laid down by 
a Bench of this Courh that while in a 
redemption suit the general rule is that 
a person interested in a part only of 
the mortgaged property may insist upon 
redeeming ‘the whole of it, yeb where 
the mortgagee has acquired part of the 
mortgaged property, & purchaser of a part 
only cannot redeem more than his own share 
against the will of the mortgagee. Thesame 
argument would ‘apply where the person 
seeking redemption-had gained his interest 
not by purchase but by inheritance. This 
ruling is decisive on the point and must be 
followed, The result is, that the appeal fails 
and is dismissed with costs. 

Appeal dismissed, 


(1) 10 O. C. 81. 





ALLAHABAD HIGH COURT. 
Seconp rvi Appgan No. 174 or 1918. 
August 1, 19138, 

Fresent:—Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Piggott. 
BALWANT SINGH AND ANOTHER-—— 
PLAINTIFES—-APPELLANTS 

f VETEUS 
GAYAN SINGH. AND OTHERS —DEFENDANTS-— 

RESPONDENTS. 

Interest ~Mortgage by conditional sale-—No stipula- 
tion as to post diem interest, whether post diem in- 
terest allowed—Interest allowed under Interest Act 
(XXXII of 1889) —Charge. 

A mortgage by conditional sale was executed in 
1869. Thoro was no stipulation of any kind in the 
deod for the payment of interest after tho dale fixed 
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in the document for payment of the principal and 
interest in a lump sum: 

Held, (1) that post diem interest was nob re. 
coverable under the deed; 

Gudrt Kunr v. Bhubanesawari Koomar Singh, 190. 
19; Moti Singh v. Ramohari Singh, 21 C. 699, 1 C. W. 
N. 437. referred to. 

Mathura Das v. Narindar Bahadur, 19 A. 39; 23 L 
A. 138; 1 C. W. N. 52, distinguished; 

(2) that having regard to the time which had 
elapsed since the deed was entered into, it was ox. 
tremely doubtful whether any interest could be al. 
lowed under the Interest Act; 

(3) that even if interestcould be awarded under that 
Act, ib would rot constitute a chargoon tho property, 


Second appeal from the decision of the Dia- 
trict Judge of Mainpuri, dated Ith August 
1912, 

Mr, Sital Prashad Ghose, for the Appel- 
laut. l 

The Hon’ble Dr. Sunder Lal, for the Re- 
spoudents. 


JUDGMENT.—This appeal arises out 
of a suit for foreclosure. The mortgage 
is a very old one, being dated the 9th 
of March 1863. The mortgage provided 
for the payment of the sum of Rs. 300 
with interest at 1-8 per cent. per 
mensem in one lump sum upona certain 
specified date, four years from the date of 
the mortgage. Ib theu provided that if 
the money was not paid on the date, the 
property should be the absolute property 
of the mortgagee. There was no stipula. 
tion of any kind for the payment of interest 
after the date fixed; aud the mortgage as 
mentioned above was made before the 
passing ofthe Transfer of Property Act. 
Numerous defences were raised in the 
Courts below. 

The Court of first instance gave a decree 
for foreclosure ascertaining the interest at 
the sum of Rs. 3,178-4-7 together with 
the Rs. 300 for principal, and provided 
that if payment was not made onthe 20th 
day of July 1912, the defendant should be 
absolutely debarred from all right to redeem 


' the mortgaged property. 


The lower Appellate Court modified the 


-decree of the Court below to the extent 


that it ascertained the amount due as being 
Rs. 300 principal together with interest 
at 1-8 per cent. per mensem for four 
years, thab is to say, Rs. 30) for principal, 
and Rs, 216 for interest making a" total 
of Rs. 516. Six months were allowed for 
paymont and during which poriod of six 
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months interest at the rate of 6 per cent, 
per annum should ran, ' 

The plaintiffs come here in second 
appeal contending that the decree of the 
Court of first instance was correct and 
that the interest should have been allowed at 
the contractual rate during the whole period 
up to the time fixed for payment, In the 
course of the argument, the learned Vakil 
on behalf of the appellants contended that 
even if he was not allowed the contractual 
rate of interest, he should be allowed some 
rate of interest under the provision of 
the Interest Act. 

The main proposition of the appellants 
is that in all cases of mortgage by con- 
ditional sale, interest at the contractual 
rate runs up to the time fixed for payment 
and that this is the necessary consequence 
of the relationship of mortgagor and mort- 
gagee, whether the payment of interest is 
oris not providedfor by thedeed. The 
question is by no means free from difficulty. 
In the case of Qudri Kuar v. Bhubaneswari 
Ooomar Singh (1), it was held, under cir- 
cumstances which we cannot distinguish 
from the present, that post deem interest 
was not recoverable. This cease was re- 
ferred to and approved by the majority 
of that Court in the Full Bench ruling 
of Moti Singh v. Ramohari Singh (2). 
The question of post deem interest came 
before their liordships of the Privy Council 
in the case of Mathura Das v. Raja 
Narindar Bahadur (8). In that case (which 
was one of asimple mortgage) this High 
Gourt had refused to allow post diem 
interest in a mortgage by conditional. sale. 
This decision was overruled by their 
Lordships of the Privy Council; but a 
perusal of the judgment shows that their 
Lordships based their judgment on the 
particular terms of the mortgage-deed and 
in particular upon a covenant in that deed 
which provided that the mortgagor would 
not transfer the mortgaged property until 
the full principal and interest had been 
paid. -The stipulations in that deed upon 
which their Lordships relied are ontirely 
absent fromthe mortgage inthe present 
case. Under these circumstances, we see 


(1) 19 C. 19. 
(2) 24 C. 699; 10. W. N. 487. 
(3) 19 A. 30; 231. A. 138; 1 0. W. N. 52, 
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no sufficient reason to interfere with the 
decision of the Court below. 

With regard to the point that interest 
should be allowed under the Interest Act, 
it seems to us extremely doubtful, having 
regard to the time which has elapsed since 
the deed was entered into, whether any 
interest could be recoverable under that 
Act, but in any event we do not think 
that the sum which could be awarded 
under that Act would be a charge on the 
property. In the present case, the duty 
of the Court is to ascertain what sum is 
now charged on the property for principal 
and interest. 

Under these circumstances, we think 
that the decision of the Oourt below was 
correct and we accordingly dismiss the 
appeal with costs including in this Court 
fees on the higher scale. The time for 
payment is enlarged so as to run for four 
months from the date of this decree; simple 
jintérest at 6 per cent. per annum 
will continue to run as decreed by the 
Court below. The decree will not issue 
until the appellant or respondent has made 
good the deficiensy. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Second Oryi. Arrear No. 128 or 1911. 
August 12, 1913. 
Preseni:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
BHAWANI MISSER AND OTHERS—- 

PLAINTIFES-——ÀPPELLANTS ` 
versus 
PHARI JHA AND ANOTHER—DEFENDANTS— 


RESPONDENTS. 

Contract Act (IX of 1872), s. 25 (3)— Promise in 
writing to pay barred. debt —Knowledge of promisor that 
debt is barred, whether necessary. 

In order to bring a case under clause (8) of sec- 
tion 25 of the Contract Act, itis not necessary for 
the creditor to establish that at the time when the 
promise was made by the debtor, he knew that the 
debt which he promised to pay wholly or in part 
was & debt of which the creditor could not onforce 
payment by reason of the law for the limitation of 
suits. 

Appa Rao v. Suryaprakasa Rao, 28 M, 94 and Matu. 
Sheikh v. Baikuntha Nath Kar, 20 Ind. Cas. 809; 
18 C. L. J. 269, followed. : 


Vol. XXI} 


BHAWANI MISSER t. PEARI JHA. 

Ramaswami Pillai v. Kwppuswami Pillai, T Ind, Cas. 
901; 20 M. L. J. 656; 8 M. L. T. 282; (1910) M. W. N, 
547, dissented from. 

Appeal from the desree of the District 
Judge of Dumka, in Sonthal Perganahs, 
dated December 12th, 1910, affirming that 
of the Sub-Judge of Godda, dated September 
20th, 1910. 

Babus Mohendra Nath Roy and Lal Mohun 
Ganguly, for the Appellants. 

Babu Lachm: Narain Singh, for the Rə- 
spondent. 

JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for recovery of money 
dne on an instalment bond executed in 
their favour by the defendants on the 8th 
June 1906, The claim was resisted on the 
ground that there was‘ no consideration for 
the bond. Effect has been givento this 
contention by both the Courts below. 

The bond recites that on the 18th May 
1896, the predecessors of the defendants had 
borrowed money from the plaintiffs and 
executed a bond in their favour, that on 
adjustment of accounts after deduction of 
the. amounts remitted and paid and set 
off allowed, a sum‘ of Rs. 800 was found 
dus by the debtor up to the 8th June 
1906 and that as he was then unable to 
pay the said amount, on his entreaty the 
creditors had agreed to receive the sum 
in certain specified instalments. The debtor 
then expressly agreed to pay Rs. 800 accord- 
. ing to the instalments mentioned in the 
schedule. The case for the defendants now 
is that on the. 8th June 1906, the sum 
due on the bond of the 18th June 1896, 
was nob recoverable, a8 the claim was barred 
by limitation, aud thab, consequently, there 
waa no consideration for the bond in suit. 
On behalf of the plaintiffs, reliance is placed 
upon clanse(3) of section 25 of the Indian Con- 
tract Act. Thatolause provides as follows: — 
“ An agreement made without consideration 
is void, unless. ib is a promise made in 
writing and signed by the person charged 
therewith to pay wholly or in part a 
-debt of which the craditor might have 
enforced payment but for the law for limita- 
tion of suits." In the case before us, there 
is plainly a promise made in writing and 
signed by the person sought to be charged 


therewith. The promise is to pay a debt. ` 


The contention on behalf of the debtor is 
. that the debt was one of which the creditor 
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might have, enforced payment but for the 
law for the limitation of suits. Assuming 
that this contention is well founded, it is 
clearly of no assistance to the debtor, if 
notwithstanding that the debt was of the 
description he alleges, the agreement was 
valid under clause (3) of section 25 of 
the Indian Contract Act: But it has been 
argued that in order to bring the case 
nader clause (3) of section 25, it is necessary 
for the creditor to establish that at the 
time when the promise was made by the 
debtor, he knew that the debt which he 
promised to pay wholly or in part was 
a debt of which the creditor conld not 
enforce payment by reason of the law for 
the limitation of suits. In our opinion, there 
is no foundation for this contention. To 
support the argument, if is necessary to 
read into the section words which are not 
to be found there, If the Legislature had 
intended clause (3) to have the operation 
attributed to it by the respondent, the Legis- ' 
latare might well have used the phrase 
"to pay wholly or in part a debt which, 
the debtor was aware, was such as the 
creditor could not enforce by reason of 
the law for the limitation of suits." The 
words used by the Legislature cannot obvious- 
ly be amplified in this manner. The view 
we take is supported by the decisions in 
Appa Rao v. Suryaprokasa Rao (1) and Matu 
Sheikh v. Baikuntha Neth Kar (2), where 
this Court declined to follow the déctum in 
Ramaswami Pillai v. Kuppuswami Pillai (3). 

The result is, that this appeal 1s allowed, 
the decrees of the Courts ‘below set aside 
and the suit decreed with costs in all the 
Courts. There will be & decree in favour 
at the plaintiffs for Rs. 1,019 with interest 
of the rate of 6 per cent. per annum from 
the date of tbe institution of the suit up 
to the date of realization. 


Appeal allowed, 
(1) 23 M, 94. 
(2) 20 Ind. Cas. 809; 18 C. L. J. 269. 
(3) 7 Ind. Cas, 901; 20 M. L, J. 656; 8 M. L, T, 282; 


(1910) M. W. N. 647. 
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OUDE JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civin Arrear, No. 7 or 1912. 
May 29, 1913. 

Present; —Mr. Lindsay, J. C. 
Bhaiya KANDHAI PARSHAD AND OTHERS 
—DEFENDANTS— ÁÀPPELLANTS 
versus 


GAURI SHANKAR AND oTHEBS—-DPLAINTITES 


—BHESPONDERNTS. 

Possession, suit Jor— Custom —Ikrar malikan deh— 
Estoppel by acquiescence — Deed, construction of. 

'The plaintiff a pattidar sued to eject the defendants, 
other pattidars of the village, who had indirectly ob- 
tained portions of certain house-sites from the plaint- 
iff’s tenants and tacked them on to their own land 
and enclosed them. The ikrar malikan deh laid down 
that one pattidar was not entitled to take transfers of 
house-sites from the tenants of other pattidars! hold- 
ingsin diferent pattis and that on the land in the occu- 
pation of a tenant becoming unoccupied it reverted to 
the landlord. The defendants contended that the suit 
did not lie, as the said ikrar did not provide for a 
right of re-entry on the part of the landiord, as the 
landlord had no right to get possession unless all 
the plots had become unoccupied; and as the 
plaintiff was estopped from suing the defendants by 
his acquiescing in the defendants enclosing the land: 

Held, (1) that the suit did lie inasmuch as the plaint- 
iff was really seeking to enforce his right as owner 
in order to recover possession from the defendants 
who were trespassers; 

Ram Charan v. Babu Sheo Dayal, 10 O. C. 31, 
distinguished from. 

(2) the plaintiff was entitled to claim even the 
portions of the land as against the defendants; 

(3) the defendants, having full knowledge of the 
ikrar and thus knowing that they were in the wrong, 
could not be allowed to raise the plea of estoppel by 
acquiescence, 


Appeal against au order of the District 
Judge, Fyzabad, dated 13th December 1911. 

Mr. Basdeo Lal, for the Appellants. 

Mr, Ram Chander and Pandit Gokaran 
Nath Misra, for Respondent No. 1. 


JUDGMENT,-—-These two appeals are batb- 
ween the same parties and are so closely con- 
nected with each other that they may be dis. 
posed of by one judgment. They have arisen 
out of two suits brought by a plaintiff, Gauri 
Shanker, against nine defendants. The suits 
were for possession of separate plots of land 
3ituated in the abad: of Mauza Shahzadpur. 
The first six defendants who are the appel- 
lants here are co-sharers in this village, but 
hold pattis which are distinct from the pathi 
which is owned by the plaintiff, Gauri 
Shanker. Three plots of land are concerned 
in the two cases and the disputes about them 
have ariscr. in tho following way. The plots 
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are all adjacent. Plot No. 521 belongs to the 
defendants Nos. 1 to 6. Plot No. 522 was ab 
one time in the possession of two razyats of 
the plaintiff, namely, Subhan Khan and 
Rahman Khan, defendants Nos. 7 and 8, 
Plot No. 523 was also ab one time in posses- 
sion of aman called Sati Parshad who was 
also the plaintiffs’ razyat. Now under the 
custom whicn prevails in this village, which 
ig recorded in the ikrar malikan deh and 
about which there can be no dispute, the 
co-sbarers of one patti are not entitled to 
take transfers of house-sites from the tenants 
(ratyats) of paitidars who hold in different 
paitis. The razyaís are in certain ciroumstances 
allowed to sell the materials of their honses, 
bub they have no right whatever to alienate 
the sites or in other words the right of occa- 
pation. What happened in the present case 
was this. In the year 1903, Sati Parshad, 
the man whose name has just been mentioned, 
is said to have mortgaged plot No. 523 to one 
Mohan who is the brother of Shiam Manohar, 
defendant No. 9. The transaction is des- 
eribed by the learned Judge as a transfer 
under a mortgage by way of conditional sale, 
This, however, is not a correct description of 
it. It was really an out-and-ont sale with 
a colourable clause for re-purchase. Sati 
Parshad transferred the land by baz kamil 
(out-and-out sale) and in the deed it was 
stated that by the kindness of the purchaser, 
it had been agreed thatif he (the vendor)- 
paid up the purchase-money with interest at 
the very moment of the expiry of fifty years 
from the date of the purchase, he was to have 
the land back again. There is evidence to 
show that Sati Parshad after disposing of 
the land in this fashion disappeared from the 
village. He is said to be now residing 
in Benares and is no party to the present 
ease. The next thing that happened was 
that in 1908, Shiam Manohar, who, in the 
meantime, had succeeded to the rights of 
Mohan, arranged an exchange with the dé. 
fendants Nos. 7 and 8, Subban and Rahman 
raiyaís, Under this exchange, these ratyats 
handed over ll biswansis out of plot No. 528 
to Shiam Manohar and took in exchange 11 
biswansts of plot No. 023, Having thus got 
hold of these ll &Scswansts of No, 522 and 
the remainder of plot No. 523, Shiam 
Manohar made a present.of this kind to 
the defendants Nos. 1 to 6 who have 
tackad it on to plot No. 521 and enclosed it, 
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The plaintiff has, therefore, sought to 


have these defendants ejected from possession. 
The Court below has decreed the claim in 
each case and the defendants Nos. 1 to 6 
come herein second appeal. According to 
the District Judge, the custom set out in the 
ikrar malikan deh is proved. He held that 
the transfers were invalid, that the ll bris- 
wansis of plot No, 522 had become unoccupied 
(parti) and were, therefore, liable to escheat 
to the zemindars, that the plaintiff had not 
consented by acquiescence to the enclosing 
of the lands in suib and that Sati Prasad, 
who had been the razyat of plot No. 523 was 
an absconder (mafroor). The findings of 
facts cannot admittedly be challenged in this 
Court but Baba Basdeo Lal who has support- 
ed both the appeals contends that in spite of 
the facts found against him the plaintiff was 
not entitled to bring this suitor to have 
decrees for possession. One argument is that 
because even if there had been any transfer 
by razyats in contravention of the custom, the 
landlord had no right to re-enter. He points 
out that the custom as ‘recited the ikrar 
maitkan deh does not provide for any right 


of re-entry on the part of the landlord. - He 
relied on the ease reported as Ram 
Charan v. Babu Sheo Dayal (1). I do 


not-think that case can be applied to the 
fau s which are now before me. It was held 
there by a Bench of this Court ina case to 
which tenants themselves were parties that 
a transfer by mortgage did not work a for- 
feiture in favour of the landlord on the 
ground that it amcunted to a denial of a Jand- 
lord’s title. The Judges were of opinion, 
that section lll, clause (g), of the Transfer 
of Property Act did not apply to the trans- 
action. The facts here are different. What the 
plaintiff is really seeking to do is to enforce 
his right as owner in order to recover pos- 
session of these lands from defendants Nos. 1 
to 6 who are in possession as trespassers. 
That they are trespassers seems to ma to be 
beyond all doubt. They have laid themselves 
out in a cunning way to avoid the Customary 
Law by which they are prohibited from 
acqui Y house-sites in the paitis of any of 
their co- ene The custom is binding and 
the transactions are, therefore, unlawful. 
The result is that so far as the possession of 
the plots in question is concerned these de- 


(1) 10 0. 0, 31. 
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fendants are, undoubtedly, trespassers and 
are liable to ejectment at the suit of 
the plaintiff. Another point which was 
pressed on behalf of the appellants is this. 
Under the terms of the custom, land which 
had been in the occupation of a ratyat and 
which has become unoccupied (parti) is 
liable to revert to the landlord. It is 
pointed out here that in the present case the 
finding is that only ll biswansis of plot 
No. 522 have: bsen found to be unoccupied. 


"The plot comprises a larger area and the 


argument is that unless and until the whole 
plot becomes unoccupied, the landlord has no 
right to get possession. I do nob think this 
contention can ba accepted. It might be some 
argument if the suits were against a tenant 
but as I have already pointed out this suit is 
for the recovery of land held by the defend- 
ants Nos. 1 to 6 as trespassers. I have no 
doubt that the plaintiff is entitled to claim 
any portion of plot No. 522 which is now in 
the occupation of these defendants. The only 
other point which was argued was with re- 
ference to the plea of acquiescence, It can- 
not be said that the plaintiff stood by and 
allowed the defendants to enclose these lands. 
The defendants knew very well what 
they were doing. They must be taken to 
have had full knowledge of the custom as set 
out in the zkrar malikan deh. They went 
deliberately to work in order to steal land 
from two inhabited sites belonging to another 
patti and they took the risk. There can be 


no case of estoppel by acquiescence 
in such cirenmstances. The defendants 
eannob be heard to say that their 


position has been altered in any way to their 
detriment by the inaction of the plaintiff. 
They knew they were in the wrong all the 
time and itis not for them to set up any 
plea of estoppel. These are the only points 
which have been argued on behalf of the 
appellauts and I am of opinion that they 
must be determinsd adversely to them. I 
dismiss both the appeals with costs. 
Appeal dismissed. 
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MADRAS HIGH COURT. 

APPEAL AGAINET ORDER No. 98 or 1912. 
February 13, 1913. 
Present:—Justice Sir Ralph Benson, Kt., and 
Mr. Justice Sundara Áiyar. 
MODUKURI VENKATARAJU— PLAINTIFF 
—ÁPPELLANT 
VETSUS 
MASINA RAMANAMMA —DEFENDANT— 

RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Previous decision based om more than one 
finding—Principle applicable. 

Where in the prior suit the judgment is based on 
the findings on two issues, one of which would be 
sufficient to sustain the judgment, the decisions on 
both the issues would be res judicata. 

The principle that one alone is res judicata 
which would be logically prior is unsound. - It 
would be often impossible to apply the rule of 
logical priority. 

Appeal against the order of the Subordi- 
nate Judge of Cocoanada, in Appeal Suit 
No. 100 of 191], preferred against that of 

the District Muusif of Peddapur, in Original 
Suit No. 411 of 1909. 


JUDGMENT.—The Subordinate Judge's 


view on the question of res judicata cannot . 


be supported. The plaintiff's suit is for the 
recovery of two items of property, and the 
material issues framed are whether the two 
sale-deeds for these lands and for a third item 
in the name of the Ist defendant’s father 
and the lst defendant respectively were taken 
benam: for his benefit. These issues were 
decided in a former suit between the parties 
instituted by the present defendant against 
the plaintiff for the recovery of the 3rd item 
included in the sale-deeds. The decision 
in the previous suit proceeded both on the 
ground that the plaintiff was the real beneficial 
owner of all the three items included in the 
sale-deeds and on the ground that he had 
acquired a title by prescription. The same 
title was asserted by both the parties in the 
previous suit to all the three items and the 
issue was decided in the present plaintiff's 
favour. The Subordinate Judge holds that 
where & judgment is based on the findings of 
& Court on two issues, one of wbich would 
be sufficient to sustain the judgment, the 
finding on one only of the two issues can 
be ve: judicata and that that one is to be 
settled by finding out which of the two is 
logically prior to the other. This ig, in our 
opinion, an entirely unsound view. See 
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Krishna Behari Roy v. Bunwart Lol Roy 
(1), Venkayya v. Narasamma (2); Bommidi 
Bayyan Naidu v. Bommidi Suryanarayana (3), 
per Sundara Iyer, J. We may also observe that 
it would often be impossible to apply the rule 
of logical priority. We do not consider it 
necessary to refer to certain decisions of 
the other High Courts which are contended to 
be in the respondent’s favour. We reverse 
the lower Appellate Court’s order and 
remand the appeal for fresh disposal. The 
Subordinate Judge may, if he thinks fit, 
call for fresh findings on any of the other 
questions in the ease or direct any evidence 
to be admitted which was wrongly rejected by 
the District Munsif, The costs of this appeal 
should be provided for in the revised decree 


Oase remanded, 
(1) 21. A. 288; 25 W, R. 1; 1 C. 144. 
(2) 11 M. 204. 
(3) 17 Ind. Cas. 445; 23 M. L. J. 548 at p. 564; 12 
M. L. T. 500; (1913) M. W. N. 1. 


CALCUTTA HIGH COURT. 
Ruun IN ORIGINAL Civiu Soir No, 115 or 
1913. 
February 17, 1913. 
Present:—Mr. Justice Fletcher. 
ORIENTAL GOVERNMENT SECURITY 
LIFE ASSURANCE Oo. Lp.—PrAINTIFF 
— PETITIONER 
versus 
ORIENTAL ASSURANCE Co. L».— 


Derenpant— Opposite PARTY. 

Trade-name—Injunction— Company-—Joint Stock 
Company— Similarity of names—“Oriental Government 
Security Life Assurance Company!" —"Oriental Assur- 
ance Company"-— Company not entitled to be called 
“Oriental” because doing business in the Orient, with. 
out regard to other's rights— Provident Insurance Socteties 
Act (V of 1912),8s. 5, 6—Life Assurance Companies 


` Act (VI of 1912). 


In November 1912, a Company was incorporated 
in Calcutta under the provisions of the Indian Com- 
panies Act under the name of the “Oriental Assurance 
Company, Limited.” i 

The objects with whioh the Company was establish- 
ed were, amongst other objects, to carry on all forms 
of life, marriage, birth, education, fire, marine, acci- 
dent, transit and other sorts of insurance business. 
and work connected therewith or likely to promote 
the same. It had also power to grant annuities, 
and issue guarantee and indemnity policies. 

The share capital of the Company was Rs. 20,000. 

The “Oriental Government Security Life Assurance 


Vol. XXI] 


INDIAN OASES, 


259 


ORIENTAL GOVT, SECURITY v. ORIENTAL ASSURANGE OO. LD. 


Company, Limited"—an old well-established firm, 
having its Head.Office in Bombay and a branch office 
at Calcutta and for years carrying on all classes of 
insurance business—sned for a perpetual injunction 
to restrain the newly started Calcutta Company from 
carrying on business under the name of “The 
Oriental Assurance Company, Limited,” or any other 
name likely to mislead or deceive the public into the 
belief that the defendant Company was the same as 
the plaintiff Company. A Rule was also obtained 
calling upon the defendant Company to show cause 
why a temporary injunction should not be awarded 
against them. : 

It was found that the word "Oriental", applied 
to the plaintiff Company, had become identified with 
the plaintiff Company which was known as the 
“Oriental Office”: 

Held, (1) that the defendant Company was not 
entitled to call itself “Oriental” without reference to 
the rights of others, simply because it was doing 
business in the “Orient”; 

(2) that the name of the defendant Company was 
go similar to the name of the plaintiff Company as 
would lead the people to think that the defendant 
Company was in fact the plaintiff Company; 

(3) that there was real danger of the plaintiff Com- 
pany suffering irreparable loss by the user of its 
present name by the defendant Company; 

(4) that until the trial of the suit, a temporary 
injunction should issue restraining the defendant Com- 
pany from using the term “Oriental” in its name. 

Hendricks v. Montagu, L. R. 17 Oh. D. 688; 
50 L. J. Oh. 456; 44 L. T. 879; 80 W. R. 160, 
relied upon. 

Rugby Portland Cement Co. Ld. v. Rugby and Mew- 
bold Portland Cement Qo. Ld., BR, P.C. 241; on appeal 
9 R. P. C. 46, distinguished. 


Obiter dictum.—An Insurance Company, which is 
incorporated under the Companies Act and which has 
& share capital divided into shares, is not a Provident 
Insurance Society within the meaning of the Provi- 
dent Insurance Societies Act, 1912, 


Mr. Pugh, instructed by Messrs. Orr, 
Dignam and Oo., for the Plaintiffs-Petitioners. 


Messrs. B. O. Mitter and P. R. Das, for the 
Defendants, Opposite Party. 


JUDGMENT.—This is a Rule obtained 
by the plaintiff company, the Oriental 
Government Security Life Assurance Co., 
Ld., against the defendants, the Oriental 
Assurance Oo., Ld., asking that an injunction 
may be granted against the defendants, 
restraining them, their servants and agents, 
until the final determination of this suit, 
from carrying on business under the name 
of the Oriental Assurance Co., Ld., or any 
other name, likely to mislead or deceive the 
public into the belief that the defendant 
company is the same as the plaintiff com- 
pany, and from using the name “The Orien- 
tal Assurance Co., ld.,” or any such other 
pame as aforesaid and from inviting and 


-* 


receiving applications for the shares, and 
from inviting or issuing policies, and from 
receiving monies under the nameof the 
Oriental Life Assurance Co., Lid., or any such 
other name as aforesaid. 

Now, the plaintiff company is ar old well- 
established firm, whose head office is in 
Bombay, but which hasa branch office in 
Caleutta, and for many years past has 
carried on business both in Bombay and in 
Caleutta. The ‘defendant company was 
incorporated on the 14th November 1912, 
under the provisions of the Indian Com- 
panies Act with a share.capital of Rs. 20,000, 
divided into 2,000 shares of Rs. 10 each, 
and the objects for which this company 
was established are, amongst other objects, 
to carry on all forms of life, marriage, 
birth, education, fire, marine, accident, 
transit and other sorts of insurance business 
and work connected therewith or likely to 
promote the same. Tt has also power to 
grant annuities, and issue guarantee and 
indemnity policies. These are very wide 
powers, as wide as any insurance com- 
pany could possibly want, and the share- 
capital with which this defendant company 
ig going to carry on this large and import» 
aut business is the sum of Rs, 20,000, 
divided into 2,000 shares of Rs. 10 each. 
How many shares have, in fact, been sub- 
scribed for, ont of these 2,000 shares, and 
how much of this Rs. 20,000 has been 
paid up in cash, Ido not know. Now, no 
one has any information as to whether the 
whole of Rs. 20,000 or a small portion of 
the amount has been paid for. In order to 
carry on a life assurance company, that is, a 
life assurance business, or the undertaking 
of liability under policies of insurance in 
respect of human lives, it is provided by 
Act VEL of 1912 (Indian Life Assurance 
Companies Act, 1912), that an amount which 
would be in excess of the whole of the 
capital of this company has to be deposited 
in Government securities with the Governor- 
General in Council, So onthe threshhold 
cf its existence this company would hava to 
make a deposit of Rs. 25,000, that is, in 
excess of the whole of its capital, if sub- 
scribed and paid for, with the Governor- 
General in Council, before it had authority 
to do business in accordance with the terms 
of its memorandum of association. It wag 
noticed by the persons who assisted in 
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giving birth to this company that there 
were cerlain exceptions to the provisions of 
the Indian Life Assurance Companies Act 
of 1912, and one of the exceptions was that 
nothing inthe Act was applicable to any 
societies to which the Provident Assurance 
Societies Act of 1912 applies. That was an 
Act which was passed immediately prior 
to the Indian Life Insurance Companies Act, 
but received the assent of the Governor- 
General on the same day as the Life 
Assurance Companies Act; both received the 
assent of the Governor-General - on the 18th 
March 1912. So having found out apparent- 
ly that provident societies were exempted 
from the provisions of the Indian Life 
Assurance Act, the promoters of this com- 
pany apparently turned back to the Provident 
Assurance Societies Act, and there found 
another exception, that nothing in that Act 
was to apply to societies which undertook 
to payon any life policy an annuity not 
exceeding Hs. 50:or a gross sum not exceed. 
ing Rs. 500. They considered that by 
issuing policies not exceeding Rs. 500 they 
could bring themselves under the heading 
of a Provident Insurance Company and 
were entitled to carry on business untram- 
melled by the provisions of the law. That 
js rob so, because under tbe Provident 
Jnsurance Societies Act the registration is 
to be made subject to ‘certain conditions, 
which are set out in the Act, and which have 
to be approved of by the Registrar, and these 
provisions do not apply toa company which 
has a share-capital divided into shares. This 
is provided by sections 5 and 6 of the Pro- 
vident Insurance Societies Act, 1912, and it 
is quite obvious to anybody looking at the 
form of the policy which this company has 


issued that they have simply been’ trying’ 


to avoid the provisions of the Indian Life 
Assurance Companies Act of 1912, which were 
intended to prevent a company from embark. 
ing in the business of life insurauce, unless and 
until they had the amount of cash that was 
necessary for them to deposit with the 
Governor-General in Council in order to 
meet their obligations. Now, the policies 
of this company are obviously life assurance 
polieies, beeause they undertake the risk on 
human lives, and ib does not matter whether 
they run for a term of 15 years or whether 
they are terminable by death, it is obviously 
a life assurance business. The plaintiff 


*- 


. tablished now or hereafter 


company is a life assurance company doing all 
classes of life business. The plaintiff come 
pany is a company with an old established 
business, and with & reputation which, of 
course, if the defendant company can take 
a name which will lead the public to believe 
that ib is the plaintiff company, it is a not 
unfavourable asset for the defendant company 
to commence their business with. Probably 
the right to- use the words ‘Oriental 
Assurance Company” is worth more than 
the Rs. 20,000 capital which the defendant 
company has. What are the grounds on 
which this company say they are entitled 
to use the words ‘Oriental Assurance 
Company?" First of all they say their 
company is situate in the Orient. I 
dare say that is 8o. Then, if that be 
so, every company in India already ese 
may deseribe 
itself as “Oriental”, because it is doing 
business in the Orient. That seems to be 
absurd. In Hendricks v. Montagu (1), a 
company was held not entitled to use the 
name “Univèrse.” Of course, so far as every 
life insurance company is concerned, ib must 
do business in the Universe; similarly every 
life insurance company in India must do 
business in the Orient. It seems to me that 
any argument that, because you are doing 
business in the Orient, you are entitled to 
call yourself "Oriental" without reference to 
what may be the rights of others, is not well 
founded. There is a class of cases, as the 
Rugby Portland Cement Company, Ltd., v. 
Rugby and Newbold Portland Cement Com- 
pany Ld. (2), where the word "Rugby" was 
held to be a geographical definition of the 
place from where the goods had come. That 
is a totally different case to a case where you 
call yourselves an Oriental Company, which 
includes the whole of Asia. The word 
“Oriental” is a much wider term than tae 
word “Rugby.” That being 80, on what 
grounds does this company say that they 
are entitled to carry on this Oriental 
Assurance Company? They say, first of all, 
at present, that their business is of such a 
small nature that they cannot possibly affect 
the business of the plaintiff company. That 
may be so for the present; until they can 


(1) (1881) 17 Ch. D, 638; 50 L, J. Ch. 456, 44 L, T, 
879; 30 W. R. 160. 
(2) (1891) 8 R. P. C. 241; on appeal 9 R, P. C, 46. 
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obtain their Rs. 25,000 to deposit with the 
Governor-General under the terms of the 
Life Assurance Act, they are not entitled to 
issue any policies exceeding Rs 500, but 
this company, if it exists, must be a source 
of danger to the plaintiff company. . At 
any time, if they can obtain from any 
source the sum of Rs. 25,000 to deposit 
with the Governor-General under the 
Life Assurance Act, the defendant com- 
pany would be able under the terms of its 
memorandum of association to blossom out 
into a fally blown Jife assurance company 
and compete with the plaintiff company, 
and with a name so similar that people would 
be likely to consider that the defendant 
company: was in fact the plaintiff company. 
That is‘a risk which I think the plaintiff 
company ought not to be liable to. The 
defendant company says if has an Oriental 
origin or existence, and for that reason they 
are using the word ‘Oriental.’ There are 
heaps of other words, if they wish to show 
that it is of an Iudian origin, and one cannot 
say why the words ‘Oriental Assurance 
Company” have been hit upon, except that 
there is a well-known and well-established 
business which has gained the confidence of 
the »eople of this country, and the defendant 
company hope that that reputation would 
descend to them under the title of the 
Oriental Assurance Company. ` 

It seems to me in this case, notwith- 
standing the cases that have been cited 
by Mr. Mitter and his learned junior, that 
an injanction ought to be granted. No 
doub\, there are cases where injunctions 
have not been granted, but there are other 
cases where the company being an in- 
surance company, injunctions have been 
granted, as the case of Merchant Banking 
Oompany of London v. Merchants’ Joint 
Stock Bank (8). There is the case of 
Accident Insurance Company, Limited v. The 
Accident, Diszase and General Insurance Cor- 
poration, Ld. (4), There is also the case of 
Guardian Fire and Life Assurance Company, 
Ed., v. Guardian and General Insurance 
Ocmpany, Ld. (5). Both these cases are 
cases where a portion of the title of a 
well-known insurance company was taken 


(8) (1878) 9 Ch. D. 560; 47 L. J. Ch. 828; 26 W. R, 
847 


(4) (1884) 54 L. J. Ch. 104; 51 T, T. 507. 
(5) (1880) CO L. J. Ch. 253; 43 L. T. 791. 
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by a new company, and there can- 
nob be much doubt why those names 
were taken. It seems to ma in this 
present case that this small company, 
brought into existence in this way, and 


starting this business in this manner, to 
avoid ‘responsibility that was east upon 
it by law before ib can commence business 
contemplated in the articles of assosiation, 
is liable to deceive people that it is the 
old and well-established company. It is 
said that people make a very careful 
examination into the affairs of the life 
insurance companies before they insure their 
lives, That may be s» with referenca to 
some cases. In the case of companies like 
the Law Life and the Equity and Law 
Life, which appeal to a certain class of 
persons, wz, the members of the legal 
profession, persons intending to assure pro- 
bably investigate more carefully into the 
affairs of the companies than the class of 
people to whom the Oriental Assurance 
Company would appeal, and who take Re. 1 
per month for a period of fifteen years from 
the persons taking out policies. They must 
obviously be Indians in more or less humble 
positions, at any rate not of a highly educated 
class, probably men in the ordinary walks in 
life, and who probably donot know the 
meaning of the word "Oriental," but who, 
knowing tbat there is a well-established 
office in Calcutta of the plaintiff company, 
might be liable to think that this new form 
of policy was being issued by the plaintiff 
company. It seems to me that, takiag into 
consideration also the risk that there is of 
this company blossoming out as a full grown 
life assurance company, issuing life policies 
to any amount, the plaintiffs are right in 
thinking that there is a real danger of their 
suffering irreparable loss if this company is 
not restrained by an injunction. 

Then the other point made by Mr. Mitter 
is that this small company is carrying on 
business at No. 20, Cornwallis Street, and 
that nobody is likely to think that this small 
company, in No. 20, Cornwallis Street, is like- 
ly to be the old and well-established concern 
in Dalhousie Square. So far as that goes, the 
Oriental Assurance Company, that is, the de- 
fendant company, on its policies very carefully 
conceals its address, and it gives no address at 
all, but dresses up the matter in this way. At 
one corner of the policy, there is a blank for the 
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number, and ab another corner the word 
Agenoy", as if this company of No. 20, 
Cornwall Street has several agencies 
throughout British India, obviously intend- 
ing the public to think that it was a 
big company with several agencies. It is 
quite obvious that the defendant company 
carrying on business in this way is liable 
to cause damage to the plaintiff company. 
It seems to me, so far as I can see, that 
the word “Oriental” has become identified, 
when applied to a life assurance company, 
with the plaintiff company, which has now 
been in existence for many years, aud they 
are now known as the “Oriental Office.” 
In the circumstances, I think the present 
rule ought to be made absolute, and the 
defendant company restrained from using 
the name ' Oriental" until the trial of the 
suit. There is nothing to prevent the 
defendant company from applying to the 
Registrar of Joint Stock Companies to alter 
its name, so that it may show that it 
is a compauy ofan Indian origin carrying 
on & sorb of life assurance business; but, 
as I have already said, the business carried 
on by the defendant company is illegal, 
and not in accordance with Acts V and VI 
of 1912, In my opinion, it ought to make 
a deposit of Rs. 25,000 with the Governor- 
Geueral, under Act VI of 1912, before it 
can issue the policies that ibis now issuing. 
On these grounds, the present rule should 
be made absolute, and the defendant company 
restrained until the trial of the action from 
using the words ' Oriental Assurance Com- 
pany.” Costs of tbe present application 
to be made costs in the suit, and the 
plaintiff company must give an undertaking 
as to damages. 


Rule made absolute. 
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OUDH JUDICIAL COMMISSIONER'S 
. COURT. 
SxcoNp Crvin, APPEAL No. 113 or 1912. 
June 24, 1913. 
Present; —Mr. Lindsay, J. C. 
Babu MAHENDRA NATH DAT SINGH 
AND ANOTHER— ULAINTIEF3—- Å PPELLANTS 


versus 
JADUNATH SINGH—DsFENDANT— 
RESPONDENT. 


Ewecution of joint and several decree—Sale of portion 
of judgment-dedtors’ property——Sale statement, sale pro- 
clamation and sale certificate, not showing proportionate 
shares of judgment-debtors —Auction-purchaser entitled 
to whole portion. 

In execution of their joint and several decree 
against the defendant and his co-sharers, the plain- 
tiffs applied for sale of their joint property, only a 
portion of which was sanctioned for sale. The plain- 
tiffs bought it. Subsequently, all the co-sharers but 
the defendant losing their share in the property, the 
latter contended that so far as he was concerned, the 
plaintiffs had only acquired under the sale his share 
out of that portion. But there was nothing in the 
sale statement or the sale proclamation or the sale 
certificate to show whether the property belonged to 
the defendant alone or to all the co-sharers jointly: 

Held, that the plaintiffs had purchased the whole 
portion of the property and were entitled “to make 
up that portion from the defendant’s share. 

Appeal against an order of the District 
Judge, Fyzabad, dated 4th January 1912. 

Pandit Gokaran Nath Misra and Mr. Was 
Hasun, for the Appellants. 

Mr. Nyamat Ullah and Babu Saltg Ram, 


for the Respondent. 


JUDGMENT.—-The facts of this case are 
somewhat complicated and must be set out in 
detail. The plaintiffs, who are appellants 
here, obtained a decree on the 2nd of 
January 1901 against the defendant- 
respondent, Jadunath Singh, and his co- 
sharers. The decree was a money-decrea 
for profits and as is admitted it was a 
joint and several decree. The decree-holders 
took out execution and applied for a sale 
of the entire 16-annas of Mauza Bharsari 
which was the property of the judgment- 
debtors. The Revenue Authorities, how- 
ever, sanctioned only asale of 3-annas out 
of the 16-annas and this share of 3-annas 
was sold and purchased by tbe plaintiffs 
decree-holders on the 20th of May 1905. 
Previous to the institution of this suit in 
which the plaintiffs obtained the decree just 
mentioned, 8 suit had been brought by one 
Babu Manohar Lal for foreclosure of the 
mortgage which he held on the entire 16- 
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aunas of this village. On the 21st of January 
1899, Babu Manohar Lal gota deoree for fore- 
closure in respect of the entire property and on 
the 20th December 1900, he took possession 
under the deeree. Following on his possession, 
Babu Manohar Lal obtained mutation from 
the Revenue Courts in 1901. After this the 
defendant-respondent here, that is Jaduuath 
Singh, brought a suit against Babu Manohar 
Lal to have the foreclosure decree set aside 
and on the 28th of June 1901 he obtained 
from the Court of the Subordinate Judge of 
Fyzabad a decree the effect of which was to 
exempt his share of the 16-annas, that is to 
say, 3 annas and 6 pies, from the operation 
of Babu Manohar Lal's decree. An appeal 
was taken to this Court and on the 26th of 
June 1903 this Court set aside the decree of 
Babu Manohar Lal in its entirety. A further 
appeal was taken in the same year to the 
Privy Council and on the 3rd of May 1906 
the Privy Council restored the decree of the 
Subordinate Judge, dated the 28th of June 
1901, the result being that Babu Manohar Lal 
got a 123-annas share in the village, while 
the remaining 38%-annas share went to Jadu- 
nath. It may also be mentioned here that a 
-6.pies share iu the village was also purchased 
by the present appellants in execution of 
another decree. Various proceedings took 
place after the delivery of judgment by the 
Privy Council, In March 1908, Babu 
Manohar Lal, in pursuance of the Privy 
Council decree, obtained possession of a 122- 
annas share in the village and thereafter he 
applied to the Revenue Courts for mutation. 
The Assistant Collector before whom the 
application was made directed that a 122- 
annas share should stand recorded in the 
name of Manohar Lal and that the remaining 
9i-annas should stand in the name of the 
plaintiffs in the present case. It was further 
ordered that Jadunath Singh’s name should 
be struck ont of the khewat altogether. 
This order was appealed to the Collector by 
Jadunath Singh. The appeal was dismisged. 
He then appealed to the Commissioner who 
altered the order of the first Court, the result 
being that direotions were given to record 


Manohar Lal as the owner of 12 annas 6 pies, 


Jadunath as the owner of 2 annas 10 pies and 
the plaintiffs in the present case as owners of 
8 pies only. The Commissioner's decision 
apparently was based on the assumption that 
when the plaintiffs purchased the shavas ia 
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this village they acquired only the proportion - 
ate share of Jadunath Singh in the 3-annas 
6-pies share which they bought. The order 
of the Commissioner was upheld on appeal 
to the Board. According to the plaintiffs, 
this order of the Revenue Courts resulted 
in their dispossession from a 2-annas 4-pies 
share out of the 3-annas share which they 
purchased on the 20th of May 1905. Their 
suit was for possession accordingly. The 
defence set up by Jadunath Singh was 
that when the plaintiffs purchased the 3- 
annas share iv 1905, all they acquired was, so 
far as he was concerned, his proportionate 
share of the 3-annas and that the balance of 
the 3-aunas share which the plaintiffs pur- 
chased was lost to them owing to the Privy 
Council: decree which was passed in favour of 
Babu Manohar Lal. In other words, the 
plaintiff bought an empty title to the extent 
of 2 annas 4 pies. The Subordinate Judge 
decreed the plaintiffs’ claim. His decision 
has beea reversed by the District Judge who 
followed the decisions of the Revenue Coart. 
The plaintiffs come hera in appeal and claim 
that they are entitled by virtue of their 
purchase of 1905 to have the entire 3-annas 
which they purchased in execution of their 
decree. In my opinion, the judgment of the 
lower Appallate Court is erroneous and muat 
be discharged. The decres of the Court of 
first instance was correct and must be 
restored. A good deal of argument has bean 
expended in the case but the question seems 
to me to bea fairly simple one and it was 
eventually conoaded by both parties that the 
real .point for decision was what was pura 
chased by tho plaintiffs.appollants in the 
execution proceedings which termiuated 
with the sale on the 2)th of May 1905, 
I have already stated that when the 
plaintiffs applied for execution they asked 
for a sale of the entire 16-annas of 
Bharsari. Under their decree, they had a 
right to execute against all the Judgment. 
debtors jointly or severally and the appli. 
cation for execution was plainly intended 
to bring about the sale of the eatire property 
belonging to the judgment-debtors. In order 
to ascertain what was purchassd, we have to 
consider what was offered for sale and for 
that purpose I refer to the sale statement 
which was prepared ia the case and to 
the sale proclamation which followed. In 
the sale sbatemanb, particalars were given 
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of the entire property of 16 annas. It was 
described by area and the particulars 
relating to the income and profits of the 
property were all spesified. Sanction was 
given by the Commissioner of the division 
for the sale of 3-annas. The sale. pro- 
clamation was then drawn up and published. 
In this proclamation, the property which was 
offered for sale is clearly specified to be 
3-annas out of 16-annas in Mauza Bharsari. 
“The area of the share is given as 139 
bighas odd. The gross income is shown 
as Rs. 221 odd, while the revenue is 
shown Rs. 188 odd. There is nothing in 
the sale proclamation to show in what 
proportions this share which was offered 
: for sale was owned by any particular 
persons in the village. The names .of the 
judgment-debtors are recorded in proclama- 
tion schedule in that portion of if in which 
itis necessary to give particulars of the 
case in which the decree was passed. The 
names of the plaintiffs and of all the defend. 
ants are seh out in this part of the pro- 
clamation; but as already said there is 
nothing in the body of the proclamation 
to show that the property which was being 
offered for sale was either the separate 
. property of Jadunath Singh or joint property 
of all the co-sharers. The sale certificate 
which was subsequently given to the auction- 
purchasers specified the property in the 
following terms:—  Three-annas share out 
of 16-annas share in Mauza SBharaari, 
Pargana Tanda.” It seems to me, therefore, 
that ib must be taken that what the plain- 
tiffs-appellants purchased under their sale 
in May 1905 was a three-annas share in 
Mauza Bharsari consisting of specified area 
and yielding certain profits which were 
specified in the sale proclamation. I do 
not think the defendant ean now be heard 
to say that all the plaintiffs acquired was 
an 8-pies share and that he is entitled in 
spite of the sale to retain possession of 
2.annas and 4-pies. There can be no doubt 
that under the decree which was passed 
in favour of the plaintiffs.appellants the 
entire interest of the defendant-respondent 
was liable to be sold up in execution and 
it seems to me in the circumstances just 
described that the plaintifs are entitled 
to hold on- to any three-annas share in 
the village which is still remaining and 
which is still available after the deeree 
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passed by the Privy Council in favou? 
of Babu Manohar Lal has been satisfied. To 
allow the defence set up by Jadunath Singh 
would be to permit him to escape from 
the liability which was imposed upon him 
under the joint and several decree which 
was passed in favour of the plaintiffs-appel- 
lants in the year 1901. His position, in 
short, now is that the plaintiffs are entitled 
as against him only to part satisfaction 
of his decree and that for the rest of 
the decree they must seek relief against 
his co-sharers who have been deprived of 
all their property in the village under tha 
Privy Council decree. This, in my opinion, 
should not be allowed. The fact is that 
the plaintiffs-appellants purchased a three 
annas share in the village and paid for it 
and, in my opinion, they are entitled to'retain 
that share and Jadunath Singh is not 
entitled to any portion of that property. 
I, therefore, accept the appeal, set aside 
the decree of the lower Appellate Court 
and restore the decree of the Court of 
first instance. The appellants will get their 
costs both here and in the Oourts below 
from the respondent. 
Appeal accepted. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 

Ssconp Crvic APPEAL No. 127 or 1912, 
June 13, 1913. 
Present: —Mr. Sabonadiere, A. J. C. 
LALLU RAM-——-PLAINTIFE— APPBLLANT 
versus 
RAJ BAHADUR AND ANOTHER—DEFENDANTS 
— RESPONDENTS. 

Res judicata—Second appeal only against one of two 
decrees in cross.appeals disposed of by one judgment, 
when maintainable. 

Where a second appeal was preferred only against 
one of the two decrees made in cross-appeals 
disposed of by a single judgment and the matter at 
issuo in the second appeal was not directly and sub- 
stantially at issue in the appeal left intact: 

Held, that there had been no final decision of the 
question raised in the second appeal so as to operate 
as res judicata against the hearing of that appeal. 

Gajadhar Prashad v. Musammat Lachmin, 6 O. C. 
384, Mathura Singh v. Jagdat Singh, 5 O. 0. 146, 
Zaharia v. Debi, 7 Ind. Cas, 156; 38 A. 51; 7 A. L. 
J. 861, Wali-ul-lah v. Hjaz Ali, 13 Ind. Cas, 984; 15 O. 
C. 22 and Anant Das v. Udaibhan Pargas, 19 Ind Cas. 
70; 35 A. 187; 11 A. L, J. 214, distinguished, 
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Appeal against an order of the District 
Judge, Hardoi, dated Llth January 1912. 

Pandit Gotaran Nath Musra, for the 
Appellant, ; 

Mr. Samiullah Beg, for Respondent No. 2. 

ORDER.—This is a second appeal in a 
suit brought on a mortgage. The Court 
of first instance made a decree fora sum consi- 
derably smaller than that sued for by the 
plaintiff, who is now appellant, and farther 
decided that certain interest which that 
deed allowed was nob a charge. upon the 
mortgaged property. From that deeree both 
parties appealed. The appeal of the plaintiff 
was dismissed. The appeal of the defend- 
ants was allowed to the extent that the 
decree for sale was made subject to the 
payment by the plaintiff of a prior charge 
and that the rate of future interest was 
diminished, The plaintiff now appeals against 
the dismissal of his own appeal but does not 
appeal in any way against the order made by 
the lower Appellate Court on the appeal of 
the defendants-respondents., 
District Judge disposed of the two appeals 
before him in a single judgment but quite 
properly separate decrees were made in the 
two appeals. , 

A preliminary objection is taken here that 
the appeal now before this Court will not 
lie because the questions raisedin it have 
been decided by the judgment in the 
appeal of the defendants to the lower Appel- 
late Court, it being argued that no appeal 
having been made against the decree.in that 
latter appeal, the decree made init by the 
learned District Judge has become final and 
covers the whole suit. The following cases 
are relied upon: Gajadhar Prashad v. Musammat 
Lachmin (1), Mathura Singh v. Jagdat Singh 
(2), Zaharia v. Debi (3), Waliullah v. Hjaz 
Ali (4) and Anant Das v. Udatbhan Pargas 
(5). In the case reported as  Gajadhar 
Parshad v. Musammat | Lachmin (1), there 
were two separate suits and the ap- 
pellant who appealed against certain 
provisions of the decree in the  suib 
brought by himself did not appeal against 
the similar provisions of the decree in a suit 
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in which he was defendant. It does not 
seem to me thatthe facts there were at all 
the same as those in the present case. In 
the case reported as Mathura Singh v. 
Jagdat Singh (2), a single. appeal was 
actually presented against two different 
decrees, and was admitted in view of the 
practice up to that time prevailing in this 
Court. It was stated that that practice was 
wrong bat this present case is not a ease of a 
single appeal against two decrees. In the 
case reported as Zahartz v. Debi (3), there 
were two separate suits to both of which the 
appellant was a party and in both of whick 
questions arising in the appeal were decided, 
Here there were not two “suits. The case 
reported as Wald ul-lah v. Ejaz AW (4), 
is somewhat nearer to the present 
case, as in that there were two appeals 
&gainsb the same decree of the Court of 
first instance as there were here. The 
decree which was not brought on second 
appeal ordered thatthe parties should bear 
their own costs in the lower Coart. One 
of the parties instituted a second appeal 
against the other decree of the lower Appel- 
late Court, claiming in that appeal a portion 
of his costs in the lower Court. As the 
decree against which he did not appeal 
was afinal settlement of the whole question 
of costs, it was held tbat his appeal was 
barred by the rule of res judicata. In 
Anant Das v. Udaibhan Pargas (5), 
there were two suits in which the same 
questions were tried out and the decree in 
one of them became final before the hearing 
of an appeal was preferred in the other suit 
by a person who wasa party to this suit. 
The question in the present case is whether 
the matter ab issue in the present second 
appeal was directly and substantially at 
issue in the appeal preferred by the present 
respondents to the Court of the District 
Jndge. Itdoes not seem to me that it was. 
The question for decision here is whether 
certain interest should bə allowed and 
whether itisa charge upon the morigaged 
property. The questions at issue in that 
appeal as set out in the decree were whether 
the mortgage-deed was proved, whether 
the then appellant had had adverse posses- 
sion of the mortgaged property, whether it 
was necessary for the plaintiff in the suit 
(the present appellant) to pay off certain 
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mortgage money and -whether interest 
pendente lite and future interest should have 
been included in the decree for sale. It 
seems to me that none of those points are 
now at issue, and that the mere fact that 
they are dealt with in the judgment which 
eventually resulted in the decres made on 
the defendants’ appeal does not affect the 
question. That decree modified the decree 
of the Court of first instance by making 
that decree for sale subject to the payment 
by the plaintiff of a certain sum of money 
and itreduged the rate of future interest, 
but otherwise if upheld the decree of the 
Court of first instance. It has been argued 
that this decreas ig appeal is now incorporate 
ed with the decree for sale made by the 
Court of first instance, and that it, therefore, 
must be appealed against or the decree for 
sale, as it stands, becomes final. It seems to 
me that the answer to this is that the pre- 
sent appeal is not against anything contained 
in the decree for sale as modified by the 
decree of the lower Court, but against 
omissions from the decree itself, so that 
there is nothing in the decrees of the lower 
Courts so far as they have not been appealed 
against which bars the present appeal. If 
the appeal of the defendants had been dis- 
missed ¿n toto, it still would have been dis- 
posed of by the same judgment which 
disposed of the appeal of the present appel- 
lant, and that judgment would have con- 
tained a decision adverse to the appellant 
on the question now at issue insecond appeal, 
and it seems to me a reductio-ad absurdum to 
say that in such case the present appel- 
lant would have been bound, inorder to 
enable his present appeal to go on, to appeal, 
also against the decree of the lower 
Appellate Qourt dismissing the defendant's 
appeal which in the case supposed would 
have been entirely in his favour. In my 
opinion, there has been no final decision of the 
question raised in the present appeal which 
operates as res judicata against the hearing 
of this appeal. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seconp Orvis Arrean No. 97B or 1912. 
April 19, 1913. 
Present; —Mr, Stanyon, A. J. C.- 
PRALHAD —PzratsTIFF—ÁPPELLANT 
versus — 

MAHADEO —DerskNDANT—HESPONDENT. 

Hindu Law—Adoption of wife's brother—Brahmins 
-~Bombay School—Rule that no one can be adopted 
whose mother the adopter could not have married, inter- 
preted,—Dattaka-mimansa, authority of. : 

The adoption of a wife's brother by a Brahmin 
governed by the Bombay School of Law is valid 
in the absence of any established custom to the con- 
trary. 

The rule that no one can be adopted whose 
nother the adopter could not have married is gon- 
fined to the three cases of a daughter’s sor, a sister’s 
son and a mother’s sister's son mentioned in paras 
graph 17 of the Dattaka mimansa, and does nob ex. 
tend to the Viraddha Sambandha mentioned in para- 
graphs 18 and 19 thereof; 

The Datiaka-mimunsa of Nanda Pandita has now 
been judicially adopted as a part of the general 
Hindu Law of adoption applicable to all Schools of 
that law, and must be accepted as au authority by 
the Courts, except where itcan be shown that the 
author deviates from, or adds to, the Smritis or 
where his version of the law is opposed to such es- 
tablished custom as the Courts recognise. 


Appeal against the decree of the District 
Judge, East Berar, dated the 313+ October 
1911, confirming that of the Second Maunsif 
Morsi, dated the 24th March 1911. 

Mossrs. J. Meira and Atmaram Bhagwant, 
for the Appellant. 

Mr. D. P. Tiwari, for the Respondent. 


JUDGMENT.—The suit out of which this 
appeal arises was instifuted on the 5th 
May 1909, for a declaration that an adoption, 
allegedly made on the 5th May 1903, by the 
plaintiff's brother, Laxman, since deceased, 
is ineffectual against the reversionary interest 
of the plaintiff in the estate of his said 


; brother, because 


(1) the alleged adoption never took place; 
or . 
(2) if made, it is void in law, being the 
adoption of a wife's brother. 

Laxman died on the 5th June 1908, and 
the defendants impleaded are Mahadeo, the 
adopted son, and Musammat Janki and Musam- 
mat Satyabhama, the two widows of Laxman. 
It is an admitted fact that Mahadeo is 
the uterine brother of Satyabhama, but the 
date given to the adoption by the plaintiff, 
which is six years to a day before the 
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institution of the su, is disputed, the 
~- defendants claiming an earlier date. The 
defendants pleaded 

(¢) that the adoption was duly made; 

(i$) that it is valid in law; and 

(iit) that the suit is time-barred. 
The first Court found all these three points 
in favour of the defendants and dismissed 
the suit. The plaintiff appealed to tha 
District Court, but the appeal failed, the 
learned District Judge holding, 

(2?) that the factum of the adoption was 
no longer disputed, and was well 
proved; 

(ZG) that the adoption is valid in law; 
and : 

(ji) that no necessity remained to decide 

the question of limitation. 

The plaintiff has now made this second 
appeal, and the only question I am called 
upon to decide is, whether a Hindu of a 
regenerate class can adopt his wife's brother. 

The Courts below have decided this ques- 
tion with reference to a vule, formulated 
by the British Indian Courts, and claimed 
to be founded on the Hindu Law. This 
rule is that noone ean be adopted whose 
mother in maldenhood the adopter could 
not b ve lawfully married. The argument 
for the appel” `t is that this rule is based 
on & misconception of the Hindu Law: 
that the eligibility of a body for adoption 
does “~t turn on the possibility of legal 
marriage between his adoptive father and 
the damsel who has become his natural 
mother, but upon the permissibility of nzyoga, 
that is, an appointment to raise up issue 
to a deceased person. It was said that a 
person can be appointed to raise up issue 
to his brother, but not to his father-in-law. 
A passage at page 1033 of West and:Buhler's 
Hindu Law was referred to, but a perusal 
of the next page will show that there is 
no real authority for the contention on 
which the appellant’s case rests, it having 
been expressly held in two old cases there 
cited that a wife’s brother can be adopted. 
On behalf of the respondents, reliance was 
placed on the marriage rule as expounded 
in Mayne’s Hindu Law. 

lt seems expedient to make a brief exami- 
nation of the law and authorities bearing 
on the question who may beadopted. Before 
doing 80, L may mention that the parties 
to this suit are Brahmins domiciled in Berar, 
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and itis admitted that they are governed 
by the Bombay School of Hindu Law, that 
being the lez loci in Berar. 

This fact does not, however, carry us 
very far. Both the Mitakshara and the 
Mayukha are silent on the question under 
consideration: and the only authorities avail- 
able are the Daifaka-chandrika and the Dat- 
i4ka-mimansa, The origin of these treatises, 
43 well as their potentiality, has been very 
seriously questioned by such commentators 
as Rao Sahib Mandlik and Mr. Golap 
Chandra Sarkar Shastri, The latter dəs- 
cribes the Dattaka-chandrika as a “literary 
forgery’, by one Raghumani Vidyabhushana 
under the false name of Kuvera, concocted 
to assist a claim on behalf of an adopted 
son against a subsequently born natural 
son to the estate of a Raja. Similarly 
Mr. Shastri suspects the Dattaka-mimansa, 
alleged to be the work of Nanda Pandita 
of Benares—an allegation which . Mr. Shastri 
argues to be doubtful—to have been written 
‘on purpose to invalidate the affiliation of 
a daughter's son. (See G. O. Shastri’s 
Hindu Law, pages 31—34 and 125—128.) 
At page 32, the learned author writes: 
“There is no cogent reason for regarding 
these treatises as authority. But the adven- 
tifious circumstance of being translated into 
English at a comparatively early period, 
and the ignorance of their age, led the 
Judges to treat them as authority." At 
page 31, the following passage occurs with 
reference to the same treatises:—' The in- 
novations introduced by them were nowhere 
followed by the people in practice, nor is 
there any cogent reason why they should 
be." The spurious character of the Dattaka- 
chandrika ig stated by the same writer to 
be a well-grounded and generally accepted 
tradition in Bengal. 

On the other hand, Mr. Rajkumar 
Sarvadhikari, the Tagore Law Lecturer 
in 1880, refers to Nanda Pandita as a 
sage much esteemed in Benares, and the 
author of an excellent treatise on adop- 
tion, the Dattaka-mimansa, "which is au 
infallible guide in matters of adoption in 
the Mithila and Benares Schools.” 

Turning fora moment to the case-law, 
I find that in Bhagwan Singh v. Bhagwan 
Singh (1), a majority of four out of six 


Judges constituting the Full Bench, held 
(1) 17 A. 294; A. W. N. (1895) 167, 
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that the Dattaka-chandrzka and tho Dattaia- 
mimansa were nob. recognised as any 
authority in the Benares School of Law, 
and decided that the adoption of a 
mother’s sister’s son, even among the re- 
generate classes, was not invalid under that 
School. The treatises were, however, re- 
habilitated by the Privy Counsil on appeal 
from the High Court in that case. Theie 
Lordships— whose judgment is reported as 
Bhaywan Singh v. Bhagwan Singh (2)— 
remark-ab page 419 that the authority 
of the above mentioned treatises on adop- 
tion “has been affirmed as part of the 
general Hindu Law, founded on the Smritis 
as the source from which all Schools of 
Hindu Law derive their precepts.” And 
again, “Both works have been received in 
Courts of Law including this Board as 
high authority.” Their Lordships admitted 
the force of the argument that the texts 
are not infallible ; that they may in parts 
be open to the objection that the sources 
of their propositions are not disclosed ; 
that the greatest of the sages, Manu, 
Vashishta, and Yajnavalkya do not men- 
tion some of the prohibitions advanced 
by the Daita-a-mimansa, while one ancient 
sage, the holy Yama, expressly asserts the 
right to adopt a sister's son. Nevertheless 
the supreme tribunal found that both 
treatises must be accepted as bearing 
authority for so longa time that they have 
become imbedded inthe General Law. At 
page 420 of the said ruling, their Lordships’ 
remarks are thus published :— 

"It may bo true, though i5 is impossible 
now to say, that the Dattaka-chandrika is 
the sole authority for the texts there 
quoted and afterwards copied by Nanda 
Pandita ; but it still remains the fact that 
the texts have been so quoted for several 
centuries, and have so been received into the 
body of Hindu Law.” 

Again at page 424 of the same report, 
we read:— 

“Their Lordships do not inquire whether 
the views so earnestly maintained by the 
learned Chief Justice upon the construc- 
tion of the disputed texts might have been 
suecessfully maintained at the beginning 
of this century. For 80 or 90 years there 


has been a steady current of authority one 
(2) 21 A. 412; 20 I. A, 153; 3 O. W. N. 464; 1 Bom. 
p. B. Bil. 
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way, in all parts of India. I6 has been 
decided that the precepts condemning 
adoptions such as the one made in this case 
are not monitory only, but are positive 
prohibitions, and that their effect is to 
make such adoptions wholly void. That 
has been settled in such a way and for 
such a length of time as to make it 
Incompetent to. a Court of Justice to 
treat the question now as an open one." 

In view of this ruling of the supreme 
tribunal, it seems to me that it is not 
open to this Court to do otherwise than 
accept the  Dattaka-chandrika and the 
Datiaka-mimansa as an embodiment of the 
General Hindu Law of adoption, equally 
applicable to all schools. The present 
position seems to be this, that the authority 
of Nanda Pandita must be accepted excapt 
where it can be shown that he deviates 
from, or adds to, the Smriztis, or where his 
version of the law is opposed to such 
established custom as the Courts recognise. 
This is made clear on reading the decision 
in Bhagwan Singh’s case (2) with the 
decisions in Sri Balusu Gurulingaswam? v, 
Sri Balusu Ramalakshmamma(3), and Collector 
of Madura v. Moottoo Ramalinga Sathupathy (4) 

That being so, we have now to see 
how the text of Nanda Pandita bears on 
the present case. First, as to the marriage 
rule which has been already mentioned as 
founded on it. There is good authority 
for the proposition that there has been 
some  misinterpretation of the treatise, 
which willhave to be considered hereafter. 
But so far as the rule goes, it affords no 
assistance to the appellant. If the deceased 
Laxman'’s marriage to Satyabhama was 
a lawful union—and it has not been 
suggested that there was any prohibition 
against it—-then it is clear, bearing in mind 
the rules of excgamy and consanguinity 
governing the Hindu Law of marriage, 
that the mother of Satyabhama, during her 
maidenhood, must have been as eligible, so 
far as those rules are concerned, for wedlock 
with Laxman as her daughter afterwards 
became. That at any rate is the presump- 
tion and the onus lay on the plaintiff to 


prove, and he has not proved, that Satya- 
(3) 22 M. 398; 26 I. A. 118; 8 C. W. N. 427; 9 M, L 
7. 67; 21 A. 460 (P. C.). 
(4) 12 M. I. A. 397 at p. 435; 1 B. L. R. (P.C.) 1; 10 
W. R. (P. 0.) 17; 20 Eng. Rep. 380. 
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bhama's mother, if she had been a con- 
temporary of Laxman during her maiden- 
hood, could not have been legally married 
to Laxman so as to bathe mother of his 
legitimate sou. For the fiction underlying 
this marriage rule in adoption is this, that 
the adupted son was lawfully begotten by 
his adoptive father on his natural mother. 

The appellant, however, disputes the 
soundness of this rule, but 16 seems to me 
that in so doing he only completes the 
demolition of his own case. The matter has 
been discussed by the Bombay High Court 
in two recent cases, namely, Ramchandra 
Krishna Joshi v. Gopal Dhondo Joshi (5) and 
Yamnava Govind v. Lawman Bhimrao (6), in 
both of which cases it was held that the rule 
that “mo one can be adopted whose mother 
the adopter could not have married” is 
confined to the specific instances of a 
daughter's son, a sister's son, and a mother’s 
sister's son, expressly mentioned by Nanda 
Pandita, Mr. G. C. Shastri at page 149 of 
his ‘said work, ingeniously argues that a logical 
construction of the text leads to the 
opposite conclusion, namely, not a prohibition 
against, but a special exception in favour of, 
the adoption of the daughter’s son, the 
sister’s son, and the mother’s sister’s son. 
But he admits that a grammatical construc- 
tion sustains the generally adopted view of a 
prohibition. The Bombay Courts, however, 
have advanced convincing reasons in support 
of the view that the prohibition is not of the 
general kind laid down by the marriage 
rule. . In the firatof the cases reported, the 
learned Judges upheld an adoption which, 
under the supposed rule, would have bon 
void owing to a want of complete exogamy 
between the adopter and the natural mother 
of the adoptee. An explanation of this view 
will be found in the judgment of Chaubal, J., 
in the earlier case at page 680. He pointed 
out that there are three prohibitions con~ 
trolling marriage among regenerate Hindus, 
namely, 

(z). the rule of exogamy—that a man 
cannot marry a girl of his own 
gotra or prawara; 

(ii) the rule of consanguinity forbidding 
marriage between sapindas; 

(iii) the viruddha sambandha, & precept 


(5) 32 B. 619; 10 Bom. L, R. 948; 
(6) 16 Ind, Cas, 180; 20 B. 533; 14 Bom. L. R. 543. 
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of morality which deprecates a 
union between persons who though 
without the prohibited degrees of 
consanguinity occupy a certain 
status towards one another. 

The first two of these rules are absolute, 
but Mr. Justice Chaubal demonstrates that 
the third is hortatory and not mandatory, 
and that the error that an adoption cannot 
be validly made where there is véruddkha 
sambandha between the adopter and tke 
natural mother of the adoptee has arisen 
from a mistranslation of viruddha sambandha 
into the words "prohibited connection" 
which has led to the - precept being regarded 
as absolute, Jn point of fact and of law, it 
is only an exhortation based on a sense 
of propriety, according to whieh the Hindu 
community regards with  disfavour the 
marriage of persons who occupy, towards one 
another, positions regarded as analogous to 
father and daughter, or mother and son. 
Thus marriages with & step-mother's sister, 
a paternal unocle's wife's sister, tho wife's 
sister's daughter, and the like are disapprov- 
ed and come under viruddha sambandha, but 
the existence of that condition would have no 
effect on the validity of an adoption, because 
it would not have any effect upon the legiti- 
macy ofa son born ofa marriage between 
such persons, which though disapproved of 
would be perfectly legal. 

Having carefully considered the matter and 
read the available authorities, I concur with 
the above rulings of the Bombay High Court 
as à correct exposition of the prohibitions 
regarding adoption deduced or propounded 
by Nandu Pandita inthe Dattaka-mimansa, 
For the reasons given, I hold 

(1) that the Dattaka.mimansa of Nanda 
Pandita has now been judicially adopted as a 
part of the General Hindu Law of adoption 
applicable to all schools of that law, and 
must be accepted as an authority by the 
Oom ts, except where it can be shown that 


‘the authcr deviates from, or adds to, the 


Smits, or where his version of the law is 
opposed to such established custom as the 
Courts recognise: 

(2) that the adoption of a wife’s brother 
by a Brahmin governed by the Bombay School 
of Law is valid ‘in the absence of any 
established custom to the contrary, because 


(a) a wife's mother, prima facie at least, 
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is a person with whem, as a maiden, 
the marriage of the adopter is not 
forbidden by any rule of exogamy 
or consanguinity; and 

(b) the rule that no one can be adopted 

whose mother the adopter could not 
have married is confined to the 
three cases‘of a daughter's son, à 
sister's son, and a mother’s sister’s 
son mentioned in paragraph 17 of 
the Datiaka-mimansa, and does not 
extend to the viruddha sambandha 
mentioned in paragraphs 18 and 
19 thereof: 

(3) that the prohibition styled wiruddha 
sambandha is merely hortatory and not 
mandatory being directed against unions 
which though quite legal are regarded as 
undesirable. 

The appeal, therefore, fails and is 


missed with costs. 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
First Civic APPEAL No. 161 or 1910. 
June 20, 1913. 
Present;—Mr. Justice Scott-Smith and 
Mr. Justice Agnew. 
Kanwar RAMZUR SINGH—PLAINTIFF 
— APPELLANT 
versus 
Tap SECRETARY or STATE ror INDIA 
iw COUNCIL —DEFRNDANT— RESPONDENT. 

Land Acquisition Act (I of 1894), s. 28— Market- 
value-—Instances as to rate of lands sold in vicinity of 
land acquired— Pleader's costs. - 

In the cases of acquisitions under the Land 
Acquisition Act Iof 1894, the instances as to the 
rate of the sale price of the lands sold in the vicinity 
of the land acquired are not relevant unless these are 
similarly circumstanced and situated. ; 

Plender'g costs can be allowed to each side on 


the difference between the amount claimed and the. 


ount awarded. E 
on irst appeal from the award of the Divi- 


‘mal Judge, Umbala, dated 4th October 

1909, awarding Rs. 2,045-11-3 for the land 
ired by Government. 

Mr. Nand Lal and Lala Bhagwan Das, for 


he Appellant. l 
' Me Berañ Petman, Government Advocate, 


for the Respondent, 
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JUDGMENT. —This is an appval from the 
award of the Divisional Jadge of Ambala in 
a land acquisition case relating to land ac- 
quired at Simla for building quarters for post 
office peons. 

. The Divisional Judge upheld the award of 
the Collector who allowed. : 


Rs. A. P. 
For land at Rs. 1-2-0 per 
square yard 1,198 0 0 
Plus Rs. 15 per cent 179 11 8 
For trees " 668 2 0 
TOTAL 2,045 I8 3 


In appeal, an additional sum of Rs. 6,370 is 
claimed, and Mr. Nand Lal in answer to our 
inquiry said the objector claimed Rs. 1,155-13 
for the trees and Rs. 7,260 for the land at the 
rate of Rs. 5 per square yard. Again he said 
he claimed Ks. 5,320 as value of the land and 
Rs. 1,940 on account of depreciation of ad-. 
jacent property. 

Both the members of this Bench know the 
situation of the site in dispute and agree with 
the Divisional Judge’s description of it. He 
says it is a potential building site but unsuit- 
able for a residence of good class owing to its 
locality. To this may be added the fact that 
the site is really not large enough for a resi- 
dence of good quality as is clear from the 
plan put in by Mr. Goldstein and marked 
Exhibit A-4. There has been, as pointed out - 
by the Land Acquisition Officer, no sale of 
land in the vicinity in recent years. The 
only instance in point is an acquisition in 
1905 of similar land about 100 paces from 
the land in suit at the rate of Re..1-1-3 per 
square yard, and the Land Acquisition Officer 


‘relying upon this fixed the rate at Re, 1-2 


per square yard. 

The instances cited by the objector are 
none of them in point. They are of sales of 
land (1) in the lower bazar, (2) on the ridge 
in the best position possible in Simla for shops 
or business premises, (3) on the cart road. 
These are obviously of no use as evidence of 
the value of the site in dispute. 

The case of "Pilsgate" is also not in point, 
as wLat was sold there was a house inclading 
furniture and all other appurtenances. 

Mr. Goldstein has stated that a house and 
out: houses might be built on the site at a cost 
of Rs. 31,500 plus Rs. 5,000 for preparing 
the site, and that the rent would be Rs. 2,200 
per annum. Capitalizing this at 20 years’ 
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purchase, he arrived at Rs. 8,000 as the value 
of the site, see his caleulation—Exhibit A-5 
on the paper-book. 

“Now, we think it very doubtful that a house 
in this locality and in such a cramped posi- 
tion would rent for Rs. 2,200 but even if it 
would, we should value it as 14 years’ pur- 
chase as was done in Civil Appeal No. 1805 
of 1907. This would come to Rs. 30,800 and 
as the cost of building, etc., would be 
Rs. 36,000 odd, it is clear that such a house 
could not be built except at a loss. 

Mr. Orr's evidence (pages’2 and 3 of the 
paper book) shows that even a cottage could 
not be built so as to yield any profit. We 
have, therefore, no hesitation in holding that 
the land is not suitable as a building site, 
for a house or cottage and see no reason to 
hold that it is worth more than the sum 
awarded. The trees were valued by Chajju 
Ram, Forest Ranger, see pages 3 to 5 
of the paper-book and his evidence at page 
39. Mr. Nand Lal says there is no ex- 
planation as to why in the case of deodar 
trees 3feet is deducted from the girth of 
each tree, and the balance only is valued at 
Re. 24 per foot. There is nothing on the 
record to explain this, but this method of 
valuation was not challenged. 

We think the explanation probably is that 
trees of only 3 feet in girth are valueless as 
timber, aud can only be valued ag firewood, 
and that those of just above 3 feet in girth 
are worth very little. 

It is pointed ont that Chajju Ram in his 
deposition said: “The rule is 24 per foot of 
girth for trees over 3 feet in girth” and it is 
urged that this means that a tree of say 
3 feet 6 inches in girth would be worth 
Rs. 84. We do not think the witness meant 
this which would be quite inconsistent with 
the valuation statement prepared by him ut 
pages 3 to 5 of the paper-book. What 
he probably meant was that the rate is 
Rs. 24 per foot for any thing in excess of 3 
feet in girth, 

We notice in the statement that a tree of 
2 feet lO inches was valued at Hs, 8 where- 
as according to rate above stated a tree of 
8 feet 1 inch in girth would be valued at 
Rs. 2 only. 

This does not appear to be fair and we 
think that objestor - should be allowed more 
for the 4 trees less than 8i feet in girth 


which are in the list at page 3. The Govern- 
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ment Advocate agrees to this, and suggests 
Rs, 10 to Rs. 12 each for these trees; Rs. 28 
has been allowed for them and we think that 
Rs, 48 should be allowed. 

We see no reason for holding that there 
has ‘been any depreciation of the value of the 
adjacent sites by reason of the acquisition of 
this site for peons’ quarters. 

We, therefore, uccept the appeal only so 
far as to allow an additional Rs. 20. Appel. 
lant will pay respondent’s costs which will 
be calculated on Rs, 6,350 claimed in excesg 
in this appeal. 

Appeal accepted. 





ALLAHABAD HIGH COURT. 
SEGOND Crvir, APPEAL No. 1388 or 1912. 
June 17, 1913. 

Preseut:— Justice Sir P. C. Banerjee, Krt., and 

. Mr. Justice Tudball. 
ALAM SINGH-——PLAINTIFF— APPELLANT 
Versus 
GOKAL SINGH AND orggRS—DEFENDANTS — 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XXXIV, 
r, 1—Mortgage suit—Parüies to suit—Effect of non. 
joinder. ; 

A mortgage was executed in favour of A., in 1892. 
A. second mortgage of a portion of the same property 
was executed in 1895 in favour of A. and his brother 
B. A. brought a suit on the basis of his mortgage of 
1892 and did not implead B. as a party to the suit: 

Held, that the effect of the omission of B. from 
the suit was not the total dismissal of the suit but 
only of so much of ibas related to that portion of 
which B. was the subsequent mortgagee. 

Second appeal from the decision of the 
District Judge of Aligarh, dated 7th June 
1912. 

Mr. Howard, for the Appellant. 

Mr. B. K. Mukerji, for the Respondents. 

JUDGMENT.— This was a suit for gale 
under a mortgage, dated the 21st of April 
1692, executed in favour of the plaintiff, Alam 
Singh, byone Chatar Singh. The first set of 
defendants are the legal representatives of 
mortgagor, who is now dead. The other 
defendants are subsequent transferees of the 
mortgaged property. It appears that on the 
28th of June 1895, a usufructuary mortgage 
of 1 biswa 10 biswansis out of the mortgaged 
property, the extent of which is 4 biswas, 
was made in favour of the plaintiffs, Alam 
Singh and Narain Singh, his brother, 
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Narain Singh was not made a party to the 
suit. On the ground that Narain Singh was 
a necessary party to the suit under Order 
XXXIV, rulel, ofthe Code of Civil Procedure, 
and had not been made a party, the Court of 
first instance dismissed the suit. The decree 
of that Court has been affirmed by tho 
lower Appellate Court. The plaintiff has 
preferred this appeal, and it is contended on 
his behalf that the claim ought uot to have 
been totally dismissed. : 

There ean be no doubt that Narain Singh 
as subsequent mortgagee of a portion of the 
mortgaged property :had an interest in the 
equity of redemption and was, therefore, a 
necessary party within the meaning of Order 
XXXIV, rulel, of the Code of Civil Procedure. 
Theeffects, however, of the omission of Narain 
Singh from the suit was,in our opinion, 
not the total dismissal of the suit, bat only 
of so much of it as related to 1  biswa 
10 biswans:s of which Narain Singh is a sub 
sequent mortgagee. There still remains the 
remaining 2 biswas lO biswansis and as to 
this, the omission of Narain Singh did not 
affect the claim. The plaintiff, if he is 
entitled to & decree, 18 entitled to realise the 
amount of his mortgage from the remainder 
of the mortgaged property. The Courts 
below ought, therefore, to have tried the case 
as between the persons who were parties to 
the suit in respect of the portion of the mort- 
gaged property which was unaffected by the 
subsequent mortgage in favour of Narain 
Singh and the plaintiff, 

We accordingly allow the appeal, set aside 
the decrees of the Courts below and remand 
the case to the Court of first instance with 
directions to re-admit it under its original 
number in the register and to try it on the 
merits. Jf the Court finds that the plaintiff 
is entitled to a decree, the decree should be 
confined to the 22 biswas which are not 
comprised in the mortgage of the 28th of 
June 1895. Costs here and hitherto will 
abide the events and the costs in this Court 
will include fees on the higher scale, 

Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Second OiviL Arrear No, 188 or 1912. 
July 31, 1913. 
Present: —Mr. Mittra, Offg. A. J. C. 
NATHMAL-—APPEULANT 
versus 


Musammat M ATTOO —RzsPONDENT. 

Civil Procedure Code (Act V of 1908), s. 50 (2)— 
Central Provinces Land Revenue Act (XVIII of 1881), 
8. 67. E —Government ryot—Judgment-debtor deceased — 
Crops grown by heir not liable to atiachment in 
execution of decree-—Liability of legal representative— 
Extent of liability and nature of property liable. 

Crops grown by the widow ofa deceased Govern- 
ment ryot governed by section 67-E of the Central 
Provinces Land Revenue Act, 1881, cannot be regarded 
as the property of the deceased and are not liable to 
attachment in execution of a decree against the 
latter. 4 

Section 50 (2) of the Civil Procedure Code lays 
down the extent of the liability, but the liability is 
not necessarily confined to the propersy which has 
come to the hands of a legal representative. 

To fasten liability on the heir-at-law or the legal 
representative, the right which has devolyed must bo 
property which can be disposed of for the purpose of 
satisfying the debt. 

District 


Appeal against the order of the 
Judge, Nimar, dated the 29th March 1912, 
reversing that of the Subordinate Judge, 
Nimar, dated the 18th January 1912. 

Mr. P. S. Kotwal, for the Appellant. 

Rao Bahadur Mr. V. R. Pandit, for the 
Respondent, 

JUDGMENT .—The appellant obtained a 
simple money decree against one Pannalal, 
the deceased husband of the respondent. 
Pannalal was a Government ryoé of a survey- 
number in a regularly settled ryotwar? village 
in the Nimar District. Proprietary rights in 
ib were never conferred on him by special 
orders. After his death, his widow cultivated 
the field and the decree-holder has applied 
for attachment of the crops. The Court of 
first instance ordered the attachment. The 
reason given for tbis order is as follows: 

The land being the estate of the deceased, 
the crops also form a part of the same 
estate, The deceased had a disposing power 
over the holding apart from the tenancy law. 
Again the Tenancy Act does not touch the 
crops which are transferable.’ The lower 
Appellate Court has reversed this order, 
following Hani Kanno Dai v. B. J. Lacy (1), 
where it was held that rents accruing due 
after the death of the judgment-debtor 
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cannot be treated as the assets in tha hands 
- of his heir. 

The decree-holder has preferred this sacond 
appeal. 


Before proceeding to discuss the ques- 
tion before me, it will be necessary to 
examine the incidents of the tenure under 
which the deceased judgment-debtor held 
the field, the crops of which are sought 
to be attached. Section 67-H of the 
Central Provinces Land Revenue Act, 
1881, says that the right of a ryot in 
& survey number shall not be sold in 
execution of a decree nor is it transfer- 
able except toa person who, if he survived 
the yof, would inherit his right. The 
right is declared to be heritable and 
devolves asif it were land. A ryot may 
surrender his holding by giving timely 
notice [67 D  (1)]. The contract of 
tenancy holds good for the term of the 
settlement and the *ryot has the option 
of accepting a renewal of the lease on 
the assessment to be fixed by the Settle- 
ment Officer at the next Settlement. 


Now under seoxon 50 (2) of the Civil 
Proeadure Code, when a decree is executed 
against the legal representative of a 
deceased jadgment-debtor, he shall be 
liable to the extent of the property of 
the deceased which has come to his hands 
and has not been duly disposed of. This 
section lays down the extent of the liability 
but the liability is not necessarily confined to 
the property which has come to the hand of a 
legal representative. Other property belong- 
ing to the latter of equal value may be 
attached and sold. Did the respondent then 
become liable by reason of the statutory 
devolution of an untransferable right to 
satisfy the debt? I think not. To fasten 
liability on the heir-at-law or the legal re- 
presentative, the right which has devolved 
must be property which can be disposed of 
. for the purpose of satisfying the debt. The 
respondent was not bound to cultivate the 
field. She could surrender her rights. 
Under the law, she could make no arrange- 
ment by way of temporary or perma- 
nent transfer for paying up the debt. 
To hold that succession to untransferable 
right creates a personal liability to pay the 
debts of a deceased judgment-debtor when 
the property itself is not liable would be 
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opposed to principle and could scarcely have 
been the intention of the Legislature. 

It is next argued for the appellant that 
the crops, though admittedly grown by the 
respondent, became an accession to the land 
and should be regarded as the property of 
the deceased. If the land itself could ba 
attached and sold, possibly the crops would 
have passed on its sale. But the land never 
belonged to the judgment-debtor and this is 
the fallacy underlying the judgment of the 
first Court. The debtor had a statutory 
right of a spesial kind in the land—~a right 
to occupy and cultivate it so long as he paid 
the revenue. To use the words of section 60 
of the Civil Procedure Code, he had no dis- 
posing power over the land or the future 
profits of the land. By no arrangement 
could he make the profits of the land after 
his death available for his creditors—every 
such arrangement involving a transfer beyond 
his powers. Ilt is, however, said that ifa 
Receiver had been appointed, he could have 
cultivated the land and paid into Court the 
neb profits. The answer to this argument i3 
that if an honest debtor desirous of paying 
up his debts could make no arrangements 
which would last beyond his life-time, “the 
appointment of a Receiver cannot enlarge his 
powers. The Receiver’s right to possession 
in respect ofan untransferable right must 
come to an end on the death of the jadg- 
ment-debtor, subject to a right to the emble- 
ments already sown. It seems to me im- 
possible to hold that the crops of the year in 
question were the property of the debtor. 

I have come to the same conclusion as 
the learned District Judge but on different 
grounds, The appeal fails and is dismissed 
with costs. I fix Rs. 15 as Pleader's fee. 

Appeal dismissed. 


* 


274 | 
BHABUTI SINGH t, KHETAL SINGH. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
: First Orvin Appear No. 13 or 1912. 
May 14, 1913. 
Present: —Mx. Piggott, J. C., and 
Mr. Lindsay, A. J. C. 
BHABUTI SINGH AND OTHERS — 
DREFENDANTS—APPELLANTS 
versus 


KHETAL SINGH (AFTER HIS DEATH HIS 
MINOR son JADUNATH SINGH. UNDER 
THL GUARDIANSHIP OF Musammat BHAGWAN 


KUNWAR) AND OTHERS— RESPONDENTS. 

Evidence Act (I of 1872), ss. 32 (03, 50, 90 — Burden 
o] proof — Pedigree extracted from Settlement Record — 
Presumption— Legitimacy— Parentage as given in 
memorandum of appeal, whether proof of legitimacy ~ 
Reversioner, what must prove. 

Where the plaintiffs, denying the defendants’ legibi- 
macy, Claimed as the nearest reversioners to the last 
male holder the property in the defendants’ possession 
and the defendants, denying the plaintiffs’ legitimacy 
and the pedigree filed by them, put them to proof of 
their entire cage: 


Held, (1) that the plaintiffs were bound to prove 
their own title and legitimacy to the satisfaction of 
the Court before the defendants could be called 
npon to do 80; i 

(2) that the plaintiffs were bound to prove not only 
that they wero reversioners to the last male holder but 
that they were the only nearest reversioners living ab 
the death of his widow. 

Mathura Prashad Singh v. Bhulan Singh, 14 Ind. 
Cas. 389; 15 0. C. 364, referred to. 

Where the plaintiffs filed the family pedigree ex. 
tracted from a Settlement Record and it was signed 
by some persons named in the pedigree: 

Held, (1) that the document being more than thirty 
years old and produced from proper custedy, the 
Court might, under section 90 of the Evidence Act, 
have presumed its genuineness and more particularly 
that of the signatures appearing on it; 


(2) that after such presumptions, the document 
might be treated not as a “family pedigree” admissible 
under section 32 (6) of the Evidence Act but as a 
statement made by deceased persons likely to be 
acquainted with the facts as to the existence of cer. 
tain relationships. 

Where in a previous suit the plaintiffs’ deceased 
predecessors-in-interest filed a pedigree buf no final 
decision on the question of the pedigree was made 
therein: 


Held, that the plaintiffs were entitled in a subse. 
quent suit to rely on that pedigree as being the 
statement of their predecessors-in-interest as to the 
existence of the relationships set forth in the pedig. 
ree, 


A memorandum of appeal substituting a person as 
the son of a deceased party is by itself no proof of 
the legitimacy of that person. 


Appeal against an order of the Subordinate 
Judge, Unao, dated 4th December 1911, 
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Pandit Gotaran Nath Misra and Mr. 
Lachhmi Narain, for the Appellants. 


Mr. Nabiullah, for the Respondents, ` 


JUDGMENT.—The facts out of which 
this’ appeal arises can only be made com- 
prehensible by referring to the following . 
pedigree:— 

PARTAB SINGH 





( i 
Khushal Singh, Pirthi Singh, 
| 
Fakir Singh, 
x i 
| E 1 ) 
Pem Singh Laiq Singh, Khushal Tek Singh 
(dead), Singh, | 
| Munoo Singh, 
bog e E 
Kandhay Me harban Bharath Singh 
Singh, Singh= (all dead). 
(dead). Musammat 
Mithana Kuar. 
| on 
Babhati .Chandika, 
Singh, Singh, 
' defendant. defendant 
No. 1. No. 2. 

m de 
Bahadur Singh, Madho Singh, 
Chandan Singh, Khetal Singh, 

defendant plaintiff No. 1. 
No. 4. 


The case for the plaintiffs is that they are 
claiming a share in property of which the 
last male owner was Meharban Singh, son of 
Laiq Singh, who died about the year 1888. 
They say that he was succeeded in possession 
by his. widow, Musammut Mithana Kuar, who ' 
died on the 27th of February 1909. The 
name of this lady had, undoubtedly, been re- 
corded in the village papers as owner of the 
property in dispute up to thetime of her 
death. The Revenue Courts allowed muta- 
tion of namesin favour of the defendants, 
Bhabhuti Singh and Chandika Singh, sons of 
Pem Singh, who was Laiq Singh’s younger 
brother. The case for the plaintiffs is that 
these two defendants are illegitimate, having 
been born to Pem Singh (a Thakur) from a. 
concubine who was a woman of the Gudariya 
caste, The plaintiffs claim as reversioners 
under Hindu Law onthe strength of the 
pedigree set forth above.. That pedigree 
showed three descendants of the alleged com- 
mon ancestor, Partab Singh, in the same 
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degree of descent, namely, Khetal Singh, plaint- 
iff No. 1, his first cousin Chandan Singh and 
his distant cousin Bharath Singh, who is 
shown as descended from the same great- 
great-grandfather as plaintiff No.1. One 
would have supposed that onthe pedigree 
put forward by the plaintiffs the three re- 
versioners above mentioned would have in- 
herited equally, but the plaintiffs allege that 
Bharath Singh would take a half share in the 
inheritance and Khetal Singh and Chandan 
Singh one-fourth each. Chandan Singh had 
not joined in the suit and was, therefore, im- 
. pleaded as defendant No. 4. Bharath Singh 
died before the institution of the suit, leaving 
him surviving a daughter Musammaét Tulsha. 
She was eventually brought on the record in 
order to complete the array of parties. Asc- 
eording to the plaintiffs, the shares of Bharath 
Singh and Khetal Singh would together 
amount to three-fourths (or 12 annas ont of 
16 annas) in the property in dispute. They 
had each of them sold one-half of his share, 


that is to say, a fractional share of 6 annas in 


all, to the remaining plaintiffs, Gajra] Singh 
and Surjan Singh, who accordingly joined 
with Khetal Singh in bringing this suit. The 
plaintiffs have further impleaded Musammat 
Hafiza Bibi, defendant No. 3, as a transferee 
of ashare in the property in dispute from 
Bhabhuti Singh and Chandika Singh. They 
also impleaded two other defendants upon 
the allegation that Khetal Singh and Bharath 
Singh had made a previous transfer of a 
share in the property in dispute in favour of 
these men, but that this transfer had become 
void and of no effect owing to the failure of 
these defendants to perform their share of the 
contract. There were questions raised in the 
Court below regarding the effect of these 
transfers by Khetal Singh and Bharath Singh 
also regarding an alleged Will by Bharath 
Singh in favour of Khetal Singh with 
which we are not now concerned. The 
learned Snbordinate Judge has held 
Bharath Singh’s transfer in favour of 
plaintiffs Nos. 2 and 3 to be valid, but 
has found against the alleged Will and holds 
that Bharath Singh’s interest in the 4 aunas 
share not transferred by him has descended 
to his daughter, Musammat Tulsha. Other 
issues in the case were found by the Court 
below iu favour of the plaiutiffs, with the 
result that the plaintiffs have bsen decreed 
a half share (that is to say, 8 annas out of 
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12 annas claimed by them) in the property 
which stood recorded in the name of Musam- 
mat Mithana Kuar. The appeal before us is 
by the defendants, Bhabuti Singh and 
Chandika Singh. There are pleas taken in 
their memorandum of appeal which challenge 
the finding of the Court below regarding the 
various transfers effected by Khetal Singh 
and Bharath Singh, but these pleas have 
been abandoned. We have to consider only 
the questions upon which the defence of 
Bhabuti Singh and Chandika Singh in the 
Court below mainly rested. The pleadings 
of these two defendants and of Musammat 
Hafiza Bibi, who adopted substantially the 
same line of defence, are perfectly clear and 
straightforward, except upon one point. They 
admitted that Musammat Mithana Kuar was 
in possession for her life-time of the property 
in dispute, but added a somewhat vague 
plea to the effect that she was not in pos- 
session as proprietor. Their pleadings in 
fact leave it doubtful whether they intended 
to assert their title on the ground that they 
had all along been members of a joint un- 
divided Hindu family with Meharban Singh, 
or whether they intended to admit that 
Meharban Singh had been the sole proprietor, 
that it had passed from him to Musammat 
Mithana Kuar with a Hindu widow’s estate, 
and had come into the possession of Bhabuti 
Singh and Chandika Singh on that lady’s 
death as the nearest reversioners under Hindu 
Law. In view of the conclusions we have 
arrived at regarding the case seb up by the 
plaintiffs, this point is not material. The 
important thing to noticais that Bhabuti 
Singh and Ohandika Singh alleged them- 


selves to be the legitimate sons of Pem Singh 


and the lawfal owners of the property in dis- 
pute, whether by survivorship as members of 
a joint Hindu family, or by inheritances as the 
nearest reversioners to Meharban Singh. It is 
also clear that they expressly put the plaintiffs 
to proof of their entire case. They denied the 
pedigree set up by the plaintiffs. They 
denied that Khetal Singh, Chandan Singh or 
Bharath Singh had any connection with the 
family to which Meharban Singh and Pem 
Singh belonged. They denied that Khetal 
Singh was a reversionary heir ab all under 
Hindu aw to the property of Meharban 
Singh. They further alleged specifically that 
Khetal Singh was not the legitimate son of 
his father, Madho Singh, and that Bharath 
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Singh was not the legitimate son of his father, 
Munnoo Singh. It may be added that they 
also alleged that this taint of illegitimacy 
went back further in the line of Khetal Singh 
and Bharath Singh, inasmuch as their res- 
pective grandfathers, Khushal Singh and Tek 
Singh, were also illegitimate. There should 
have been no difficulty about framing clear 
and specific issues on these pleadings and 1b is 
much to be regretted that this was not done. 
The attention of the learned Subordinate 
Judge seems to have been distracted by the 
minor and subsidiary issues in the case and 
he has certainly not grasped with sufficient 
clearness the burden of proof which lay upon 
the plaintiff, Khetal Singh, before the defend- 
ants could be called upon to prove their 
title at all. The plaintiffs are suing in eject- 
ment against persons in actual possession of 
the property in dispute and they have been 
met by pleas which put them to proof of their 
title in the widest possible manner. It lay 
upon the plaintiffs to prove, not only that 
Khetal Singh and Bharath Singh were re- 
versioners under Hindu Law to the property 
of Meharban Singh, but that they, together 
with the defendant, Chandan Singh, were the 
nearest reversioners living at the death of 
Musammat Mithana Kuar. To do this it was 
necessary for them to prove the pedigree set 
up by them, and more particularly those 
steps in the pedigree which purport te con- 
nect the families of Khetal Singh and Mehar- 
ban Singh with the alleged common an- 
cestor. It was further incumbent on them to 
lead some evidence to show that all other 
lines of descent from the alleged common 
ancestor were exhausted down to a point 
which excluded the possibility of the 


existence of nearer reversionary heirs than | 


Khetal Singh, Bharath Singh and Chandan 
Singh. We may refer on this point to 
the ruling of this Court in Mathura Prashad 
Singh v. Bhulan Singh (1). Moreover, 
seeing that the defendants in possession 
had denied the legitimacy of Khetal Singh 
and Bharath Singh, it lay upon the 
plaintiffs to prove the legitimacy of these 
persons tothe satisfaction of the Court. 
All these matters were lumped together 
by the Court below under the single 
issue . No. 1 in the case,  whioh 
r&n;— Whether the pedigree given by 


(1) 14 Ind, Cas, 339, 15 O. C, 364, 
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plaintiffs in paragraph 1 of their plaint 
is correct?" The judgment on the point 
is a3 unsatisfactory as the issue. The 
actual decision is to be found in the 
following words; — Defendants admit that 
pedigree but say that the plaintiffs and 
others of the line are not legitimate issues 
of their fathers. There is, however, no 
evidence to prove illegitimacy. I, therefore, 
find the pedigree proved and the issue No. 1 
in favour of plaintiffs.” 

It is absolutely incorrect to say that 
the defendants, Bhabuti Singh and Chandika 
Singh, have anywhere admitted the’ pedigree 
upon which the plaintiffs based their claim 
to be a correct pedigree, There are, no 
doubt, statements in their pleadings which 
may be regarded as involving (subject to 
the question of legitimacy) an admission 
of the correctness of the plaintiffs’ branch 
of the pedigree as far as Khushal Singh, 
grandfather of Khetal Singh and Chandan 
Singh, and as far as Tek Singh, grand. 
father of.Bharath Singh; but the defendants 
have nowhere admitted those steps in the 
pedigree which purport to connect this 
line with the line of Meharban Singh. 
The learned Subordinate Judge, therefore, 
has based his finding on the most im- 
portant issue in the case, first, upon a 
statement that the defendants have ad- 
mitted something which they never admitted, 
and serondly, upon a presumption that the 
burden lay on the defendants of proving 
the illegitimacy of  Khetal Singh and 
Bharath Singh. With regard to this 
latter point, we have no doubt whatever that 
the burden of proving legitimacy lay upon 
the plaintiffa We can only proceed to 
examine the record for -ourselves with 
little or no assistance from the judgment 
of the Court below. The plaintiffs relied 
principally upon a  doeument Exhibit 2 
which is a pedigree of the family extracted 
from a Settlement Record. It purports to 
be signed by a number of persons whose 
names appear in the pedigree itself, as 
for instance, by Bahadur Singh, father of 
Chandan Singh, by Madho Singh, father 
of the . plaintiff, Khetal Singh, by Munnoo 
Singh, father of' Bharath Singh, by Laiq 
Singh, father of Meharban Singh and Pem 
Singh, the father of defendants Nos. 1 and 2, 
The document is more than 30 years old and 
was produced from the custody in which 
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one would have expected to find it. It was 
open, therefore, to the Court below to pre- 
sume its genuineness under section 90 of the 
Indian Evidence Act and more particularly to 
presume the genuineness of the signatures 
appearing on the document. After these 
presumptions have been made, the document 
might be treated, not as a family pedigree” 
admissible under section 32, clause 6, of the 
Indian Evidence Act, but as a statement 
made by deceased persons likely to be ac. 
quainted with the facts as to the existence of 
certain relationships. A similar pedigree 
was filed in a suit brought inthe year 1889, 
in which Madho Singh, father of Khetal 
Singh, and Bahadur Singh, father of Chandan 
Singh, sued to set aside an alienation made 
by Musummat Mithana Kuar. Munnoo Singh, 
father of Bharath Singh, was eventually 
added as a plaintiff in the same suit. The 
decision of that case eventually turned upon 
a finding in favour of the alienation on the 
ground that there was legal necessity for bhe 
same, so that there was in effect no final 
decision on the question of the pedigree. The 
plaintiffs are, however, entitled to rely on the 
pedigree filed by the plaintiffs in that suit as 
being a statement by Madho Singh and 
Bahadur Singh, two deceased persons, as to 
the existence of the relationships set forth in 
the pedigree. Apart from these two docu. 
ments, there is little or no evidence to sup- 
port the plaintiffs’ cas on the question of the 
pedigree. Anattempt has been made to 
show that the detail of shares given in Ex- 
hibit 6, which isa khewat of Abdullahpur, 
one of the villages in dispute, agrees witb, 
and so corroborates, the Settlement pedigree, 
but if does nob appear to us that any clear 
conclusion in favour of the plaintiffs can be 
drawn from this document. Their oral evi- 
dence on the point is to be found in the 
statement of a single witness, Pohkar Singh. 
He is anold man of 70 and he deposes in 
general terms that he was present when Madho 
Singh, Pem Singh, Laig Singh, Bahadur Singh 
and others put in a pedigree of their family 
before the Settlement Court. We are asked 
to infer from this that the pedigree put in by 
them must be the one now produced from 
the settlement file purporting to bear the 
various signatures to which reference has 
alreacy been made. On behalf of the defend- 
ants appellants, it was strongly contended 
before us that a Court is not bound to make 
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any presumptions in favour of & document 
merely becanse it is 39 years old and pro. 
duced from proper: eustody, and that the 
Oourt below ought not to have presumed in 
favour of the gennineness of the Settlement 
pedigree, Exhibit 2, so as to base its decision 
upon such presumption, in the absence of any 
better oral evidence than that given by 
Pohkar Singh. Weare content to say that 
we might not have been prepared to interfere 
with the discretion of the Court below in this 
matter, or to reverse its finding in favour of 
the pedigree, if that finding alone had been 
sufficient to determine the casein favour of 
the plaintiffs. There are, however, other 
difficulties inthe way of the latter. The 
Settlement pedigree shows that the pedigree 
which 18 the basis of this suit is incomplete. 
The common ancestor, Partab Singh, 1s shown 
to have had five sons, thatis to say, three 
others in addition to Khushal Singh, grand- 
father of Pem Singh, and Leiq Singh, 
and to Pirthi Singh, the great- grandfather 
of Khetal Singh and Bharath Singh. Of 
the other three sons one, namely. Daulat 
Singh, is noted in the Settlement pedigree 
as having died without issue, so that 
his line is disposed of. Another line, that 
of Dharam Singh, is also exhausted, he 
is shown as having had two sons but 
there 1s a note that both of them died 
without issue. "There remains, however, yet 
another son of Partab Singh, by name 
Pahar Singh, whose line is not exhausted 
by the evidence before us. He is shown 
in Exhibit 2 as having had four sons, 
three of whom died without issue, but one 
had left two sons surviving him, Champa 
Singh and Galab Singh, in respect of 
whom a note 18 made in the Settlement 
pedigree to the effect that they are alive but 
notin possession of any of the family property. 
In order to exhaust this line, the plaintiffs 
have to rely rolely on a statement by their 
witness, Pohkar Singh, which is to the 
following effect:-—‘Gulab Singh son of 
Rup Singh was born of a Kachin. He 
did not inherit any share." The reference 
is presumably to Gulab Singh, grandson 
of Pahar Singh above referred to, though 
his father’s name 18 wrongly given by the 
witness as Rup Singh, instead of Anrudh 
Singh as shown in the Settlement pedigree. 
That document does corroborate the witness 
in his assertion that Gulab Singh inherited 
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no share in the family property, but itis, 
to say the least of it, doubtful whether a 
single statement of this sort should be 
regarded as sufficient to prove the 
illegitimacy of this Gulab Singh. Moreover, 
the witness says nothing about: Champa 
Singh, who is also shown in the Settlement 
pedigree as a son of Anrudh Singh. There 
can be no doubt that the attention of the 
plaintiffs should have been more clearly 
directed in the Court below to the necessity of 
proving the pedigree set up by them by clear 
and decisive evidence and of satisfying the 
Court as tothe exhaustion of the line of 
Pahar Singh. In view of the unsatisfactory 
manner in which the case’ was handled in the 
Court below, we feel considerable difficulty 
about dealing with this point. We are, 
however, satisfied that, even if we could 
concur with the learned Subordinate Judge 
in holding the evidence on the record sufficient 
to prove the correctness (apart from any 
question of legitimacy) of the pedigree set 
up in the plaint, and the exhaustion of 
the line of Pahar Singh, we should still be 
compelled to find against the plaintiffs on the 
question of ths legitimacy of Khetal Singh 
and Bharath Singh. The way in which 
the case was pué to us in argument on behalf 
of the plaintiffs.respondents 1s somewhat 
curious. It was suggested that the defend- 
ants, Bhabuti Singh and Chandika Singh, 
were annoyed by the imputation of the 
illegitimacy cast upon them in the plaint and 
that they bad retaliated by describing Khetal 
Singh, Bharath Singh and other members of 
their family as bastards, and ‘that these 
allegations being vague in form and not 
accompanied by any specific assertions, as to 
the caste of the mothers of Khetal Singh and 
Bharath Singh, or similar matters, the 


plaintiffs were justified in treating these 
allegations as mere vulgar abuse. It is 
obviously impossible to.take any such 


view of the case. The plaintiffs are claiming 
property to which they certainly have no 
title whatever if Bhabuti Singh and 
Chandika Singh are in fact legitimate sons 
of Pem; their allegation that defendants 
Nos. 1 and 2 were born of an irregular union 
with a woman of low caste lies at the very 
foundation of their case. The defendants 
have replied in effect that irregular unions of 
this sort are exceedingly common in the 
family to which the plaintiff, Khetal Singh, 
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belongs, and have challenged him to prove his 
own legitimacy and that of Bharath Singh. 


- We have had occasion to notice,moreover, that, 


as regards another part of their case, namely, 
the exbaustion of the line of Pahar Singh, the 
plaintiffs could only rely on a statement by 
their witness, Pohkar Singh, that this line 
came to an end in two bastard sons born of 
the same sort of irregular union which they 
impute to the father of the defendants Nos. I 
and 2, There is nothing unreasonable under 
the circumstances in our requiring some clear 
and definite evidence as to the legitimacy of 
Bharath Singh and Khetal Singh before 
we decree the plaintiffs’ claim. We find 
that with regard to Bharath Singh the 
plaintiffa themselves did not attempt to lead 
any evidence. whatever on the question of 
legitimacy. They have been driven to refer 
in argument to a document Exhibit A 9 
tendered by the defendants. This is the 
memorandum of appeal filed by Musammat 
Mithana Kuar inthe suit of 1889 to which 
reference has already been made. It would 
appear that Munnoo Singh had died between the 
decision of thatsuitinthe Court of firstinstance 
and the institution of Musammat Mithana’s 
appeal. When taking her case in appeal to the 
Courtof the District Judge that lady impleaded. 
“Bharath Singh son of Munnoo Singh” 
as one of the respondents. It seems to us 
quite impossible to treat this single piece 
of evidence as adequately discharging the 
burden of proof which lay on the plaintiffs 
in the matter of establishing the legitimacy of 
Bharath Singh, As regards Khetal Singh, the 
oral evidence is at any rate inconclusive, 
His father was Madho Singh and Exhibit 
10, which is a khewat of village Ikhtiyarpur, 
in whieh Madho Singh owned some property, 
shows that on the death of the said Madho 
Singh his.share was recorded in the name 
of his minor son Bhaiya Singh under the 
guardianship of his mother, Musammat Tej 
Kuar. The plaintiffs say that Bhaiya Singh 
is an altas for Khetal Singh, bnt they have 
actually not troubled to tender any evidence 
on this point. All that they have shown, is. 
that, since the dispute regarding the property 
now iu suit broke oub on the death of 
Musammat Mithana Kuar, Khetal Singh 
has begun to describe himself as “Khetal 
Singh alas Bhaiya Singh” ingone or two 
documents. Referring back again to Musam- 
mat Mithana Kuar’s memorandum of appeal, 
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Exhibit A 9, we find that Madho Singh must 
also have died before that appeal was filed, 
and we notice that in place of the said Madho 
Singh Musammat Mithana Kuar impleaded 
his widow under the name of Musammat 
Rukmin Kuar. In the first place, the name 
of this widow is not the same as the name 
of the mother of Bhaiya Singh in the Khewat 
of Ikhtiyarpur, and in the second place, if 
Madho Singh had left a legitimate son, 
Musammat Mithana should not have been 
permitted ío implead his widow as his legal 
representative for the purpose of her appeal. 
' The only documentary evidence available, 
therefore, ‘is of a nature to throw doubt on 
Khetal Singh’s legitimacy. The doubts 
thus suggested might have been cleared 
up by satisfactory oral evidence, but sach 
evidence is not forthcoming. Amongst 
the witnesses called for the plaintiffs there 
are only three who profess to have 
been present at the marriage of Madho 


Singh. One is Pohkar Singh already refer- - 


red to. He states in vague terms that 
he was present at Madho Singh’s marriage, 
and in another part of his evidence he 
says that Madho Singh was the father of 
Khetal Singh. He was not asked even to 
state explicitly whether he believed Khetal 
Singh to have been born of the lady at 
whose marriage with Madho Singh he was 
present. 
the lady in question was, where she came 
from or who were her parents. In cross- 
examination he appears to have intended 
to place Madho Singh’s marriage about 30 
or 3l years back from the day on which 
he was giving evidence, that is to say, to 
somewhere in the years 1880 or 1881. The 
next witness on the point is Bandi Din 
(P. W. No. 5). He says he was present 
at Madho Singh’s marriage at a village 
which he calls Beliagara. He remembers 


the name of the priest, but he says he > 


is very vague as to the interval of time 
elapsed since the marriage and pnts it at 
anywhere from 20 to 26 years back He 
remembers the name ofthe bride’s father 
but knows nothing about his family, and 
when he was asked if he could say to 
what caste the bride's mother belonged, he 
said he had no knowledge of the point, 
although it is obvious that if the bride's 
mother was nob a “Thakurain, a presumption 
will arise against her contracting a valid 
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marriage with a Thakur. Itis to be noticed 
that this witness was never asked to state 
in clear terms that Khetal Singh was the 
son of Madho Singh, much less that he 
was born to Madho Singh by his marriage 
with the lady at whose wedding the witness 
professes to have been present. The only 
other witness directly bearing on the point 
is Peer Bakhsh (P. W. No. 13), a Muham- 
madan syce who is still in the plaintiffs’ 
Service, He remembers that Madho Singh 
was married to a lady who belonged to 
Beliagara and was the daughter of one 
Bahadur, but he is exceedingly vague in 
his re-collection as to the time and ib does 
not appear to us that much reliance could 
in any ease be placed on the statement of 
& wibness of this sort. 

It only remains for us to consider the 
statements of the remaining witnesses for 
the plaintiffs with a view to discovering 
their opinion as to the legitimacy of Khetal 
Singh, and deciding whether they are persons 
with special means of knowledge, and whe- 
ther their opinion was so expressed by 
conduct as to make it relevant under section 
50 of the Indian Evidence Act. The evi- 
dence is really very scanty. Ganpat (P. W. 
No. 2) isa Thakur and a distant connection 
of Meharban Singh’s family. Fe evidently 
knows nothing about Khetal Singh's mother’s 
family and there is nothing in his evidence 
on this point, except that he professes 
himself ready to support his personal opi- 
nions as to Khetal Singh’s legitimacy by 
drinking out of the same glass with him. 
Mitan Singh (P. W. No. 3) has given a 
niece in marriage to Khetal Singh. He 
says he knows that Khetal Singh’s mother 
came from a village which he calls Beriagara. 
He says she has a brother, Lachhman Siugh, 
who is alive and employed in Kathiyawar. 
This Lachhman Singh, by the way, was 
not produced as a witness, nor was any 
attempt made to secure his evidence on 
commission. Debi Singh (P. W. No. 4) is 
the brother of Khetal Singh’s wife. He 
believes him to be legitimate and says his 
mother was the daughter of one Bahadur 
of Beliagara. 

Padam Singh (P. W. No. 9) knows that 
Khetal Singh is the son of Madho Singh 
and remembers that Khetal Singh’s mother 
attended a certain ceremony some 25 or 26 
years ago to which she was prosumably nog 
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have been admitted if she had been a 
woman of low caste, or if she had been 
living with Madho Singh as his concubine 
and notas his wife. There does not seem 
to be anything in the rest of the plaintiffe' 
evidence which has any bearing on this 
question. Mitan Singh and Debi Singh are 
' obviously more or less interested witnesses. 
No witness was called from Beliagara, the 
village from which Khetal Singh's mother 
is supposed to have come. That lady is 
herself alive but she did not go into the 
witness-box, nor has Khetal Singh himself 
done so. In fact, there is not a single witness 
who appears in the pedigree on which. the 
plaintiffs’ case is based, or who professes 
to be descended from the common ancestor 
shown at the head of that pedigree, who has 
come forward to give evidence as to Khetal 
Singh’s legitimacy. The evidence of his 
first cousin, Chandan Singh, would obviously 
have been of considerable value, seeing that 
it would have been in a sense evidence given 
against interest, supposing that Chandan 
Singh himself intends to put forward any 
claim as a reversionary heir to Meharban 
Singh, if he had admitted that Khetal Singh 
was a legitimate son of Madho Singh and was 
entitled to an equalshare with himself in that 
inheritance; yet Chandan Singh had not 
been produced as a witness. We think that 
the plaintiffs’ case must fail on this point 
and that their suit should have been 
dismissed on the ground that they were 
challenged to prove the legitimacy of both 


of Bharath Singh and Khetal Singh and that. 


they have failed to do it. 

It appears unnecessary for us, under these 
circumstances, to discuss the much more 
voluminous evidence on the question of 
the legitimacy of the appellants, Bhabuti 
Singh and  Chandika Singh, There is 
certainly a good deal more evidence on the 
record in favour of their legitimacy than was 
attempted to be produced to prove that of 
Khetal Singh. On the other hand, the 
plaintiffs have, no doubt, been more specific in 
their allegations as tothe illegitimacy of these 
defendants and have produced evidence to 
prove it. The great point against Bhabuti 
Singh and Chandika Singh is that after the 
death of their father Pem Singh it was 
Meharban Singh who was recorded in the 
revenue papers &s the sole owner of the 
family property, and that on the death of 
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Meharban Singh the name of his widow 
Musummat Mithana Kuar was similarly 
recorded. On the other hand, it appears from 
the evidence that Bhabuti Singh has married 
into some family living at a distance from 
the residence of Meharban Singh and Mithana 
Kaar, and that he seems mostly to have 
resided with'his wife's people while Chandika 
Singh is a much younger man and must have 
been quite an infant, not only ab bhe time 
of his father’s death but also at the time of 
the death of Meharban Singh. A point in 
favour of the defendants’ is that they have 
produced very strong evidence to show that 
they had three sisters, all of whom have 
been married into respectable Thakur families. 
On the whole, we do not consider ib necessary 
or advisable to record a positive finding on this 
issue. It may be that the allegations against 
the mother of Bhabuti Singh and Chandika 
Singh are unfounded, that she was really the 
wife of Pem Singh and that her sons are legi- 
timate. It may be, on the other hand, that in 
this Thakur family a practice had grown up 
of contracting irregular unions with women 
of a lower caste, which was so far winked 
at by the brotherhood that it was not regard- 
ed as a bar to the marriage of daughters born 
of such unions into Thakur families. In 
any case the plaintiffs were claiming the 
property in suit upon the allegation that 
Bhabuti Singh and Chandika Singh, the 
pérsons actually in possession, were dis- 
entitled by the fact that they were the off- 
spring of an irregular union between a Thakur 
land-holder and a woman of lower caste; in 
reply they were expressly challenged to prove 
that the position of Khetal Singh and that 
of Bharath Singh on the score of legitimacy 
was any better than that of the parties whom 
they were suing to dispossess. They have, 
in our opinion, failed to prove this and their 
suit should have been dismissed. 

We accordingly accept this appeal, set 
aside the decree and order of the Oourt below 
and dismiss the plaintiffs’ suit with costs in’ 
both Courts. 

Appeal accepted. 


V of. XXII 
BALAPRASAD t, BHOLANATH 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
. Seconp Civirz Appeat No. 377 or 1912. 
June 24, 1913, 
Present: Mr. Batten, A. J. C. 
BALAPRASAD —DEFENDANT-— ÀPPELLANT 
versus 


BHOLANATH —PraiNTIFF—HRESPONDENT, 

Limitation Act (IX of 1908), s.  20—Land 
held under mortgage-deed requiring registration, but 
not registered —Receipt of produce, wheiher payment 
of interest. 

Receipt of the produce of land held under & deed 
of mortgage required to be registered, but not regis- 
tered, cannot be deemed to be a payment of interest 
for the purpose of section 20 of the Limitation Act, 

Pichandi v. Kandasami, 7 M. „539; Venkaji v. 
Shidramapa, 19 B. 623, followed. 


Appeal against the decree of the District 
Judge, Jabbulpore, dated the 12th July 1912, 
reversing that of the Subordinate Judge, 
Jubbulpore, dated the 12th February 1912. 

Mr. F. W. Dillon, for the Appellant. 

Mr. M. B. Dadabhoy, for the Respondent. 


JUDGMENT.—The principal ground of 
appeal is that the suit is time-barred. The 
plaintiff, Ist respondent, is the assignee from 
the remaining respondents, defendants Nos. 
: 9,8, 4and 5, of their rights against the 
appellant the lst defendant, 


The facts are thatthe fatherof the Ist 
defendant executed a deed in favour of the 
plaintifi’s assignors on the 12th June 1899, 
in which he acknowledged having received 
a loan.of Rs. 700, the principal of which he 
promised to pay on the expiry of five years. 
As regards interest, the bond recited that 
the creditors would be put in possession of 
a field, the uenfruct to be taken in lieu of 
interest, and that the field would be retained 
by the creditors until the principal was re-paid. 
This bond was unregistered, The lst defend- 
ant’s father died before the expiry of the 
five years, and as his widow and infant son 
were ur ‘ble to pay the money, the widow as 
guardian of defendant No. 1 executed another 
kond on the 13th May 1905, in exactly the 
same terms as the previous bond, the same field 
being given overin lieu of interest. The 
principal was payable in five years. This 
bond also was unregistered. The plaintiff 
sued defendant No. 1 for Rs. 700 and 
some interest which was said to have 
accrued since the plaintiff had given pn 
possession of the field, and in the alter. 
native claimed damages from his assignore, 
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the other defendants. The Subordinate 
Judge held, on grounds which need not 


“now be discussed, that the lst defendant 


wes not lable, and dismissed the suit 
against him, but gave a decree for damages 
against the remaining defendants, 

On appeal by the plaintiff, the District 
Judge set aside the decree against the 
2nd, grd, 4th and Sth defendants, and 
gave adecree for Rs. 700 against the Ist 
defencant, tothe extent of the ancestral 
property in his hands. 

Tte Ist defendant appeals to this Court. 
The learned District Judge held that as 
neither of the bonds were registered, they 
could not operate as usnfrnctuary mori- 
geges. Buthe held that the debt due by 
tke Ist defendant's father was binding on 
him, &nd he was bound to pay it, unless 
{he claim was barred by limitation. In 
holding the claim not to be barred by 
limitation, the learned District Judge applied 
section 20 of the Limitation Act, especially 
sub-section (2) which runs: "Where 
mortgaged land is in the possession of 
the mortgagee the receipt of the rent or 
produce of such land shall be deemed to 
be a payment for the purpose of sub- 
section (1).” He relied on the ruling of 
Mylan v. Annavi Madan (1), which is to 
the effect that where the payee of a 
promissory-note was pub in possession of 
land under an agreement that he was to 
take the produce as interest, such receipt 
of produce will bea payment of interest 
as such sufficient to satisfy the requirements 
of section 20 of the Limitation Act, and that 
the payment contemplated by section 20 
need not be in money but must be of 
such a mabure as to bea good defence to 
an action for the interest. He also quoted 
Bhawal Sahu v. Batj Nath Pertab Narain 
Singh (2) in support of the view that a 
guardian had authority to acknowledge a 
liability provided it was not barred 
by limitation, so as to maintain a minor’s 
liability to the extent of his sharein the 


. ancestral estate. 


It is evident that the rulings of Pichand? 
v. Kandasami (8) and Venkaji v. Shidramapa 
(4) were not brought to the notice of 


(1) 29 M. 284; 16 M. L. J. 99. 

(2) 35 C. 320; 12 ©. W. N. 256; 8 M. L. T. 150. 
(3) 7 M. 539. 

(4) 19 B. 663, 
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the District Judge. 
rulings 
of land held under a deed of mortgage 
required to be registered, but not registered, 
cannot be deemed to be a payment of interest 
for the purpose of section 20 of the Limitation 
Ast. The following remarks of Farran, J., in 
the second case contain the ratio deczdend:: 
“There is some evidence that Baba 
Naik... sersan 800 the plaintiff have been 
collecting these rents for very many years 
eese s Lhase, and the existence of the 
-bond, are the facts before us. We. think 
that if from them we were to draw the 
inference which we are asked to draw, 
we could only do so because we have 
read the terms of the bond. This would 
be indirectly admitting the provisions as 
to assessment in the bond in evidence. 
The inference, leaving the terms of the 
bond out of consideration, is not the 
` necessary or only inference to be drawn 
from the established facts......... Wo must, 
therefore, hold that the plaintiff has not 
established that he has been paid interest 
as such’ on his bond within three years 
of the filing of his suit,,,............and that 
his suit is, therefore, time-barred.” In 
another part of the judgment, the learned 
Judge had held that the bond was one 


The purport of these 


that required registration, and was in- 
admissible to prove the terms of the 
transaction. 


The bondsin this case are onthe face 
of them usufructuary mortgages, and being 
unregistered cannot be admitted in evi. 
dence to prove the provision as regards 
payment of interest, The provision as to 
the payment of interest is not a collateral 
fact, as it is not divisible from the 
purpose to effect which the law requires 
registration, vide Narayan Bisnot v. Jaswant 
Singh (5). The case of Mylan v Annavi 
‘Madan (1) relied on by the District Judge 
is to be distinguished, for in that case 
there was no document which required 
registration, and nothing to exclude evi- 
dence thatthe produce was to be taken 
in lieu of interest. In the present case 
the payment of interest by means of the 
usufruct is not admitted by the defendant, 
and thereis nothing to prove it except 
the: unregistered bond which cannot 


(5) 1 N. LR. 147. 
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be used for the purpose. But for the pay- 
ment of interest, the suit is admittedly time. 
barred, and as the payment of interest can- 
not be proved, the suit must be dismissed. - 

I set aside the decree of the District 
Judge, and dismiss the suit with ‘costs in 
all Courts as against the lst defendant. 1 
cannot in this Court adjudicate between 
the plaintiff and the remaining defendants, 
as they are represented by the same learned 
Oounsel, who could argue for them jointly 
as against the appellant, bat cannot re- 
present the two parties as against each 
other, The appeal is remanded to the 
Court of the District Judge tor adjudication 
of the plaintiff’s claims as against the 
assignors, . 


Case remanded. 





PRIVY COUNCIL. 

ÁPPEAL FROM THE MapRas Hier COURT. 
November 7, 1912. 
Present:—-Liord Maonaghten, Lord Moulton, 
Sir John Edge and Mr, Ameer Ali. 

P. V. SUBRAMANIA PILLAI-—APPELLANT 
VETSUS 
P. V. MURUGESA PILLAI AND OTHERS 

— RESPONDENTS, ; 

Succession Act (X of 1865), ss. 101, 102 — Will — 
Construciton —Disposition to grandsons on attaining 
majority Hindu Wills Act (XXI of 1870), ss. 2, 3. 

A Will made by » Hindu, which clashes with the 
principles underlying sections 101 and 102 of tho 
Succession Act, ig void. 

A Hindu testator directed his executor to divide his 
residuary estate into five shares (as he had five sons) 
and give away the same to his grandsons in the case 
of sons with male issue and, in the case of sons 
without male issues to the song themselves, when the 
grandsons would attain their age: 

Held, that the disposition was invalid under geg- 
tions 101 and 102 of the Succession Act. 

Appeal from a judgment and decree of the 
Madras High Court, dated August 21, 1908, 
reversing those of the same Court, Original 
Side, dated November 1, 1906. ^ 

FACTS.—One Parasurama Veukatachellain 
diedin 1887 leaving a large property in 
Madras. By his Will he appointed his eldest 
son, the appellant, to look after the estate and 
in certain events to divide the estate amongst 
his grandsons. The Probate of the Will was 
granted to the appellant on August 31, 1889, 
On December 13th, 1905, the remaining song 
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and grandsons of the deceased brought a 
suit against the appellant for an account and 
appointment of a Receiver and the division 
of the properties as prescribed by the Will. 
The appellant (defendant) in his written 
statement stated that the plaintiffs were not 


entitled to a division of the property nor 


should a Receiver be appointed as the pro- 
perties, which consisted of anice factory and a. 
condiment factory, had greatly improved during 
“ his management. Mr. Justice Boddam dismissed 
the case on November 1, 1906, on the ground 
that the plaintiffs, being members of an undi- 
vided family and, therefore, not entitled to sue 
for administration, nor had they any such 
power under the Will. On appeal to the High 
Court, the aforesaid judgment was reversed 
and the Will declared void by Sir Charles 
White, ©. J., and Sankaran Nair, d. 
The "intention of the. testator appear- 
ed tu be to empower the appellant (de- 
fendant) to divide bis property into five 
s shares, as he had five sons, and to de- 
liver the shares to the grandsons in the 
case of sons with male issue, and in the case 
of sous without male issne to the sons 
themselves “when my grandsons may attain 
their age,” meaning thereby thatthe distri- 
bution was to take place only after all the 


sons who might have been born tothe sons . 


of the testator had attained their majority. 
This was held to be the true construction of 
the Will and contrary to the principles under- 
lying sections 101 and 102 and, therefore, the 
Will was declared void with the result that 
the estate was ordered to be administered on 
the footing of intestacy. Against this finding, 
the appellant (defendant) appealed to His 
Majesty in Council. 

Messrs. De Gruyter, K. O., and Brown, for 
the Appellant, contended that the Will was 
wrongly construed and due effect was not 
given to the powers thereby conferred to which 
.the provisions of the Succession -Act, seo. 
tions 101 and 102, could not be applied. No 
interest vested in the respondents and no 
cause of action accrued to them. Being 
members of an undivided family, the re- 
spondents could not claim a decree for 
administration of the estate of the testator. 

Messrs. Cohen, K. O., and Read, on behalf 
of the Respondents, contended that it was 
impossible to give effect to the Will without 
violating fundamental principles of the 
Hindu Law as wall as sections 101, 102 and 
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103 of the Indian Succession Act as inter- 
preted by the Hindu Wills Ast and, therefore, 
the estate had to be administered as in the 
case of an intestacy. The respondents were 
entitled to a declaration, upon facts proved, 
that they had a right to share the residuary 
estate and also to a decree of administration 
and account. The language of the Will was 
vague, obscure and uncertain and, therefore, 
16 was impossible to determine what the 
testator intended if the defendant was 
unwilling to divide the estate. 

Mr. De Gruyther replied. 

JUDGMENT. 

LORD Macnaazren.—Their Lordships will 
humbly advise His Majesty that this appeal 
ought to be dismissed. The costs of both 
parties will be paid out of the estate. 

Solicitors for the Appellant: Messrs, Douglas 
Grant. 

Solicitors for the Respondent: Megara. 
Innklater, Addison and Brown. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
MisCELLANEOUS Civi, ÁPPEAL No. 11 or 1918, 
June 4, 1913. 
Preseni:;— Mr. Kanhaiya Lal, A. J. C., and 
Mr. Sabonadiere, A. J. C. 

Nawab Mirza MUHAMMAD HUSSAIN 
KHAN-—JUDGMENT-DEBTOR—À PPELLANT 
versus 
AMAR OHAND PAUL —Dzongsg-HOLDER 
— RESPONDENT. 

Civil Procedure Code (Act F of 1908), s. 51, O, XL, 
r. 1, O. XXXIV, rr. 4, band 6— Receivers, lawas t 
appointment of —Eqwitable execwtion— Right of monta 
gagee to proceed against mortgagor personally —Mort- 
gagee, right of, to realize rents and profits of morte 
gaged property in reduction of mortgage-debt-— Posses. 
ston of mortgagors when to be disturbed, 

A mortgagee has no right to proceed against hia 
mortgagor personally till the whole mortgage. 
security has been sold and thereafter another decree 
obtained by the mortgagee for the recovery of the 
balance due to him from the mortgagor personally. 

Mere convenience of the decree-holder is not a 
sufficient consideration to justify the appointment of 
a Receiver. 

One of the mortgaged properties proving to bo 
unsaleable, the mortgages in execution of his sale. 
decree applied for the appointment of a Receiver to 
realize the rents and profits of that property. But 
at the same time he was entitled to bring the other 
mortgaged properties to sale, and there was nothing 
to show that his security had become inadequate or 
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that the other mortgaged properties would prove in- 
sufficient to pay off the debt: 

Held, that, under the circumstances, the mortgagee 
was not entitled to have the Receiver appointed, the 
mere fact of one property proving to be unsaleable 
being no ground for dispensing with the sale of the 
remaining ones, 

Badri Das v. Inayat Khan, 22 A, 404; A. W. N. 
(1900) 132, Jai Kissondas v. Zenabai, 14 B, 451, 
Ghanashyam v. Gobinda Mont Dasi, 7 C. W. N. 
452, Khubsarat Koer v. Saroda Charan Guha, 12 
Ind, Gas. 165; 14 C. L. J. 626; 16 C. W. N. 126; 
Shamuldhone Dutt v. Lakhimani Debi, 6 Ind. Cas. 
323; 13 C. L. J. 459 and Eastern Mortgage and Agency 
Company Limited v. Rakea Khatun, 17 Ind. Oas. 292; 
16 €. W. N, 997, considered. 

Appeal against an order of the Sub-Judge, 
Lucknow, dated lst March 1918. . 

Mr. Samiullah Beg, for the Appellant. 

Babus Jiban Krishna Banerji and Probhat 
Ohandra Gupta, for the Respondent. 

JUDGMENT.— This appeal arises out of 
an applieation made by the deoree-holder for 
the realization of his. decree from the 
rents and profits of one of the mortgaged 
villages by the appointment of a Receiver 
under section 51, clause (d), read with Order 
XL, rule 1, of the Code of Civil Procedure. 
The allegation of the decree-holder was 
' that the Local Government had refused to 
sanction the sale of the said village on 
the ground that the property was in- 
alienable and that there were no other 
means available for realizing the amount 
of the decree. The judgment-debtor opposed 
the application, contending that the in- 
come of the said village was barely 
sufficient for the maintenance of the 
judgment-debtor and his family and that 
there were other mortgaged properties in 
Calcutta and Lucknow which the decree- 


holder could bring to sale. 


The learned Subordinate Judge disallowed | 


Shose objections and appointed a Receiver 
to take charge of the estate and apply 
its profits in reduction of the amount 
due under the decree. He omitted to 
find, whether there were other properties 
situated either in Lucknow or Calcutta, 
which remained unsold, and whether any 
means were available to the deeree-holder 
of realizing the amount due to him 


other wise. 

It is not denied ou behalf of the decree- 
holder that some of the mortgaged properties 
situated in Caleutta are still unsold. All that 
ig contended on his behalf is that the decree- 
holder had a right to proceed against any 


property he liked and that he was 
entitled to realize the money out of the 
rents and profits of any of the mortgaged 
properties by substitution, if that property 
was found to be unsaleable. 

Section 51 of the Code of Civil Procadure 
authorizes a Court executing a decree to 
order execution by appointing a Receiver, 
but that section is “subject to the con- 
ditions and limitations prescribed” by Order 
XXXIV, rules 4, 5 and 6, which provide 
that in a suit for sale the decrea sball 
direct that if the mortgagor fail to pay 
the amount due under the decree within 
the time specified therein, the mortgagee 
shall be entitled to bring the mortgaged 
property to sale and that, in case the net 
proceeds of any such sale bə found to 
be insuffieient. to pay the amount due to 
the decree-holder and the balance be legal- 
ly recoverable from the mortgagor other. 
wise than out of the property sold, the 
Court may pass another decree for that 
balanca against the mortgagor personally. 
The mortgagee has, therefore, no right to 
proceed against the mortgagor personally 
till the mortgaged properties have bean 
sold and another decree is obtained by 
the mortgagee for the recovery of the 
balance due to him from the mortgagor 
personally. He is not entitled to obtain 
such a decreo till the whole of the 
mortgaged security is found insufficient to 
satisfy the mortgagee’s claim. [Badri Dus 
v. Inayat Khan (1)]. The mere fact that one 
property is unsaleable is no ground for 
dispensing with the sale of the remaining 
properties mortgaged. i 

The right of a mortgagee to realize 
the rents and profits of any of the 
mortgaged properties in reduction of the 
principal or interest due to: him is a 
right incidental to a usufructuary mortgage, 
a mortgage by conditional sale or an 
English. mortgage, if the mortgage-deed 
contains such a covenant; bub a simple 
mortgagee has no right to proceed against 


the rents and profits of the mortgaged 
property even if that property thereafter 
proves to bs unsaleable, except in the 


manner provided by Order X XXIV, rule 6, of 
the Code. of Civil Procedure. A simple 
mortgages has no immediate right to oust the 


mortgagor by getting a Receiver appointed 
(1) 22 A. 404; A. W. N. (1900) 132. 
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in order to compel him to pay the rents 
and profits towards the mortgage-money, unless 
the security be of a floating natare, 
Order XL, rule 1, of the Code, does not 
authorize the Court to remove from the 
possession or custody of] property any 
person, whether he be a —purty tə the 
ane whom the other 

right so to 
erved by Kerr, that 
any thing 
nes to which the 
otain possession 
























which prevented execution at Common Law, 
the Court had no jurisdiction to appoint a 
Receiver merely because under the circum. 
stances of the case it would be a more con- 
venient mode of obtaining satisfaction of a 
judgment than the usual modes of execution. 
in The Manchester and Liverpool District 
Banking Oompany Limited v. Parkinson (3), 
where a judgment-creditor applied for the 
appointment of a Receiver of the furniture, 
chattels and business of the deceased judg- 
ment-debtor with power to get in and 
receive the debis due to such basiness and to 
apply the same in or towards the satisfaction 
of the judgment without taking steps to 
obtain execution of the judgment in the 
ordinary course of law by fieri fuctas or 
attachment of the debts, Lord Hsher, M.R, 
with whom Fry, L. J., and Lopes, L. J., oon- 
nurred, in disallowing the application, 
ved:— Is it just or convenient that such 
:der should be made, when there ig 
a clear and usual mode of realising 
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his . possession, uuder the legal estate, cannot 
be disturbed except in a casa of fraud or 
apprehended danger to the rights of the mort- 
gagee, if the estate ba not taken under the 
protéction of the Court, A Receiver may be 
appointed whenever it appears that the mort- 
gagor is making such use of the premises 


as to impair the security aud when the. 


security is inadequate, but as explained 
by Woodroffe, “this inadequacy may be 
either, first, the insufficiency of the mort- 
gaged premises as a security for the 
mortgaged debt; or, secondly, the irrespon- 
sibility or inability of the mortgagor or other 
person liable for the debt to pay any 
deficiency.” (Woodroffe on Receivers, 5th 
edition, page 161). 

In the present case, 
still vested in the mortgagor. The sale- 
ability of the. village in question is the 
subject of an appeal. Someof the mortgage 
properties have not yet been sold and bey 
the fact that the Local Governme 
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the legal estate is 


not interfere by this kiad of interim protec- 
tion of the property. Where indeed the pro- 
perty is as it were in medzo, in the enjoyment 
of no one, the Court can hardly do wrong in 
taking possession. It is the common interest 
of all parties that the Court should prevent 
a scramble.. Such is the case when a Receiver 
of a property of à ased person 18 appoint- 
ed pending a litigation ii 
Court as to the right of pr 
tion. No one is in b 
enjoyment of property s 
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In Ram Chand v. Durga Prasad (1) it was 443, 456, 462—Represen 
held by the Full Bench that the failure to Compromise on his behalf b 


original position —Suit by mi 
advance a claim to pre. sa defence passed on compromise made bi 
to a suit on a i he Relief Act (I of 1877), s. 42. 

effect of ma Where A. had represented 
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made for that purpose under section 456. 
The result of the case, if tried out, would have 
been in favour of the appellants in respach 
of Ismailganj while lots would have basn 
drawn between appellants and respondent as 
regards the small share in Khushalpur. On 
December 15, 1899, the. parties t» the re- 
spondent’s suit entered iuto a compromise 
whereby respondant alone was to havea 
decree for possession of the whole property 
on payment of the price entered in the deed 
of sale. This compromise was signed by 
Hari Pershad who was described in the titla of 
the suit as guardian of the minor defendanis. 
No sanction was asked for or obtained as 
required by section 462 of the Civil Proes- 
dure Code. In the appellants’ suit,'he filed 
an application for the dismissal of the suit 
which was accordingly dismissed. The 
guardianship of the respondent over the ap- 
pellants was removed by an order of the 
Deputy Collector of Sitapur in July 1907, 
On February 22,1908, the appellants brought 
a suit in the Court of the Subordinate Judge 
of Sitapur for a declaration that the deed of 
compromise and the deerae of Dacember 15, 
1899 had no binding fores agains’ the plaint- 
1ffs and thab they were entitled to ba 
stored to the position they held prior to the 
proceedings held on September 15, 1899. 

The Subordinate Judge granted the ap- 
pellants’ prayer and gave them a decrea in 
terms prayed. Against these findings, the 
respondent appealed to the Court of the 
Judicial Commissioner when the appeal was 
heard by the Judicial Commissioner and 
the first Additional Judicial Commissioner, 
the former holding that the procaedings in 
1893 were not binding on the minors. He 
doubted whether the suit was brought under 
Bection 42 of the Specific Relief Act, but in 
any event he thought that the discretion of 
the Court- stould’ be exercised in favour of 
the appellants while the first Additional 
Jadicial Commissioner differed with him on 
the last point. The rasult was that the 
appeal stood dismissed, but the Cours direct- 
ed that the appeal be laid before the second 
Additional Judicial Commissioner under 
section 98 of the Civil Procedure Code of 1928 
iuasmueh as the difference arose on a point of 
law. He, however, decided in favour of the 
respondent and expressed his opinion on tha 
ease in general, From this decision, an ap- 
peal was preferred to tho Judicial Committee. 
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Mr. Grey with him Mr. Jacob, on behalf of 
the Appellants, contended that the Judicial 
Commissioners not having differed on any point 
of law, the appeal should have bsen dia- 
missed under the provisions of ssstion 98 of 
the Civil Prozadure Coda of 1908. The 
exercise of the discretion of the Court to 
grant or refuse relief to appellants was not a 
point of law withinthe meaning ofthat sechion. 
The Judicial Commissioners had no power to 
refer any point of law while the Additional 
Judicial Commissioner kad no power to come 
to any findings apart from the specific point 
referred to him. The relief was already 
given by the Subordinate Jadg2 and no 
sufficient reason was given to interfere with 
the exercise of his discretion. They ought 
tə have found that no sanction was given 
to the compromise or withdrawal. The 
respondent as the guardian abused his au- 
thority aud brought abuh a compromise 
much to his own advantage and to the detri- 
meut of the minors, The appellants were 
not bound by the proceedings at all. 


"Reference was mada to Ramanathan Chettt 
v. Murugapp2 Ohetti (1), [sri Dui Koer v, 
Musammat Hansbuttz Koerain (2), Lall Singh 
v. Ghansham Singh (3). 


Messrs. De Gruyiher, K. O., and Lowndes, 
for the Respondent, contended that in case of 
pre-emption the suit had to ba broaght with- 
in one year. 


[Mr. Ameer ALI: Your point is that the suit 
was brought not for the minor but the name 
of the minor in the suit was made use of for 
some ulterior purpose, yon managed anyhow 
to get hold of the property]. There were con- 
current findings of two Courts. 


[Loro Atkinson: The question of concur- 
rent findings applies to cases where there have 
béan decisions of two Courts below, but not 
to a case where there had been no jadgmant 
of one, although decision had bsen by mistake 
entered.] The dismissal of suit in 1899 was 
not procared by any fraud ou the part of the 
respondent nor was it prejudicial to the 
interests of the minors. 


Mr. Grey replied, 


(1) 83 I. A.139; 8 A. L., J. 707; 10 C. W. N. 825; 22 
M. 283; 8 Bom. L. B. 498; 16 M. L. J. 265; 4 C. L.J. 
189 (P. C. 5 1 M. L T. 227. 

(2) 10 T. A. 150; 10 C. 324; 13 C, L. R. 418. 

(3) 9 A. 628 al p. 012; A. W, N. (1887) 179 & 154. 


d 
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JUDGMENT. 

Sig JOHAN Epag.—The suit in which this 
appeal from a decree of the Court of the 
Judicial Commissioner of Oudh has arisen 
was brought by Kunwar Partab Singh and 
Kunwar Ahbaran Singh in the Court of 
‘tthe Subordinate Judge of Sitapur against 
Bhabuti Singh and others on the 22nd 
February 1908. The plaintiffs, who are the 
appellants here, sought by their suit to 
have jt declared that a decree which was 
made on the 15th December 1899 in a 
suit for pre-emption which had been brought 
by Bhabuti Singh, who is respondent here, 
on the 26th June 1899 against certain 
' vendees and others, and in which the appel- 
lants, who were then minors, had been 
added as defendants, was not binding as 
against them. The plaintiffs-appellants also 
sought in this suit to have a decree set 
aside which had been made on the 15th 
December 1899 in a -suit for pre-emption 
which had been brought on the 27th July 
1899 by them under the guardianship of 
one Hari .Pershad against the vendees and 
others and in which Bhabuti Singh had been 
added as a defendant, and they claimed 


to be restored to the position which they . 


had held prior to the 15th December 1899 
and such other relief as they were entitled 
to. ; 
The material facts which their Lordships 
find are briefly as follows:—The plaintiffs 
were the sons of Raja Balbhaddar Singh 
who died on the 27th December 1897. The 
property of the joint family consisted of, 
amongst other things, shares in Mahal 
Ismailganj and Mahal Khushalpur, in respect 
of which Raja Balbhaddar Singh was at 
his death recorded in the Revenue papers 
as the proprietor. After the death of Raja 
. Balbhaddar Singh, the defendant-respondent, 
Bhabuti Singh, assuming to act as the 
guardian of the plaintiffs and as the manager 
of their property, obtained in April 1598 
mutation of names in the Revenue papers 
in their favour. Syed Muhammad Ismail, 
Syed  Idur Hasan and Syed Muhammad 
Sadiq, on the 8rd August 1898, sold certain 
shares in Mahal Ismailganj and Mahal 
Khushalpur to Munshi Niaz Ahmad, Babu 
Ram and Bhagwan Das. It was in respect 
of that sale that the suits for pre-emption 
. of the 26th June 1899 and the 27th July 
1899 were brought. The vendors and the 
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vendees were original defendants to these 
suits. Bhabuti Singh had a right of pre- 
emption equal but not superior to the right 
of pre-emption of Partab Singh and Ahbaran 
Singh in respect of the shares which were 
sold in Mahal Khushalpur, and he had 
a right of pre-emption inferior to theirs 
in respect of the shares which were sold 
in Mahal Ismailganj. It is obvious that 
the interests of the minors, Partab Singh 
and Ahbaran, conflicted with the interests 
of Bhabuti Singh. On the 26th June 1899, 
Bhabuti Singh, on his own behalf, brought a 
suit to pre-emptthe shares which had been sold 
in the two Mahals, and made the vendors and 
vendees defendants to the suit. On the 
5th August 1899, Bhabuti Singh caused 
Partab Singh and Ahbaran Singh, who 
were then minors, to be added as defendants ' 
to that suit.. According to the amended 
plaint, Partab Singh and Abbaran Singh, 
minors, under the guardianship of Hari 
Pershad, were added as defendants under 
an order dated 5th August 1899, The 
Court appears to: have made an order on 
the 5th August 1899 that Partab Singh and 
Ahbaran Singh should be added as defend- 
ants, but it does not appear thatthe Court. 
had ordered that they should be added as; 
defendants under the guardianship of Hari 
Pershad. The amendment of the plaint 
adding Partab Singhand Ahbaran as defend- 
ants was not attested by the signature of 
the Judge. No order appointing Hari 
Pershad as a guardian for the suit for 
Partab Singh or Ahbaran Singh was applied 
for or was made. By section 443 of the 
Oode of Civil Procedure, 1882, it was 
enacted that:— 


“Where the defendant toa suit is a minor, 
the Court, on being satisfied of the fact of 
his minority, shall appoint a proper person 
to be guardian for the suit for such minor, 
to putin the defence for such minor, and 
generally to act on his behalf in the conduct 
of the ease." 

By section 441 of the same Code, it was 
enacted that:— 


"Hvery application to the Court on behalf 
of a minor (other than an application under 
section 449) shall be made by his next 
friend, or by his guardian for the suit.” 

The result is that the minors, Partab 
Singh and Ahbaran Singh, were not in law 
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represented inthe suit which was brought 
"by Bhabuti Singh. 

On the 27th July 1899, Bhabuti Singh, 
who was then the defacto guardian of the 
minors, Partab Singh and Ahbsran Singh, 
and the manager of their property, caused 
a suit for pre-emption in respect of the sale 
_ of the 3rd August 1898 to be brought by 
Partab Singh and Ahbaran Singh uuder the 
guardianship of Hari Pershad against the 
same vendors and vendees who were defend- 
ants to the snitof the 26th June 1899. 
The shares which it was sought to pre-empt 
by the suit of the 27th Jely 1899 were the 
same shares which it had been sought to 
pre-empt by the suit of the 26th June 1899, 
Onthe 7th August 1899, Bhabuti- Singh 
was added as a defendant to the suit of the 
27th July 1899. On the 27th July 1899, 
Hari Pershad had in the suit in which 
Partab Singh and Ahbaran Singh were the 
plaintiffs filed an application to be appointed 
their guardian ad litem. The application 
purported to be made under section 456 of 
the Code of Civil Procedure, 1882. The 
Subordinate Judge, to whom the application 
was made by his order of the 27th July 1899 
held that, the application was unnecessary, 
and directed that the costs should be borne 
by the plaintiffs in that suit in any event. 

Bhabuti Singh, the vendors, the vendees, 
‘and Hari Pershad, professing to act on 
behalf of Partab Singh and Ahbaran Singh, 
entered into an agreement of compromise, 
and on the 15th December 1899 filed in the 
suit, in which Bhabuti Singh was the plaint- 
iff, a petition in which it was stated that it 
was agreed that Bhabuti Singh should pay 
Rs. 15,000 without costs to the vendees, 
and that a decree for possession of the pro- 
-perty sold should be passed in favour of 
Bhabuti Singh by right of pre-emption. On 
that petition, the then Subordinate 
Judge passed a decree in that suit in favour 
of Bhabuti Singh. As Hari Pershad had 
not been appointed guardian for the 
suit for the minors, Partab Singh and 
Ahbaran Singh, they were inlaw unrepre- 
sented, and the decree did not bind them. 
Fur ‘her, Hari Pershad had not obtained the 
leave of the Court to enter into that 
agreement of compromise on behalf of the 
minors, Partab Singh and Ahbaran Singh. 

In pursuance of the agreement of. com- 
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promise to which their Lordships have 
referred, Hari -Pershad, professing to act as 
guardian of the minors, Partab Singh and 
Ahbaran Singh, on the 15th December 
1599, presented to the Court a petition in 
the suit in which Partab Singh and 
Ahbaran Singh were the plaintiffs, in which 
it was stated that it had been settled 
between the parties that a decree should be 
passed in favour of Bhabuti Singh in his 
suit; that the compromise had been filed in 
Court; and that Partab Singh and Bhabuti 
Singh were willing to withdraw their claim, 
and ib was prayed thatthe withdrawal of their 
claim should be sanctioned, and that their 
suit should be dismissed. That petition was 
signed by Hari Pershad, Bhabuti Singh, 
the vendors, and the vendees. Hari Pershad 
appeared in Oourt in support of that 
petition, and stated that: “Since Bhabuti 
Singh has acquired this Aeakkzat on the 
basis of pre-emption, therefore, the minors 
have now no objection, and they do not 
advance a claim to the said hakkzat as 
against Bhabuti Singh." On that petition 
the then Subordinate Judge dismissed the 
suit of Partab Singh and Ahbaran Singh. 
It does not appear that the Subordinate 
Judge was informed that the minors, Partab 
Singh and Ahbaran Singh, were in law 
unrepresented in the suit of the 26th June 
1899, in which Bhabuti Singh had obtained 
a decree as against them and others for the 
pre-emption of the shares which Partab 
Singh and Ahbaran Singh were in their 
suit claiming to  pre-empt; nor does it 
appear that the Subordinate Judge was 
informed that the petition for the dismiasal 
of the suit of Partab Singh and Ahbaran 
Singh was made in pursuance of an agree- 
ment of compromise which Hari Pershad, 
acting as next friend of the minora Partab 
Singh and Ahbaran Singh, had eutered into 
without the leave of the Court. This 
Board has held in Manohar Lab v. Jadu 
Nath Singh (4) that in cases to which 
section 462 of the Code of Oivil Pro. 
cedure, 1882, applies, there ought to be 
evidence that the attention of the Court 
was directly called to the fact that a minor 


(4) 33 I. A. 128; 8 Bom. L. R. 489; 10 C. W. N. 898; 
4 Ò. L. J. 3; 16 M, L. 3.201; 8 A. L, J. 710; 28 A, 585, 
9 O. C. 219; 1 M. U. T. 210. 


^ there was 
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was a party to the compromise, and it ought 
to be shown, by an order on petition, or in 
gome way not open to doubt, that the leave 
of the Court was obtained, and that it is not 
sufficient proof that the exigencies of sec- 
tion 462 were complied with to show that 
the minor was described in the title of the 
suit a8 a minor, as in that case, suing “under 
the guardianship of his mother,” and that the 
terms of the compromise were before the 
Court. The agreement of compromise in 
pursuance of which Hari Pershad obtainéd 
the dismissal of the suit of Partab Singh and 
Ahbarau Singh was void as against them and 
on that ground, if there were no other, they 
are entitled to have the decree dismissing the 
suit of the 27th July 1899 sat aside. 

Hari Pershad had been a karima of Raja 
Balbhaddar Singh, and he acted ina sab- 
ordinate capacity under Bhabuti Singh in 
the management of the property of Partab 
Singh and Ahbaran Singh after Bhabnti 
Singh assumed the guardianship of the 
minors. Their Lordships agree with the 
learned Judicial Commissioner that in the 
proceedings to which they have referred, 
“Hari Pershad was a mere dummy, that 
no one to  protecb the in- 
terests of the plaintiffs (Partab Singh 
and Ahbaran Singh), and that in fact 
Bhabuti Singh took advantage of his posi- 
tion." Their Lordships find that Hari 
Pershad was introduced into the suits of 
1899 by Bhabuti Singh as the guardian 
or next friend of the minors Partab Singh 
and Ahbaran Singh to advance the interests 
of Bhabuti Singh and to defeat the interests 
of Partab Singh and Ahbaran Singh, for 
whom previously and subsequently Bhabuti 
Singh was acting as guardian and as the 
manager of their property. Hari Pershad 
throughout acted under the directions and 
on behalf of Bhabati Singh and in his 
interests and contrary to the interests of 
Partab Singh and Ahbaran Singh, aud to 
their detriment. Upon these findings of fact 
it follows as an obvious conclusion that 
the compromise and the proceedings which 
were taken in pursuance of it were not 
binding upon Partab Singh and Ahbaran 
Singh, and it is clear, apart from the 
other considerations which their “Lordships 
have already discussed, that Partab Singh 
and Ahbaran Singh are also on these findings 
of fact eutitled to relief. 
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The Subordinate Judge of Sitapur ia this 
suit gave Partab Singh and Ahbaran Singh 
a decree on the 29th July 1908. From 
that decree Bhabuti Singh appealed to the 
Court of the Judicial Commissioner of Oudh. 
The appeal was heard by a Bench consisting 
of the Judicial Commissioner and the first 
Additional Judicial Commissioner. The 
learned Judicial Commissioner, on the facts 
found by him, held that Partab Singh and 
Ahbaran Singh were entitled to the decree 
which they had obtained from the .Sub- 
ordinate Judge, and that the appeal shall 
be dismissed with costs. The firsb Addi- 
tional Judicial Commissioner agreed with 
the findings of the Judicial Commissioner 
on all the material facts. In his judgment, 
the first Additional Judicial Commissioner 
stated :— 

“I agree with my learned colleague in 
holding that itis satisfactorily established 
that the appellant (Bhabuti Singh) was 
de facto manager of the minors’ property 
at that time (1899), and that Hari Pershad 
in ‘withdrawing the minors’ suit acted under 
his instructions. If the case had been fought 
out, the minors (Partab Singh and Ahbaran 
Singh) would probably have obtained a 
decree for the larger portion of the property 
aud lots might have been drawn with 
respect to a smaller portion thereof. In 
arranging for this compromise the appellant 
acted in his own interests, and the reason 
why he got a pre-emptive snit instituted 
on behalf of the minors was to protect 
himself in -case other persons who hada 
better right of pre-emption than himself 
instituted suits claiming pre-emption of the 
property. After the period of limitation 
for such suits had expired, he withdrew 
the minors’ claim and obtained a decree 
in his own favour." 

Notwithstanding that finding, the firsb Ad- 
ditional Judicial Commissioner, for reasons 
which appear to their Lordshirsto be irrele- 
vaut, considered that exercising a discretion 
under section 42 of the Sgecific Relief Aot, 
1877, he ought to refuse to grant the relief 
for which Partab Singh and Ahbaran had . 
prayed, and held that the appeai should 
be allowed and the suit dismissed with 
casts. Section 42 of the Specific Relief 
Act, 1877, did not apply. The Jndicial 
Commissioner and the first Additional 
Judicial Comnissioner having differed, in 
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opinion on the point of law as. to whether 
section 42 of the Specific Relief Act, 1877, 
applied to the case, directed that the appeal 
should be laid before the second Additional 
Judicial Commissioner under section 98 of 
the Code of Civil Procedure, 1908. The 
second Additional Judicial Commissioner 
did not apparently confine himself toa con- 
sideration of the point of law with which alone 
he had, under sec!icn 98 of the Code of Civil 
Procedure, 1908, jurisdiction to deal; he 
Apparently agreed with the opinion of the 
first Additional Judicial Commissioner that 
section 42 of the Specific Relief. Act, 1877, 
applied, and held that the appeal should be 
allowed.and the suit should be dismissed with 
Gósts in both ` Courts. In accordanca with 
thë opinions of the first Additional Judicial 
Commissioner and the second Additional 
Judicial Corimissioner, a decree was passed 
ön the 14th March 1910 by the Court of the 
Judicial Commissioner of Oudh allowing the 
appeal and dismissing the suit with costs, 
From that decree this appeal has been 
brought. : 

Their Lordships are of opinion that this 
appeal should be allowed and the decree of 
the Court of the Judicial Commissioner 
should be set aside, and that the 'appellanis, 
Partab Singh and Ahbaran Singh, should 
have a decree setting aside the decree of the 
15th December 1899 in their suit, and declar- 
ing that the agreement of compromise and 
the decree of the 15th December 1899 in the 
suit of Bhabuti Singh are not binding upon 
them or either of them, and that they are 
entitled to such rights as they had before 
their suit was dismissed on the 15th Decem- 
ber 1899. Their Lordships will advise His 
Majesty accordingly. Bhabuti Singh the 
respondent must pay the costs of this appeal 
and of his appeal to the Court of the Judicial 
Commissioner of Oudh. 

Appeal allowed. 

Soliciters for the Appellants: Messrs. 
Ranken Ford, Ford and Ohester. 

Solicitors for the Respondent: 
T. L. Wilson & Co. 


Messrs. 


MADRAS HIGH COURT, 
Crvit MiISGELLANEOUS APPEAL No. 84 or 1912. 
' Febraary 20, 1913. 
Present: —Justice Sir Ralph Benson, KT., and 
Mr. Justice Sundara Aiyar. 
PONNUSWAMI CHETTY —PETITIONER— 
APPELLANT 
versus 


NARAYANASWAMI CHETTY AND OTAERS 


—QOTNTER- PETITION ERS—~ RESPONDENTS. 

Provincial Insolvency Act (III of 1907), s. 4—" Unable 
to pay debts”—Insolvency application, when abuse of 
process of Court—Civil Procedure Code (Act V 
of 1908), s. 55, cl. 3. 

Under the Provincial Insolvency Act a debtor 
cannot be declared an insolvent on the mere 
ground that the property he actually has in hand is 
less than the amount óf his debt. He cannot be 
permitted to claim relief under section 4 of the 
Provincial Insolvency Act merely on the ground 
that he has to realise his assets from other persons 
who are in possession of them. 

It is an abuse of the process of Bankruptcy Law 
to use it for the purpose of getting the Court to 
réalise a debtor’s share of the family property from 
his brother who refases to give it to him. The use 
of Bankruptcy Law for a purpose foreign to ita 
object would be an abuse of the process of law. 
Where an application to be adjudicated an insolvent 
amounts to an abuse of process of Courb, it cannot be 
granted. 

Ea parte Official Reciever; In re Bond, (1888) 21 Q. 
B.D.17; 57 L.J. Q. B. 501; 58 L. T. 887; 36 W. R. 
700; 5 Morrell, 146, Es parte Painter: In re Painter, 
(1895) 1 Q. B.85; 6 4L. J. Q. B. 22; 71 L. T. 581; 
1 Manson 499, 43 W.R, 144; 15 R. 16; In re Hancock; 
Ew parte Hillearys, (1904) 1 K. B. 685; 78 L. J. K. B. 
245; 52 W. R. 646; 90 L. T. 289; 11 Manson 1; In re 
Betts, Ew parte Official Receiver, (1901) 2 K. B. 30; 70 
L. J. K. B. 511; 49 W. R. 447; 84 L. T. 427; 17 1, L. 
R. 388; 8 Manson 227, referred to. 

Origin and object of Insolvency Law discussed. 

Acts of bankruptcy are of three kinds, namely, 
thosé which arise from dealings by a debtor with his 
property, those which consist of personal acts or 
defaults committed by him, and those which arise from 
the condition of his affairs showing him to be an 
insolvent. The essence of first two classes of acts 
lies in the intention of the debtor to avoid or evade 
the payment of his debts. 

Everything which would bea ground entitling a 
creditor to get an adjudication order against his 
debtor would nob justify an application by the debtor 
himself to be declared an insolvent. A voluntary 
petition by the debtor for an order of adjudication 
would certainly entitle a creditor to apply for an 
adjudication order against the debtor. 

Reotion 53, cl. (3), Civil Procedure Code, does not 
entitle the debtor to be declared an insolvent where 
his application does not comply with the provisions 
of Insolvency Law. 

Bava Jeer Chetty v. Bava Rangasawmi Chetty, 12 Ind, 
Cag. 618; 10 M. L. T. 433; (1911) 2 M. W. N. 480; 22 M, 
L. J. 52; Kali Kumar Das v. Gopi Krishna Roy, 12 Ind, 
Cas. 48; 15 C. W. N. 990, Girwardhari v. Jai Narain, 
7 Ind. Cas. 89; 7 A. L. J. 885; 82 A. 645, referred to. 
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Appeal against the order, dated 29th March 
1912, of the District Court of Salem in 
Insolvency Petition No, 3 of 1911. 

Mr. T. R. Venkairnma Sastri, 
Appellant. 

Mr. T. R. Ramachandra Atyar, for the Re- 
spondents. 


JUDGMENT.—This is an appeal against 
an order of the District Court of Salem refus- 
ing to adjudge the petitioner an insolvent on 
& petition put in by himself. He stated in 
his petition, presented under section 11 of 
the Provincial Insolvency Act III of 1907, 
that he was unable to pay his debts. 
His debts, according to him, amount’ to 
Rs. 5,948-4. According to his statement 
of assets, besides a trifling sum of money 
in hand, he admitted that as an undivid- 


for the 


ed member of a Hindu family consisting 
of himself and his brother he had con- 
siderable other property. He estimated 


his share in family lands at Rs. 3,485, 
of jewels at Rs. 4,516 and of monies at 
Rs. 20,000. He also stated that he had debts 
due .to him to the ‘extent of Rs. 1,975 
of which Rs. 1,000 was alleged to be 
barred by limitation. On this statement, 
the District Judge disminsed his petition 
holding that he could not be called an 
insolvent. The petitioner’s reason for seek- 
ing to be adjudged an insolvent, not- 
withstanding the fact that his assets were 
much larger than his liabilities, was that 
his brother would not give him his share 
of the family properties, and that he and 
his brother had been quarrelling for the 
last five or six years. In his deposition he 
stated that his brother alleged that a 
division had already taken place and that 
the petitioner was not entitled to receive 
anything from him. 


On appeal, it is contended that the 
Judge was bound to adjudge the petitioner 
an insolvent as he had stated that he 
was unable to pay debts as required by 
section 11, sub-section (1), clause (a). 
Reliance is also placed, in support of this ar- 
gument, onsection 4, clause (f), which provides 
that “a petition by a debtor to be adjudged 
an insolvent is itself an act of insolvency.” 
It is admitted that the Court is not bound 
to adjudge a debtor an insolvent on hig 
own petition, if t» do so would result in 
an abuse of the process of the Court. 


But it is urged that the petition in this 
case was an honest one put in with the 
object of obtaining relief from undue pres- 
sure by creditors. The petitioner was 
arrested by the District Munsif’s Court 
of Salem in execution of the decree in Origi- 
nal Suit No. 719 of 1911, for Rs. 1,733-9. 
This Court has held, in Bava Jeer Ohetty 
v. Bava Rongasawmz Ohetty (1), that a 
Court should not refuse to adjudicate a 
debtor an insolvent on the ground that 
the statement in his petition, that he was 
unable to pay his debts, was untrue, 
because some of the debts put for- 
ward were fictitious. See also Kai 
Kumar Das v. Gopt Krishna Roy (2) and 
Girwardhart v. Jai Narain (8). But the 
question in this case is whether the Court 
is bound to pass an order of adjudication 
where the debtor’s petition itself shows 
that his assets are more than his liabilities 
and the statement that he is unable to 
pay his debts is,- therefore, obviously in- 
correct, Mr. Venkatarama Sastri, the learn- 
ed Vakil for the appellant, does not con- 
tend that, if the allegation of inability to 
pay debts is the result of a mere 
arithmetical error in the calculation of the 
assets and liabilities, the Court is bound 
to pass an order of adjudication. His con- 
tention is that the expression unable to pay 
bis debte” does not necessarily mean that 
the debtor should have less reliable assets 
than the amount of his indebtedness, that, 
if his assets are of such a nature that he 
cannot get hold of them easily for dis- 
charging his debts, he must be regarded as 
unable to pay his debts, and that such is 
the case here, as the debtor said that his 
brother would not give him his share of the 
family properties. We have, therefore, to 
decide what the proper connotation of the 
expression unable to pay debts" is, as used 
in section 4 of the Act. No decision on the 
point has been brought to our notice. A 
person is ordinarily said to be insolvent when 
his liabilities exceed his assets, but this, of 
course, is not necessary to enable a creditor 
to get an order of adjudication against a 
debtor, He is entitled to get such an order 


(1) 12 Ind, Cas. 618; 22 M. L, J. 52; 10 M. L, T. 433; 
(1911) 2 M. W, N. 480. 


(2) 12 Ind. Oas. 48; 15 C. W. N. 990. 
(3) 7 Ind, Cas. 39; 32 A. 645; 7 A. Dd 835, 
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if the debtor has committed an act of insol- 
vency as defined in section 4, one of such 
acts being’ the debtor’s petitioning to be 
adjudged an insolvent, ‘There can be ao 
doubt, however, that everything which 
would be a ground entitling a creditor to get 
an adjudication order against his debtor 
would not justify an application by the 
debtor himself to be declared an insolvent. 
A voluntary petition by the debtor for an 
order of adjudication would certainly entitle 
a creditor to apply for an adjudication order 
against the debtor. One important object 
of the Law of Bankruptcy is to protect 
creditors against debtors who do not dis- 
charge their denta ‘by enabling them to 
realise their debts asfar as possible out of 
the debtor’s estate. Acts of bankruptcy dre 
of three kinds, namely, those which arise 
from dealings by a debtor with his property, 
those which consist of personal asts or 
defaults committed by him; and those which 
arise from the condition of his affairs showing 
him to be an insolvent. The essence of first 
two clauses of acts lies in the intention of 
the debtor to avoid or evade the payment of 
his debts. See Halsbury’s Laws of England, 
Vol. Il, page 13. Ifa debtor declares him- 
self unable to pay his debts, that is an act 
which would justify a creditor in seeking 
to get an order of adjudication against him, 
But it does not follow that the debtor him- 
self would be entitled to compel the Court 
to adjudge him an insolvent by making a 
declaration of inability to pay his debts. 
“Bankruptcy is entirely the creation of 
Statute Law. There is no such thing as a 
Common Law of Bankruptcy”. See page 4, 
Halsbury’s Laws of England, Vol. IL. One 
object of the law is, no doubt, to enable a 
debtor, unable to pay his debts, to obtain 
protection from legal proceedings by the 
persons of whom he has incurred debts or 
liabilities. Bankruptcy was at one time 
looked upon as a crime and even now ib 
is considered to involve a change of status 
and to carry with it certain quasi-penal 
consequences. In Reman Law, a defaulting 
debtor was sabject not only to imprisonment 
but to have corporal punishment. See 
5, Cyclopedia of American Law and Pro- 
cedure, 239. The germ of modern bank- 
ruptcy statutes is found by writers on the 
subject in the Roman cessio bonorum under 
which the debtor by, surrendering all his 


goods to creditors obtained exemption from 
the penalties to which he was subjected 
under the law. To relieve a debtor from 
the oppression of his creditors is one of the 
objects of Bankruptey Law. In Ha parte 
Painter, In re Painter (4), Vaughan Williams, 
J., observed— “But from an early period the 
Legislature recognised the necessity that 
the State had in a debtor being relieved from 
the overwhelming pressure of his debts, and 
that it was undesirable that a citizen should 
beso weighed down by his debts as to be 
incapacitated from performing the ordinary 
duties of; citizenship.” That wasthe reason 
why, as pointed out by the learned Judges, 
the Law of England which in earlier times 
did not allow a debtor himself to present a 
bankruptey petition, allowed him to do so 
by the Bankruptcy Act of 1849. But under 
what circumstances may a debtor do so? 
Undoubtedly he may, if his liabilities exceed 
his assets. But the Court is not bound to, 
and will not, decide by anticipation whether 


‘the assets, as they appear from the debtor’s 


petition, would, when they are realised, be 
necessarily less than the liabilities. The 
debtor is hable under the statute for any 
false statement he may make in his petition, 
but the order of adjudication will not be 
refused if on the statements contained- iu 
his petition he is entitled to the relief. 
But in our opinion, he cannot olaim it if the 
inability to pay his debts does not appear 
even on theallegations in his own petition. 
It may be that from what appears in the 
petition and the evidence before the Court, 
some of the assets admitted in the petition 
are of such a doubtful nature that the Court 
will accept the statement that the debtor 
is unable to pay his debts. According to 
the provisions of Act IIL of 1907, section 
15, the Court has to be satisfied with the 
proof of the right to present the petition 
before it can pass an order of adjudication 
under section 16; if it is not so satisfied, 
the petition should be dismissed. There 
may be cases, besides those where the assets 
are of a doubtful value, where relief will 
not be refused if the judgment-debtor states 
that he is unable to pay his debts. For 
instance, if may appear that some of the 
assets must take a long time before they oan 
be realised and that in consequence they 


(4) (1895) 1 Q. B. 85 at p. 88; 64 L. J. Q. B. 22; 71 
L. T. 581; 1 Manson, 499; 43 W. R, 144; 16 R. 16, 
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may have no appreciable marketable value; 
and in the meanwhile the debtor may be 
liable to be harassed and ovpressed by his 
own greditors. It may be right in such 
eases that the Court should not refuse to 
pass an order of adjudication on the ground 
that the petition does not show the debbtor’s 
inability. to pay his debts. But at the same 
time, it is, in our opinion, impossible to hold 
that a debtor i is entitled to be declared an 
insolvent on the mere ground that the pro- 
perty heactually has in hand is less than 
the amount of his debts. He cannot be 
permitted to claim relief merely on the 
ground that he has to realise his assets 


from the other persons who are in posses- i 


sion of them. To hold otherwise would be 
to enable aman to appoint the Oourt as his 
administrator merely because he is unwilling 
to take the trouble to manage his own 
affairs and call in his assets, or because 
it may be, he is not thoroughly efficient in 
the administration of his own affairs. 
are cases, no doubt, where the law of the 
country entitles a person to get himself 
declared au incapable man and to placa 
himself under the. protection of a public 
officer. The Court of Wards Act makes 
provision for this inthe case of certain 
landed properties, but the law of this country 
does not enable every person to do this. It 
is, in our opinion, clearly not the object of 
the Bankruptcy Law to do so. The petition- 


er’s prayer to ba adjudicated an insolvent. 


cannot be acceded to, first, because the state. 
ments in his petition do not, in the eye of 
the law, contain an affirmation that he is 
unable to pay his debts; secondly, it would be 
an abuse of process of the bankruptcy 
law to enable the petitioner to use it for 
the purpose of getting the Court to realise 
his share of his family property from his 
brother. It does not appear either from 
his petition or from his evidence that 
there are such serious impediments in 
the way of utilising his assets for the 
pay ment of his debts either by realising 
them himself or by raising money by 
means of the credit that those assets must 
give him. It is contended that there 
has been no case in which it has been 
held thatthe petitioner’s ach amounts to 
an abuse of the process of the Court ; 
but, onthe other hand, no case has been 
cited, and we are nob aware of ary, 


There - 


which has adopted the view that the law 
of bankruptcy may be used by any debtor 
merely for his own oonvenience to get 
his property administered and without . any 
reason forinducing the Court to believe 
that it is necessary to give him relief 
for protecting him from oppression by his 
creditors. In England, the Bankruptcy 
Act of 1883, section 8, enacted that, “A 
debtor’s petition shall alloge thata debtor 
is unable to pay his debts and the Court 
shall thereupon make a receiving order”. 

Notwithstanding the use of thə word 
‘shall’, ithas been repeatedly held that the 
Court is not bound to- pass such an order 
where to do so, would amount to ar abuse for 
the Court's prosess. See Hzpairie Oficial 
Receiver, In re Bond (5) where ths Court 
resciuded a receiving order passed on a joint ` 
petition by two debtors who were neither 
partners nor joint traders. The Court 
has, no doubt, to see whether the applica- 
tion in any particular case amounts to an 
abuse of its process. See Ha parie Painter; 
In re Painter (4), where it was held that 
an application by a debtor possessed 
only of an inalienable pension, made 
with the intention of evading a judgment 
summons against him for payment of his 
debt by instalments, did not amount to an 
abuse of the bankruptey law; also ln. re 
Hancoct, Hx parte Rillearys(6),in whichit has 
been held that the fact of the debtor's inten- 
tion being to avoid a committal order would 
nob amount to an abuse of process; where 
his property would still be liable for the debt 
in the bankruptcy proceedings. In re Betis, 
Ha parte Official Receiver (7) ,0n theother hand, 
where a debtor, with the intention of evading 


- the committal orders made against him upon 


judgment 
ruptey 


summonses, presented a bank- 
petition after having previously 
at short intervals and with the sama 
object, presented two other petitions upon 
whish receiving orders had been made, 
the Court refused relief on the ground of 
toe petition being an abusa of its process. 
We fdel quite satisfied that the use of 
the bankruptcy law for a purpose foreign 


(5) (1883) 21 Q. B. D.17; 57 L. J. Q. B. 601; 58 L. 
T. 887; 36 W. R. 700; 5 Morrell, 148. 

(6) (1904) 1 K. B. 585; 73 L. J. K. B. 246; 52 W. 
R. 546; 90 L. T. 389; 11 Manson I. 

(7) (1901) 2K. B. 39; 70 L. J. K. B. 811; 49 W, R. 
447; 84 L. T. 427; 17 T. L, R. 383; 8 Manson 227, 
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to its objeecb must bə held to amouat b) an 
abuse of the Court’s proaees. 


Tt i is contended that in all cases where 
a debtor is arrested in exesution of a 
destee, he must be held entitled to be ad- 
judged an insolvent. This argument is 
based upon certain provisions of the Civil 
Procedure Code, Section 55 clause (3) 
enacts as follws:— Where a judgment- 
debtor is arrested in execution of a decree for 
the payment of money and brought before 
the Court, the Coort shall inform him 
that he may apply to be declared an insolvent 
and that he will be discharged if he has nòt 
committed: any act of bad faith regard- 
ing the subject of the application and if 
he complies with the provisions of the 
law of insolvency for the time being in 
force.” This provision does not entitle 
the debtor to be declared an insolvent 
where his application does not comply 
with the provisions of the Insolvency Law, 
Clause (4), no doubt, entitles him to be 
released from arrest if he expresses his 
intention to ba declared an insolvent, but, 
if he is unable to comply with the pro- 
visions of the Bankruptcy Law, the Court 
would certainly have power to arrest him 
again as shown by the same clause which 
provides that besides expressing his in- 


tention to apply to be adjudicated an 
insolvent, he must furnish security to the 
satisfaction of the Court that he will 


appear when called upon in any proceeding 
upon the decree in execution cf which he 
was arrested. We donot think that sec- 
tion 55 shows that the mere fact of arrest 
in execution of, a decrees entitles the 
debtor to an adjudication 
whether he is in reality, able to bring 
himself within the provisions of section 11 
of the Tusolvency Act or not. Jb may, 
no doubt, be urged that the result of 'this 
view might be that a judgment-debtor, 
who is not able to geb in his assets readily, 
may be unable to escape arrest and im- 
prisonment at the instance of any creditor 
who has a decree against him. But the 
Court is, in our opinion, armed with 
sufficient power by rule 40 of Order XXI 
to prevent such a judgment-debtor being 
improperly , harassed. lt enacts that where 
"it appears to the Court that the judg- 
ment-debtor is unable, from poverty or 
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other sufficient cause, to pay the amount 
of the decree..,......the Court may, upon 
such terms as it thinks fit, make an order 
disallowing the application for his arrest 
and detention, or directing his release, as 
the case may be." There is no reason 
why the petitioner in this case should 
not resort to the provisions of this rule 
for avoiding detention in jail if his con- 
duct is such as to deserve protection from 
Courts. 

We see no reason for holding that the 
order of the District Judge dismissing the 
petition in this case is wrong. We dismiss 
the appeal with costs. 

Appeal dismissed, 


UPPER BURMA JUDIOIAL COMMIS. 
SIONER’S COURT. 


_ Civit Revision Apprication No. 158 or 1911, 


June 16, 1913. 
Present: —Mr. McColl, A. J. C. 
MI SAW MI—Appttoant 
versus 
NGA NYAN HLAING AND ANOTHER—- 


RESFONDENTS, 

Probate and Administration Act (V of 1881), 
s. "ü— Assignment of bond—Assignee not to sue 
merely to recover his own loss but as trustee of all 
persons interested $n estate. 

The assignment of a bond under section 79 of the 
Probate and Administration Actis nota merely formal 
aot. Snch assignment can only be effected on appli. 
cation by petition, and on the Court being satisfied 
that there has been a breach of the conditions of the 
bond, and the Court may impose such terms as to 
security, payment into'Court and soon as to it may 
seem fit, and there must be a legal assignment lof 
the bond under the signature of the J udge. 

An assignees cannot sue merely to recover the loss 
which he himself has suffered from the mal-ad- 
ministration of the estate. He must sue in a repre. 
sentative character as the trustee of all persons 
interested in the estate to recover the full amount of 
wastage. 


Mr. S. Mukerjee, for the Applicant. 

Mr. J. O. Ohatterjee, for the Respondent. 

JUDGMENT.—One Ma Pin (Go ob. 
tained Letters of Administration to the estate 
of her son and daughter-in-law and executed 
a bond in favour of the District Judge for 
the due administration of the estate. The 
defendants-respondents executed that bond 
as sureties, 
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The plaintiff-applicaut, having obtained 
a decree against the estate, proceeded to 
execute it, but only obtained partial satisfac- 
tion. She then applied to the District 
Judge fora summary order -directing the 
defendants-respondents as sureties to pay 
the balance. 

Instead of at once rejecting this ap- 
plication, which 1 am surprised to find 
was signed by a Pleader, the District 
Judge held an inquiry and came to the 
conclusion thatthere had been a breach 
of the conditions of the bond and directed 
the plaintiff-applicant to bring a suit on 
the bond. The plaintiff-applicant then 
brought a suit against the defendants- 
respondents for the balance of the decretal 
amount still due to her without making Ma 
Pin Go a defendant and without filing the 
bond or even alleging that it had been 
assigned to her. The Township Judge 
in whose Court the suit was brought 
accepted a copy of the bond instead of the 
original and treated the District Judge’s 
order on the miscellaneous application as 
an assignment and proceeded with the suit. 
He found that there had been a breach of 
the conditions of the bond and granted 
plaintiff-applicant a decree. 

On appeal, the learned Additional Judge 
held that there had been no assignment of 
the bond and that the suit was not 
maintainable. He accordingly reversed the 
decree and dismissed the suit. 

The plaintiff-applicant has now applied 
for revision to this Court. 

It is clear that the Township Judge has 
but a hazy notion of the procedure to be 
adopted in cases of this sort and of the 
nature of the suit that may be brought 
after the assignment of a bond 
section 79, Probate and Administration Act. 


I have examined the administration 
proceedings and find that the original bond 
is filed in them and thatit has not been 
assigned. As the learned Advocate for the 
respondents has pointed ont, the assigament 
of a bond under section 79, Probate and 
Administration Act, is nob a merely formal 
act. It can only be done on application 
by petition and on the Court’s being satisfied 
that there has been a breach of the œa- 
ditions of the bond, and than it is to be 
done on such terms as to security, payment 
into Court and so on as the Courts may 
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think fit, and, of course, there must be 
a legal assignment of the bond under the 
signature of the Judge. In the present 
case, there was no application for an assign- 
ment. The District Judge does not appear 
to have applied his mind to the provisions 
of section 79, Probate and Administration 
Act, at all, and there was no assignment. 

By executing the bond, the defendants- 
respondents rendered themselves liable to 
the District Judge for the breach of any 
condition of the bond, but until that bond 
is legally assigned they are liable to no 
one else. 

Then again, as I have said above, the 
Township Judge is clearly ignorant of the 
nature of the suit which an assignee of 
such a bond is entitled to bring. He cannot 
sue merely to recover the loss which he 
himself has suffered from the mal-adminis- 
tration of the estate. He has to suein 
& representative character as the trustee 
of all persons interested in the estate to 
recover the full amount of wastage. 

The suit was utterly bad and was rightly 
dismissed by the lower Appellate Court. 

The application is dismissed with costs. 

Application dismissed, 


PUNJAB CHIEF COURT. 

Orvit Reviston Petition No. 451 or 1912. 
March 25, 1913. 
Presenit:—Mr. Justice Kensington and 
Mr. Justice Beadon. 

. GHULAM MUSTAFA-—DREFENDANT — 
PETITIONER 

versts 


Musammat HALIMA BIBI-—PrAINTIFY 


~ RESPONDENT, 

Award—Appeal— Revision —Decree based on award 
given without intervention of Oourt—Otvil Proce- 
dure Code (Act V of 1908), s. 104 (1), (6), Sch. II, 
Paras. 10, 16, 20. 

A notice, under paragraph 10 of Sohedule II, 
Civil Procedure Code, Act V of 1908,is not neces- 
gary where the parties are present in Court when an 
award is filed or they have otherwise come to know 
of the filing of the award. 

Muhammad Husain v. Laltu, 17 Ind. Cas, 480; 15 O. 
C. 294, distinguished. 

It is unnecessary to allow a period of ten days, 
under paragraph 16 of the said Schedule, for filing 
objections to an award where the parties accept it 
at the time it is filed or do so before the expiry of 
that period. 
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‘Mehta Kashi Ram v. Dadabhoy, 124 P. R. 1880 and 
Sheo Narain v. Sheo Ram, 16 P. R. 1899, followed. 

Velu Pillay v. Appaswamt Pandaram, 9 Ind. Cas, 
197; (1911) 1 M. W. N. 141; 9 M. L. T. 301; 21 M. L. 
J. 444 and  Ruddorajw Sooraparaju v. Ruddaraju 
Narayanaraju, 17 Ind. Oas. 431; (1912) M. W. 
N. 1232, distinguished. 

Notwithstanding there is no appeal from a decree 
made in accordance with an award obtained without 
the intervention of the Court, an appeal is competent 
under section 104 (1) (6) of the Civil Procedure 
Code from an order filing an award. An application 
of revision, therefore, from the final decree can be 
heard as an appeal. í 

Musammat Ram Ditti v. Amar Singh, 10 Ind. Cas. 
512; 172 P. L. R. 1911; 123 P. R. 1912; 103 P. W. R. 
1911 and Jagan Nath v. Nanak Ohand, 16 Iud. Cas, 
996; 248 P. L. R. 1913; 9 P. R. 1913, followed. 

Paragraph 20 of Schedule II of the Code of Civil 
Procedure does not prescribe any particular limit of 
time for the issue of a notice thereunder. 


Petition, under section 115 of Act V of 
of 1908, for revision of the order of the 
District Judge, Amritsar, dated the 28th 
November 1911, decreeing the claim in 
„accordance with the award. 


Mr. Broadway, for the Petitioner. 
The Hon’ble Mr. Shadi Lal, R. B., for 
the Respondent. 


JUDGMENT.—Ghulam Mohammad, Ghu- 
lam Hussain and Gulam Kadir were brothers, 
Ghulam Hussain died in 1884, leaving 
a widow Musammat Rahmat Bibi, who died 
in 1906. Musammat Rahmat Bibi’s heirs are 
her brother, Shams-ud-din, and her sisters 
Musammat Aziz Bibi, who married Ghulam 
Kadir, and Musammat Mehtab Bibi who is 
married to one Mohammad Bakhsh. 


Ghulam Mohammad died in September 
1908, leaving a widow Musammat Khanam 
Bibi and a daughter Musammat Halima 
Bibi, who is married to one Kamar-ud-Din. 


In June, 1910, Musammat Halima Bibi 
as an heir of her father brought a suit for 
her share of the joint property and for rendi- 
tion of accounts of the joint business. The 
chief defendant was Ghulam Kadir, who 
opposed the claim and the other defendants 
were Musammat Khanam Bibi, Shams-ud- 
din and Musammat Mehtab Bibi. 


Ghulam Kadir died on 12th October 1910, 
while the suit was pending and in his place 
Ghulam Mustafa his son, Musammat Ghulam 
Fatima his daughter, and Musammat Aziz 
Bibi were brouglit on the record. In accord- 
ance with an agreement entered into by 
all the parties concerned, the Oourt, on the 
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98rd March 1911, referred the whole suit 
to the arbitration of Khan Bahadur Sheikh 
Ghulam Sadiq, Honorary Magistrate. i 

The timo for filing the award was extended 
from time to time and nothing appears to 
have been done till the 19th October 1911, 
when all the parties agreed that the accounts 
of the business should not be gone into 
and that Musammat Halima Bibi should 
be given a lump sum of money to be fixed 
by the arbitrators in lieu of her share in the 
property and business. 

At this time, Musammat Khanam Bibi 
was also demanding her share as widow 
of Ghulam Mohammad and by agreement, 
dated 23rd October 1911, all the parties 


. concerned, without the intervention of the 


Court, also referred Musammat Khanam 
Bibi’s claim to the arbitration of Khan 
Bahadar Sheikh Ghulam Sadiq. 

On the 22nd November 1911, the arbitrator 
delivered his two awards—by one he awarded 
Rs. 39,000 to Musammat Halima Bibi and 
by ‘the other he awarded Rs. 11,000 to 
Musammat Khanam Bibi, 

On the 27th November 1911, which was 
the date for filing the award in Musammat 
Halima Bibi’s suit, the arbitrator appeared 
in Court and duly filed the award. Kamar- 
ud-Din, husband and agent of the plaintiff, 
and Gulam Mustafa, defendant, also appeared 
in person, on that date, and each made a 
statement accepting the award. 

On the same date, 7.e., the 27th November 
1911, the award in favour of Musammat 
Khanam Bibi was also presented to the 
Court together with an application to have 
the award filed. This application was duly 
registered a8 a suit between Musammat 
Khanam Bibi as plaintiff and all the other 
persons concerned as defendants and the 
Court on the record of Musammut Halima 
Bibií's suit passed an order, dated 27th 
March 1911, as follows to cover both cases: 

“The arbitrator, Sheikk Ghulam Sadiq, 
has now filed an award which is accepted by 
the two principal litigants; see their state- 
ments above. The acceptance of the remain- 
ing parties who are ladies I will attest on 
the spot to-morrow at 4-30 p.m.” 


“The award gives something not only to 
plaintiff, but also to Musammat Khanam 
Bibi one of the defendants. As regards this 
lady, however, the arbitration was without the 
intervention of the Court and formal notice 
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for to-morrow will accordingly issue under 
Schedule II, paragraph 20 (Civil Procedure 
Code) to the other parties aud will be made 
over to Ghulam Mustafa and Kamar-ud-Din 
for delivery to them. This portion of the 
casa will also be taken upon the spot to- 
morrow.” 

On the 28th November 1911, at the 
appointed time and place all the parties con- 
cerned were present in person except Musam- 
mat Mehtab Bibi who, however, was repre- 
sented by Shams-ud-Din, defendant, her 
brother, and duly empowered agent. Ali 
these persons made statements acceptiug both 
. awards, Shamas-ud-Din accepting on behalf 
ob Musummat Mehtab Bibi as well as his 
own behalf. 

Thereupon, on the same date, 7.6, the 
98th November 1911, the Court (a) in 
Musammat Halima Bibi’s suit passed a decree 
in accordance with the award and (b) on 
Musammal Khanam Bibis application, which 
had been. registered as & suib ordered the 
award to be filed and passed a decree in 
accordance with the award. 

On 26th February 1912, applications for 
revisión in these two cases were presented to 
this Court by Ghulam Mustafa, Musammat 
Aziz Bibi,- Musammat Ghulam Fatima and 
Shamas-ud-Din and these applications Nos. 
450 and 451 of 1912 are now before us for 
consideration. 

No. 451 relates to the award and decree 
in favour of Musammat Halima. The arbi- 
tration was on a reference by the Court in the 
course of a suit and the decree being in 
accordance with the award it is not contended 
on either side that there was any right of 
appeal. In this case, therefore, the ques- 
tion is whether there is sufficient ground for 
interferense on revision. 


No, 450 relates to the award and deoree in 
favour of Musammat Khanam Bibi. The 
arbitration was without the intervention 
of the Court and in the admitting order 
two preliminary points were raised, namely, 
(a) whether the application should be heard 
ag an appeal? and if so, (b) whether addi- 
tional Court.fee should be levied ? 

As regards (a), the recent authorities are 
Musammat Ram Ditti v. Amar Singh (1) and 


(1) 10 Ind, Cas, 612; 128 P. R. 1912; 103 P. W. R. 
1911; 172 P. L. R. 1911, 


- 
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Jagan Nath v, Nanak Chan1(2) and ib is clear 
that though no appeal lies from the decree in 
accordancs with the award, an appeal is com- 
petent under section 104 (1) (6) of the Code 
of Civil Procedare from the order filing the 
award. For this reason, we have heard the 
application No. 450 as an appeal. 

As regards (b), the Court-fee for a mis- 
cellaneous appeal from an order is the same 
as the Court-fee for an application for revision 
and, consequently, no further Court-fee can 
be levied. T 

In each of the petitions in ground 5, 
objection is taken on the ground that 
Musammat Mehtab Bibi since deceased, 
did not personally accept the awards bib in 
addressing us, Coun&el for the petitioners 
has said nothing on this point and the 
objection has no force. Apart frém_ the 
fact that the awards were accepted on her 
behalf by her brother and agent, she was 
little more than a formal defendant. More. 
over, if the present petitioners are her repre- 
sentatives, all have personally accepted 
the award and, if, there are other represen- 
tatives, they have neither appealed nor 
applied for revision. 

As regards case No, 451 relating to the 
award and decree in favour of Musammat 
Halima Bibi, it is urged: 


(2) that due notice of the filing of the 
award was not given to the parties 
as required by paragraph 10, Sshe- 
dule II, Civil Procedure Code; 

(ii) that the petitioners were required 
to accept the award before they 
had sufficient time to consider it 
and, specially the ladies, they could 
not refuse to accept it in the pre- 
sence of the District Judge and the 
arbitrator; 

(iii) that on the 4th December 1911, 
7. 6., Within 10 days of the filing of 
the award, the petitioners became 
aware of facts (which have not 
been disclosed) indicating miscdn- 
duct on the part of thé arbitrators 
but owing to the passing of .the 
decree on 23th November 1911, 
they were unable to put in objec- 
tions and 


(2) 16 Ind. Cas. 996; 9 P.R. 1013; 248 P. L. R. 
1913. 
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(7v) that under paragraph 16, Schedule 
IT, Civil Procedure Code, the Court 
was not competent to pass a decree 
till after the period of 10 days, 
allowed by law, for objections.had 
expired. 

Ghulam Mustafa, who was present in 
Court on 27th November 1911, had notice 
of the filing of the award on that date and 
as the other petitioners were all -present 
qn 23th November at the time and place 
appointed, it is obvious that they received 
the. notices given to Ghulam Mustafa for 
delivery tothem. Thus notice was given, and 
Muhammad Husain v, Laltu (3), in which no 
notice had been given, is not in point. 


. From the statements made by the parties 
on 19th October 1911, ib is clear that 
Ghulam `a didnot waütthesodonné add 
affair ot eu. ousiness examined. Musiummat 
Halima Bibi in her suit had valued her 


share a5 over Rs, 80,000 and it was agreed - 


that the arbitrator should fix s lump sum to 
be paid to her in full satisfaction of her 
claim. The arbitrator, who had little to 
go upon, must have fixed Rs. 39,000 in con~ 
sultation with both parties, and in fact the 
award was obviously the result of a com- 
promise, Had this not been the case, Kamar- 
ud-Din, husband and agent of Musammat 
Khanam Bibi, and Ghulam Mustafa would 
not have accompanied the arbitrator to 
Court and there accepted the award on 27th 
November, and the fact they ascepted notices 
to deliver to the other parties shows that they 
would ask the District Judge to go to a place 
where the ladies sould conveniently assemble 
and thus have the matter settled at once. 
There is no reason to think that the ladies 
were in any way coerced into accepting the 
award which had been accepted already by 
Ghulam Mustafa, and if the parties wanted 
further time to consider the matter, there 
was nothing to prevent them from saying so 
to the District Judge. We have no doubt 
that the parties had full knowledge of the 
award when it was delivered on 220d Novem- 
ber 1911, that they were fully satisfied with 
the award, and that they voluntarily accepted 
it on 28th November 1911, as a final settle- 
ment of the dispute. 

This being so, we are not mach impressed 


(8) 17 Ind. Cas,.430; 15 O, O. 204. 
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with the allegation that on 4th December 
1911, the petitioners became aware of 
misconduct on the part of the arbitrator, 
and it is a significant fact that instead 
of at once taking their objections to the 


District Judge with an application for 
review of judgment, they did nothing 
till 26th February 1912, when they 


applied to this Court for revision. 

It is true that paragraph 16, Schedale II, 
Civil Procedure Code, provides that the 
decree shall be passed after the expiry of 
the period during which an application 
ean be made to set aside the award. But 
it does not appear to us that this pro- 
vision can be applied to a case, like the 
present one, in which the parties by 
definitely accepting the award, waived all 
possible objections and the decrea, though 
in accordance with an award, isin fact a 
decree by consent of parties. ° 

This view is supported by two judgments 
of this Court in Mehta Kashi Ram v. Dadabhoy 
(4), Sheo Narain v. Sheo Ram (5). In 
the latter case at page 98, it was remarked 
that the Court committed an error in 
putting off the case for objections when 
the parties expressed their acceptance of 
the award, and invited contention by its 
action. 

For the petitioners, Velu Pillay v. Appa- 
Pandaram (6) and  Ruddaraju 
Sooraparaju | v.  Rudiaraju Nerayanaraju 
(7) have been cited but these authorities 
are notin point as in neither ofthem had 
the award been acsepted by the parties. 

For these reasons, we find that in case 
No, 451, there is no good ground for inter- 
ference on revision; as regards case No. 450 
there. is very little further to be said. 
The award in favour of Musammat Khanam 
Bibi like that in favour of Muszmmat 
Halima Bibi was obviously the result of 
a compromise. The parties had full 
knowledge of the award when it was 
delivered on the 22nd November 1911, 
they were fully. satisfied with ib, and they 
voluntarily accepted on 28th November 
1911. Formal notices were issued ss re- 


(4) 124 P. R. 1880. 

(5) 15 P. R. 1899. 

(6) 9 Ind. Cas. m er iM. W, N. 141; 9 M, L. 
T, 801; 21 M. L. J. 

(7) 17 Ind. Cas, ae (1912) M, W. N, 1282, 
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quired by paragraph 20, Schedule II, Civil 
Procedure Code, which does not provide any 
particular limit of time and the time specifi- 
ed in the notices was, in the circumstances, 
sufficient. 

We find that the lower Courtin the 
case was rigbb in ordering the award to 
be filed and in passing a decree in ao- 
cordance therewith. 

We, accordingly, dismiss this application 
for revision No. 451 with costs.  Counsel's 


fee Rs. 100. 
4 Both applications rejected. 


MADRAS HIGH COURT. 

REFERRED Case No. 19 ov 1912. 
July 18, 1913. 

Present; —Mr. Justice Miller and 

Mr. Justice Sankaran Nair. 

LODD GOVINDASS KRISHNADASS— 
PLAINTIFF 
versus 

RUKMANI BHAI-—Derenpanr, 

Limitation Act (IX of 1908), s. 20 Proviso—Part 
payment of principal — Fact of payment not in debtor's 
hand-writing—Debtor knowing how to write—Signature 
alone does not save limitation —Presidency Small Cause 
Oourts Act(XV of 1882), ss. 38, 60—" Sitting in suit — 
Reference to High Court. 

The record of a part payment by a literate debtor 
of the principal of a debt due by him which is not in 
his hand-writing but is signed by him, is not a suffi. 
cient compliance with the proviso to section 20 of 
the Limitation Act and such part payment cannot 
save limitation. 

. Madabhushi Seshacharlu v. Singara Seshaya,7 M, 
55; Ellapa Nayak v. Annamalai Gowndan, 7 M. 76, 
distinguished. 

Mukhi Haji Rahmutulla v, Qoverj$ Bhuja, 23 C, 
546; Joshi Bhai Shankar v. Bhai Parvati, 26 B. 246; 
3 Bom. L. R. 884, approved. 

When two or more Judges of a Presidency Small 
Cause Court sit together for the purpose of 
exercising the jurisdiction conferred by section 38 of 
the Presidency Small Cause Courts Act, they are 
sitting ina suit within the meaning of those words 
in section 69. 

Case stated, under section 69 cf Act 
.XV of 1882, by the Chief Judge and 
the Judges of the Presidency Court of 
Small Causes, Madras in Full Bench Ap- 
plieation No. 83 of 1912 in Suit No. 8513 


of 1912. 
FAOTS.—The plaintiff filed this suit on a 


ro-note executed by the defendant bearing 
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the date 4th August 1908 for recovery of 
Rs, 459. The suit was filed on 19th June 1912 
and the plaintiff contended that the suit was 
not barred by limitation by reason of a part 
payment made onthe 18th June 1909, this 
payment having been endorsed on the back 
of the pro-note and the endorsement having 
been signed by the defendant. Plaints 
were not received by the Small Cause Court 
during the mid-summer vacation and the 
19th June was, therefore, the earliest day 
when the suit could have been filed. 

The question that arose for determination 
is:-~ Is the claim saved from the bar of 
limitation by reason of this payment and 
endorsement referred to above ?” 

The plaintiff, in the course of the evidence 
which he gave as the defendant’s witness, 
deposed that the defendant knew how to 
write. 

It was found by the learned Judge who 
tried the suit that the payment was made on 
the 18th June 1909 by the defendant but 
that the body of the endorsement was not in 
the handwriting of the defendant and that 
the endorsement was signed by the defend- 
ant, 

It was argued on behalf of the defendant 
that, on the facts found and on the admission 
of the plaintiff, the suit should be dismissed 
as under section 20 of the Limitation Act, 
the payment should appear in the handwrit- 
ing of the person making 16. 

Mr. S. Ramaswami Iyengar, the 3rd Judge 
of the Court of Small Causes who tried the 
case, accepted the defendant's contention and 
dismissed the suit. 4 

The plaintiff applied to the Full Bench of 
the Small Cause Court to set aside the dec- 
ree. 

Mr. C. Krishnan, the Chief Judge, and Sir 
V. O. Desikachary, the 2nd Judge, were of 
opinion that the payment and the endorse- 
ment referred to above saved the claim from 
the bar of limitation but Mr. Ramaswami 
Tyengar, the 3rd Judge, differing from the 
majority of the Judges held that the endorse- 
ment was not a sufficient compliance with the 
terms of section 20 of the Limitation Act. 
Owing to the difference of opinion, the case 
was referred by the Small Cause Court under 
section 69 of the Presidency Small Cause 
Courts Act to the High Court. It was also 
admitted that the amount was paid asa part 
payment of principal. ` 
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The reference came on for hearing on the 
18th, July 1913. 

Mr. V. O. Seshacharz, took preliminary ob- 
jection that thereference was invalid as under 
section 69, the reference eould be only ina 
suit or in a proceeding under Chapter VII of 
the Act, This reference having been made 
by the Judges, who were dealig with the 
application to the Fall Bench, could not be 
said to be a reference made in a suit. 

Mr. M. Venkatasubba Row, said that the 
objection was not sound because if that ob- 
jection prevailed, there could not bea refer- 
ence even under clause Ll of section 69. The 
result will be that no reference could be made 
at all by the Full Bench of the Small Cause 
Court. But references by the Full Bench of 
the Small Cause Court were often made and 
decided by the High Court. He also cited 
Rangoiah Naidu v. Rangiah (1) as having 
desided the point against the view put for- 
ward by the plaintiff’s Vakil. 

Their Lordships having intimated that 
they overruled the preliminary objection, the 
case was argued with reference to the ques- 
tion of limitation. 

Mr. M. Venkatasubba Row, for the defend- 
ant.—The terms of section 20 are clear. The 
fast of the payment must appear in the hand- 
writing of the person making it. If the 
debtor makes the payment, the entry must be 
in his own handwriting. Ifan agent of the 
debtor makes the payment, the entry must be 
in the handwriting of such agent. Here the 
payment was made by the defendant but the 
endorsement was made by a third person. 

There has not been a sufficient compliance 
with section 20. 


The difference in the wording between 
sections 19’ and 20 should be noted. Under 
section 19, if is sufficient if there is a writing 
Signed by the party or his agent. Under 
section 20 in the case of part payment of 
principal, the factofthe payment must ap- 
pear in the handwriting of the person making 
it. This difference in the wording of the two 
sections certainly indicates an intention on 
the part of the Legislature but in the case of 
part payment the mere signature of: the 
person making it, is not sufficient. 

On this point, the law has been the same in 
the Acts of 1871, 1377 and 1908. 


(1) 18 M, L. J. 480; 4 M. L. T. 283; 31 M. 490. 
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" The majority of the Judges of the Small 
Cause Court when deciding against me have 
relied upon Madabhusht Seshacharlu v. Singara 
Seshaya (2) and Ellapa Nayak v. Annamalai 
Goundan (8). These cases are not authori- 
ties for the proposition accepted by the 
majority of the Judges. Madabhushe Sesha- 
charlu v. Sengara Seshaya (2) dealt with the 
ease of a man who could not write and it was 
held that signature by a mark would, under 
the circumstances, be a sufficient compliance 
under the Act. Again Ellappa Nayak v. Anu- 
malat Goundan (3) dealt with the case of a 
man who could only affix his mark. The 
Judges, however, relied upon certain obser- 
vations in the judgment which seemed to 
cover the cases of literate as well as illiterate 
persons. But the judgment shows that if 
was dealing only with the case of debtors who 
were unable to write. 


Mr. Justica Hutchins seems to suggest 
that some principle should be adopted which 
would make the part payment made by a 
judgment.debtor, who is unable to write, 
have the effect of taking the case out of the 
statute of limitations. For that purpose, an 
endorsement made by a third party adopted 
by the illiterate debtor as his own by affixing 
thereto his mark or signature, should be held 
to be a good endorsement for the purpose of 


gestion 20. There is no reason why such an 


endorsement should be considered valid in 
the case of persons who were able to write, 
This is the meaning of the observations of 
Mr. Justice Hutchins, viz., at page 79, “but 
if there is any ambiguity, a construction 
which will give the same effect to a payment 
made by one of the illiterate masses as to one 
made by an educated person, is, in this 
country, very much to be preferred.” 


These two Madras cases have been under- 
stood as an authority only for this limited 
proposition by the Courts of all the other 
Provinces. In Osleutta, the point is de- 
cided in Mukhi Haji Rahmuttulla v. Covert 
Bhuja (4). At page 551, the referring 
Judges say that the Madras cases proceeded 
on the fcoting that as fur as posszble the fact 
of the payment appeared in the debtor's 
handwriting. At page 553, the Judges who 


(2) 7 M. 55. 
(3) 7 M. 76. 
(4) 28 0. 546 (PF. B.). 
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decided the case seem to express the opinion 
to the same effect. 

In Santishwar Mahanta v. Likhikanta Ma- 
hanta-(5) the Full Bench decision was fol. 
lowed. The facta of this case are on all fours 
with the facts of Santtshwar Mahanta v. 
Lakhikania Mahanta (5). . 

Joshi Bhat Shankar v. Bat Parvati (6) has 
taken the same view. Mr, Justice Chandavar- 
kar has given very atrong reasons in sapport 
of his view. 

Dharam Das v. Ganga Dect (7) 
authority in favour of this view. 

The Act of 1908 was passed subsequent to 
these decisions. Tho Legislature was aware 
of the uniformity in the views of Allahabad, 
Bombay and Calcutta High Courts. The 
Legislature was also aware that the decisions 
reported in 7 Madras were understood in a 
certain way by the other High Courts. In 
this state of things it must be assumed that 
the Legislature iu enacting the Act of 1908 
desired to give effect to the aforesaid view. 

Mitra Vol. II, at page 751 takes the same 
view of the Madras decisions. 

Mr. V. O. Seshachar:, for the Plaintiff: 
The decisions [Madabhushi Seshacharlu v. 
Singara Seshaya (2) and Ellapa Nayak v. 
Annamalia Goundan (3)] are conclusive, 
The observation of Mr. Justice Hutchins 
in the latter case clearly shows that person 
by signing &dopts the body as his own. Jt 
appears from tbe judgment that this view 
was ecneurred in by the majority of the 
"Jearned Judges of the High Court: T also 
rely on Mukhi Haji  Rahmuttulla v. Coverji 
Bhuja (4) and Jamna v. Jaga Bhana 
(8), where the Madras decisiors were con. 
Bidered: 

Mr. M. Venkatasubba Row in reply:—I do 
not say that the Madras decisions are 
not binding. By accepting my contention, 
the Court will not disturb those judgments. 
The actual decisions refer only to the case 
of a person unable to write. If there are 
words of a wider import, they muss be 
regarded as obiter. 


JUDGMENT, 
MILLER, J.—There is a preliminary objec- 


is algo an 


(5) 4 Ind. Cas. 321; 5 M. L. T. 89; 35 C. 818; 13 
C. W. N. 177. 

(6) 26 B. 246; 3 Bom, L. R. 834. 

(T) 29 A. 773; A, W. N. (1907) 263; 4 A. L, J, 628. 

(8) 28 B. 262; 5 Bom, L. R. 1021. 
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tion that section 63 of the Presidency Small 
Cais Courts Act, XV of 1882, does not 
provida for the references made to us, but, 
in my opinion, when two or more Judges of 
the Small Cause Coart ara sitting together 
for the purpose of exercising the jurisdic- 
tion conferred by section 38, they are sitting 
in a snit within the msaning of thosa words 
in section 69, Tho preliminary objection, 
therefore, fails. 

Then, on the merits, I think that the dasi- 
sions of Madabhusht Seshaeharlu vw, Singara 
Seshaya (2) and Ellappa Nayak v. Annamalai 
Goundan (3) may properly be confined to the 
cases, with which they dealt —*he ease, that is 
to say, in which the psrson making the pay- 
ment is, by reason of his inability to write, 
unable to make an entry in his own hand cf 
the fact of payment No doubt, in the judg- 
ment of Mr. Justice Hutchinsin Hllapps Nayak 
v. Annamalai Gounden (3), there is language 
which suggests that, in the opinion of that 
learned Judge, a person whether he can 
write or not might be said to make that 
his own handwriting which was written by 
somebody else if he adopts that writing and 
puts his signature toit. It does not appear 
to me that.Mr. Justice Kindersley was en- 
tirely of that opinion. He expresses a doubt 
whether the words of the Limitation Act do 
not really require that the writing should 
be made actually by the person paying but he 
points to a former decision, reported as. 
Madabhusht Seshacharlu v.~ Singara Seshaya 
(2), in which it was decided that a signature 
by mark was in the circumstances of the 
case sufficient compliance, with the 20th 
section of Act XV of 1877. And he says: — 
"Having ascertained that other Judges 
approve of that decision, I'am content to 
follow it as expressing the opinion of the 
majority of the Judges.” I think it may ba 
open to doubt as to what exactly the learned 
Judge means but, so far as ib appears from the 
report, [ think it would not be wrong to hold 
that, he, at any rate, and the majority of the 
Judges of the Court were considering only 
the cases in which the signature to the entry 
of part oayment is made by the mark of a 
person unable to write. It seems, therefore, 
not improper to confine these two cases to 
the cases which I have suggested. The 
same view appears to have been taken in 
Bombay and Calcutta. In Mukhi Haji 
Rahimtulla v. Ooverji Bhuja(t), ibis suggested 


is not the 
case, the question put to us is:— Whether 
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that the Madras cases refer to cases in 
which it is impossible that more can be done 
in the way of writing an entry by the 
person making the payment than affixing a 
mark. In Joshi Bhai 
Parvati (6), the same view is, I think, indicat- 
ed, and' we find that in Jamna v. Jaga Bhana 
(8), Sir Lawrence Jenkins accepts the Madras 
decisions so far as they decide that in the 
case of a person who cannot write, a new 
period of limitation may start from his 
part payment of principal which is recorded 
in the handwriting of somabody else to which 
he had affixed his mark. The learned Judge 
accepts the Madras decisions so far and 
apparently considers that they are not 
in conflict with the 26 Bombay case 
and, consequently, takes the view, which 
I am prepared to bake, that they 
should be confined simply to the cases 
with which they factually dealt. Now, that 
present case. In ‘the present 


a debtor who knows how to write and 


‘makes a part payment towards the principal 


of the debt and the fact of such payment 
appears in a writing signed by the debtor 
and not written by him, is there a sufficient 
compliance with the proviso to section 20 
of the Limitation Act and can a new period of 
limitation be computed from the time when 
such payment was made?” In the case of 
a debtor who knows how to write, Iam 
prepared to accept the view of section 20 
which is taken by the High Courts of 
Bombay and Oaleutta. The language of the 
section seems to me very clear. The dis- 
tinction between section 19 and section 20 
of the Limitation Act, makes the matter 
still clearer, It is hardly necessary to 
discuss the question fully. because it has 
been fully discussed in the judgments of 
Bombay- and Calcutta Courts whose decisions 
1 accept. And ib seems that, so far as I 
know, there have been no cases in this Court 
to the contrary- and we ought, therefore, to 
hold that in the case of part payment of the 
principal of a debt where the payment is 
made by a person who knows how to write, 
the section requires that the entry recording 
the payment should ba written by the person 
who makes the payment. 


That being my view of the c39, I would 
reply to the referonce in the negative. 


Shanker v. Bar 


. passed dividing & house in certain proportions. 
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The defendant must have the costs of the 
reference, .  ' 
SANKABAN Naik, J.—I agree, 


ALLAHABAD HIGH COURT. 
Ssoonp Civi, Appeat No. 241 or 1913. 
July 15, 1913. 

Present:—Sir Henry Richards, Kr, Chief 
Jastice, and Justice Sir P. C. Banerji, Kr. 
ABDUL HAMID —PrAINTIFF— ÀPPELLANT 


versus 


ABDUL MAJID—DrENDANT—BESPONDENT. 
Evidence Act(T of 1872), s. 92 Proviso 2 —Compromise 
decree —Part of agreement not entered im compromise 
deed, —Oral evidence to prove agreement, admissibility of. 
Iu & suit for partition, a compromise decree was 
One 
ofthe conditions of the compromise was that tho 
plaintiff would receive Rs. 600 from the defendant to 
equalize the lots, This condition was not entered in 
the compromise as the money was in the hands of u 
third party and had to be paid down. 
In a subsequent suit for the recovery of the 
money: 
Held, (1) that the plaintiff was not entitled to 
prove this part of the agreement by oral evidence; 
(2} that the case wag not covered by proviso 2 of 
section 92. 


Ss3cond appeal from the decision of the 
Additional Subordinate Judge of Moradabad, 
dated 11th October 1912. 

Mr. Permeshwor Dyal (for the Hon'ble Dr. 
Tej Behadur Sapru),for the Appellant, 

Mr. Muhammad Ishag Khan, for the Re. 
spondent. 

JUDGMENT.—This appeal arises out of 
a suit to recover money under the following 
circamstanaces, The parties are brothers. 
The plaintiff alleges that in a suit for par- 
tition between himself and the defendant, a 
compromise was arrived at by which jmmove- 
able property consisting of a house, was 
divided in certain proportions and as spaci- 
fied in a map. A decres was made in accord- 
ance with this compromise. He alleges 
that part of the terms was that he (the 
plaintiff) should receive à sum of Rs. 600 
odd from the defendant in order to equalize 
the lots. The agreement of compromise was 
silent as to this. Itis said thatthe reason 
why this part of the agreement was not 
reduced to writing or made portion of the 
desres was bacause the money was at that 
time in the hands of a third party and it was 
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considered that the money would be paid 
down. The Ocurt of first instance found 
that the story of the plaintiff was substan- 
tially correct, that he did get a smaller lot 
than his brother and there was this agree- 
ment of payment to equalize the lots. The 
Court accordingly gave the plaintiff a decree 
for the amount claimed. 

On appeal, the learned Subordinate Judge 
overruled the decision of the Court below and 
dismissed the plaintiff's suit holding that the 
plaintiff could not give oral evidence of the 
agreement to pay money to equalize the lots, 
having regard to the provisions of section 92 
of the Hvidence Act. The plaintiff comes 
here in second appeal contending that the 
decision of the lower Appellate Court was not 
correct in law. Reliance is placed upon 
proviso 2 to section 92 of the Evidence Act. 
Section 92 is as follows:— When the terms 
of any auch contract, grant or other disposition 
of property, or any matter required by law to 
be reduced to the form of a document, have 
been proved according to the last section, no 
evidence of any oral agreement or statement 
shall be admitted, as between the parties to 
any such instrument or their representatives- 
in-interest, for the purpose of contradicting, 
varying, adding to, or subtracting from, its 
terms." 

Proviso (2) is as follows;— 

$t M 

The existence of any separate oral agree- 
ment as to any matter on which a document 
is silent, and which is not inconsistent 
with its terms, may be proved. In consider- 
ing whether or not this proviso applies, 
the Court shall have regard tothe degree 
of formality of the document. " 


In the present case, the document which 
the parties reduced to writing was a very 
formal deed providing for the division up 
between” the brothers of their property, 
and also as to how the costs of the suit 
should be borne. It was certainly a docu- 
ment of considerable formality.” Further- 
more, we do not think it ean be said that 
there was any separate oral agreement. 
The alleged agreement as to payment of 
money for equalization of shares must have 
been part and parcel of the very contract, 
the terms of which the parties reduced to 
writing. 

Under these circumstances, we think that 
the decree of the Court below was correct 
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aud must be affirmed. We accordingly 
dismiss the appeal with costs including in 
this Court fees on the higher scale. 

Appeal dismissed. 





UPPER BURMA JUDICIAL COMMIS- 
SIONER'S COURT. 

SEGOND Civin APPEAL, No. 110 or 1912. 

June 12, 1913. 
Present: —Mr. MeColl, A. J. C. 
MI BIN ZÍ—PLAINTIFF—ÁPPELLANT 
VETSUE 
MI NI AND ANOTHER —D EFENDANTS— 


RESPONDENTS. 

Amendment—Appeal filed against deceased person 
—Application to  substitule names of his legal 
representatives after the expiry of time for filing 
appeal, not allowed. 

An amendment which would deprive a party of the 
defence of limitation should not be allowed. 

Were an appeal has been brought against a person 


who had died before the appeal was filed, the names ~ 


of his representatives cannot be substituted in the 
appeal. 

Mr. J. O. Chatterjee, for the Appellant. 

Mr. A. O. Mukerjee, for the Respondents, 

JUDGMENT.—Originally, the plaintiff. 
appellant sued one Ma Naw Za for the 
possession of some land and won her suit. 
Ma Naw Za appealed but died before the 
appeal was disposed of and her legal repre- 


sentatives were brought on to the record , 


and continued the appeal and were success- 
ful. Then on the 23rd April 1912 the 
present appeal was filed in this Court, the 
name of the respondent being given as 
Ma Naw Za. The appeal was not admitted 
at once, but on the 24th June 1912 after 
the plaintiff-appellant’s Advocate had been 
heard, the 10sh December 1912 was fixed 
for the hearing. On the 17th July 1912, 
the plaintiff-appellant through her Advocate 
fled an application, in which it was stated 
that the respondent, Ma Naw Za, had died, 
the date of her death not being mentioned, 
and that Ma Ni and Maung Tun Myin were 
her legal representatives, for these persons 
to be substituted as respondents for Ma 
Naw Za. Notices were then issued to these 
persous that objections would be heard on 
the 10th December 1912 and on that date 
objections were made and a date was fixed 
for their hearing and they have now been 
heard. 

It is urged on behalf of the legal repre: 
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sentatives of Ma Naw Za that there is 
no proper appeal before this Court as Ma 
Naw Za died before the appeal was filed 
and that, therefore, her legal representatives 
cannot be substituted for her. On the other 
hand, it is urged on behalf of the plaintiff- 
appellant that there: has been merely a 
misdescription of the real respondent and 
that an error of this sort may be rectified. 
It has also been argued that if such an 
error may not. be rectified, an appellant 
will be at a loss what to do, if he is unable 
to discover who are the legal representa- 
tives of a deceased person, against whom 
he would have had a right of appeal, but 
for his death, within the period allowed 
by law for filing the appeal. 


It is clear that there is here no question 


of abatement. Order XXII of the lst 
Schedule of the Civil Procedure Code does 
not apply at all. The appeal was preferred 
against a person who was already dead 
and, therefore, there could be no substitu- 
tion of parties; there never has’ been a 
respondent in this appeal. In many cases, 
an appeal is looked upon as a continuation 
ofa suit and is included in the term, and 
similarly a second appeal may be in certain 
instances considered a continuation of the 
suit or of the first appeal. But [ do not 
think that because Ma Naw Zas legal 
representatives were brought on to the record 
of the lower Appellate Oourt, they can, 
therefore, be considered to have’ been “by 
implication made respondents in this appeal. 
` If that contention were maintainable—and 
I ‘understand that it has been actually 
made—the legal representatives of a deceased 
litigant could not feel safe for a very con- 
siderable time. Unknown to them, an appeal 
might be filed and from one cause or another 
drag on for a year or two without being 
heard, and then when perhaps the legal 
representatives had lost the means of suc- 
cessfully fighting the appeal, they might 
be called upon to resist it. Section 22 of 
the Limitation Act does not apply to appeals 
and, therefore, would be no safeguard in 
Buch a case. l 

The learned Advocate for the plaintiff- 
appellant has urged that the error should 
be rectified, because otherwise an injustice 
will be done owing to the law of limitation. 
Bat it is precisely because a rectification of 
the error would deprive the legal repre. 
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sentatives of the benefit which has accrued 
to them from the law of limitation that the 
rectification asked for cannot be permitted. 


If the plaintiff-appellant could plead good 
cause forthe mistake, her proper course 
would be to filo a fresh appeal against Ma 
Naw Za's legal representatives and claim 
exemption from limitation under section 
5, Limitation Act. In the present case, 
it seams very doubtful whether she could 
plead good cause, but it is not necessary 
to consider the pointas it does not arise. The 
only way in which the error made could ba 
corrected in these proceedings would be by 
an amendment of the memorandum of appeal. 
Amendments have been allowed when there 
has been a misdescription of parties e. g., 
in Thakur Raghunathj¢ v. Shah Lal Ohand 
(1) a suit had been brought in the name of 
an idol, and on appeal the manager of the 
temple was substituted, bub where such an 
amendment would debar a party from plead- 
ing limitation, an amendment will not be" 
allowed. Thus in Mallikarjuna v. Pallaya 
(2) the suit was brought against persons who 
were already dead. The suit was dismissed, 
The plaintiff appealed and sought leave to 
amend the plaint by substituting for the 
names of the dead men those of their legal 
representatives as against whom the suit 
would then have been barred by limitation. 
It was held that the amendment should not 
be allowed as the proposed defendants would 
be likely to be precluded from pleading 
limitation. Again in Alagappa Ohetty v. 
Vellian Ohetty (3), the suit was brought 
in the name of one only of several part- 
ners, and it was held that the suit was nob 
maintainable in the absence from the record 
of the other partners, and further that by 
reason of the fact that the amendment might 
deprive the defendants of the defence of 
limitation and of the other circumstances in 
the case, the plaintiff should not be allowed 
on appeal to amend the plaint by bringing 
his partners on to the record. These cases are 
not absolutely similar ta the present one 
because in them the mistake was made in the 
first Court, but they are nevertheless good 
authority for holding that an amendment 
that would deprive a party of the defence of 


(1) 19 A. 330; A. W. N. (1897) 75. 
(2) 16 M. 319. 
(3) 18 M, 33}; 4, M, lu. J, 2838, 
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limitation should not be allowed. It is to be 
noted that an amendmentof this kind ina 
Court of first instance would, by virtue of 
` section 22, Limitation Act, not affect limita- 
iion. 

It has been asked what an appellant is to 
do if he is unable to discover the names of 
the legal representatives of a person against 
whom he had a right of appeal and who has 
died before the appeal was presented. Sach 
a casg is nob specifically provided for in the 
Limitation Act, though provision is made 
in section 17 in the case of suits and applica» 
tions, but, no doubt, if the appellant had used 
reasonable diligence in endeavouring to 
discover who the legal representatives were, 
the facts would be held to be sufficient cause 
under section 5, Limitation Act. 

I am, therefore, of opinion that an amend- 
ment should not be allowed and that the 
appeal must fail as there is no respondent 
before the Court. 

Permission to substitute the names of her 
legal representatives for Ma Naw Zə is, 
therefore, refused and the appeal is accord- 
ingly dismissed. 

The plaintif- appii will pay the costs 
incurred by the legal representatives., Ad- 
vocate’s fee one gold mohur. 


Appeal dismissed, 


PUNJAB CHIEF COURT. 
Seconp Civi, AprPgAL No. 218 or 1912. 
July 2, 1913. 
Present:—-Mr, Justice Kensington. 
HARNAM SINGH—Dereypanr— 
APFELLANT 
Versus 


RAM DITTA AND OTRERS— P LAINTIFFS — 


KHERA-— Deranpant— RESPONDENTS. 

Punjab Courts Act (XVIII of 1884), s. 40—A ppeal— 
Declaratory suit to protect reversionary interest in land 
=- Value for purposes of appeal. 

The jurisdictional value of a declaratory suit to 
protect reversionary interest in land is thirty times 
the assessment. Therefore, there is no further ap- 
peal under the Punjab Courts Act, as ib stood before 
1912, where thirty times the jamais under Rs, 250, 
even though the Courts below have differred. 

Bakhu v. Jandha, 145 P. R. 1892 and Jalla v. Gehna, 
60 P. R. 1907; 76 P. W. R. 1907; 79 P. L. R. 1908, 
followed. 
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BATCHA SAHIB v. ABDUL GUNNY. 


Second appeal from the order of the 
Divisional Judge, Ludhiana Division, dated 
3rd February 1912 reversing that of the 
Munsif, lst Class, Ludhiana, dated 30th No- 
Senior 1911. 

Pandit Ram Bhaj Datta, for the Appel- 
lant. 

Mr. Nand Lal, for thé Respondents. 

JUDGMENT.—This is a declaratory suit 
to protect reversionary rights in respect 
ofa mortgage without possession (ar rahn) 
for Rs. 500 of lavd valued for jurisdiction 


, purposes at Rs, 236. 


The lower Appellate Court’s decision is 
dated 3rd February 1912, and no question of 
law is involved to support a second appeal 
under the new Punjab Courts Act. 

The appeal has been admitted under the 
old Act on the ground that the lower Courts 
have differed. The admitting order seems to 
have overlooked the point that this is a land 
suit under Rs, 250 in value. 

Under the rulings of Bakhu v. Jhanda (1) 
and Jalla v. Gehna (2), no further appeal lay 
under the old Act, 

Appellant has no remedy by way of 
appeal under the law as it stood before 
the 9th February, 1912, or as it stands 
now, and there is no ground for interference 
by way of revision. 

The appeal is accordingly dismissed with 
costs to the plaintiffs-respondents.  Counsel's 
fees Rs. 16. 

Appeal dismissed. 


(1) 145 P. R, 1892. 
(2) 60 P. R. 1907; 76 P. W.R. 1907 (F. B), 79. P. 
L. R. 1908. 


MADRAS HIGH COURT. 
APPEAL Suit No. 15 or 1911. 
April 1, 1913. 
Preseni:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Tyabji. 
BATOHA SAHIB—Ist DEFENDANT— 
APPELLANT 
VETSUS 
ABDUL GUNNY AND OTHERS—PDLAINTIFFS 


AND Derenpants Nos. 2 10 12—Reseonpents. 

Civil Procedure Code (Act V of 1908), Sch. I, 
Para. 16— Judgment and decree according to award— 
Appeal— Revision. 
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A judgment and decree passed in accordance with 
an award under paragraph 16 of the 2nd Schedule, 
Civil Procedure Code, are nob open to appeal or 
revision. 

Tallapragada Suryanaraina Row v. Tallapragada 
Sarabaya, 9 Ind. Cas. 173; 9 M, L. T. 261; (1911) 1 
M. W. N. 161 (F. B.); 21 M. L. J. 268, followed. 

In order to secure finality to the judgment and 
decree the necessary conditions are thet there has 
been no order remitting the award and that no appli- 
cation has been made to seb aside the award within 
10 days or, if an application has been made, it has 


been refuged after judicial determination by the 
Court. 


Gulam Khan v. Mohamad Husain, 29 O. 167; 


6 C. W. N. 226; 29 I. A. 51; 4 Bom. L.R, 161; 12 M, 
L. J. 77; 25 P. R. 1962; Velu Pillay v. Appa. 
sawmi Pandaram, 9 Ind, Cas. 107; 9 M. L. T. 
301; 21 M. L. J. 444; (1911) 1 M. W. N. 
141; Kanakku Nagalinga Naik v. Nagalinga Nuik, 
4 Ind. Cas. 871; 19 M. L. J. 480; 6 M. L. T. 176; 
32 M. 510, referred to. 


Appeal against the decree of the District 
Court of Coimbatore, in Original Suit No. 33 
of 1908. 

Messrs, T. R. Ramachandra Aiyar and T. R, 
Krishnaswam Adyar, for the Appellant. 


Mr. O. V. Ananthakrishna Aiyar, for the 
Respondents. 


JUDGMENT. 


Warts, C. J.—This is an appeal against a 
decree on a "judgment according to the 
award" under paragraph 16 of the 2nd 
Schedule to the Code of Civil Procedure. 
The decree is impeached by the appellant 
on two grounds: it is said, first, that there has 
been no award, secondly, that on the applica- 
tion to the District Judge to pronounce 
judgment according to the award, the learned 
Judge ought to have given an opportunity to 
one of the arbitrators, whois described by 
the learned Judge as the “dissenting arbi- 
trator,” to give evidence, that he did not give 
that opportunity and,that being so, the 
judgment according to the award is “bad.” 

On behalf of the respondents, a prelimi- 
nary objection was taken that no appeal lies. 
Tt seems to me that, on the authority of the 
Full Bench decision, which is reported as 
Tallapragada Suryanaraina Row v. Talla- 
pragada Sarabaya (1), the preliminary 
objection is good and should be upheld. 
The judgment of the Full Bench was with 
reference to a case which arose under the 
Code of 1882. Now the doubts which had 
arisen under the provisions of the old Code 


were removed by certain amendments being 


(1) 9 Ind. Cas. 173; 21 M. L. J. 263; 9 M. L. T. 251; 
1911) 1 M. W. N. 161 (F. BJ). 
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made in the corresponding provisions of the 
9nd Schedule to the new Code. Paragraph 
15, (which corresponds to section 521 of the 
old Code), provides that no award should be 
seb aside “excepton one of the following 
grounds.” In paragraph 15 (2) (e), we 
have a now ground, namely, the award 
having been made after the expiration of the 
period allowed by the Court. Atthe end of 
the paragraph, we have the general words 
added “or being otherwise invalid." These 
amendments ofthe law were made for the 
purpose of removing doubts which had arisen. 
If, on the authority of the Full Bench case, 
the objection that no appeal lies would have 
been good under the old Code, a fortior? 
it is a good objection as the law now stands. 
The time prescribed for an application to set 
aside an award is ten days from the submis- 
sion of the award. (Limitation Act, 1908, 
Schedule I, Article 158). ` Under: paragraph 
15 of the 2nd Schedule to the Code of Civil 
Procedure as amended, the Court might have 
set aside the award in the present case on the 
ground that it was otherwise invalid if the 
application had been madein time. In the 
present case, the award would seem to have 
been submitted on the 29th of June. The 
application to set it aside was made on July 
18th, 1910. This would seem to have been 
overlooked. The order refusing to set aside 
the award appears to have been made at the 
same time (September 2nd, 1910) as the 
judgment according to the award under 
paragraph 16 of the 2nd Schedule to the Code 
of Civil Procedure (which corresponds to 
section 522 of the old Code), was given. In 
the present case, the judgment according to 
the award was pronounced after-the time for 
making the application to set aside the 
award had expired. Bot evenif this had 
nob been so, as it seems to me, inasmuch as 
an application to seb aside the award had 
been made and refused, it would have been 
open tothe Court to pronounce judgment 
even though the ten days had not expired. 
The words ‘after the time for making such 
application had expired” would seem to 
apply only where there has been no applica- 
tion made to seb aside the award. "The law 
is thus stated by Mr. Banerjee in his book 
on the Law of Arbitration in India and I 
think correctly on page 293— "In order to 
secure finality to the judgment and decree, 
the necessary conditions are that there has 


“more objectionable than an appeal.” 
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been no order remitting the award, and that 
no application has been made to set aside the 
award withiu the ten days or 1f an application 
has been made, it has been refused after 
judicial determination by the Court." 

In the present case, the Court refused to 
get aside the award. The judgment pro- 
nounced under paragraph 16 is, therefore, 
final under paragraph 16 (2). 

Then we are asked to deal with the matter 
by way of revision, There is no formal 
application before us to revise but as has 
been pointed out under section 115 of the 
Code, a formal application is not necessary. 
In Gulam Khan v. Muhammad Hussain (2), 
the Privy Council observed (on page 185): 
“Thoir Lordships are inclined to agree with 
the view of Olark, C. J., in. Jhang: Ram v. 
Musammat Rudho Bat (8) that in the 
case of an award, revision would be 
We 
are asked to interfere on the ground 
that the learned Judge ought to have 
given one of the arbitrators an opportuniby to 
give evidence on the hearing of the application 
to set aside the award. Speaking of this 
arbitrator the Judge said:— He was here on 
the llth August; now he has been summon- 
ed, but cannot be found. Petitioners’ case 
turns on that man; yet petitioners took no 
steps to secure his presence on the last 
occasion.” Then he says:—" I see no reason 
to adjourn this matter further; Panchayatdars 
have given an award, but all that has really 
happened is that the third, the absent man, 
does not agree with them in some points and 
so did not sign the award.” If it were quite 
clear that the learned Judge has exercised 
discretion wrongly in this case, we might be 
prepared to take the strong steps of interfer- 
ing on revision but the general policy of the 
Legislature is clear that in these matters 
the judgment in accordance with an 
award should be final. Mr. Ramachandra 
Tyer has been unable to call our attention to 
any casein which this Court has interfered 
by way of revision where a decree has 
been passed in accordance with an award 
given by arbitrators, excepting a case 
decided by Mr. Justice Wallis, Velu Pillay 


v. Áppasawm? Pandaram (4). In that case, 
(2) 29 C. 167; & C. W. N; 226; 29 I. A. 61; 4 Bom. 


— D. R. 161; 12 M. L. J. 77; 25 P. R. 1902. 


(3) 84 P. R. 1901; 112 P. L. R. 1901, 
. (4) 9 Ind. Cas. 197; (1911) 1 M. W. N. 141; 9 M, L. 
ip. 301; 21 M. L, J. 444. 
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it does not appear that there was any 
application to set aside the award and judg- 
ment was pronounced two days after the 
award was submitted. Jt was not a casa of 
impeaching an award but a case where 
express provisions of paragraph 16 of 
Schedule II of the Code of Civil Procedure 
had been contravened. I may refer to a 
decision of Mr. Justice Munro and Mr, 
Justice Abdur Rahim in Kanakku Nagalinga 
Naick v. Nagalinga Naik (5). There it 
was held under the old section that no 
appeal lay against a decree passed in 
accordance with an award excepting on 
the grounds stated in the section and that 
no appeal will on that ground that an 
award is void abi miti0. T refer to this 
case forthe purpose of pointing out that 
it was never suggested there that the Court 
should or could interfere in the exercise 
of its powers of revision. I think we 
should uphold the 


think we should decline to interfere by 
way of revision. 
TyABJI, J.—1 agree. ; 
Appeal dismissed, 
(5) 4 Ind. Cas, 871; 32 M. 510; 19 M. L, J. 480; 6 M. 
L. T. 176. i 


BOMBAY HIGH COURT. 
First Civit, Appear No. 102 or 1912. 
July 2, 1913. 
Present: —Mr. Justice Batchelor aud 
Mr. Justice Shah. 

VEDU SHIVLAL-—PraINTIFF— ÀPPELLANT 
versus ` 

KALU UKHARDU— DEFENDAN 


RESPONDENT. 

Bombay Land Revenue Code (Act V of 1879 as 
amended by Act VI of 1901), s. 56—Non-payment of 
revenue—Forfeiture of land—Re-grant to owner in new 
tenure—Incumbrances put an end to—Hquities— Trusts 
Act (II of 1882), s. 90. 

In 1895, A. mortgaged his land to B. A condition of 
the mortgage was that the mortgaged property should 
remain in the possession of the mortgagor and that he 
would be liable to pay the Government assessment. 
The assessment for the year 1900-01 fell into arrears 
and in consequence the Collector made a demand for 
payment from A. and B., but neither of them made 
payment. 

In May 1902, the Collector ordered the forfeiture of 
the land and in July 1902, the land was restored to 


preliminary objection’ 
and dismiss the appeal with costs and [. 
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A. under a new tenure. B.sued for a declaration 
that the order of forfeiture passed by the Collector 
was illegal and, in the alternative, that B. was entitled 
to all the rights acquired by A. under the new tenure: 

Held, (1) that under section 56 of the Land Re- 
venue Code, as amended by Act VI of 1901, the land 
vested in A. free from the inoumbranee which had 

‘been created in favour of B. and from the equities 
theretofore existing between A. and B; 

(2) that the fact that the default made by A. in the 
payment of the assessment was made fraudulently 
was immaterial; 

(3) that the order of forfeiture was perfectly legal 
and the rights acquired after the re-grant by 4. did 
not enure for the benefit of B.; 

(4) thatsection 90 of the Trusts Act had no appli- 
cation to the case as there was a clear statutory pro- 
vision to the contrary in section 56 of the Land 
Revenue Code. 


First appeal from the decision of the District 
Judge of Khandesh, in Suit No. 2 of 1911. 

Mr. Jayakar, (with him Mr. N. R. 
Bakhale), for the Appellant. 


Mr. S. S. Patkar, Government Pleader, 
for Respondent No. 3. 


JUDGMENT. 
BATOHELOR, J.— This appeal is brought 


by the original plaintif to whom in 
Ostober 1895, the 1st and 2nd defend- 
ants mortgaged the land in suit for 


Rs. 2,000. A term of the mortgage was 
that the mortgaged property was to remain 
in possession of the mortgagors, and that 
they were liable to pay the Government 


assessment. They continued for some years 
to pay that assessment, but it fell into 
arrears for the year 1900-01 and in 


consequence the Collector made a demand 
on the mortgagors for payment. At the 
same time, he made a similar demand 
on the plaintifffmortgagee, who refused to 
pay. I say ‘refused to pay,’ because he 
declined to pay except on a certain con- 
dition which he was wholly unauthorized 
to impose. The Collector, therefore, took fur- 
ther steps against the mortgagors, and 
ultimately in May 1902, he ordered the 
forfeiture of this land. Afterwards in July 
of the same year under the provisions of 


Act VI of 1901, the land was restored 
to the defaulting mortgagors under the 
new tenure. In December 1902, the 


plaintiff filed a suit on the mortgage and 
obtained a decree. The property now in 
suit was attached in execution, but the 
Revenue Authorities raised the attachment 
under section 70 of Act VI of 1901. 
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Now the plaintiffrPE present suit has been 
dismissed by the learned District Judge on 


the ground that the plaintiff has no cause of 
action. 


Mr. Jayakar, who appears in support of 
the appeal, urges, in the first place, that 
the forfeiture by the Collector did not 
affect the equities existing between the 
parties prior to the default made in the 
He urges also 
that his client alleges, and should have 
an opportunity of proving, thatthe default 
made in the payment by the mortgagors 
was made fraudulently, that is to say, for 
the set purpose of prejudicing the plaintiff's 
interests by obtaining the forfeiture of 
the land and its re-grant to the mort- 
gagors on better terms. It seems to me, 
however, that. both these points, and they 
are the only points which Counsel hag 
noticed, ‘are answered by the provisions 
of section 56 of the Land Revenue Code 
as that section now stands. I say ‘as the 
section now stands,’ because in that condi- 
tion ib embodies an amendment made by 
the Act of 1901, an amendment that was 
made prior to the forfeiture in this suit. 
There can, in my opinion, be no doubt 
but that under the rules made under section 
214, as they existed in 1902, the Collector 
was within his powers in restoring this 
land to the: defaulting  mortgagors. That 
being so, the provisions of section 56 
of the Land Revenue Code eome into 
operation, and the result of that operation, 
in the circumstances of this case, was, in my 
opinion, to vest the land in the first 
and second defendants free from the in- 
cumbrance which had been created and 
from the equities theretofore' existing bet- 
ween them and the plaintif. That 
would be the result, even supposing that 
when the first and second defendants omitted 
to make the payment, they foresaw that, as 
the result of such omission, the land might 
ultimately be restored to them upon better 
terms. Jt is upon this ground that I think 
that the plaintiff has no cause of action 
in respect of either of the reliefs which 
he claims in the .plaint. Those reliefs ara 
that it should be declared that the order 
of forfeiture passed by the Collector ig 
illegal, and in the alternative that the 
plaintiff is entitled to all the rights acquired 
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by the first and second defendants by their 
taking the land under new tenure. 

. For the reasons which I have given, I 
am of opinion that the Collector's order 
of forfeiture was perfectly legal, and that 
the rights aequired after the re-grant by 
the first and second defendants did not 
enure for the benefit of the plaintiff. I 
desire, however, to add that, as a matter 
of fact, the plaintiff was entitled to save 
the forfeiture by himself paying the overdae 
instalment, and that, as I have noticed, 
he refused to do so even when an explicit 
demand was made from him. 

In my opinion, the appeal fails and should 
be dismissed with costs. 

Suan, J.—I am of opinion thatthe decree 
dismissing the plaintiff’s suit is right and 
should be affirmed with costs. I assuma 
the allegations in the plaint to be true 
for the purposes of this appeal. Though 
it would not be correct to say that the 
plaint discloses no cause of action, ib is 
clear that the admitted facta afford a com- 
plete answer to the plaintiff’s claim. 

The facts which are material for this 
purpose aro as follows:-——Dafendants Nos. 
land 2 failed to pay the assessment in 
respect of their occupancy, which had been 
mortgaged by them to the plaintif in 
October 1895. The Collector called upon 
the plaintiff to pay the assessment. But 
the ‘plaintif failed to pay the arrear of 
land revenue, which he was entitled ag 
mortgages to pay under section £0 of the 
Land Revenue Code to save the property 
from the consequences of defanlt in the 
payment of land revenue. Consequently, the 
Collector ordered the occupancy to be for. 
feited under section 153 of the Land Revenue 
Code on the 26th May 1902 and subsequently 
ordered the property to be restored to the 
defaulter, upon terms which are immaterial 
for the purposes of this suit, under the 
rules then in force under section 214 of 
the Land Revenue Code. The plaintiff 
obtained a deereó on his mortgage against 
defendants Nos, 1 and 2 on the 28rd March 
1908. 

He now contends that the property in 
the hands of defendants. Nos. 1 and 2 ig 
still aubjeob to the mortgage in his favour 
and liable to be sold in exeeution of hig 
decree. I think this eonteution should be 
disallowed. Under section 56 of the Land 
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Revenue Code as amended by Bombay Act 
VI of 1951, when there is a forfeiture of 
occupancy and subsequent disposal of the 
occupancy under rules or orders in this 
behalf under section 214, such occupancy, 


when disposed of by sale or by restoration 


to the defaulter or otherwise shall, unless 
the Collector otherwise directs, be deemed 
to be freed from all tenures, 
incumbraness and equities thecetofora created 
in favour of any person other than Govern- 
mentin respect of such occupancy. Ib is 
not denied that the Collector has nob, other- 
wise directed in this case. The property, 
therefore, in the hands of defendants Nos. 
land 2 must be deemed to be freed from 
all incumbrances and equities in favour 
of the plaintiff. This statutory provision 
is a complete auswer to the plaintiff’s claim 
not only as against defendant No. 3 bat 
as against defendants Nos. 1 and 2. 


The learned Counsel for the plaintiff relies 
upon section 90 of the Indian Trusts Act, 
and contends that the subsequent acquisition 
of interest in the land by defendants Nos, 
1 and 2 must enura for the plaintiff's benefit, 
It is enough to say that the section has 
no application when there is a clear statutory 
provision to the contrary. The land in 
the hands of defendants Nos. land 2 must 
be deemed to be freed from all incum- 
brances and equities in favour of the plaintiff 
under section 56 of the Land Revenue Coda. 
In my opinion, it would be contravening 
the clear and imperative provisiona of the 
Land Revenue Code to recognize the ine 
cumbranca or equity in favour of the plaintiff 
in this suit. As regards the decided cases, 
upon which Mr. Jayakar has relied, it is clear 
that the cases of Ganparshiba? v. Timmaya 
Shivappa Hallpaik (1) and Amolak v. Dhondi 
(2) were decided under the old section 56, as 
it stood before the amending Act VI of 
1901 came into force. ‘In both the cases, 
the forfeiture and the subsequent disposal 
of the occupancy were before 1901, and 
in neither case was forfeiture followed by 
a gale of the occupanoy. The consequences 
of a forfeiture by itself were considered 
in those cases, when there was disposal 
of occupancy otherwise than by sale. The 
above cases, in my opinion, have no applica- 


(1) 24 B. 84, 1 Bom. L R. 5C5. 
(2) 80 B. 466, 8 Bom. L, R. 860. | 


rights and ` 
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tion to the point now before ns. The section 
has been subsequently amended, and the 
consequences of a forfeiture are laid down 
in clear terms, Those consequences follow 
now, not only when the forfeiture is followed 
by a sale, but when the occupancy is disposed 
of by sale or by restoration to the defaulter or 
otherwise, The only other case to which 
reference has been made is Ghriputi Kundlis 
Piraji v. Patio (3). The facts are not fully 


stated in the judgment; there is no reference to 


section 56 of the Land Revenue Code, and the 
case was not argued on behalt of the respond- 
ent, It is difficult to gather what the learned 
Jadges thought of the provision in section 56 
of the Land Revenue Code, to which I have 
referred. Under these circumstances, I am 
unable to treat bhis ease as an authority in 
favour of the plaintiff’s contention in faco of 
the terms of section 56. 

In this view of the case no allegations o 
any improper intention on the part of defend- 
ants Nos. 1 and2iu making a defaulé in paying 
the land revenue nor any allegation of 
misrepresentation by defendants Nos 1 and 2 
to the Collector could affest the result, par- 
ticularly when the plaintiff was given an 
opportunity to pay the arrears. 


Appel dismissed. 
(3) 9 Bom. L. R. 1018, > 





ALLAHABAD HIGH COURT. 
SECOND Civic Arrear No. 1325 or 1912. 
June 20, 1913. 

Present;— Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, KT. 

SRI RAM AND OTHERS —PLAINTIFFS — 

APPELLANTS 
versus 


Musammat INOHI—Derenpant— RESPONDENT, 
Marriage—Second marriage of woman during life- 
time of her first husband. 
A. married woman, in the absence of a custom to 
the contrary, cannot, in the life-time of her husband, 
contract a second marriage, 


Second appeal from the decision of the 


Subordinate Judge of Agra, dated 14th May 


1912. 
Mr. S. K. Dar, for the Appellants. 
Mr. G. L. Agarwala, for the Respondent. 
JUDGMENT.— This appeal arises out of 
a suit for possession of certain immoveable 
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property. The plaintiffs, are undoubtedly, 
entitled to a decree ‘unless the defendant, 
Musammat Inchi, can show that she is the 
widow of one Johari. Admittedly, her hus- 
band was alive when she went to live 
with Johari and is still alive, In the plains, 
ib was alleged that she was an unchaste 
woman, living with Johari as his mistress. 
The written statement was a half-hearted 
denial of the allegation of unchastity and 
an allegation that, amongst the Jais, Karao 
marriage prevailed. Ib was not alleged in 
the written statement that according to 
any custom, a married woman, whose husband 
was still alive, could contract a second 
marriage. The only evidence as to the 
existence of such a custom was the admis- 
sion of one of the plaintiff's witnesses. He 
said that if a woman left her first husband 
and -went back to her father’s house, she 
might contract a second marriage. Accord- 
ing to the defendant's evidence, she left 
her first husband because she was dissatisfied 
with her food and went back to her father 
who gave her in marriage to Johari. In 
our opinion, this evidenca was wholly iun- 
sufficient to establish the existence of a 
custom which would enable Musammat Inchi 
to contract a valid second marriage. If she 
was unable to contract such a marriage, she 
has no right to the property. We allow the 
appeal, sataside the decree of the Court 
below and restore the decree of the Court 
of first instance with costs in all Courts. 


Appeal alowed. 


BOMBAY HIGH COURT. 
Ssconp Crvin Appear, No. 211 or 1913. 
July 11, 1913. 
Present: —Sir Basil Scott Kr., Chief 
Justice, and Mr. Justice Heaton. 
Tar DAKORE TOWN MUNICIPALITY— 
DEFENDANT-— ÀÁPPELLANT 
versus 
ANUPRAM HARIBHAI TRAVADI— 


PLAINTIFF— RESPONDENT. ' 

Bombay District Municipal Act (IIT of 1901), ss. 113, 
122 — Existence of encroachment for more than 12 years 
—Statutery conditions for exercise of power under 
the section as laid down therein to be fulfilled. 
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"Under section 118 or section 122 of the Bombay 
District Municipal Act, 1901, it matters not whether 
an encroachment whichisobjected tohas been in exist- 
ence for twelve yearsor more; the statutory conditions 
regulating the exercise of the power under either 
section must be shown to exist. 

Second appeal from the decision of the 
District Judge of Ahmedabad, in Appeal 
No. 351 of 1911, reversing the decree passed 
by the Subordinate Judge of Umreth, in Civil 
Suit No. 142 of 1910. 

Mr. M. K. Mehta, for the Appellant. 

Mr. G. N. Thakore, for the Respondent. 


JUDGMENT.—In this case, the plaintiff 
has obtained an injunction against the 
Dakore Municipality to restrain them from 
obstructing him in re-instating a stone which 
was formerly imbedded in his otla in its 
original position, and Rs. 2 for damages for 
wrongful removal of the stone. The learned 
Judge has based his decision upon a finding 
that this stone had been in situ for twelve 
years, and that, therefore, the Municipality 
had no right to interfere with it, as there had 

‘been adverse possession for the statutory 
period of the portion of the street occupied 
by the stone. Wedo notthink that this is 
a good reason for the decision. The Munici- 
pality is the creature of the statute with 
duties inter ala to preserve the passage along 
publie streets, and, under sections 113 and 
122 of the District Municipal Act, it is given 
certain powers depending upon the existence 
of certain conditions for the removal of 
encroachments or obstructions upon the 
streets. Under section 113, if itis proved 
that the encroachment objected to is an ob- 
struction to the safe and convenient passage 
along a street, the Municipality may by 
written notice require the owner to re- 
move it. Under section 122, the Munici- 
pality have power to remove an encroachment 

_which may have been set up after the place 
has become a Municipal District. It matters 
not in either case whether the encroachment 
has “been in existence for twelve yearsor 
more, but the statutory conditions regulating 
the exercise of the power must be shown to 
exist. The Municipality in the present case 
have not shown either that the stone which 
they have removed was an obstruction to the 
safe and convenient passage along the street 
or that the stone was set up by the plaintiff 
after the place became à Municipal District, 
They have, therefore, not justified their action 
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by reference to their statutory powers, On 
that ground, we affirm the decree of the lower 
Appellate Court and dismiss the appeal with 
costs. i, 

. Appeal dismissed, 


MADRAS HIGH COURT. 

Seconp OivIL APPrAL No. 1979 or 1911. 

July 22, 1913. 

Present: —Mr. Justice Sudasiva Aiyar aud 
Mr. Justice Tyabji. 
OHAKRAPANI MISRO —PrAINTIFF — 

l APPELLANT 
` versus 
SADASIVA SODANGI AND OTHERS— 
DEFENDANTS — RESPONDENTS, 

Tenants-in-common—Purchaser in Court—Sale of 
rights of some never in possession of piece of land 
sold —Right to joint possession. 

The plaintiff purchased a portion of the land be. 
longing in common to A. and to the plaintiff's judg- 
ment-debtors at a Court auotion. The portion of 
the land had been peaceably enjoyed by A. alone 
for more than 15 years. The plaintiff sued for 
exclusive possession of the purchased land alleging 
that his judgment-debtors were in exclusive posses- 
sion of the land and that A. had no rights therein: 

Held, that, in the circumstances of the case, even 
a decree for joint possession ought not to be passed. 

Watson and Oo. v. Hamchund Dutt, 18 OC. 10; 
17 T. A. 110, Naranbhai Vaghjibhai v. Ranchhod Prem- 
chand, 26 B. 141; 3 Bom. L. R. 598, referred to. 

Second appeal from the decree of the 
Temporary Svbordinate Judge of Ganjam 
at Berhampore, in Appeal Suit No. 137 of 
1911, preferred against that of the District 
Munsif at Aska, in Original Suit No. 676 
of 1909. 

Dr. S. Swaminadhan, for the Appellant. 

Mr. T. Prakasam, for the Respondent. 

JUDGMENT. 


Sapasiva ÅIYAR, J.—The plaintiff (appel- 
lant) as purchaser in Court auction of 13 
Charanams in a suit, to which some of the 
tenants-in-common of 159 Charanams of lands 


‘including these 18 Oharanams were parties, 


sued toobtain exclusive possession of the 
said 18 Charanams outof the 150 Charanams 
on the allegation that the said 13 Charanams 
were in exclusive possession of his judg- 
ment-debtors, and that the principal defend- 
ants Nos. 1 to 10 had no rights therein. 
The findings of fact are that, though the 
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“150 Charanams belonged in common to 
-defendanis Nos. 1 to 10 and to the plaint- 
ifs judgment-debtors, the plaint 13 
Charanams kad been peaceably enjoyed by 
the defendants Nos. 1t0 lO alone all along 
for more than 15 years. On this finding, the 
suit for exclusive possession was dismissed. 

It is urged in second appeal that the 
plaintiff is entitled at least to joint posses- 
gion with defendants Nos. 1 to 10 of the 
said 13 Chavanams of lands with defendants 
Nos. 1 to10. I think that the ruling in 
the well-known case of Watson and Company 
v Ramchund Dutt (l), establishes that 
a decree for joint possession ought not 
to be passed in süch cases in favour of 
tenants-in-common who never had actual 
possession. The case of Naranbhai Vaghjibhar 
v. Ranchhod Premchand (2), quoted by 
the appellant’s learned Counsel, was the 
ease of a Hindu co-parcener who was kept 
oat from the joint possession of the family 
property, to which possession he was entitl- 
ed by Hindu Law, owing to a stranger 
having been put into exalusive possession 
by other members of the co-parcenery. 

The weight of the Privy Council decision 
in Watson and Oo. v. Ramachund Dutt (1), 
which applies to the rights of  tenants-in- 
common cannot be affected by the decision 
in Naranbhas Vaghjibhaiv. Ranchhod Premchand 
(2), which refers to the rights of a Hindu 
co-parcener in a joint Hindu family. 

The second appeal fails and is dismissed 
with costs. < 

TYABJI, J.—I have a certain amount of 
doubt in my mind whether the priuciple 


referred to in Watson & Co. v. Ramachund 


Dutt (1), on which my learned brother bases 
his judgment, is applicable in every case 
when the plaintiff is a purchaser from some 
out of several tenants-in-common and prays 
to be given joint possession of a specific 
portion of lands belonging to all the 
tenants-inecommon, and whether such a 
plaintiff must necessarily be referred to & 
partition suit. In the- circumstances of this 
case, however, l am not prepared to dissent 
from my learned brother. 


Appeal dismissed. 
(1) 18 C. 10; 17 L A. 110. 
(3) 26 B. 141; 3 Bom. L. R. 598. 
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BOMBAY HIGH COURT. 
Seconp Crvin APPEAL No. 917 or 1912. 
June 24, 1913. 
Present:—Sir Basil Scott, Kr., Chief 
Justice, and Mr. Justice Beaman. 
LALCHAND NANOHAND GUJAR— 
PLAINTIFE-—APPELLANT 
versus 
NARAYAN HARI--DEFENDANT— 


RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Arts, 110, 116 
—Suit for arrears of vent due ona registered lease. 
Article 116 of the Indian Limitation Act, IX of 1908, 
covers suits for debts or sums certain due upon re. 
gistered instruments, and thus a suit for arrears of 
rent due ona registered lease is governed by tha 
said Articole, and not by Article 110. 


Second appealfrom the decision of the 
District Judge of Sholapur,in Appeal No. 
160 of 1910, confirming the decree: passed 
by the Subordinate Judge ab Barai, in Civil 
Suit No. 250 of 1910. 

Mr. N. V. Gokhale, for the Appellant. 

JUDGMENT,.—This was a suit brought 
in July 1910 for arrears of rent falling due 
under registered leases, the due dates being 
the 5th April 1905, 25th March 1906 and the 
13th April 1907. 

If Article 110 of the Schedule to the 
Limitation Act, which specifically provides 
for suits for arrears of rent, applies, the suit 
is barred. If, however, Article 116 is come 
prehensive enough to cover such a suit, the 
claim is within time. The lower Courts 
Justice 
Burkitt at Allahabad, Ram Narain v. Kamta 
Singh (1), and, holding that Article 110 and 
not 116 applies, have dismissed the suit. 

If the matter were res integra, we should 
take the same view as Mr. Justice Burkitt. 
but having regardto the iong series of 
authorities to the contrary effect, and the 
fact that the Legislature in re-enacting and 
amending the Limitation Actin 1908 has 
made no alteration in the Article 116 which 
had been interpreted genorally by the Indian 
High Courts in the most comprehensive 
sense, we are unable to hold that Article 110 
is applicable. 

In 1871, the question came before the 
Privy Council whether the words ‘breach of 
contract? in the Limitation Act of 1859 
were used for the purpose of distinguishing 
actions to recover unliquidated damages for 


(1) 26 A. 188; A. W. N. (1903) 210, 
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breach of contract from actions to recover 
debts, but their Lordships did not think ib 
necessary or advisable that they should 
attempt to lay down what was the proper 
construction of those words as applicable to 
all cases: see Ouker Pershad  Bustooree v. 
Musammat Foolcoomaree Bebee (2). The pass- 
ing of the Actof 1877, which altered the 
wording of the Article in the Act of 1871 
corresponding with Article 116, forced the 
Indian Courts to cometo definite conclusions 
upon the point in 1380 and 1881: see 
Nobocoomar Meokhopadhaya v. Siru Mullick 
(3), Vythilinga Pillai v. Thetchanamruti Pillai 
(4); Husain Ali Khan v. Hafie Abi Khan (5); 
Ganesh Krishn v. Madhavrav Ravji (6). In 
all these cases, it was held that Article 
116 covered suits for debts or sums certain 
due upon registered instruments. In the 
Madras case Article 110 was held to be 
inapplicable toa suit for arrears of rent 
due on a registered instrument as Article 116 
gave a period of six years, and this view was 
adoptedin Umesh Chunder Mundul v. Adarmona 
Dasi(7) and Kesu Shivram v. Vithu Kanaji(8). 

We think this body of.anthority must 
be accepted. We, 
decree of the lower Court and remand the 
ease for trial on the merits and order that 
costs in this Court and in the Court of Appeal 
be paid by the respondents and that the 
appellant’s costs in the first Court be costs in 
the cause. 

Decree reversed; Oase remanded, 

(2) 14 M. I. A. 134; 16 W. E, (P. 0.) 35; 10 B. L. R. 
15; 20 Eng. Rep. 737. 

(3) 6 C. 94; 6 C. L. R. 579. 

(4) 3 M. 76. 

(5) 3 A. 600. 

(6) 6 B. 75. 


(7) 18 0. 221. 
(8) 9 B. 320. 





MADRAS HIGH COURT. 
Lierrers Patent ÁPPEAL No. 147 or 1912. 
April 22, 1913. 
Present:—~Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Miller and 
Mr. Justice Oldfield. ` 
MUTHUKRISHNA AIYAR AND OTHERS— 
PLAINTIFFS— APPELLANTS 
versus 
VERA RAGHAWA AIYAR AND OTHERS— 
D&FENDANTS— RESPONDENTS, 
. Transfer of Property Act. (4V or 1882), s, 130—Hy. 
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pothecation of pro-note by deed —Transfer of actionable 
claim—Clarm becoming time-barred—Transferee liable 
to be debited with the amount of the note. . 

A. by deed hypothecated a promissory-note in his 
favour to B. as security for money owing by the 
former to the latter. The promissory-note was not 
endorsed to B. It became time-barred and the 
question was whevher B. should be debited with the 
amount due on the note: 

Held, that the hypothecation was a transfer of au 
actionable claim within the meaning of section 130 of 
the Transfer of Property Act, and thus the remedies 
of the mortgagor having been transferred to the mort- 
gageo, B, was entitled to recover the sum due from 
the maker of the promissory-note and in taking 
the account of what was due to him was liable to 
be debited with the amount of the note, if he with. 
out justification allowed the debt to become irre- 
coverable. . 

Mulraj Khataw v. Vishwanath Prabhuram Vaidhya, 
17 Ind Cas. 627; (1912) M. W. N. 1247; 12 M. L. T. 
652; 37 B. 198; 11 A. L. J. 7; 17 OC. W. N. 209; 15 
Bom. L. R. 9; 17 C. L. J. 162; 24 M. L. J. 60 (P. C); 
Shyam Kumari v. Rameshwar Singh, 32 C. 27; 81 T. A. 
176; 8 C. W. N. 786; 6 Bom. L. R. 754, referred to. 

Appeal under section 15 of the letters 
Patent against the decision of ' this Court in 
Second Appeal No. 949 of 1911 (re. 
ported as 16 Ind. Cas. 601), preferred 
againat that of the  Distrieb Court of 
Madura, in Appeal Suit Nos. 409 and 391 
of 1910 in Original Suit No. 715 of 1909, on 
the file of the Court of the Principal District 
Munsif of Madura. 

Mr. C. V. Anantakrishna Atyar, for the 
Appellants. i 

Mr. K. N. Ariya, for the Respondents, 

JUDGMENT. 

Waima, C, J.—Under Exhibit A, the de- 
fendanis mortgaged to the plaintiff a house and 
a promissory-note which had been executed 
to the defendants by a third party as secu- 
rity for money owing by the defendants to 
the plaintiffs. The promissory-note was not 
endorsed to the plaintiffs, It became time- 
barred, and the question is whether on the 
taking of accounts the plaintiffs should be 
debited with the amount due on the note. It 
was not suggested that the plaintiffs could 
sueon the note. It was contended that the 
note was evidence of a pre-existing debt 
due by the 3rd party to the defendants, that 
that debt was by the mortgagee assigned 
to the plaintiffs and that the plaintiffs 
being the parties who were entitled to 
sue for the assigned debt were under an 
obligation to the defendants to do so before 
the right to recover the debt beeame 
barred by limitation. The promissory-note 
refers to a pre-existing debt due by the 3rd 
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party to the defendants, but I have had 
some doubt whether on the documents 
alone, coupled with the fact that thé maker of 
the note attested the mortgage to the plaint- 
iffs—and that is all we have to go on—there 
is evidence of a pre-existing debt. No 
attempt appears to have been made to show 
that there was no debt (in the Court of first 
instance the defendants sought to show that 
the amount dae on the note had been paid) 
and I think we are warranted in holding that 
‘there was a debt, The mortgage thereof was, 
In my opinion, a transfer of an actionable 
claim within the meaning of section 130 of 
the Transfer of Property Act which vested in 
the transferee the rights and remedies of the 
transferor, subject to the equities which 
remained “in the transferor by reason 
of the fact that the transfer was by way 
of security. This is in accordance with 
the decision of the Privy Council, in the 
recent case of Mulraj Khatau v. Vishwanath 
Prabhuram Vaidya (1), which does not 
appear to have been reported when this 
appeal was argued before Sundara Aiyar and 
Sadasiva Aiyar, JJ. In the Privy Council 
case, the contest was between a party who 
held an assignment in writing of a policy 
and parties holding a deposit of the policy 
by way of security which was earlier in date 
than the assignment in writing. Their 
Lordships held in favour of the party holding 
the writien instrument. In the judgment 
they observe, with reference to the assign- 
ment in writting: “It may well be thas 
although absolute in form, it was intended to 
be only by way of security so as to be subject 
to a right of redemption, but this does not 
affect the rights of the parties under the 
circumstances of the present case.” And 
again: "He (the party claiming under the 
instrument) has an absolute right to the 
proceeds of the policy.” The righta of the 
transferor being vested in the transferee 
by the express words of the section, 
the transferee is the only party entitled 
to sue, and this being so, he is, 1 think, 
accountable to the transferor for 
having allowed the remedy to bscome time- 
barred. 


Ido not think any useful purpose will ba 


(1) 17 Ind. Cas. 627; 24 M. L. J. 60; (1912) M. W. 
N. 1247; 12 M, L. T. 652; 87 B. 198; 11 A. I. J. 7; 17 
9 W. N, 209; 15 Bom. L. R. 9; 17 C. L. J, 162, 


served by a discussion of the English authori- 
ties. The cases turn on the language of section 
25 (6) of the English Judicature Act, 1873. 
In the Privy Council decision to which I have 
referred, their Lordships observe:— - [he 
error (of the Court in India) arose from 
tbe learned Judges not having appreciated 
that the positive language of the section 
precluded the application in India of the 
principles of English Law on which they 
based their decision." 

I only propose to refer to one authority, the 
decision of the Privy Council in Shyam 
Kumari v. Rameshwar Singh (2). There the 
mortgagors assigned to their mortgagee a 
debt due to them from a third person, and 
in taking the account of what was due to 
the mortgagee, the Courts in India debited 
him with the amount of the debt though 
he had not received ib, 

lt was held, that ib lay upon the mort- 
gagee to use reasonable diligence to recover 
it from the debtor, and it appearing that 
no serious attempt had been made to do 
so it was held that it had been rightly 
debited in the aceouut. 

I think this appeal fails and should be 
dismissed with costs. 


MiLLER, J:—I am of the same opinion, 
After the recent decision of the Privy 
Council in Mulraj) Khatau v. Vishwanath 


Prabhuram Vardhya (|) it seems impossi- 


ble to contend that a hypothecation of 
a debt is not a transfer of an ac- 
tionable claim within the meaning of 


section -130 of the Transfer of Property 
Act, Their Lordships held that by that 
section a writing is required to effect a 
charge on an actionable claim. It follows 
that the remedies of the mortgagor are 
transferred tothe mortgagee of the debt 
and heis entitled to recover the sum due 
from the debtor and if so entitled, then he 
is rightly made liable if he, without 
justification, allows the debt to become 
irrecoverable [Shyam Kumari v. Rameshwar 
Singh (2) ]. 

In the present ease an attempt was made 
in the Court of first instance to show 
that by agreement the lst defendant was 
fo recover the amount ofthe debt, but 
the District Muusif held tnat the provisions 
of Eixbihit A were clear, and there was 


(2) 32 C. 27; 81 T. A. 176; 8 C. W, N, 780; 6 Bom, L 
R. 754, | 
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no need to consider the oral evidence and 


it seems that the point was not pressed. 


either in the District Court or here at 
the hearing of the second appeal, and we 
were not asked by the appellant to re-open 
the question on the evidence and must, 
therefore, proceed on the footing that there 
was no contract altering the position of the 
parties, We must deal with the case on 
the provisions of section 180 apart from 
. any contract. The plaintiffs endeavoured 
but failed to prove that the debt mort- 
gaged had been by him paid to the Ist 
defendant and did not, so far as I can 
see, ever allege that the promissory-note 
which was handed over to the plaintiff 
did not represent a debt which could be 
assigned. I find no difficulty, therefore, in 
accepting the view taken by all the Courts 
which have dealt with the matter so far, 
that what was mortgaged was a debt evi- 
denced by the promissory-note, 

That being go,it lay upon the plaintiffs 
to.show that they were not in fault in 
allowing the recovery of the debt to be 
barred by limitation and they made no 
attempt to show that. 

Then it was contended that the lst defend- 
ant was equally entitled to recover debt aud, 
therefore, the plaintiffs cannot be made liable, 
the default was as much that of the one as of 
the other. x 

But tae remedy open to tke Ist defend- 
ant as creditor had passed by section 130 
of the Transfer of Property Act to the 
plaintiffs: what was retained by the Ist 
defendant was his right to redeem the 
mortgage. Thiscontention is, therefore, of 
no avail and, moreover, was not, so far as 
I can see, raised at any previous stage of 
the ease. I concur in dismissing the appeal 
with costs. 

OLDFIELD, J.—l concur in the decisions of 
my learned’ colleagues for the reasons 
given by them and I have nothing to add. 


Appeal dismissed, 


BOMBAY HIGH. COURT. 
SECOND Civi, APPEAL, No. 648 or 1911. 
July 23, 1913. 

Present; —Sir Basil Scott, Kr., Chief 

Justice, and Mr. Justice Heaton. 
DATTO ATMARAM HASABNIS— 

PrAINTIRF—-ÁPPELLANT 
versus 
SHANKAR DATTATRAYA —DEFENDANT— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIV— 
Limitation Act (IX of 1908), Art. Sch. I 181—Appli- 
cation for decree absolute for sale of mortgage 
charge— Limitation. 

An application, under Order XXXIV of the Civil 
Procedure Code, for a decree absolute for sale of a 
mortgage charge, the property of the defendant, 
under the terms ofa consent decree fixing instal- 
ments, made after the expiry of three years from 
the due date of the last instalment beconiing payable, 
falls within the scope of Article 181 of the Indian 
Limitation Act, and is, therefore, barred. 


Second appeal from the decision of the 
District Judge of Satara, in Appeal No. 35 
of 1911, confirming that of the Subordinate 
Judge at Islampur, in Darkhast No. 204 
of 1910, 

Mr. S. R. Bakhale, for the Appellant. 

Mr. K. N. Koyajee, for the Respondent. 

JUDGMENT.—The application in this case 
is for a decree absolute for sale of a mort- 
gage charge, the property of the defendant, 
under the terms of a consent-decree. The 
consent-decree provided for satisfaction of the 
decretal debt by instalments. Three years from 
the due date of the last instalment becoming 
payable expired in July 1910. The applica- 
tion which we are now considering was made 
subsequent to that date. The question 
is whether it was barred. by limitation? 
The lower Courts have held that the debt 
due to the plaintiff was moveable property, 
and that, therefore, there was no need for 
an application for a deoree absolute. They 
based the decision upon Turvaas Bholanath v 
Bat Kashi (1). The question there turned 
upon whether the execution proceedings had 
been initiated under the right section of the 
Civil Procedure Code. That question does 
not arise in the present case. But al- 
though we cannot accept the reasons of 
the lower Courts, we think that the applica- 
tion must fail. The reason is that this is 
an application in form for a decree under 


Order XXXIV of the Civil Procedure Code, 


(1) 26 B. 305; 4 Bom, L. R. 18. 
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and it is contended on behalf of the appellant 
that ib must be treated as under Order 
XXXIV, and no other order. That being 
so, it is an application under the Civil Pro- 
cedure Code, and as such falls within the 
scope of Article 181 of the Limitation Act: 
see Amolak Chand Parak v. Sharat Ohandra 
Mukherjee (2). The application under Article 
181 must be made within three years from 
the time when the right to apply acernes 
It has not been made within that period, 
and is, therefore, barred. We, therefore, 
dismiss the appeal with costs. 


Appeal dismissed. 
(2) 11 Ind. Cas. 943; 38 C. 913; 16 C. W. N. 49. 


MADRAS HIGH COURT. 
MiscELLANEOUS Civit APPBAL NO, 158 or 
1912. 

February 13, 1913. 

: Present:— Justice Sir Ralph Benson, KT., and 
Mr. Justice Sundara Aiyar. 

Sri Raja INUGUNTI PRAKASA RAJAN- 
INGARU AND OTHERS— ÁPPELLANTS 
versus 


YERANKI PEDA VENKATA RAO— 


: RESPONDENT. 
Jurisdiction — Evidence recorded by Court incompe- 
.lent to try—Parties consenting to decision of suit on 
evidence so recorded —Validtty of judgment—Provisions 
of law to test credibility of witnesses eic.— Waiver of 
benefits thereof by parties, 

A suit was instituted and tried in a Munsif’s Court 
but the decree of that Court was reversed on appeal 
on the ground that the pecuniary value of the suit was 
beyond the jurisdiction of the Munsif and the plaint was 
returned for presentation to the proper Court. The 
Subordinate Judge, to whom the plaint was subse- 
quently presented, disposed of the suit with the 
consent of parties solely on the evidence recorded by 
the Munsif: 

Held, that the Subordinate Judge was justified 
in the circumstances in acting on the evidence 
recorded in the previous suit, the decision as 
regards the incompetency of the Munsif to try the 
suit being immaterial. 

The facts admitted in evidence being themselves 
relevant, provisions of law intended to test the crodi- 
bility of witnesses or to enable the trying Judge to 
make the test himself are not of such an important 
character that parties cannot waive the benefit of 
these provisions. 


Appeal from the order of the District 
Court of Godavari at Rajahmundry, in 
Appeal Suit No. 162 of 1909, preferred 


against that of the Subordinate Judge 
of Cocanada, in Original Suit No. 50 of 1907, 
Messrs. P. Narayana Murthi and P. Soma- 
sundram, for the Appellants. 
Mr. V. Ramesam, for the Respondent. 


JUDGMENT.—This is an appeal against 
the order of the District Court of 
Rajahmundry, reversing a decree of the 
Subordinate Judge of Cocanada and re- 
inanding the suit for fresh trial. The 
Subordinate Judge had disposed of the sutt 
on the merits but solely on evidence recorded 
by the Munsif’s Court of Peddapur. This 
suit was first instituted and tried in the 
latter Court; but its decree was reversed 
on appeal on the ground that the pecuniary 
value of the suit was beyond the jurisdic- 
tion of a Munsifs Court and the plaint 
was returned for presentation to the proper 
Court. The plaint was subsequently re- 
presented in the Sabordinate Court. The 
parties presented a statement atthe trial 
of the suit consenting to the evidence 
recorded at the former trial by the 
Peddapur Munsif’s Court being treated as 
evidence inthe suit and dispensing with 
any further evidence. The District Judge 
held that notwithstanding the consent of 
the parties the Subordinate Court's pro- 
cedure in acting on the evidence recorded 
in the Peddapur Court wasillegal. He was 
of opinion that as all the evidence in the 
case was illegally admitted, the suit had 
virtually not been tried on the merits and 


‘must, therefore, be remanded for fresh trial. 


The contention of the appellants in this 
appeal is that the evidence in question 
was not illegally admitted by the Sub: 
ordinate Judga;and that the order of 
remand cannot, therefore, be upheld. It is 
argued that as there was no objection 
raised on the admission of the evidence 
on the ground of irrelevancy, as to which 
see Miller .v. Babu Madho Das: (1), 
and the objection raised in the Court of 
Appeal related purely to the manner in 


. which relevant evidence should be brought 


on the record ofthe suit, the consent of 
both parties disentitled the respondent to 
any objection to it in the Appellate Court. 
The District Judge, while apparently of 
opinion that irregularities in the mode of 


(i) 19 A. 76 ab p. 92; 23 I. A. 106. 
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taking evidence might be cured by the 
consent of parties, considered that this 
principle should not apply to the present 
case, as the Munsif of  Peddapur, who 
recorded the evidence, had no jurisdiction 
to try the suit and the proceedings before 
him were pronounced to be coram non judice. 
On appeal, we are of opinion that the 
distinction drawn by him is not well founded. 
In Maharajah Juguiendur Bunwaree v. Din 
Dyal Ohatteriee (2) and Lakshman  Gocind 
v. Amrit Gopar (3), statements made by 
witnesses in aformer suit were held to 
be admissible with the consent of the 
parties, In Syed Mohamed v. Oomdah 
Khanum (4), depositions not taken before 
the Judge who completed’ the trial 
were. admitted, though there was no 
legislative provision allowing this to ba 
done. See also Naranbhai Vrisgbhukandas v. 
Naroshankpr Ohandro Shankar (5) and Jadhu 
Rai v. Kanizak Husain (6). n Sreenath 
Roy v. Goluct Ohunder (7), evidence given 
in a suit, to which the person consenting was 
not a party and had then no opportunity 
to test by cross examination, was held to 
be rightly admitted. In Ramaya bin 


Subaya v. Devappa Ganprya (8), it was 
held that consent made evidence, which 
might be recorded illegally or without 


jurisdiction by the trying Judge at the 
disputed locality admissible. The ratio 
decidendt in all these cases was this—the 
facts admitted in evidence being themselves 


relevant, provisions of law intended to test: 


the credibility of witnesses or to enable 
the trying Judgeto make the test himself 
are not of such an important character 
that parties cannot’ waive the benefit of 
those provisions. They are not rules of 
publie policy which the parties cannot 
waive, See 13 American Cyclopwdia of 
Law and Procedure, p. 1014. An Appellate 
Court is called upon to decide facts on 
evidence not taken before itself. The 
Legislature has recognised several excaptions 
to the rule requiring the oral evidense in 
a case to be taken before the trying Judge. 


(2) 1 W. R. 300. 

(3) 24 B. 591; 2 Bom. L. R. 386. 

3 W, R., 184. 

B. X. C. X. A. C. J. 98 

A. 576 ab p. 596; A. W, N. (1886) 196. 
(7) 15 W. R 348. 

(8) 30 B. 109; 7 Bom. L. R, 642. 


This requisite is dispensed with, in cases 
where a auib.is transferred from ore 
Court to another and where there is a 
change of Judge in the trying Court 
owing to death, transfer or other cause. 
See Order XVIII, rule 4, Civil Procedure 
Code. We do not think that the cir- 
cumstance that the Appellate Court in the 
previous suit held that the Munsif who 
recorded the evidence had no jurisdiction 
to try the suitis material. That does not 
affect the validity of the consent of the parties 
which is the reason forthe admission of 
evidence not recorded in the suit. It is 
unnecessary to express an Opinion on the 
question whether in cases falling under 
section 33 of the Evidenca Act, evidence 
recorded by a Court ean be regarded as. 
nob given jn a judicial proceeding on the 
mere ground that the decree of the Court 
was subsequently set aside for defect of 
jurisdiction over the cause, althongh In the 
matter of the petition of Rami Reddi (9) is an 
authority against the admission of such 
evidence in subsequent proceedings between 
the parties. We hold that the Subordinate 
Judge was justified in acting on the evi- 
dence recorded ih the previous suit, set 
aside the order of the District Judge and 
remand the appeal for fresh disposal accord- 
ing to law. The costs of this appeal will 
abide the result, 
Order set aside; Oase remanded, 


(9) 3M. 48. 


BOMBAY HIGH COURT. 
Sroonp Civin Appear No. 194 or 1912, 
July 23, 1213. 
Present; — Mr. Justice Batchelor, and 
Mr. Justice Shah. 
DAYA KHUSHAL-—APPELLANT 
VETSUS 
Tae ASSISTANT COLLECTOR, SURAT— 


RESPONDENT. 

Land Acquisition Act (I of 1894)— Compensation, 
assessment of —Principles — Adventitious value of land 
—Quarrying to be considered. 

Under the Land Acquisition Act, if the land to be 
acquired has an adventitious value, that is something 
beyond its mere agricultural or normal value, and 
that is a marketable value in this sense, that persons 
wishing for a purpose for which the land is peculiarly 
applicable, to purchase it would give a higher 
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price then the Court-assessing compensation has a 
fair right to take that fact into consideration, 

Thus, in awarding compensation for land to be 
acquired for the purpose of quarrying, the special 
adaptability of the land for the purpose is a matter 
which ought to be considered. 


Appeal from the decision of the District 
Judge of Surat, in Reference No. 10 of 1911. 

Mr. G. K. Parekh, for the Appellant. 

Mr. S. S. Patkar, Government Pleader, for 
the Respondent. 

JUDGMENT.— This is an appeal from an 
award by the learned District Judge of 
Surat under the Land Acquisition Act. Two 
acres and thirty gunthas of land belonging to 
the appellants have been acquired by Govern- 
ment for the Bombay, Baroda and Central India 
Railway, and 16 is important to note that 
the land has been acquired for the purpose of 
quarrying, 

The short point involved in the appeal is, 
whether the special adaptability of the land 
for quarrying is a matter to be excluded from 
consideration or not. The learned Judge 
below was of opinion that it should be 
excluded because the appellants had never 
obtained from the Government permission to 
quarry, and under section 65 of the Land 
Revenue Code, the right of Government to 
mines and mineral products in land such as 
this is expressly reserved. 

Now, to begin with, the appellants: are 
entitled to claim that the compensation should 
be awarded to them on the footing that the 
“value of the land is determined, not neces- 
sarily according to its present disposition, 

but laid out to its most lucrative and 
‘advantageous way in which the owner can 
dispose of it": see In the matter of the Land 
Acquisition Act X of 1870; Munji Khetsey 
(1). [t is quite true that under section 65 
of the Land Revenue Code, the appellants are 
not entitled as of right to work the minerals 
in their land. That circumstance, however, 
is not decisive of the question as to the 
market-valne of the land. For, under rule 
39 of the rules framed under section 214 
of the Land Revenue Code, it is provided that 
“the Collector may, at his discretion, sell 
by public auction, or otherwise dispose of, 
the right to remove stone-or any other 
material which is the property of Govern- 
meut for such purposes, in such quantities 
and on such terms as he thinks fit.” By 


(1) 15 B, 279, 


this rule the Collector is empowered, if he 
so chooses, by private treaty with the appel- 
lants to authorize them to quarry in this 
land. It is admitted before us that in 


actual practice, it is common for the occupants 


of such lands to obtain the Collector's 
permission to quarry on the payment of 
certain fees, and this admission receives cun- 
tenance from the circumstance that a special 
scale of fees has been sanctioned for the 
removal of stone and other materials from 
the soil. So far, therefore, the appellants 


‘appear to be in no worse case than would 


be the owners of agricultural land for 
which, on its acquisition, the claim is made 
that the market-value should be estimated 
on the footing of its building site value, 
because in the case of agricultural land its 
conversion into a building site equally 
requires the permission of Government and 
is equally subject to the levy of certain fees. 
Yet in Bhujabalappa v. Oollector of Dharwar 
(2), it was held that certain land, though 
technically agricultural land, was rightly 
valued on the basis of its being suitable for 
building purposes by reason of its proximity 
to a large town. The case, therefore, 
appears tous to fall within the principle 
which was laid down by the Court of 
Appeal in England in In ve Lucas and Ohester- 
field Gas and Water Board (3). That was a 
case where the land was acquired for the 
purpose of making a reservoir. The land 
had a special adaptability for the construc. 
tion of a reservoir, and it was laid down 
that the tribunal assessing the compensation 
ought to include in its consideration this 
special adaptability as au element of value 
and that the consideration of this element 
was not to be excluded morely. by reason of 
the fact that the land could not be actually 
used for the reservoir unless statutory 
powers for its compulsory purchase were 
first obtained. In delivering judgment, Lord 
Justice Vaughan Williams quoted what was 
said by Mr. Justice Grovein Inre Oountess 
Ossalinsky and Manchester Corporation (4),to . 
the following effect: — 1f the land has what 


I may call an adventitious value, that is, 

(2) 1 Bom. L. R. 454, ` 

(3) (1909) 1 K. B. 16; 77 L. J. K. B. 1009; 99 L. T. 
767; 72 J. P. 487; 6 L. & R. 1106; 24 T, L. R 858. 

(4) Not reported. Decided in 1888 in the Queen's 
Bench Division by Grove and Stephen, JJ. The 
judgment of the Court is set out at length in Browne 
and Allen’s Law of Compensation, 9nd. Ed., p. 659, 
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something beyond its mere agricultural or 
normal value, and that is a marketable value 
in this sense, that persons wishing, for a 
purpose for which the land is peculiarly 
applicable, to purchase that land would 
give & higher price for that land, then the 
arbitrator has a fair right to take that into 
consideration; it is a matter, no doubt, con- 
tipgent, but still it is a matter which is 
not to be ignored or put out of consideration 
by an arbitrator." So, here, it seems to us 
that the special adaptability of this land for 
quarrying i8 a matter which ought to be 
ecnsidered. In the result, it may or may 
not be that the market-value of the land 
will be held to be enhanced owing to the 
special adaptability. But the question is 
ore which, we think, ought to be included 
in, and not excluded from, consideration. 
What the Court has to determine is the 
market-value of this land, and it may be 
that a willing purchaser would increase the 
price otherwise payable for the land by 
reason of its adaptability for use as a 
quarry, and that the price so offered would 
still be an increase on the ordinary agri- 
cultural price notwithstanding that the pur- 
chaser had to allow deductions on account, 
first, of the risk of not obtaining the 
Collector's permission under rule 39, and, 
secondly, of the fees which would bo pay- 
able to the Collector in the event of permis- 
sion being had, But the matter is one 
which, as we say, ought, in ouropinion, to 
be considered, and since the learned Judge 
below has declined to consider it, we must 
now reverse his award and remand the case 
to him in order that he may decide it afresh 
in the light of the foregoing observations. 

It will beopen to either party to adduce 
fresh evidence with a view to throwing light 
on the question what is the market-value 
of this land considered as a parcel of land 
with special adaptability for use as a quarry. 

Costs will be costs in the reference. 

We note for possible future guidance 
that the question as to the land’s adaptability 
as a quarry, which we have discussed above, 
is the only question urged on behalf of the 
appellants. 


Award reversed; Case remanded, 


MADRAS HIGH COURT. 
ORIGINAL Sort APPEAL No. 3 or 1912. 
March 5, 1913. 

Present: —f£8ir Arnold White, Kr., Chief 
Justice, aud Mr. Justice Tyabji. 

P. N. K. SURYAPRAKASARAYA 

: MUDALIAR— APPELLANT 
versus 
MATHESON'S COFFEE WORKS 


AND OTHERS — RESPONDENTS. 

Vendor and purchaser—Piincipal and agent—Con- 
struction of relationship-—Use of word ‘agent’ Surety 
—Consiruction of guarantee—" Discrepancies"—Orve- 
ditor giving time for payment—Discharge of surety — 
Partial discharge--Ascertainment of indebtedness, 

The use of the word ‘agent’ in respect of a person 
in a general way and withoat specially showing for 
what purpose there was an agent, goes a very little 
way towards the solution of that person’s relationship. 
The facts must speak for themselves and if those facts 
show a state of things different from a simple ar- 
rangement between principal and agent, then the 
effect of these facts will not be altered simply 
because the language of agency has been used in a 
loose manner. 

A. used to consign goods to B., who was called an 
agent. B. was debited witha certain price at the 
moment when the goods were consigned to him. A. 
charged interest from the date when the goods 
were consigned to B. The goodsnot sold 
by B. were regarded as still being the pro- 
perty of A. but in respect of the goods gold by B., A. 
never looked to the purchaser from B, -as being in 
any way liable. 

C. agreed “to become security for the good be- 
haviour and honesty of B. and promised to make 
good any discrepancies in Bs dealings with A. to the 
limited extent of Rs. 1,000.” Subsequently, O. wrote 
to 4. to entrust B. with further business referring to 
the guarantee already given. 

In respect of a particular kundi for Rs. 400 drawn 
by B. in ÁA/s favour, 4, gave B. time for payment of 
the money due: 

Held, (1) that the relationship between 4. and B. 
was that of vendor and purchaser and not that of 
principal and agent, at least in respect of the goods 
sold by B.; 

(2) the goods vested in B. on consignment subject 
to tho course of dealing that the consignee was not 
to pay until he had sold the goods; 

(3) that ib was the intention of the parties that C. 
should make himself liable for default on the part of 
B. in meeting his obligations to 45 : 

(4) that the subsequent letter of O. did not maker 
his liability unlimited; 

(5) that the giving of time to B. for the payment 
of the hundi of Rs. 400 discharged C. as regards that 
transaction but not as regards all the transactions, - 
as the hundi could be treated as a separate transac- 
tion; 

(6) that, in order to ascertain the liability of QC. 
Rs. 400 shoull be deducted from the total amount of 
the indebtedness of B. and nob from Rs, 1,900 ; 

(7) that after deducting the sum of Rs, 400, Q. 
shonld be held liable for the balance to the extent of 
Rs, 1,000. 
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A slight alteration in the course of business does 
not involve an alteration in the main contraob so as 
to discharge the surety. 


Appeal from the judgment and decree of 
the Hon'ble Mr. Justice Wallis in the 
exarcise of the Ordinary Original Civil 
Jurisdiction of the High Court and made in 
Civil Suit No. 253 of 1909. 


FACTS appear from the judgment of 
Wallis, J., which ran as follows:— 

This is a suit by Matheson’s Coffee Works, 
a Coorg firm, against O. V. Chinnaswami 
Sastry fcr goods sold and delivered, and 
against P. N. K. Suryaprakasaraya Mudaliar 
on an alleged guarantee and against the 
Official Assignee as assigree of the estate of 
the lst defendant, 


The lst defendant put ina written state- 


ment but he was ez parte. The 2nd defendant 
pleaded, among other things, that there were 
dealings between the plaintiffs and the Ist 
defendant but denied that such dealings 
consisted in the  plaintiff’s selling 
and delivering coffee seeds to the Ist 
defendant and alleged that Ist defendant 
merely acted as the commission agent of the 
plaintiffs in the Chingleput District. The 
Ond defendant also denied that he entered 
into any contract wilh the plaintiffs as surety 
and he said that he only guaranteed the 
good behaviour and honesty of the 1st defend- 
ant as commission agent. He also further 
states that if he became liable as guarantor 
at all, he was discharged by virtue of sub- 
sequent variances in the contract, an extension 
of time given by the plaintiffs to the lst 
defendant. 


The first and the important question which 
arises is, whether the suit that has been 
rightly brought as against both defendants 
was one in respect of goods sold and deliver- 
ed by the plaintiff to the lst defendant. It 
is well settled law that the Court is not to be 
concluded by the terms used by the partfes 
but has, on an examination of all the circum- 
stances, to arrive at the real.nature of the 
transaction and see whether it is one of agency 
or one of sale. 

In this case, the plaintiffs have called only 
one witness who was nob able to throw much 
light upon the question, and the Court has 
had to proceed upon the numerous docu- 
ments and correspondence extending over a 
period of some four or fivo years and upon the 


accounts which'!had been filed in the case 
Tho case, às I understood it, as put for the 
plaintiffs, was that from the very inception, 
this was a contract of sale by the plaintiffs 
to the Ist defendant, I mean from the time 
the goods were supplied. lam unable to 
agree with that contention. On the other 
hand, as I understood the defendants’ conten- 
tidn, they contended there was no sale by the 
plaintiff to the lst defendant. On an exami- 
nation of the correspondence and on a perusal 
of the case Ha parte White, In re Nevill (1), I 
have come tothe conclusion that neither of 
those contentions is well founded. Tt appears 
to me that it is perfectly plain upon a perusal 


‘of the documents which I have had arranged 


in a chronological order that in many respects 
the Ist defendant was an agent of the plaint- 
iffs. He was called commission agent and 
he was remunerated by commission. It is 
clear from the correspondence that coffee con- 
signed by the plaintiffs to the lst defendant 
but not sold by him was regarded as still 
being the property of the plaintiffs; when 
they consigned coffee to him they were in 
the habit of sending debit notes and debiting 
him with the amount of those notes in their 
books and he, after he had made sales of the 
coffee, was in the habit of furnishing them 
with account sales to show how he had 
disposed of the coffee and he was also in the 
habit of sending them hundis, as far as I can 
seo from the correspondence, not for the 
amount of the invoice but for the amount of 
the goods which he had sold. These things 
point to the fact that up to a certain point, 
he was the agent of the plaintiffs. But then 
on the other hand, there is this that in the 
letters and the correspondence there is not 
the slightest evidence nor was there ever 
any suggestion thatthe plaintiffever looked 
to the purchasers of the coffee from the lat 
defendant as being in any way liable to them. 
If the lst defendant was the agentof the 
plaintiffs to sell their coffee to customers and 
did selliton behalf of the plaintiffs, then 
there would bea relation of vendor and 
purchaser as between the plaintiffs and the 
purchasers. And ifthe 1st defendant was 
liable in addition to the prica, then he wonld 
be in the position of a del credere agent. Bat 
that is not, as I said, what we find to be 


(1) 6 Ch. App. 397; 49 L. J. Bk. 73; 24 L. T. 45; V) 
W. R. 488. 
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The case is that no body at all appears to 
have considered thatthe plaintiffs had any 
claim whatever against the purchasers. Their 
claim, according to the correspondence and the 
inference that I draw, was exclusively against 
the Ist defendant, and that was the basis on 
which business was carried on for these few 
years. Now, if that is the case, whether the 
parties thought that they were dealing with 
each other as principal and agent or not, the 
result of the case of Ez parte White; In re 
Nevill (1) is that the law looks at the substance 
of the transaction and, seeing there was to be 
no liability of the ultimate purchasers to the 
plaintiff, interprets the transaction in this 
way, that when and so often as the Ist 
defendant sold coffee to his customers, he 
must be taken to have first purchased that 
coffee himself from the plaintiff. That is 
also the interpretation that is put upon a 
fairly similar series of transactions in Hx parte 
White: In ve Nevill (1). The judgment of 
the Lord Justice Mellish at page 402 states 
the ground on which he decided that case 
and which I consider applicable to the 
present case:—‘I am of the opinion, and on 
the same grounds, Jtappears to me that the real 
question is, when Nevill sold the goods; did he 
sell them as the agent of the Towle & Co. 
so 88 to make Towle & Co, the 
vendors, and the persons to whom he sold, 
purchasers from Towle & Co., P—or did he 
sell on his own account, so as to create the 
relation of purchaser and vendor between 
himself and Towle & Oo., and again the 
relation of vendor and purchaser between 
himself and the persons to whom he sold? 
Now, it is said that he was a del credere 
agent, and, no doubt, it requires a very 
minute examination of what the course of 
business is to distinguish between a del 
credere agentand a person whois an agent 
up to a certain point.” I find here that 
the Ist defendant was agent up to a certain 


point, that is to say, until he has sold 
the goods but who, when he has sold the 
goods, has purchased them on his own 
credit and sold them again on his own 


account. That, in my opinion, is the way 
in which this case ought to be decided, and it 
is unnecessary for me to elaborate what I have 
already said or the contents of these documents. 
I hold that they clearly show that the lst 
defendant was the agent of the plaintiffs 
and he was treated by them as such and 


that if he was supplied with coffee by the | 
plaintiff, he would be accountable for that 

coffee although in so far as he sold the coffee 
to other customers, the only meaning and 
the right interpretation put upon the 
course of dealings, is that he sold it on 
his own account and, therefore, that he be- 
came also at the same time purchaser 
from the plaintiffs. So that, that disposes 
of the first and perhaps the main question 
in the case. It follows that the suit has. 
been rightly framed against the 186 defendant 
as a suit for goods sold aud delivered. 

The other question is whabis the amount 
due? There will be judgment against the 
lst defendant and against the estate of the 
lst defendant in the hands of the 3rd 
defendant for the sale amount that will be 
Re. 2,3853-5-9 and costs. 


The next question which arises is what 
is the effect of the guarantee given by the 
2nd defendant to the plaintiffs in respect 
of their dealings with the lst defendant on 
the 10th July 1905? The plaintiffs stated 
that they must have a guarantee of somebody 
else from the lst defendant and they had ac- 
cepted as satisfactory guarantee this docu- 
ment which was executed, and sent up to 
them by the two defendanta. 


"Know all men by these presents that 1, 
Poonamalli Natukota Suryaprakasaray Muda- 
liar,......do hereby contract with the manager, 
Matheson’s Coffee Works, Hunsur, Mysore 
Provinoe and agree to become security for the 
good behaviour and honesty of Mr. Q.V. 
Chinnaswami Sastry of Srikristna Villa, 
Eswaran Koil Street, Poonamalli and 
promise to make good any discrepancies 
in his dealings with the said manager, 
Matheson’s Works, to the limited extent 
of Rs. 1,000.” The language is certainly 
pe¢iliar, ‘““Disorepancies” is a curious word 
to have used, Discrepancy, according to 
Dr. Jhonson's , Dictionary, means difference, 
aud so, I think, it must be read as. 
differences in his dealings. A guarantee 
had been asked for and this was written 
as a guarantee and was sent up to be 
accepted as a guarantee. What sort of 
difference can it have intended? [t seems to 
me that the only sort of differences were 
différences between the amounts due under 
these dealings by the lst defendant, aud 
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the amounts which he actually paid. I 
notice that in his own correspondence 
af" wards in which he refers to this as a 
gu: antee, he, in no way, questions his liability 
for the amounts due by the 1st defendant 
to the plaintiffs. If there is any peculiarity 
about the terms in which he is addressed, 
I think the correspondence between the 
parties, specially of 2nd defendant himself, 


may be looked to as showing what was really 
meant, 


$ *- 3 i Lj = 


It is only when a formal demand is made 
in Exhibit M that the 2nd defendant, through 
his Solieitors, Branson and Branson, wrote 
denying liability and said that ‘our client only 
stood surety for the honesty and good conduct 
of Ohinnaswami Iyer, and so we dispute his 
liability to pay the amount,’ As I said, it ap- 
pears to me that the 2nd defendant, until actu- 
ally threatened with a suit, did not put forward 
that contention and I think his conduct up to 
that time for so many years just helps the 
interpretation which I put upon that curious 
expression in the contract of surety that 
what the parties really intended and were 
taken to intend was that the 2nd defendant 
was responsible for any differences between 
the amounts which should become due by 
the Ist defendant to the plaintiffs and the 
payment which he actually’ made. Those 
are the real differences which would be of 
interest and importance to the plaintiffs. It 
seems to me, therefore, that the 2nd defend. 
ant, 18 prima facie, liable on this contract 
of guarantee. .Of course, there was ample 
consideration for the guarantee. 

The next question which arises is was 
there any variance of the contractP and has 
the 2nd defendant become discharged by 
reason of the plaintiffs and the lst defendant 
having varied the contract which they 
‘entered intoP In the correspondence, there 
is really no evidence whatever of any 
value. Itappears that at one time the 
plaintiffs used to give in their debit notes 
credit to the lst defendant for his commission 
bat subsequently they sent out separate 
credit and debit notes. That makes not the 
slightest difference to thetransaction. The next 
curious point avises with regard to the next 
question as to whether the 2nd defendant is 
discharged by reason of the plaintiffs having 


esenes 


given time to the Ist defendant. Now there 
is a letter dated 17th December 1906— 1 
have just heard from the bank that you wish 
to postpone payment of your hundi for 
Rs. 400 till next month, which'I am instruct. 
ing the bank to allow you to do collecting 
the extra interest due. I would also advise 
you that we have another kundi due by you 
on the 3lst instant. You had better arrange 
with your friends to advance you money to 
meet it." It seems to me thatthe only fair 
construction to be put upon that is that the 
plaintiffs did agree to give time to defendant 
on that kundi. 

The next question is, what is the effect of 
such an agreement? Section 134 of the 
Indian Contract Act says that “The surety 
is discharged by any contract between the 
creditor and the principal debtor by which 
the principal debtor is released, or by any act 
or omission of the creditor, the legal con- 
sequence of which is the discharge of 
the principal debtor.” Now the word 
‘contract’ is defined in section 2 (h) of the 
Act, that is, an agreement enforceable by law 
is a ‘contract’, If we want to see what the 
word ‘contract’ means in this section, the 
proper way is to read in the definition and 
so it will read “the surety is discharged by 
any agreement enforceable by law between 
the creditor and the principal debtor, etc, etc.” 
There are two other sections one of which 
was referred to, č.6., section 10, “All agrees 
ments are contracts if they are made by the 
free consent of parties competent to contract, 
for a lawful consideration and with a lawful 
object, and are not hereby expressly declared 
tobe void.” That must be read with section 
95 which says:— An agreement made with- 
out consideration is void’? except in certain 
cases therein provided. So that it may 
be said that the framers of the Contract 
Act have provided two definitions of cone 
tract, one is the definition in section 2 (h) 
and the other in sections 10 and 25. But 
it seems to me that when we are 
interpreting a section dealing with 
a special matter, the proper section we 


ought to refer toto see what the word 
‘contract’ means in that section is, as I 
have already said, the defining section 


which shows in what sense the word con- 
tract is intended to be used generally 
throaghout the Act. Under section 63, 
every promisee may extend the time for 
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the performance of a promise. Ít is 
unnecessary for me to consider the view 
taken in Abaji Sitaram v. Trimbak Munici- 
pality (2) that there must be an agreement 
2.8 , & proposal and the acceptance of the pro- 
posal to extend the time, because here I 
think the inference is that there has been 
such an acceptance. Here it seems to me 
having regard to section 63 there was an 
agreement enforceable by law as to that 
Rs. 400 Aund: to extend the time and 
that under section 135 the surety is 
discharged. To what extent, I shall consi- 
der later. 

In considering this question, what has 
mainly to be considered is the position of 
the surety which is prejudiced when time 
is given, by which I mean when the 
time for performance is extended so as to 
disentitle the creditor to demand perform- 
ance before that time. So long as there 
is an agreement enforceable by law to give 
time, it does not matter to the creditor whe- 
ther there was, consideration or not. He 
is just as prejudiced whether there was 
consideration or not. It seems to me, 
therefore, that having regard to the state 
of our law in India, the question whether 
there is consideration or not is very im- 
material. In England, it is material 
because unless there is consideration, there 
is no enforceable agreement and the creditor 
is at liberty to sue any minute, 

I am not prepared to consider to-day 
what would be the effect of a spontaneous 
extension of time which would operate 
under section 63. It may be that if that was 
accepted by the debtor, that also would 
have to be considered as an_ enforceable 
agreement so as to discharge the surety, 
So far as the kundi goes and the interest 
due under it, Lam of opinion that the surety 
was pro tanto discharged, 

1 do not know if the point was argued 
before me. It was apparently assumed on 
the part ofthe 2nd defendant thatif he was 
discharged to that extent, he was discharged 
altogether. But that point is fairly settled, in 
my opinion, by the case of Croydon Oommercial 
Gas Oo., v. Dickinson (8). Supposing that 
the creditor was discharged so far as that 


(2) 28 B. 66; 5 Bom. L. R. 689. 
(3) 2 C. P. D. 46; 46 L. J. C. P. 157; 86 L. T. 135; 
26 W. R. 157.1 


hundi goes and the interest accruing due 
on it goes, there is no reason, as pointed by 
the Lord Justices in that case, why sach 
a discharge should extend to rest of the 
liabilities in respect of which he is in no way 
prejudiced at all. ji 

I may be wrong and the matter 
may be looked into and settled before the 
decree is drawn u3, but so faras I have 
been able to judge from the accounts 
appropriating the payments iu order of 
time to the liabilities, the kundi of Rs. 400 
has never been paid off, and, therefore, it 
is still due as part of the total indebted- 
ness for which I have given judgment 
for plaintiffs against the lst defendant, and 
it is part of the indebtedness from which 
as I have mentioned the 2nd defendant 
is entitled to be relieved. So that, if I am 
right as to figuresin the main, the 2nd de- 
fendant’s liability will be for the same amount, 
the lst defendant less Rs. 400 and counter 
interest on that Rs. 400 and costs. 

What I have said is subject to this 
that the judgment under the first guaran- 
tee can only be given against the 2rd 
defendant to the extent of Rs. 1,000. As 
regards the guarantee of October 1906, 
judgment can only be given in respect of 
goods supplied subsequent to that date, and 
interest and costs. 

Mr. V. V. Srinivasa Áiyangar, for the Ap- 


pellant. 

Mr. 0. P. Ramasamt Atyar and A, 

Doraisamy dyar, for the Respondents. 
JUDGMENT. 

Warme, O. J.—In this case, the 


plaintiffs sued the 2nd defendant on a contract 
of guarantee. The lst defendant, the principal 
debtor, is now insolvent. The claim, as 
set up in the plaint as against the principal 
debtor, is for goods sold and delivered. 
The 2nd defendant says that the evidence 
addaced at the trial before the learned 
Judge does not support tha case set up in the 
plaint and that the evidence does not show 
the relationship of seller and buyer between 
the plaintiffs and the 1st defendant but that 
it shows, if anything, the relationship of 
principal and agent and that, on the evidence, 
the claim, if any, on the part of the plaintiffs 
against the lat defendant is that he is account. * 
able as agent to the plaintiffs and is hable on 
that footing. If that is made ont, since 
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the claim which is made by the plaint- 
iffy against the Ist defendant is not establish- 
ed, it follows that the claim as against the 
2nd defendant on his contract of guarantee 
fails. Therefore, we have first to consider 
whether the evidence establishes that the Ist 
defendant is liable to the plaintiffs for the 
sum claimed on the footing that the relation- 
ships between them were that of seller and 
buyer. The conclusion which the learned 
Judge arrived at is that, up toa certain 
point, the relationship was that of principal 
and agent and that aftera certain point the 
relationship was that of seller and buyer. He 
examined the evidence very carefully and 
says: “These things point to the fact that up 


to a certain point, he (the lst defendant) was - 


the agent of the plaintiffs." Later on, he says: 
“I hold that they (thedocuments) clearly show 
that the Ist defendant.was the agent of the 
plaintiffs and he was treated by them as such 
and that if he was supplied with coffee by the 
plaintiffs he would be accountable for that 
coffee, although in so far as he sold the 
coffee to other customers, the only meaning 
and right interpretation put upon the course 
of dealings is that he sold it on his own 
account and, therefore, that he became also 
at the same time purchaser from the plaint- 
iffs. Now, I do not want to be taken to 
differ from the view expressed by the learned 
Judge. He points out that the facts of this 
case are very nearly identical with those of 
the case in Ez parte White, In re Nevill (1). 
In the present case, I should be disposed to 
take the view that the goods vested in the 
consignee on consignment subject to tbe 
course of dealing that the consignee was not 
io pay until he had.sold the goods. As I 
have said, I do not wish it to be taken that 
1 differ from Mr. Justice Wallis, although 
I think it might reasonably be contended 
that in this case relationship was that of 
buyer and seller throughout. But, if it is 
clear that, when the suit was brought, the 
relationship was that of buyer and seller and 
ihe claim on this: fcoting is made ont, then 
ihat is enough to dispose of the objection 
ibat the evidence does not substantiate the 
case seb up inthe plaint. No doubt, we have 
the word “agent”? used in the course of the 
correspondence. In Exhibit I, the plaintiffs 
write to the 2rd defendant, “with reference 
to the surety bond you executed us on bekalf 
cf cur ceffcae commission egent . . . ." 


` 


Then, in Exhibit XXI we have the plaintiffs’ 
writing to the lst defendant a letter in which 
they refer to limas practically “our sole 
agent.’ The use of the word ‘agent’ in 
itself really means very little. Lord Selborne 
in Eg parte White, In re Nevill (1), which 
is reported on appeal to the House of 
Lords as Towle v. White (4), says: “The 
use of the word ‘agent’ in a general 
way and without specially showing for what 
purpose there was an agent goes a very little 
way towards a solution..." “The facts must 
speak for themselves and if those facts show 
a state of things different to a simple 
arraugement between principal and agent, 
then the effect of these facts will not be 
altered simply because the language of 
agency has been used in a loose manner.” 
We are familiar with tradesmen describing 
themselves as agents for a certain manu- 
facture or for a particular commodity. It 
means that they are sellers surplied by the 
manufacturer of that particular commodity. 
It does not suggest that they are acting as 
agents for some principal elsewhere. The 
only evidence we have in this case is the 
evidence afforded by the plaintiffs’ ledger 
and the evidence given by his book-keeper. 
The 2nd. defendant has been able to put iu 
letters written by the plaintiffs to the Ist 
defendant and one would have thought that 
there would have been no difficulty in putting . 
in the lst defendant’s books if they support- 
ed the 2nd defendant's case of agenay. 
The inference which one must draw is that 
inasmuch as he bas not put in this eri. 
dence, the books would fail to support his 
case. The ledger account certainly supporta 
the case of the plaintiffs that the trans- 
actions were between seller and buyer and 
nob between principal and agent. A good 
deal of stress has been laid upon the fact 
that the word ‘commission’ appears in the 
course of the correspondenca, and our 
attention has been drawa to au auth. rity 
in which it was held that, if an account- 
ant uses the word ‘commission’, he means 
‘commission’ and not 'diecount.' Of course, 
prima facie, ‘commission’, means commis- 
sion and not something else; butb ib is clear 
from an examination of the accounts that, 
excepting with reference to certain special 
transactions, the word ‘commission,’ which 


(4) 29 L. T. 78; 21 W. R. 465. 
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we find used occasionally in the accounts, 
does not mean ‘commission’ in the mercantile 
sense: but really means ‘discount’, The 
accounts show that what is called ‘com- 
mission,’ in several instances, is a percentage 
deducted, in the case of goods which are 
consigned to the lst defendant, from what 
the plaintiffs say is the ordinary invoice 
price. If this is so—by whatever name ib 1s 
ealled,—-it is clear ib is not commission in 
the sense of something taken by an agent in 
consideration of something done by him on 
behalf of his principal. Then we have been 
referred to the account sales. 

ae T. * 


It seems to me, however, giving due cone 


sideration to this and giving due weight to - 


the other considerations which I have sug- 
gested, the conelusion which we ought to 
come to is that the learned Judge was right 
and the relationship was that of seller and 
buyer. 

As to the point that the principal contract 
was varied and the surety consequently dis- 
charged, I entirely agree with the learned 
Judge that the slight alteration in the 
course of business does not involve an altera- 
tion in the main contract so as to discharge 
the surety. Jalso agree with him in his 
view in reference to the point taken on 
behalf of the defence that there was a 
giving of time for the fulfilment of the main 
' contract. Time was, no doubt, given for the 
payment of one of the hundis which, in the 
course of dealing, was accepted by the Ist 
defendant. Exhibit XXIV shows that, I 
think, the transaction cau be treated as a 
separable transaction and the decision in 
Oroydon Commercial Gas Company v. Dickinson 
(3) applies, that the 2nd defendant is dis- 
charged as regards that transaction but that 
he cannot claim a discharge as regards the 
contract as a whole. 

Then as regards the construction of the 
contract that is a matter as to which I have 
felt some difficulty. 

The first contract, although it is not relied 
on in this case, is a contract of November 
1904, in which the second defendant contract. 
ed to become security for the good behaviour 
of the 1st defendant and promised "to make 
good any discrepancies in his (1st defendant) 
dealings," with the plaintiffs to the limited 
extent of Rs. 200: On the lOth July 1905, 
¿hero is another contract, Exhibit B. In 


‘that, the second defendant agreed ‘to become 


security for the good behaviour and honesty’ 
of the first defendant and promised to make 
good any discrepancies in his dealings with 
the plaintiffs to the limited éxtent of 
Rs. 1,000. Then there is a letter Exhibit C, 
dated 26th October 1906. The plaintiffs sued 
on Exhibit B and the letter. It has - been 
urged with considerable force by Mr. 
Srinivasa lyeogar that the words ‘become 


‘security for the good behaviour and honesty’ 


of the 1st defendant governs the words ‘make 
good any discrepancies in his dealings,’ and 
he says that the 2nd defendant’s liability 
does not arise unless there is a discrepancy 
by reason of the commercial conduct of the 
lst defendant not being consistent with good 
behaviour and honesty. The words are  dis- 
crepancies in his dealings."  "Disorepan- 
cies" is @ singularly unhappy word, I 
freely admit. Wehad much discussion as 
to what it means. The learned Judge took 
the view that it meant ‘differences,’ c. e., 
differences between the amounts due by the 
lst defendant and the amounts which he 
actually paid However, Ido not know that 
one need examine the word with great 
minuteness. It seems to me, taking the evi- 
dence as a whole, that it was the intention 
of the parties that the 2nd defendant should 
make himself liable for default on the part 
of the Ist defendant in meeting his obliga- 
tions to the plaintiffs. 


A * E x 


There only remains the question with 
regard to Exhibit (C. After giving the 
matter careful consideration, I have come 
to the conclusion that I cannot agree with 
the view of the learned Judge. Exhibit O, 
is relied upon by the plaintiffs and it is 
contended by them that, by virtue of it, the 
2nd defendant's liability became unlimited 
although, under the earlier contracts of 
guarantee, it was limited, first to Rs. 200, 
and then to Rs. 1,000, 

* 5 % * 

I think that the 2nd defendant's liability 
under his contract of suretyship must be 
taken. to be limited to the amount of 
Rs. 1,000 as provided in Exhibit B. 

The appellant has taken the point that, as 
the learned Judge has held that, in respect 
of one transaction, t.e., the kundi for 
Rs, 400, the second defendant is pro tanta 
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discharged on the ground that the plaintiffs 
gave time’to the principal debtor, 
defendant is entitled to .deduct this Rs. 400 
from the, Rs. 1,000 which, under his limited 
contract of guarantee, heis liable to pay. 
On the other hand, it has been contended 
that the proper way of assessing the amount 


due to the plaintiffs is: first, to ascertain the . 


indebtedness of the principal debtor, then 
to deduct from that amount Rs. 400 wisa 
regard to which the surety has been 
discharged and, having done that, to give 
the plaintiffs a decree for the aniount to 
which he is Hable as limited under the 
contract, wz, Rs. 1,000. I think that 
Rs. 400 should be deducted from the total 
amount of the indebtedness of the principal 
debtor and not from the Rs. 1,000. The 
result will be that the plaintiffs will get a 
decree for Rs. 1,000 and interest at 7 per 
cent. per annum from the date of the decree 
until date of payment into Court against the 
2nd defendant, We make no order as to the 
costs of this appeal. 

Tyabsi, J.— The plaintiffs in this suit 
asked for a decree for a sum of Rs, 2,074-2-0 
for principal and interest and further 
interest thereon at 7 per cent. per annum 
until payments. Theclaim as against the 
2nd defendant was based on Exhibits B and 
O in the case which are in the nature of 
guarantees by the 2nd defendant as regards 
the dealings between the Ist defendant 
and the plaintiff, 


For the purpose of determining the 
nature of hability undertaken by the 2nd 
defendant and for the purpose of can- 


struing Exhibits B and O,it is necessary 
to determine what were the relations 
between the plaintiffs aud the Ist defend- 
ant, Subject tothe objections that have 
been raised by the 2nd defendant as re- 
gards the form in which the suit is 
framed, I think it is unnecessary for us 
. to decide whether the dealings between 
the plaintiffs andthe Ist defendant estab- 
lished between them the relationship of 
principal and, agent or vender and pur- 
chaser—I mean, itis not necessary for us 
to decide whether these dealings between 
them should be described in one way or 
the other. Itis, of course, necessary for 
us to find out what the exact nature of 
the dealings was. On the evidence that 
has been laid before the Court trying 


the 2nd: 


the suit, and especially, the documentary 
evidence, i6 seems to me that the course 
of dealings between the plaintiff and the 
lst defendant was as follows:—Goods were 
consigned by the plaintiffs to the Ist defend- 
ant; he was debited with a certain price at 
the moment when the goods were consigned 
to him; he was at liberty to sell them withont 
further communication with the plaintiffs, 
aud, apparently, at prices which he himself 
could control, though, on this point, there 
has been a certain amount of doubt thrown 
as regards the effect of the evidence before 
us. The evidence establishes, however, that, 
as soon as the goods were consigned to the lst 
defendant and he was debited with their 
price in the books of the plaintiffs, the 
plaintifis claimed that interest began to be 
payable by the lst defendant, on the price 
so debited, and though the lst defendant 
made an appeal to the plaintiffs to be relieved 
entirely from the interest so charged, he took 
no objection to the fact that the interest was 
charged from the date when the goods were 
consigned to him and not from the date when 
he disposed of the goods. This seems to me to 
settle the point as regards the nature of the 
transactions between the plaintiffs and the Ist 
defendaut, and it shows that the ist defend- 
ant became liable for the price of the goods 
debited to him from the moment when they 
were consigned to him. IfIam_ correct on 
this point, then the guarantee entered into 
by the 2nd defendant must clearly entitle 
the plaintiff to indemnity under the facts 
proved in tnis case. No doubt, the wording 
of the guarantee is extremely unhappy, but 
when itis read with the facts to which I 
have just alluded, it seems to me that there 
is no loophole left to the 2nd defendant by 
which he can escape from the liability which 
the plaintiffs desire to place on him. 

I have said in an earlier part of my judg- 
ment thatthe question as to whether the 
relations between the plaintiff and the Ist 
defendant were those between principal and 
agent or those between vendor and pur- 
chaser, was immaterial except when the 
question has to be considered whether the 
suit was framed in the proper manner. The 
2nd defendant has taken the objection that, 


if the actual relationship between the plain- 


tiffs and the Ist defendant was that of 
principal and agent, then the present suit 
is misconceived inasmuch as it proceeds on the 
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basis that the lst defendant was a purchaser 
from the plaintiffs, When, however, the facts 
get out in the plaint and in the written state- 
ment are considered, it seeins tc me to be clear 
that the whole difference between the two 
sets of allegations consists in the assertion on 
the part of the 2nd defendant and the denial 
on the part of the plaintiffs of one fact, viz., 
the 2nd defendant asserts that the Ist 
defendant did not become liable to pay the 
prices of the goods consigned at the time 
when they were consigned to him, not at 
the prices at which they were debited in the 
books of the plaintiffs but at the time when 
the lsb defendant himself sold the goods 
to other purchasers at prices at which he 
sold them. When this is borne in mind, ib 
seems to me that there is very little substance 
in the grievance that was sought to be made 
by the appellant in this Court as to the 
manner in which the suit had been, framed 
and as io his inability to plead the defences 
that might have been open to him had the 
snit been framed in the manner which he 
alleges would have been proper. Assuming 
that all the allegations on which the 2nd 
defendant wishes to rely will be correct, the 
proper course for him would have been to 
show that the true nature of the dealings 
between the parties was in accordance with 
his contention, vzz., that the goods consigned 
to the first defendant continued to be the 
plaintiffs’ until the frst defendant sold them, 
and then the second defendant could have 
legitimately argued that the plaintiffs had 
not adduced any evidence on the fasts which 
it was necessary for the plaintiffs to prove, 
in order to establish any claim against the 
second defendant, viz., that the lst defendant 
hadin his possession either goods belonging 
to the plaintiffs which he had nob disposed 
of and which he was bound to return to the 
plaintiffs or proceeds of the goods which the 
lst defendant had sold on behalf of and as 
the agent of the plaintiffs and which he had 
rot accounted for to the plaintiffs, But the 
second defendant has taken no steps to prove 
ihat the relations between the plaintiffs aad 
the Ist defendant were those of principal 
and agent. It, therefore, seems to me that 
he cannot succeed on the contention that the 
suit js wrongly framed. : 


The learned Chief Justice has dealt with 
the whole of the evidecee in the case with so 


much care and fullness that it becomes uan- 


necessary for me, agreeing as I do in every- 


thing thas has fallen from him, to add 
anything beyoad saying that I agree'that the | 
giving of time by the plaintiffs for the 
payment of Rs. 400 tothe lst defendant 
must, in my opinion, also, be referable only 


-to the particular transaction and cannot be 


taken to be suchan alteration in the re- 
lationship between the plaintiff and the lst 
defendant as to affect the liability of the 2nd 
defendant and I agree entirely with the 
Chief Justice as regards the effect of Exhibit 
C. I think it was not meant to be an un- 
limited guarantee by the 2nd defendant, but 
merely a reference to the guarantee already 
given under Exhibit B. By asking the plaini- 
iffs to entrust lst defendant with further 
business, 1 think what was meant and undere 
stood was that business should bə entrusted 
in future and not that business beyond the 
value of Rs. 1,000 should be entrusted. I, 
therefore, agree that, with the variations sug- 
gested by the learned Chief Justice, the 
appeal should be dismissed. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp Orvit APPEAL No. 808 or 1912, 
July 25, 1913. 
Present:—Mr. Justice Batchelor and 
Mr. Justice Shah, 
SUBRAO MANGESH CHANDAVARKAR 
— APPELLANT 
versus 


MAHADEVI MANJI BHATTA— 
RESPONDENT. 

Hindu Law— Joint family property-—Co-parcener's — 
share attached before judg ment—d udgment-deblor dying 
before execution— Right of survivorship not defeated by 
attachment. 

. Where a co-parcener’s share in a joint Hindu 
family property has been attached before judgment, 
and he dies after decree but before the decree- 
holder makes an application for execution, the decree- 
holder cannot be deemed to have taken any measures 
to which could he attributed the effect of defeating 
the right by survivorship. 

The right by survivorship is defeated only in a 
case where a parcener’s interest having been attach- 
ed in hia life-time under a decree obtained against 
him for his separatc bond-debt and a.eale having ^ 
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subsequently been held under the attachment, the. 
judgment-debtor dies between the date of the at- 


tachment in execution and the sale, 

Second appeal from the decision of the 
District Judge of Kanara, in Appeal No. 23 
of 1912, confirming the decree passed by the 
second Class Subordinate Judge at Honawar, 
in Darkhast No, 117 of 1911. 


Mr. S. S. Patkar, for the Appellant. 

Mr. K. H. Kelkar, for Respondent No. 2. 

JUDGMENT.—This is an appeal in 
execution proceedings, and it arises upon 
these facta. 


The appellant on Ist November 1906 
obtained a money-decree against one Bella- 
bhatta, Prior to the decree, 7, e. on 23rd 
October 1906, the appellant had obtained 
attachment before judgment of the property 
in suit, a8 being the property of Bellabhatta. 
Some time in 1907, Bellabhatta died. Admit- 
tedly he was in union with the respondent 
No. 2, and the property was joint family 
property, which on Bellabhatta's death would 
ordinarily bave passed to respondent No. 2 by 
survivorship. Nothing further was done 
` under the decree till 1909 and 1911 when 
the appellant made applications for execution. 

The question is whether, in these circum- 
stances, the respondent’s-title by survivorship 
was defeated by the appellant's attachment 
before judgment. Both the lower Courts 
have answered this question in the negative. 
In our opinion, that is the correct answer. 


It would seem that there is no reported 
decision which precisely covers the present 
facts, but the nearest discoverable authority 
is the judgment of the Privy Council in 
Suraj} Bunst Koer v. Sheo Persad Singh (1). 
Both sides have accordingly relied apon this 
case, and the determination of the present 
appeal turns mainly on the correct construc- 
tion of the Privy Gouncil’s judgment. Now 
in Suraj Bunst Koer’s case (1), there had been 
not a mere attachment before judgment, but 
an attachment in execution and an order 
for sale: indeed the sale itself would have 
taken place but for the judgment-debtor’s 
applications for postponement. It was upon 
these facts that the judgment proceeded, 
their Lordships saying that “the execution 
proceedings, under which the mauza had 
_been attached and ordered to be sold, had 


(1) 5 C. 148; 4 O. L. R. 226; 6 I. A. 88. 


gone so far as to constitute, in favour of the 
judgment-creditor, a valid charge upon the 
land”, which could not be defeated by the 
debtor’s death before the actual sale. It 
would appear, therefore, thatthe ground of 
the judgment was that in that case the 
judgment-creditor had carried execution pro- 
esedings so far as to give himself a valid 
charge upon the property; and this interpreta- 
tion has theauthority of Sir John Edge, C. J., 
in Jagannath Prasad v. Sita Ram (2). If this 
view is right, then we think that the Privy 
Council’s judgment is authority against the 
present appellant. For, prior to Bellabhatta’s 
death, the appellant had not only not carried 
execution proceedings to a point where a 
charge might be held to have been created, 
but had in fact instituted no execution pro- 
ceedingsat all. All that he had done was to 
obtain an attachment bsfore judgment, a 
mere precautionary measure which admit- 
tedly creates no charge. Indeed in Moti Lal 
v. Karabuldin (8), Lord Hobhouse, in speak- 
ing evenof an attachment in execution, 
says that it "only prevents alienation ; it does 
not confer title". 

It follows from the above considerations 
that the appellant has taken no measure to 
which could ba attributed the effect of 
defeating the respondent’s right by sur- 
vivorship. And on principle we cannot seo 
any ground upon which the appellant could 
succeed, for when the right by sur- 
vivorship accrued to the respondent, there 
was notin existencs any competing right 
or title at all; in other words, there 
was nothing to arrest the accrual of the 
respondent's right. This conclusion is sup- 
ported by the decision of the Madras High 
Court in Ramanayya v. Rangippryya (4), 
where the right of the survivor was held 
to prevail despite an attachment before 
judgment. It is trua that in that case 
the defendant had died before the decree 
was passed, but that circumstanca does not, 
we think, make any differenca of substance; 
for in this case owing to the absence of 
execution proceedings, as in that casa owing 
fo the death of the judgment-debtor before 
decree, the attachment before judgmsnt did 
not become effective to render the property 


(2) 11 A. 802; A. W. N. (1889) 81. 
(3) 25 C. 179; 24 I. A. 170; 1 0. W. N. 639. 
(4) 17 M. 144. 
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available for sale until after the right of 
survivorship had accrued. For the attach- 
ment before judgment, though it enured 
' for the benefit of the creditor, did not avail 
to render the property saleable until the 
first application for execution was made 
in 1909, that is, long after Bellabhatta’s 
death: see Palloniz Shapurjt Mistry v. Edward 
Vaughan Jordan (5). 

This view as to the rights of the present 
parties has also the support of the high 
authority of Westropp, C. J., in Udaram 
Sitaram v. Ranu Pandu;2 and Venku Pandujz 
(6), where the Ohief Justice noticed the 
case of Qoor Pershad v. Sheodeen (7). With 
the observations as to the aliénability of 
a co-parcener's share in this Presidency, 
we have no concern, bnt the judgment 
shows that the Chief Justice and West, J., 
"fully concurred ” in the decision of Geor 
Pershad v. Sheodeen(7), so far as that decision 
held that where the co-pareener's share had 
been attached, and attached in execution 
proceedings, and the co-parcener ‘had died 
before the actual sale, the judgment-debtor 
at his death had left no right at all in 
the property, and there was consequently 
nothing in connection ‘with it which was 
liable to be sold. It is true that though 
the execution proceedings in Goor Pershad v. 
Sheodeen (7) were not carried so far as in Suraj 
Bansi Koer's case (1), yet the former decision 
. must be taken to have been overruled by 
the Judicial Committee at least to this 
extent that it can no longer be held that 
the right by survivorship is to be defeated 
only by an actual sale during the judg- 
ment-debtor’s life-time. That, however, 
leaves matters only at this point that 
the right by survivorship is defeated 
in a case where, & parcener’s interest having 
been attached in his life-time under -a 
-decree obtained against him for his separate 
bond-debt, and a sale having subsequently 
been held under the attachment, the judg- 
ment-debtor dies between the date of the 
attachment in execution and the sale, Here 
the facts are much stronger in favour of 
the surviving co-parcener, since, as we have 
noticed, no proceedings in execution had 
been taken by the creditor at the time of 


(5) 12 B. 400. 
(6) 11 B. H. O. R. 76. 
(7) 4 N. W. P. II. C. B. 187. 


the co-parcener’s death, nor was any sale 
ever held, but the solitary circumstance 
on which the  ereditor can rely is the 
attachment before judgment. We are brought 
back, therefore, to the question whether 
such an attachment can be held to be 
operative to defeat the survivor's right for, 
in Suraj Bansi Koer's;case(1), their Lordships 
say:—~ It seems to beclear upon the authori- 
ties that if the debt had been a mere bond- 
debt, not binding on the sons by virtue of 
their liability to pay their father’s debts, and 
no sufficient proceedings had been taken 
to enforce it in the father’s life-time, his 
interest in the property would have survived 
on his death to his sons, so that it could 
not afterwards be reached by the creditor 
in their hands." On the facts of this suit, 
we are of opinion, for the reasons stated, 
that this is such a case, and that no sufficient 
proceedings have been taken by the creditor 
to enforce his claim during the debtor’s 
life-time. 


Mr, Patkar has contended, on the authority, 
respectively, of Ganu Singh v. Jangi Lal (8) . 
and of B. Krishna Raw v. Lakshmana Shan- 
bhogue (9), first, that an attachment before 
judgment stands for all purposes on the 
same footing as an attachment in execution, 
and, secondly, that an attachment in execu- 
tion creates a valid charge and is sufficient 
to defeat the right by survivorship. This 
latter proposition, however, which is other- 
wise doubtful, no longer has the support 
of the Madras High Court: see Sankaralinga 
Reddi v. Kandasami Tewan (10) and Zemindar 
of Karvetnagar v. Trustee of Térumalat, 
Tirupati (11). And the former pro- 
position is equally devoid of authority ; 
for all that the learned Judges decided in 
Ganu Singh’s case(8) was that an attachment 
before judgment and an, attachment after 
judgment had the same effect for one parti- 
cular purpose, namely, binding-the property 
80 a8 to prevent private alienations. Here 
there is no question of any private alienation, 
and the appellant’s contention must, conse- 
quently, be disallowed. 

For these reasons, we are of opinion that 


(8) 26 C. Bêlah p. 534, 

(9) 4 M. 302. 

(10) 30 M. 413; 17 M. L. J. 334; 2 AL. L. T. 368. 
(11) 2 Ind. Cas, 18; 32 M. 429; 19 M, In J. 401. 
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the lower Court's decree is right, and we 
dismiss this appeal with costs. 
Appeal dismissed. 


é 





LOWER BURMA OHIEF COURT. 
Second Civic Appear No. 24 or 1912. 
June 16, 1913. 
Present:—Mr, Justice Twomey. 
MA KYIN—Derenpant—APPELLANT 
versus 
RAM PERSHAD AND ANOTHER— 


PLAINTIPFS— RESPONDENTS. 

Fraudulent transfer—Bona fides— Adequate con- 

sideration — Burden oy proof—Hvidence Act (I of 1872), 
8. 110—Relationship of parties-~~Presumption, 
. The plaintiffs-respondents instituted a suit for 
Hs. 1,142-6 against P. on the 12th July 1909. Two 
days afterwards, P: transferred the land in suit 
te the  defendant-appellant, K, by a registered 
conveyance, the consideration being stated therein 
as Rs. 1,000. Subsequently, the plaintiffs-respond. 
ents, having obtained a decree against P., attached 
the land in execution ; but the defendant-appellant, 
E., objected to the attachment on the ground that 
the land had been sold to her and that she was in 
possession at the time of the attachment. Her 
objection was allowed and the attachment was 
removed. 

The plaintiffs-respondents then sued P. and K, 
alleging that the sale to K, was fraudulent, collusive 
and without consideration. The" Sub-Divisional 
Court dismissed the suit, but it was decreed on 
appeal by the Divisional Court, which held that 
in view of the relationship of K. and P, gud the 
fact that the alleged sale occurred so soon after 
the institution of the plaintiffs-respondent’s suit 
against P., the burden of proving that the transfer 
was made in good faith and for adequate 
consideration, lay on P. and K, and that they had 
failed to discharge the burden. 

There was evidence that they had lived together 
at one time; but they were not living together at 
the time of the sale, K. admittedly obtained posses- 
sion from P. and was in possession at the time of 
the attachment: 

Held, (1) that the burden of proving that K. was 
not the owner lay upon the plaintiffs.respond- 
ents; i 

Kadappa Chetty v. Shwe Bo, 2 L. B. R. 162, and 
Tun Bye v. Maung Yon, U. B. R. (1904) Oiv. Pro. 
p. 8, followed. 


Maung Tha Dwe v. Allagapah Chetty, 4 L. B. R. 211, 


distinguished. 

(2) that the burden of proving that K. was 
not the owner lay upon the plaintiffs-respond- 
ents under section 110 of the Evidence Act and 
that it also lay upon them according to the 
principle that he who alleged frand must prove 
it ;thet it was for the plaintiffs-respondents to 
show that the circumstances under which K, 
came into possession raised such a strong pre- 
sumption of fraud that she should be required to 
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prove bona fides and adequate consideration, and that 
this they had failed to do. 


Mr. Maung Kin, for the Appellant. 

Mr. Agabeg, for the Respondents, 

JUDGMENT.—The plaintiffs-respondents 
instituted a suit for Rs. 1,142-6-0 against 
Ma Pu on the 12th July 1909. Two days 
afterwards, Ma Pu transferred the land in 
suit to the defendant-appellant, Ma Kyin 
by a registered conveyance, the considera- 
tion being stated therein as Rs. 1,000. 
Subsequently, the plaintiffs-respondents, hav- 
ing obtained a decree against Ma Pu, 
attached the land in exeention: but the 
defendant-appellant, Ma Kyin, objected to 
the attachment on the ground that the 
land had been sold to her and that she 
was in possession atthe time of the attach- 
ment. Her-objection was allowed and the 
attachment was removed. 

The plaintiffs-respondents then sued Ma 
Pu and. Ma Kyin alleging that the sale 
to Ma Kyin was fraudulent, collusive and 
without consideration. "The Sub-Divisional 
Court dismissed the suit but it was decreed 
on appeal by the Divisional Court where 
it was held that in view of the relationship 
of Ma Kyin and Ma Pu and the fact that 
the alleged sale occurred so soon after the 
institution of the plaintiffs.respondents' guit 
against Ma Pu, the burden of proving 
that the transfer was made in good faith 
and for adequate consideration lay on Ma 
Pu and Ma Kyin. The learned Judge 
held that they had failed to discharge the 
burden. 

The Divisional Judge misread the Sub. 
Divisional Court's judgment, The Sub.Divi- 
sional Judge found it " satisfactorily proved 
that the sale was a bona fide one for valuable 
consideration." The Divisional Judge read 
"nob satisfactorily proved" for " satisfac- 
torily proved." Asa matter of fect, there 
appears to be no adequate reason to dig- 
believe the evidence of the witness Ba U, 
who says that he negotiated the sale and 
saw the money paid in the Registration 
Office. 

The learned Judge relied on the case 
of Maung Tha Dwe v. Allagappa Ohetty (1). 
In that case, there was a fraudulent con- 
veyance in favour of the judgment-debtor’s 
brother. In the present case, the evidence 
of Ma Kyin’s relationship to Ma Pu is 

(1) 4 L, B, R, 211, . 
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doubtful. The witness, Martinez, to whose Ít is urged by the learned Advocate for 


evidence on this point the Divisional Judge 
attached great weight, admits that he owes 
Rs. 400 to the plaintiffs. Tun Maung, Ma 
Pu’s divorced husband, admits that he has 
no personal knowledge of Ma Pu’s relation- 
ship to Ma Kyin though he says that 
Ma Pu herself told him about it. If the 
two women are related to one another, it 
seems probable that the relationship is: not 
so close as that of aunt and niece. There 
is evidence that they lived together at one 
time; but they were not living together 
at the time of the sale. In the case of Alla- 
gappa Ohetty (1) it does not appear whether 
possession was given to the purchaser under 
the fraudulent conveyance. In the present 
case, Ma Kyin admittedly obtained posses- 
‘sion from Ma Pu and was in possession 
at the time of the attachment. It is clear, 
therefore, that the burden of proving that 
Ma Kyin is vot the owner lay upon the 
plaintiffs-respondents. See Kadappa Oheliy 
v. Shwe Bo (2) and the Upper Burma case 
Tun Bye v. Maung Yon (3). It lay upon them 
under section 110, Evidence Act I of 1872, 
and it also lay upon them according to the 

principle that he who alleges fraud must 
" prove it. It was for the plaintifis-respond- 
ents to show that the circumstances under 
which Ma Kyin came into possession raise 
such a strong presumption of fraud that 
she should be required to prove bona fides 
and adequate consideration. The only suspi- 
cious facts are that Ma Kyin is: related to 
Ma Pu, the vendor, that they at one time 
lived together and that the sale took place 
just about the time that Ma Pu was being 
sued by the plaintiffs-respondents. But tbere 
is nothing to show that Ma Kyin knew 
anything about the plaintiffs-respondents’ suit 
against Ma Pu or knew that Ma Pu was 
being pressed by her creditors. Even allow- 
ing that the facts raise such a presumption 
of fraud as would shift the burden of 
proof to Ma Kyin, I think there is no 
sufficient reason to dissent from the Sub- 
Divisional Court's opinion that good faith 
and adequate  consideratión were proved. 
The registered deed of sale is produced, 
There is evidence of paymeut of the con- 
sideration, and it is not disputed that posses- 


sion was transferred. 
(2) 2 L. B. R. 152. 
(3) U. B. R. (1904) Civ, Pro. p. 8. 


the plaintiffs-respondents that Ma Kyin 
ought to have been required to show how 
she came to have such a large sum as 
Rs. 1,000 at her disposal. She was examin- 
ed as a witness and said that she had 
Rs. 4,000 or Rs. 5,00 at the time. She 
isa trader in oil and other command 3g, 
There is no good reason to dis! „eve her 
statements as to her means and the plaintiffs 
produced no evidence on this point. 

For the reasons stated above I set aside 
the Divisional Court's decree and restore 
that of the Sub-Divisional Court. The 
plaintiffs-respondents wiil pay the costs of 
the defendant-appellant in all Courts. 

Decree set aside. 





MADRAS HIGH COURT. 
Seoonp Cirvin Arrears Nos. 1950 ro 1968 
or 1911. 
February 19, 1912. 
Present: —M.r. Justice Sankaran Nair and 
Mr. Justice Bakewell. 
MANGALASAMI THEVAR AND OTHERS— 
P£A!NTIFFS— APPELLANTS i 
veraus 
SATHAYAPPA POVANDAN AND OTHERS — 


DEFENDANT3— RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 3 (5) —Party 
unwilling to join as plaintiff, whether may be ims 
pleadedeas defendant. 

Where there is no dispute between the plaintiff 
and any of the defendants as to which of them is a 
land-holder, the second paragraph of section 3(5) of 
the Estates Land Act does not apply. In such a case, 
the person entitled to sue but refusing to join as a 
co-plaintiff may be impleaded as a defendant. 


Second appeals against the decrees of the 
District Court of Ramnad, in Appeal Suits 
Nos. 576 and 578 to 583 of 1910, preferred 
against those of the Special Deputy Collector 
of Ramnad, in Summary Suits Nos. 720 and 
956 of 1909, Nos. 1010 to 1012 of 1910 and 
Nos. 1049 and 1050 of 1909. 

Mr. O. S. Venketachariar, for the Appel- 
lants. 

Messrs. Grant and Greatcrex, for the Res 
8pondenta. 

JUDGMENT.—It does not appear that 
there is any dispute between the 2nd defend- 
ant and the plaintiff as to which of them 
is the land-holder and the second paragraph 
of section 3 (5) of the Estates Land Act 
does not apply to these cases. 


f 
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In the absence of any provision to the 
contrary, we are of opinion that the general 
rule of procedure applies, tzz., that a person 
entitled to’sue who refuses to join as a co- 
plaintiff may be impleaded as a defendant 
seo [Raja Pramada Nath Roy v. Raja Raman: 
Kania Roy (1). 

- The decrees of the District Judge are 
accordingly reversed and the cases are 
remanded to him for decision, costs will 
abide the result, 


. Oase remanded, 
(1) 85 C. 883; 12 C. W. N. 249 (P. C.; 10 Bom. L, 
R. 66; 7C. L.J. 189; 3 M. L, T. 151; 18 M. L. J. 48; 
35 T. A. 73. 


LOWER BURMA CHIEF COURT. 
SECOND Civit, AprPEAL No. 244 or 1911. 
May 30, 1913. 
Present:— Mr. Justice Twomey. 
MAUNG TUN U—PzAINTIFF—ÁPPELLANT 
vOTSUS 
MG. MYAT THA ZAN AND OTHERS— 


DEFENDANTS — RESFONDENTS. 

Limitation Act (XV of 1877), Sch. II, Arts. 123, 142, 
ldd -Suit barred both under Aris. 123 and 144— 
Burden of proof under Arts, 142 and l44— Adverse 
possession. 

One U. sued in 1911 for a fourth share of certain 
property alleging that ib belonged to his grand- 
parents, S. and B. The property was in the possession 
of the Ist defendant-respondent, Z , who pleaded that 
it never belonged to the grand-parents, but that it was 
bought by Z.’s father, A., a son of S. and B. Z. admitted 
that for a time the property stood in the names of S. 
and B. but explained that A. pub ib in his parents’ 
names, so that his parents and sisters "might be able 
to live together.” A. was contemplating matrimony 
and did not want to give his future wife the power 
of turning out his parents and sisters. The pro- 
perty was transferred to Z.’3 name in 1896 and Z. 
had been in possession ever since. 

A. died in 1906, In 1908, Z. transferred the property 
to the names of his minor children, the 4th and 
5th defendants: 

Held, (1) thatthe suit was barred, under Article 123 
of the Limitation Act for S.of whose property the 
plaintiff sued for a distributive share, died 18 years 
before the suit, and the twelve years’ period of 
limitation would runfrom the time of his death. 

(2) that, if the case fell under Article 
142, the plaintiff would have to show that he or 
his mother was in possession (joint or separate) 
within twelve years of the filing of the suit, 
but that if Article 144 was the right Article to 
apply, the burden of proving adverse possession 
for twelve years before the suit would fall npon the 
defendant-respondent, Z. 


Mr, Mya Bu, for the Appellant. 

Mr. M. O. Naidu, for lst Respondent. 

JUDGMENT.—Maung Tun U, the plaint- 
iff-appellant, is related to the defendants- 


- 
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respondents as shown in the following 
genealogical table:— : 

U Suwe Maona, =Ma Dux BYV, 
deceased deceased 
p | 7 
Tun Aung, Ma Thi, Ma Nu, Ma Bwin 
deceased deceased, 2nd D. R, srd D. R. 
Mg. Tun U, 
plaintiff-appellant. 


—- 








Ma Zaw,—Myat Tha Zan Ma Mya Gale, Ma E Me, 
6th D. R. | Ist D. R, 7th D.R, 8th D. R, 


L 





AMPH rata 


1 
Maung Saw Maung, Ma Ma Galo, 
4th D. R. Sth D. R. 


Ma Dan Byu predeceased Shwe Maung, 
who died in 1893. Tun U sued for & 
fourth share ofa certain house and house- 
site at Bassein alleging that this property 
belonged to his grand-parents. The pro- 
perty is in the possession of the Ist 
defendant-respordent, Myat Tha Zan, who 
pleads that it never belonged to the grand- 
parents but that it was bought by Myat 
Tha Zan’s father, Tun Aung. Myat Tha 
Zan admits that for a time the property 
stood in the names of Shwe Maung and 
Ma Dun Byu, bub explains that Tun Aung 
put it in his parents’ names, so that his 
parents and sisters “might be able to live 
together.’ Tun Aung was contemplating 
matrimony and did. not want to give his 
future wife the power of turning out his 
parents and sisters. The property was 
transferred to Myat Tha Zan’s name in 
1896 and Myat Tha Zan has been in 
possession ever since. 

Tun Aung died in 1906. In 1505, Myat 
Tha Zan transferred the property to the 
names of his minor children the 4th and 
5th respondents. 

The Sub-Divisional Court dismissed the 
plaintiffs suit on the ground of limitation 
and also on the merits. The Divisional 
Court on appeal confirmed the Sub-Divi- 
sional Court’s decree on the question of 
limitation alone, and this is the only 
question with which (it is necessary to 
deal. Both Courts held that the case is 
governed by Article 123 of the Schedule 
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Of the Limitation Act. Ibis urged that 
this Article does not apply and that it is 
necessary to decide the question of limitation 
with reference to Article 142 considered 
together with Article 144." 

It is clear that if Article 123 applies, 
the suit is barred, for Shwe Maung, of 
whose property the plaintiff snes a 
distributive share, died 18 years before the 
suit, and the twelve years’ period of 
limitation would run from the time of his 
death. Tt appears to me that the lower 
Courts were right in applying this Article. 
The learned Advocate for the appellant 
relies on Ma Ye v. Maung Hlaw (1) 
as showing that Article 123 is inapplicable. 
It was held in that case that Article 123 
did notapply because the suit was not 
against the representative of the deceased 
owner. But in the present case, the plaint- 
iff appears to have joined as defendants 
all persons interested in the estate of 
Shwe Maung. . It is substantially a suit 
against the legal representatives of Shwe 
Maung deceased for a distributive share of 
that intestate’s property. 

I have considered, however, whether the 
plaintiff could succeed if either Article 
142 or 144 were applied. If the case 
falls under Article 142, the plaintiff would 
have to show that he (or his mother Ma 
Thi) was in possession (joint or separate) 
within twelve years of the filing of the suit. 
On the other hand, if Article 144 is the 
right Article to apply, the burden of proving 
adverse possession for twelve years before 
‘the suit would fall upon the  defendant- 
respondent, Myat Tha Zan. 

No proof whatever is forthcoming that 
ihe plaintiff's mother, Ma Thi, was in joint 
possession with Myat Tha Zan at any 
time within twelve years prior to the suit, 
The incident of Ma Thi's demand for a 
share of the house and land is mentioned 
by Ko Lu Gyi, 3rd witness, for plaintiff, 
by the Revenue Surveyor, 5th witness, and 
by Myat Tha Zan himself, Ko Lu. Gyi 
puts it at thirteen years before the suit, the 
Revenue Surveyor about ten years and Myat 
Tha Zan about twelve years. Bubit is shown 
by the evidence of all these persons that 
Ma Thi and Tun Aung disagreed and that 
there was {no settlement of Ma Thi's 
claim. The incident certainly suggests 

(1) 2 L. B. R. 184. 
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that Ma Thi may have had a bona fide claim. : 
Maung Myat Tha Zan's explanation in his 
further evidence dated the 9th March 1911, 
is hardly consistent with his admission when 
firat examined on Sth February 1911, from 
which it appears that Ma Tht demanded a 
definite share of the property, and that her 
portion was marked off witha saw. At the 
same time, it is clear that Ma Thi did notobtain 
possession and the evidence given as to the in- 
cident of the saw mark could not be held to ba 
a sufficient discharge of the burden imposed 
on the plaintiff by Article 142. The plaintiff 
produced no evidence at all in support of his 
plea that the consent of the co-heirs was con- 
sidered necessary and was in fact obtained 
by Tun Aung as a condition precedent to the 
transfer of the property to Myat Tha Gan’s 
name in 1896. Ma Bwin, the 8rd defend- 
ant-respondent, who is one of the vo-heirs, 
says in her written statement that she knows 
nothing about this alleged agreement by the 
co-heirs. {t cannot be held, therefore, that 
Myat Tha Zan was put into possession on 
behalf of the general body of co-heirs of Shwe 
Maung. i 

lf Article 144 is applied to the case, I 
think the defendant-respondent, Myat Tha 
Zan, must be held to have discharged the 
burden of proof. He produced evidence showing 
that the site was originally bought by his 
father, Tun Aung, and that when the house was 
built, Tun Aung was supporting his parents. 
The site had stood in Myat Tha Zan’s name 
for fifteen years prior to the suit and so far as 
the evidence shows he has been in sole pos- 
session during that time. Some doubt cast 
on his titla by the incident could not be 
regarded as sufficient to rebut the strong case 
of adverse possession made out by the 
defendant-respondent, Myat Tha Zan. 

J, therefore, concur’ in the finding of the 
lower Courts that the suit is barred by 
limitation. 

The appeal is dismissed with costs. 

The Sub-Divisional Courtin dismissing the 
plaintifi’s suit, which was a ‘suit brought 
in forma pauperis, omitted to comply with 
the provisions of Order XXXIII, rule 11. It 
is now ordered that the plaintiff shall pay the 
sum of Rs. 47.4, being the amount of the 
Court-fee which would have been paid by 
him if he had not been permitted to sue as a 
pauper. 

Appeal dismissed. 
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BOMBAY HIGH COURT. 
SECOND Crvin Arrear No. 520 or 1912. 
July 24, 1918. 
Present: —Mr. Justice Batchelor and 
Mr. Justice Shab. 

ACHUT RAMCHANDRA PAI AND OTHERS 

—PLAINTIFFS— APPELLANTS 
VETSUS 
NAGAPPA BAB BALGAYA AND cranes 


— DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 107, 149 
O. VII, r. 11 (c) —Memorandum of appeal insufficiently 
stamped, mot to be rejected without giting time to make 
wp the deficiency— Concession in section 149 not res- 
iricted. i 

Where a plaintiff or an appellant is within time in 
the actual presentation of his plainb or memorandum 
of appeal, though matters cannot be carried further 
owing to the document being insufficiently stamped, 
he is entitled to some further time for the payment 
of Court-fees. 

The concession referred to in seotion 149 of the Code 
of Civil Procedure (Act V of 1908) is not restricted to 
cases where there is a bona fide misunderstanding of 
the law as to valuation; the inference i8 that the Legis- 
lature intended that the Court should havea free 
and unshackled discretion in this matter. 


Second appeal from the decision of the 
District Judge of Kanara, in Appeal No. 
2 of 1912, dismissing the appeal from 
the decision of the Subordinate Judge at 
Kumta, in Civil Suit No. 254 of 1912. 

Messrs. K. H. Kelkar and G. P. Murdeskwar, 
for the Appellants. 


Mr. V. R Sirur, for the Respondents. 

JUDGMENT.—-The appellants before us 
were the plaintiffs in the original suit, 
and the trial Court made a decree against 
them. On the last day allowed by the law 
of limitation, they filed their appeal in 
the District Court. The memorandum of 
appeal was, however, insufficiently stamped, 
and the plaintiffs’ Pleader, on being ques- 
tioned as to this, replied that he had 
no funds with which to pay the requisite 
stamp, and requested that the Court 
would give him time within which to 
make the necessary payment. The District 
Judge refused to grant the time applied 
for, and rejected the memorandum of 
-appeal. 

The question before us is whether that 
was a right order. There can be no 
doubt, we think, that if the document 
presented had been a plaint and not a 
memorandum of appeal, the learned Judge’s 
order of rejection would haye been un- 


sustainable. That appears to follow from 
the terms of Order VII, rule 11 (c) which 
provides forthe case of the presentation 
of a plaint written upon paper insufficientl7 
stamped, and the provision of the law 
is that such a plaint shall be rejected 
only if the plaintiff, on being required by 
the Court to supply the requisite stamp 
paper within a time to be fixed by the 
Court, fails to doso, In the case of an 
insufficiently stamped plaint, therefore, it 
is clear that, provided the insufficiently 
stamped paper be presented within the time 
allowed by the law of limitation, the 
appellant is entitled as of right to demand 
from the Court that some further time, to 
be fixed according to the Court's discretion, 
shall be allowed to him in order that he 
may make up the deficiency inthe stamp. 
In our opinion, a memorandum of appeal 
stands on the same footing as a plaint for 
the present purposes. For seotion 107, sub. 
section 2, of the Code, whioh re-produces 
section 582 of the old Code, provides that 
the Appellate Court shall have the same 
powers and shall perform as nearly as may be 
the same duties as are conferred and imposed 
by the Code on Courts of original jurisdic. 
tion in respect of suits instituted therein. 
Moreover, unless the authority to reject such 
a memorandum of appeal as this referred 
to Order VII, rule 11 (e), there is not, so 
far as we are aware, any authority to which 
such action of the Court could be referred. 

Mr. Sirur for the respondents has urged 
that the rejection of & memorandum of 
appeal snould be attributed not to Order 
VII, rule 11 (c), but to Order XLI, rule 3. 
It is true that this rule provides for the 
rejection of a memorandum of appeal in 
certain cases; but those cases are limited 
by the preceding rules to cases where the 
memorandum of appeal is defective in point 
of form or in respect of the grounds which 
it must contain, and this rule cannot, we 
think, be interpreted as covering a case where 
the memorandum of appeal is rejected by 
reason of insufficiency of stamp. 


There is not, in our opinion, anything 
repugnant in this interpretation of the 
law. Admittedly, before the present Code 
was enacted, there was much divergence of 
opinion between the High Courts of India 
upon this and cognate points, and it may 
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well be that in this difference of judicial 
opinion the Legislature thought well to 
adopt the principle that where the plaintiff 
or appellant was within time in the actual 
presentation of his plaint or memorandum 
of appeal, though matiers could not then be 
carried further owing to the document being 
insufficiently stamped, yet the party should 
be entitled to some further time for the 
payment of Court-fees. It seems hardly 
necessary to observe that the obligation im- 
posed by the law of limitation and the obli- 
gation to ray ihe requisite fees are matters 
which stand on a very different basis. 


Then if was urged that this view of the 
law is in confitet with section 149 of the 
Civil Procedure Code. That section, how- 
ever, js, as we read it, a general provision 
empowering the Court to extend the time 
for ihe payment of fees on any and all 
documents which may be presented to it. 
But when a particular document is a plaint 
or memorandum of appeal, then the Ccurt’a 
discretion must be exercised in accordance 
with the special provisions of Order VII, 
rule 11 (c). Thereafter, section 149 would 
come into play, and would operate to produce 
this effect, that upon the payment of the 
requisite fee within the time allowed by the 
Court, the document, in respect of which: 
such fee was payable, would have the same 
force and effect as if stch fee had been 
paid in the first instance. The learned 
Judge below in considering section 149 
observed that it was intended "solely for the 
purpose of enabling the Court to deal equitably 
with ary bona fide miscoustruction of the 
law as to valuation.” We are of opinion, 
however, that this is not the correct 
interpretation of section 149. First, there 
are no words inthe section to countenance 
or warrant such a limited construction of 
it. Then the section, as it stands, is a 
section which in the new Code was sub- 
stituted for section 582A of the old Code. 
Section 582A was apparently enacted with 
a view to remove what was considered to 
be the hardship caused by certain decisions 
of the Allahabad High Court, and that 
section provided for the validation of in- 
sufficiently stamped memoranda of*appeals 
provided that they had been presented 
within the proper period of limttation and 
"the insufficiency of the stamp was caused 


by a mistake onthe partof the appellant 
as to tbe amount of the requisite stamp.” 
Under section 582A, therefore, the dis- 
cretion of the Court was fettered by this 
limitation that the ixsnfficiently stamped 
memorandum of appeal could not be 
validated unless the Judge was satisfied 
that the insufficiency arose froma mistake 
on the part of the appellant. 

Turning now to Section 149 of the present 


Ccde, it will. be seen that these words 
of limitation are omitted from it, and 
the inference appears to be that the 


Legislature by the new provision intended. 
that the Court should have a free and 
unshackled discretion in this matter. There 
seems, therefore, to be no ground for the 
learned Judge’s view that the concession 
referred in section 149 must be restricted 
to cases where there was a bona fide 
misunderstanding of the law as to valua- 
tion. A 

Finally, Mr. Sirur endeavoured to call 
in aid of his clients sections 6,28 and 30 
of the Court Fees Act, but these sections, 
in our opinion, have no application to 
the facts at present before us. For, thera 
iano question in this appeal of receiving, 
or filing, or exhibiting or acting upon au 
insufficiently stamped document as if ib 
were sufficiently stamped, but of determin- 
ing what, if any, opportunity the appellant 
can claim under the law for removing the 
objection on the score of the insufficiency 
of the stamp. 

On these grounds, we are of opinion, 
that the order made by the learned Judge 
below must beset aside. We accordingly 
reverse it and remand the appeal to him 
to be decided in accordance with the 
feregoing observations and with the pro- 
visions of section 149, and of Order VII, 
rule ll (c), after the learned Judge shall 
have required the appellants to supply the 
requisite stamp paper within a time to be 
fixed by the District Court. 

The appellants must have the costs of 
this appeal, 

Order reversed; Case remanded. 
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PRIVY COUNCIL. 
APPEAL FROM THE Mapras Higa Court. 
July 24, 1913. 

Present:—Lord Atkinson, Lord Parker of 
Waddington, Sir Samuel Griffith, Sir John 
Edge and Mr. Ameer Ali. 

Sri Raja VENKATA NARASIMHA APPA. 
ROW BABADUR, ZEMINDAR, SINCE DECEASED 
(Now REPRESENED By MEKA. 
VENKATARAMAYYA APPA ROW 
BAHADUR anp ANOTHER) 
versus 
Sr: Raja PARTHASARATHY APPA 
ROW SAVAI ASWA ROW BAHADUR 
ZEXINDAR AND ANOTHER— 

AND 
Sri Raja VENKATADRI APPA ROW 
BAHADUR ZEMINDAR 

cereus 
Sri Raja VENKATA NARASIMHA APPA 
ROW BAHADUR Zeminpay SINOE DECSANED 


wm wadahe 


AND ANOTHER ~~ 
AND ; 
Sr? haja VENKATEDRI APPA ROW 
BAHADUR ZEMINDAR 
versus 
Sri Raja PARATHASARATHY APPA 
ROW SAVAI ASWA ROW BAHADUR 


ZEMINDAR AND ANOTHER 

Impartible zemindari—Madras Regulation XXV 
of 1802—Sanad, effect of—Principles determining 
nature of estate—Imypartibility of estate from its nature 
or family custom is a question of fact —Privy Council 
Appeal — Concurrent findings of fact— Practice, 

In the absence of a sanad under the Madras Regu- 
lation XXV of 1802, the Regulation does not affect 
the title to any land. i 

Collector of lrichinopoly v. Lekkamomi, 1 J. A. 282; 
21 W. R. 358; 14 B. L. R. 115, relied upon. 

The acceptance of a sanad in cómmon form under 
Regulation XXV of 1802 does not of itself, and apart 
from other circumstances, avail to alter the succession 
to an hereditary & 

Kachi Kaliyana, . ~pa Kalakka Thola v. Kachi Y uva 
Rangappa Kalakka Thola, 32 I. A. 201 ((P. O.; 2 A. 
L. J. 845; 2 C. L, J. 231; 10 C. W.N. 95; 7 Bom. L. R. 
907; 15 M. L. J. 312; 28 M, 508; 1 M. L. T. 12, relied 


upon. 


Unless there be an existing estate with other inoi- 
dents which a sanad in common form under Regula- 
tion XXY of 1802 can operate to confirm, such sanad 
will confer on or confirm in the grantee an estate de. 
scendible according to the ordinary rules of inheri. 
tance of Hindu Law. 


Raja Venkata Narasimha Row v. Raja Narayya 
Appa Row,7 I, A. 38; 6 C. L. R. 152; 2 M. 128, 
relied upon, 


` In order to establish that any estate is descendiblo 
otherwise than in accordance with the ordinary rules of 


‘which affirmed a deeree of the 


inheritance of the Hindu Law, il must bo proved either 
that itis from ita nature impartible aud descendiblo 
to a single heir, or that if is so impartible and des. 
cendible by virtue of a special family custom. 

Baboo Gunesh Dutt Singh v. Maharaja Moheshur 


- Singh, 6 M. T. A. 164 at p. 187; 19 Eng. Rep. 61, relied 


upon, A 

The natura of the estate and the existence or 
otherwise of a special family custom are questions 
of fact to be determined on the evidence available 
in each cage. 

Srimantu Raga Yarlagaddu Mallikarjuna v. Sri. 
mantu Raja Yarlagaddw Durga, 17 I. A. 134; 13 M. 
406, relied upon. 

A concurrent finding of fact arrived at ly the 
lower Courts will not be disturbed in the Privy - 
Council unless the Board is satisfied that it was not 
justified by evidence. 

The zemindart of Nidadavole in Madras, which ia 
the subject of a sanad in common form under Regula- 
tion XX Vof 1802 is partible and descendible accord- 
ing to the ordinary rulesof inheritance of Hindu Law 

ln the case of this zemindari, the sanad did not 
opreate as the confirmation ofa previously existing 
estate which, from its nature or by virtue of some 
special family custom, was imparbible and descendihlo 
to a single heir. 


Consolidated appeals from a judgment 
and decree of the Madras High Court, dated 
November 20, 1905, reported as 29 Mad. 437, 
Subordinate 
Judge of Kistna, dated December 2, 1899, 
and varied that of the Court of the Dis- 
trict Judge of Godaveri, dated December 12, 
1903. 

FACTS.—The subject-matter of the present 
litigation was the zemindarz estates of Nidada- 
voleand Medur. The principal questions, for 
determination were (1) whether the cstate 
of Nidadavole was partible or impartible and 
(2) whether the adoption made, on the 28th 
December 1290, of Narayya Appa Row by 
a lady called Papamma Row was valid or 
invalid. 

In the present judgment of the Board, only 
the first point has been decided while the 
second point is reserved for argument during 
the next sittings. 

For proper appreciation of the facts of the 
case, the following pedigree-table of the 
litigants as proved from 1756, and in which 
“Appa Row” has in all eases been omitted, 
will be useful: 
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NARAYYA (1), 


( 
Venkatadari died 1771 (2), 


Venkata Narasimha 
(Nidadavole) (4), 


| 
Narayya died 1864 (7), 


1. Papamma died December 5, 1899, 
9. Chinnamma died 1881, 


Narayya died August 4, 1895 (8). 
7 


| 
Ramachandra Nuzvid (5), . 


) 
Narayya (dispossessed in 1788) (3), 
"vn TP 


> 
Narasimha (6), 


Sobhandari died 1868, 


| ;] 
Naryya (dead), RANGAYYA NARASIMHA Venkatadri Simhadri (dead), Venkatramayya 
( 


9), (10), dead (11), 


( 


died 1888 (12) 
(Merdur). 
Adopted by 

Papamma in 1885 


Narayya died 
August 4, 1895, 
adopted by 
Papamma (13). 


—— À— ——————— — — ——rUMorM 7 


( 
Simhadri (dead), 


Owing to the treaty between the Nizam and 
the British, the overlordship iu the Nuzvid 
estato passed on to the British in 1766, A. D. 
This zemindari was held by two brothers, 
Venkatadri and Narayya, Nos. (2) and (3), 
who paid their dues first to Hussain Ali 
Khan, the lessee of the Hast India Co. and in 
1769 and 1770 each obtained from the Ool- 
lector a lease for one-half. In 1771, Venkata- 
dari No. (2) died and the Officials recognised 
that the half of the zemindar? that was under 
him devolved to his brother, Narayya (3), as he 
died childless. In 1783, Narayya No. (3) rebel- 
led against the Government who forfeited 
the zemendarz. In 1784, the Government 
‘ onatituted his eldest son, Venkata N ara- 
simha (4), to the zemindari of Nuzvid.” His 
gtep-mobher raised a claim on behalf of her 
gon, Ramachandra (5), and by an agreement 
' made on July 17, 1795, the two half-brothers 
divided the estate between them &ccording 


to the Code of the Hindu Law.” And in" 


1809, at the Permanent Settlement sanads 


were issued under Regulation XXV of 1802 ' 


ting part of the old zemindart to the 
Elder brother, Venkata Narasimha (4), as 
the semindarz of Nidadavole and the rest to 


| 
Narayya (dead) (7) 
given in 
adoption to (4). 


` 
Venkatadri died 1891 (14). 


PARTHASARATHI (16). 


the younger brother, Ramchandra (5), as the 
zemindare of Nuzvid. A third son of Narayya 
(3), Narasimha (6), who was the full brother 
of the new zemindar of Nuzvid (5), received 
no grant and in 1816 he brought a suit for a 
third of the whole property. The suit failed 
but an arrangement was made by which the 
two zemindars settled an annual sum, which 
was later on commuted into a grant of land, 
ou the family of the unsuccessful litigant. 
The new zemindart of Nuzvid thus constituted 
at the Permanent Settlement was the subject 
of a partition suit in 1871 between the grand- 
sons of Ramchandra (5). In that suit, a 
plea that it was an impartible zemindari was 
raised and on appeal overruled [Raja Venkata 
Narasimha Row v. Raja Narayya Appa Row 
(1) ], and in pursuance of the decree which was 
then passed, Venkataramayya(12), the young- 
est of the said grandsons obtained a one-sixth 
share. The land allotted to him for this share 
was the zemindarz of Medur which was the 
second of the estates in question in the appeals. 

The first zemindar of Nidadavole (4) died 
in 1827, and was succeeded by his gon 


Narayya (7), who died in 1864, without issne, 
(1) 71, A. 38; 6 C. L. R. 152; 2 M. 128, | 
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leaving Papamma and Ohinnamma his widows, 
who were authorised by a Will to adopt, On 
the death of Chinnamma, which took place in 
1883, Papamma became entitled to and re- 
mained in sole possession of the estate of 
Nidadavole. In 1885, she adopted under her 
husband's Will Venkataramayya(12), who had 
become owner of the Medur estate. In January, 
1888, Vonkataramayya (12) died leaving 
Venkayamma as his widow and Narayya (13) 
as his son, on whose behalf the Court of 
Ward took possession of the Medur estate. 

In a suit brought by a natural brother of 
Narayya(7), Venkatadri(14), for a declaration 
that the adoption of Venkataramayya by 
Papamma was invalid on the ground that he 
was given in adoption by his step-mother, 
the Wil was held to be genuine, but the 
adoption was declared io be invalid. In 1890 
Papamma adopted a second time, under her 
husband's Wil, Narayya (13), the son of 
Venkataramyya (12) deceased. The effect 
of this adoption by Papamma was that on 
the death of Narayya (13) in August 1895, 
unmarried, both the estates of Nidadavole and 
of Medur, which were vested in him, devolved 
on Papamma, his adoptive mother as his sole 
heir. In October 1895, Venkayamma, natural 
mother of the deceased Narayya (18), brought 
a suit against Papamma and the Court of 
Wards (then in possession of the Medur 
estate) to recover possession of the Medur 
estate on the ground that the adoption of her 
son by Papamma was invalid and if it was 
valid the effect of the adoption was to divest 
the Medur estate from Narayya. On her 
death, Rangayya (9), and Narasimha(10), the 
heirs of her husband (12), continued the 
suit, The Subordinate Judge decided that the 
adoption in question was valid. Papamma 
having died in 1899, Parthasarathy (15) was 
made a respondent a6 legal representative of 
Papammea. Parthasarathy (15), on the other 
hand, brought a suit in the District Oourt of 
Godaveri against Rangayya (9) and Nara. 
simha (10), claiming one-third share of the 
estates of  Nidadavole and of Medur in 
the capacity of one of the reversionary heirs 
of Narayya (13). Rangayya and Narasimha 
contended that the Will of Narayya (7) was 
a forgery and, therefore, Narayya’s (13) 
adoption by Papamma was invalid and even 
if valid, it operated to divest Narayya (13) 
of the Medur estate and, therefore, one-third 


share could not be claimed by Parikesspdiho 
(15). Rangayya(9) further contended that he 
alone as the eldest reversioner was en- 
titled to both estates, to Nidadavole which was 
subject to the rule of primogeniture and to 
Medur because it was impressed with the 
character of impartibility by its being brought 
into the Nidadavole family. Narasimha (10) 
also raised afresh point. He stated that the 
adoption of Narayya was invalid and if not 
he was divested of his estate in Medur. He 
and Rangayya (9) alone as the nearest re- 
versioners of "Venkataramayya (12) were 
entitled to the Medur estate in equal moieties. 
In respect of Nidadavole he contended that 
it was not impartible in its nature and, 
therefore, he was entitled to a share. On 
December 12, 1908, the District Judge de- 
livered his judgment holding that Parthae 
sarathi (15) had no claim to the Medur estate 
but gave him ird share ot the Nidadavole 
estate, All the parties then appealed to the 
High Oourt. On November 20, 1905, the 
High Court delivered its judgment and held 
that the impartibility of the Nidadavole 
estate was not proved and that the Will of 
Narayya (7) was genuine by which Papamma 
had full power to adopt Narayya who was 
not divested of his rights in the Medur 
estate. Thereupon, Rangayya and Narasimha 
preferred appeals to the Privy Council which 
were consolidated by an order in Ovuncil 
dated March 7, 1912. 

The appeals were argued on June 23, 24 
and 25, 1913, and on preliminary objection 
being taken by Sir Robert Finlay, K. C., 


'in his address as to the effect of Gol PrOnÉ 


findings of the Courts in India on the question 
of partibility of the  Nidadavole estate, 
further argument was deemed unnecessary 
and the following judgment on that point 
was delivered by the Board. The other 
point might have been argued in August, 

1913, during the extraordinary sittings of the 
Board to decide Indian Appeals, but was 
postponed, till the next sitting in November, 
on an application made by Sir Edward Clark 
to the effect that Counsel who had come to 
assist in the case had already left for India 
under the impression that the appeal would 
not be argued any further during the then 
sittings and thatit was difficult to pet him 
over to England at such a short notice. 
Their Lordships, who are always desirous of 
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doing all they can to assist the parties in 
all matters calculated to meet the ends of 
justice, granted the application. 

Mesars. De Gruyther, K. C., and Dunne, for 
Raja RHangayya and his legal representative 
Raja Venkatadari, contended that the gemin- 
dart of Nadadavole was in its very nature 
impartible. It was a raj and zemindari, 
much larger than many. The question was 
set at rest by the Nwusvid case (1). Since 
1802, the evidence was clear as to the senior 
succeeding: there was no question of co- 
parcenary during that time. There was thus 
succession by a single male heir. Regulation 
XXV of 1802, neither created nor did it take 
away any rights, The zemzndari was never 
sequestered; if if was, restoration placed one 
in the same position as before. Grant of 
sanad to a title already in existence did not 
alter it. When the grant was made, the 
Government recognised our title as existed 
before. Whether an estate was governed by 
the rules of the Hindu Law of inheritance 
or by primogeniture was a matter of evi- 
dence and in this case, it was in favour of the 
appellants. The presumption was that the 
estate was impartible; it was for the plaintiff 
to prove that it was governed by the Hindu 
Law. The Government was chiefly con- 
cerned with the revenue and not with the 
title. The matter was set at rest early in 
1793, by the Government. In 1769 and 1776 
the view put forward was that the zemind irs 
were chiefs, What Grant in his Political 
Survey discussed was the nature of Desh- 
mukh in Orissa under the Muhammadan Rale. 

[Lorn Parker: In 1802, whatever title there 
was, ib was not in the nature of a raj): 

Raference was made to, Baboo Ganesh Dutt 
Singh v. Maharaja Moheshur Singh (2); 
Baboo Beer Pertab Sahee v. Maharajah Rajender 
Periab Sahee (3); Srimantu Raja Yarlagaddu 
Mallikarjuna v. Srimantu Raja Yarlagaddu 
Durga (4); Kachi Kaliyana Rangappa Kalakka 
Thola v. Kachi Yuva Rengappa Kalakka Thola 
(5); Nuavid case (1); Ram Nundun Singh v. 


Janki Koer (6); Harrington’s Analysis of 
(2) 6 M. I. A. 164 at p. 187; 19 Eng. Rep. 61. 
,,U9 12 M. T. A. 1; 9 W. R. (P. C.) 15; 20 Eng. Rep. 
(4) 17 I. A. 184; 13 M. 406. 
(5) 32 I. A. 201; 2 A. L.J. 845; 2 C, L, J. 281; 
10 C. W. N. 95;7 Bom. L. R, 907; 15 M. L. J. 312; 28 
M., 508; 1 M. L. T. 12. 


(6) 29 1. A. 178; 7 O, W. N. 57; 29 C. S28; 
R. 694, din 328; 4 Bom. L. 


Bengal Regulations, Grant’s Political Garvey, 
Fifth Report of the Select Committee on 
the affairs of the Hast. 

Sir Robert Finluy, K. O., with him Me. 
Brown, for Raja Narasimha, contended that 
attempt was made in tha High Court that 
they were Velmas; but all Velmas were not 
the same. There wera Velmas of hills and 
of plains, The zemindari did not go in regu- 
lar course but by grant. 

Lorp Parser: Is there any presumption 
of impartibility on account of its remaining 
intact for a long timeP]. 

In 1756-1771, bothbrothers were zemindars, 
each held his half separately. The document 
of 1766 was signed by both brothers. In all 
official documents he was called a zemin4dar. 
There were concurrent findings of the Courts 
in India that the estate was not a ra) but 
partible subjact to ordinary Hindu Law of 
inberitancs and the practica of the Board was 
not to interfere with such findings of fact. 
He quoted the following cases: 

Allen v. Quebec Warehouse Conpimy (7); 
Tre Owners of the P." Caland" and Freight v. The 
Glamorgan Steamship Company Limited (8); Par- 
bat? Kunwar v. Rani Ohandrapal Kunwar (9); 
Sajjad Hussain v. Abid Husain (10); Karupa- 
nam Servat v, Srinivasa Ohettt (11); Kachi 
Kalyana Bengappa v. Kachi Yuva Rangappa(d). 

At this point, Mr. De Gruyter was asked 
to argue the point of concurrent findings, Sir 
Robert Finlay offered to go on with the 
merits of the case if this objection was not 
upheld. 

JUDGMENT. 

Lorn Parker OF Wapoinetoy.—The princi- 
ples to be applied in determining the question 
which now arises for decision do not, in their 
Lordships’ opinion, admit of any controversy. 
These principles may bestated as follows :— 
First, in the absence of a sanid under 
Regulation XXV of the Madras Regula 


(7) (1887) 12 A. C. 101 at p, 104; 56. L. J. P. C. 
6; 56 L. T. 30. 

(8) (1893)A. C. 207; 62 L. Adm. 41; 1 R. 138; 6S 
L. T. 469; 7 Asp. M. C. 317. 

(9) 4 Ind. Cas. 25 36 I. A, 125 (P.O); 6 A. L.J. 
167; 10 C. L. J. 216; 13 0. W. N. 1073; 11 Bom. L. R. 
890; 12 O. C. 364; 81 A. 457; 19 M. L. J. 605. 

(10) 16 Ind. Cas. 197; 10 A. L.J. 364; 16 C. L. J. 
613; 14 Bom. L. R. 1055; 16 C. W. N. 889; 23 M. L. J. 
210; 34 A. 455; 12 M. L. T. 361; (1912) M. W. N. 976; 
15 O. O. 271; 39 I. A. 162. 

(11) 29 L A. 38 6 C. W. N. 241; 4 Bom. L. R. 243; 
11 M. L, J. 379; 26 M. 215. 
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tions of 1862, those regulations do not affect. 
the title to any laud. [Oollector of Trichinopolt 
v. Lekkamani(12)]. Secondly, the acceptance of 
a sanad in common form under Regulation 
XXV, does not, of itself, and apart from other 
circumstances, avail to alter the succeasion to 
an hereditary estate. [Kachi Kaltyana v. 
Kach? Yavu (5)]. Thirdly, unless there be 
an existing estate with other incidents which 
a sanad in common form under Regulation 
XXV can operaté to confirm, such sanag 
will confer on or confirm in the grantee an 
estate descendible according to the ordinary 
rules of inheritance of the Hinda Law. 
Raja Venkata Narasimha Appa Row v. Raja 
Narayya Appa Row (1). Fourthly, in order 
to establish that any estate is descendibls 
otherwise than in accordance with the ordi- 
nary rules of inheritance of the Hindu Law, it 
must be proved either that it 18 from its nature 
impartible and descendible to a single heir, or 
that ib is so impartible and descendible by 
virtueofa special family custom. | Baboo Ganesh 
(uit Singh v. Maharaja Moheshur Singh(2)]. 
Lastly, the nature of the estate and the 


' existence or otherwise of a special family 


custom are questions of fact to be determined 
in each case, 
Srımantu Raja Yarlagadda Mallikarjuna v. 
Srimantu Raja Yarlagadda Durga (4). 

The question now arising for decision is 
-whether the zemindari of Nidadavole is im- 
partibla aud descendible to a single heir or 


partible and descendible according to the ' 


ordinary rules of inheritance of the Hindu 
Law. The zemindart of Nidadavole was the 
subject of a sinad in common form under 
Regulation XXV, and on the principles above 
stated ib must be held to be partible and 


descendible according to the ordinary rules of, 


inheritance of the Hindu Law, unless the 
sanad could operate as the confirmation of a 
previously existing estate which from its 
nature or by virtue of some special family 
custom was impartible and descendible to a 
single heir. The appellant contends that 
the grantee under this simad had, at and 
prior to the date thereof, an estate which was 
of the nature ofa raj or principality and, 
therefore, impartible. He does not rely on 
any special family custom. At and prior to 
the sanad, the grantee, thereunder, hal, no 
doubt, some estate, bub whether or not it was 


; (12) 11. A, 282 at p. 306; 21 W. R. 358; 14 B. L. R. 
15, 
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an essate in the nature of a raj, is a question 
of fact to be determined on the evidence. 
Both Courts below have found- that the 
estate was not in the natura of raj, 
and having regard to the ordinary 
practice of this Board, ib would be wrong to 
advise His Majesty to disturb this finding 
unless their Lordships are satisfisd that ib 
was not justified by the evidenca, [See 
Allen v. Quebec Warehouse Oompany (7)]. 
So far from being so satisfied, their Lordships 
after considering the evidence are not pre- 
pared to say that they should not themselves 
have come to the same conclusion. Some 
stress was laid on the contrary findings of 
the Courts in the litigation which culminated 
in the proceedings before the Board reported 
as Ruja Venkata Narasimha Appa Row v. Raja 
Narayana Appa Row (1), but their Lordships 
observe that in the present case, there was 
evidence of a very material natura whica was 
nob available in the earlier litigation. 

In their Lordships’ opinion, therefora, the 
judgments of the Courts bslow cannot on this 
point ba disturbed, and they will humbly 
advise His Majesty to that effect. They will 
consider the questioa of costs when tha obhar 
points arising on these Appeals have baan 
dealt with. 

Solicitors for Sci Raja Rangayya and his 
legal representative, Sri Raja Vaukaiadari: 
Measrs Doglas and Grant. 

Solicitors for Sri Raja Narasimha and his 
representative, the Coars of Wards: Messrs. 
T. L. Wilson & Oo. 

Solicitors for Sri Raja Parthasarathy: 
Messrs. Chapman- Walker and Shepards. 


BOMBAY HIGH COURT. 
ORIGINAL Civin, JURISDICTION APPEALS 
Nos. 4 AND 7 or 1912. 
March 21, 1918. 
Present: ~Sir Basil Scott, Kr., Chief Jastice, 
and Justice Sir N. G. Chandavarkar, Kr. 
S. AMAROHAND & O0.—APPELLANT 


versus 
RAMDAS V. DURBAR -RESPONDENT 
AND 
CHHAGANLAL PITAMBAR —APPELLANT 
versus 


RAMDAS V. DURBAR—Responpent. 
Contract Act (IK of 1872), ss, 61, 108— Trans: 


344 


AMAR ÜHAND AND CO. t. RAMDAS V, DURBAR, 


er of Property Act (IV of 1882), ss. 4, 197— Rail. 
way recetpt—Advances induced by endorsement of rail- 
way receipt, recoverable specifically upon receipt- 
Goods received for mixed transit by land and sea-—Receipt 
instrument of title—Conditions wader which section 


61 to be applied—Effect of Transfer of Property Act 


on Contract Act, 

The appellant was an endorsee of a railway receipt 
from C. who purchased the goods mentioned in the 
receipt from R. of Bagalkoie. The goods were to be 
carried from Bagalkote to Bombay via Marmagoa, 
and the railway receipt was a document under which 
the goods were received fora mixed transit by land 
and sea, The appellant had declined to advance to C. 
the sum claimed until the railway receipt was en- 
dorsed as security as a large sum was already due on 
the account. Q. having become insolvent, R., as un- 
paid vendor stopped the goeds in the hands of the 
Steam Navigation Company conveying the said goods 
from Marmagoa to Bombay. The appellant sought to 
recover the advance specifically upon the railway 
receipt: 

Heid, (1) that although the advance was entered 
in the general account of CO., the endorsing of the 
railway receipt as security induced the advance and 
that the advance was, therefore, made specifically 
upon them; : ` 

(2) that the railway receipt, being assignable by 
endorsement under the conditions printed on the back 
thereof, was an instrument of title to the goods under 
section 103 of the Contract Act. 

The application of the rule in section 61 of 
the Contract Act is always subject to the condition 
that the parties have indicated no intention incon- 
sistent with its application. 

Section 137 of the Transfer of Property Act is 
under section 4 to be taken as part of the Indian 
Contract Act, 

Mr. Mulla with him Mr. Sefalvad, for 
the Appellant in Appeal No. 4 of 1912. 

Mr. sStrangman (Advocate-General) with 
him Mr. Jinnah, for the Respondent in Appeal 
No. 4 of 1912, 

Mr. Desai (with him Mr, Setalvad), for the 
Appellant in Appeal No. 7 of 1912. 

Mr. Jinnah (with him Mr. Bahadurjt), for 


the Respondent, in Appeal No. 7 of 1912. 


JUDGMENT.—In both these appeals, the 
appellant is an endorsee of a railway-receipt 
from the firm of Ohhaganlal.Kalidas who 
purchased the cotton bales mentioned in the 
receipts from  Hamdas Vithaldas of Bagal. 
kote. 

Chhagsnlal.Kalidas having become in- 
solvent, Ramdas Vithaldas, as unpaid vendor, 
stopped the cotton in the hands of the 
Bombay Steam Navigation Company before 
it had been delivered to the respective 
endorsees. In each case, the Steamship Com- 
pany has interpleaded. The first question 
in each case is whether the endorsee made 
ihe advance which he seeks to recover 
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specifically upon the railway-receipt or 
receipts. 

In Appeal No. 7, the fact of such advance 
is not disputed but in Appeal No. 4 it is 
contended that the advance of Rs. 15,000 
was not made specifically against the two 
railway receipts for 195 bales because the 
advance is enteredin the general account 
of Chhaganlal and the proceeds in ordinary 
course would have been held as security not 
only for the advance of Rs. 15,000 but also 
for any general balance of account. But ib 
is quite clear from the evideuce that the 
appellant declined to advance the Rs, 15,000 
until the railway receipts were endorsed as 
security as & large sum was already due on 
the account. We cannot doubt that the 
endorsing of the railway-receipts as security 
was what indaced the advance and that the 
advance was, therefore, made specifically 
upon them. 

It is not disputed that in each case under 
appeal the advance was made in good faith, 

In Appeal No. 4, it is further contended 
that the advance has been re-paid before 
decree. 

The facts are that on the 15th August 1911, 
i. e., simultaneously with the Steamship Com- 
pany’s interpleader suit,the appellant filed a 
suit against the respondent Ramdas Vithaldas 
and also against the endorser to recover the 
Rs. 15,000 advanced against the railway- 
Some months later, the entries in ` 
the general accountof Chhaganlal in the 
appellant’s books show that variou“ sums 
were credited to the latter which, if the rule 
in Olayton’s case (1) and the rule of section 
61 ofthe Contract Act were applied, would 
extinguish the debt of Rs. 15,000; but the 
application of the rule is always subject to 
the condition that the parties have indicated 
no intention inconsistent with its application. 

It is clear from the appellant’s suit that he 
intended to enforce his claim for the 
Rs. 15,000 against the proceeds of the 135 
bales of cotton covered by the railway-receipts 
in question. This is sufficient indication of 
intention to negative the application of the 


rule. 


It was further suggested that the rule in 
In the matter of Westeinthus (2) should be 


(1) (1816) 1 Mer. 572; 16 R. R. 161; 35 Hng. Rep. 
81 


(2) (1833) 5 B. & Ad. 817 2 N. & M. 644; 3 L, J, 
(x. s.) K, B, 56; 39 R. R. 665; 110 Eng. Rep. 992. 
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applied by marshalling any surplus assets 
in favour of the unpaid vendor, Ramdas, in 
the event of the question as to the aypplicabi- 
lity of section 103 of the Contract Act being 
decided against him. But the simple answer 
is that there are no surplus assets. 

The question common to both appeals 
remains to be dealt with: Are the railway- 
receipts instruments of title within the mean- 
ing of section 108? 

The railway-receipts are issued by the 
Madras and S. M. Railway Company in the 
following form: 

The Madras and Southern Maratha Railway 
Company Limited. 


Receipt, 


From Bagalkote to Bombay H. R. on B. 
S. N. Railway vja M. R. H. 

Senders name, Ramdas Vithaldas. 
whom consigned, Chhaganlal-Kalidas. 

Then follows a tabular statement of 
particalars relating to the goods, below which 


To 


_itis stated— These goods are accepted for 


conveyance subject to the conditions printed 
on the back herein." 

Condition 3 is as follows :— 

“That the railway-receipb given ciy the 
Railway Company, for the articles delivered 
for conveyance must be given up ab destina- 
tion by the consignee to the Railway Com- 
pany orthe Railway Company may refuse 
to deliver and that the signature of the 
consignee or his agent in the delivery book 
at destination shall be evidence of complete 
delivery. 


If the consignee does not himself attend 
to take delivery, he must endorse on the 
receipt a request for delivery to the person 
whom he wishes it made and if the receipt is 
not produced, the delivery of the goods may 
at the discretion of the Railway Company be 
withheld until the person entitled in its 
opinion to receive them has given -an indem- 
nity to the satisfaction of the Railway Com- 
pany.” 


The 9th condition provides that the goods 


should be subject to the rules and 
conditions printed in the Railway Com- 
pany's Goods Tariff and to the rules 


and regulations and wharfage and other 
charges in force on such railways and ship» 
ping lines over which they might be con- 
veyed. 
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The holders of the railway-receipts in 
each case presented them not to the Railway 
Company which issned them but to the Bom- 
bay Steam Navigation Oompany which was 
the shipping line by which the goods were 
conveyed during the last part of the transit, 
7.0., from Marmagoa to Bombay. The rail- 
way-recelpb was a document under which the 
goods were received for & mixed transit by land 
and sea. There can be no doubt that in 
America such a document would be treated 
as, and probably called, a bill of lading: see 
St. Louis, Iron M Bina and Southern Railway 
Companyly. Knight (3), where the Court, after 
stating the nature and effect of a bill of.lading, 
said: "The doctrine is applicable to transpor- 
tations made by Railway Companies and other 
carriers by land as well as carriers by sea.” 
This point was taken by Mr. Robertson in the 
lower Court but the Judge said: “The docu- 
ment is a railway-receipt and cannot become 
a bill of lading because the ‘Railway Compa- 


nies employed the Bombay Steam Navigation 


Company to carry the goods for part of the 
distance." I understand that the learned 
Judge meant only that the document would 
not be a bill-of lading within the meaning of 
section 103 of the Contract Act, so that its 
assignment to a pledgee would defeat the 
unpaid vendor's right of stoppage in transit. 
But according to section 103 itis not only a 
bill of lading but any other instrument of title 
to goods which may be assigned with the 
same effect as results from the assignment of 
a bill of lading, and it is material to ree 
member that the transit from Bagalkote to 
Bombay va Marmagoa isa transit identical 
in its nature for part of distance with the 
transit of goods shipped by a consignor in 
Marmagoa under a bill of lading for delivery 
in Bombay; and I think that for this reason, 
on the special facts of these cases, the railway- 
receipt, if assignable by endorsement, would 
be an instrument of title to the goods under 
section 103 of the Contract Act. Itis true 
that in Great Indian Peninsula Railway Oom- 
pany v. Hanmandas Ramkison (4), it has been 
held, a railway-receipt transferable by endorse- 
ment by theterms ofthe contract was not an in- 
strument of title within the meaning of section 
103. That was a case of conveyance by land 
from Bijapur to Bombay and in that reg. 


(3) (1887) 122 U. S. 79; 30 Law. Ed. 1077, 
(4) 14 B. 57. 
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pect the element of voyage by sea under a 
combined recsipt and contract issued by the 
carrier was absent. Itis also important to 
note that since the date of that decision, the 
Chapter of the Transfer of Property 
Act relating to the assignment ofcon- 
tractual claims has been recast and is now 
applicable to the Bombay Presidency. By 
section 137, it is provided that— 

“Nothing in the foregoing section of this 
Chapter applies to stocks, shares or debentures, 
or to instrumenis which are for the time being, 
by law or custom, negotiable, or to any 
mercantile document of title to goods. 

" Ezplanation.— The expression “mercantile 
document of title to goods’ ineludes a bill 
of lading, dock-warrant, ware-house-keeper’s 
certificate, railway-receipt, warrant or order 
for the delivery of goods, and any other docu- 
ment used in the ordinary course of business 
as proof of the possession or control of goods, 
- or authorising or purporting to authorise, 
either by endorsement or -by delivery, the 
possessor of ihe document to transfer or 
receive the goods thereby represented," 

This ig one of the sections of Transfer of 
Property Act relating to contracts which 
under section 4 is to be taken as part of the 
Indian Contract Act. We have, therefore, 
an express statement by the Legislature that 
railway-receipts shall be taken to he mercan- 
tile documents of title falfilling one or other 
of the two specified conditions, viz., proving 
in the ordinary course of businees the posses- 
gion orcontrol of goods, or authorising or 
purporting to authorise either by endorse- 
ment or by delivery the possessor of the docu. 
ment to transfer or receive the goods thereby 
represented. Under the third condition of 
‘railway-receipts in these cases, ib is clear that 
the documents fall under the latter class. 
The significance of the division into two 
classes of mercantile documents of title men- 
tioned in section 137 of the Transfer of 
Property Act (which with the exception of 
its reference to  railway-receipis is taken 
verbatim from section 4 of the English Fac. 
tors Act of 1842 and reproduced in the  Fac- 
tors Act of 1889, section 1 (4), and applied in 
the Sale of Goods Act, 1293, section (62) is 
explained by the following passage from 
Blackburn on Sale, Second Edition, p. 415:— 

“There have been some attempts made to 
give thesame effect to the indorsement of 
dock. warrants, wharfingers’ receipts, delivery 
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Orders, and similar documents, as is given to 
the indorsement of a billof lading. 

* Those documents are generally written con- 
tracts, by which the holder of the indorsed 
document is rendered the person to whom 
the holder of the goods is to deliver them 
and in so far they greatly resemble bills of 
lading but they differ from them in this 
respect, thab when gcods are at sea the 
purchaser who takes the bil of lading bas 
done all that is possible in order to take 
possession of the goods, as there is a 
physical obstacle to his seeking ont the 
master of the ship and requiring him to 
attorn to his rights; but when the goods are 
on land, there is no reason why the person 
who receives a delivery order or dock-warrant 
should not at once lodgeit with the bailee, and 
so take actual or constructive possession of the 
goods. There is, therefore, very sufficient 
reason why the custom of mercbants should 
make the transfer of the bill of lading 
equivalent to an actual delivery of possession, 
and yet not give such an effect to the transfer 
of documents of title to goods on shore.” 

It was perhaps this distinction that the 
Court had in mind in Great Indian Pentnsula 
Railway Company v. Hanmandas Ramkison 
(4), when declining to apply, as Mr. 
Justice Farran had done, the  Eoglish 
definition to ‘instruments of title’ in section 
108 of the Contract Act, although admitting 
that it might be applied to the expression 
document showing title’ in section 108 on 
the ground that dealings by factors entrusted 
with documents showing title were a 
different subject matter to assignments of 
Instruments of title by the buyer of goods in 
transit. 

It is clear that no distinction can be 
drawn from the difference of wording as in 
section 102, which also relates to assignments 
by the buyer during transit, the expression 
used is ‘document showing title.’ 

It seems to me that section 137 of the 
Transfer of Property Act puts an end to the 
question. It recognises that since the pass- 
ing of section 45 of the Sale of Goods Act, 
1693, in England there is no force in the 
distinction drawn by Sir Charles Sargent in 
Great Indian Peninsula Reilwiy Compiny 
v. Hunmandus Ramkison (4). It is to be 
noted that sections 102 and 103 are the 
only sections of the Contract Act which 
refer to assigument of documents of title and 
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that section 137 of the Transfer of Property 
Act which must be taken as part of the 
Contract Act, occurs in the Chapter relating 
to the assignmens of claims. 


I am of opinion, therefore, that the 


appellants in each of these appeals are 
entitled to the benefit of section 103 
of the Contract Act against the unpaid 


vendor. 

In Appeal No. 4 of 1912, the case was 
remanded to the lower Court for evidence 
upon certain issues of which issue No. 9 was:— 

“Whether by the custom of the trade 
railway-receipts are not treated as instru- 
ments of title to the goods covered by them 
within the meaning of section 103 of the 
Contract Act.” 


The evidence recorded as to the custum 
of merchants regarding railway-receipts is 
very much to the same effect as that recorded 
in Jethmal v. Bombay Baroda § Central India 
Railway (5), the effect of which was stated 
by Tyabji, J. as follows : — 


"There is a great deal of evidence to 
show that there is a general practice, 
prevailing amongst merchants and commission 
agents in Bombay, to treat railway-receipts 
as documents of title, representing the goods 
mentioned therein, upon which advances 
can be obtained to the extent of £0or 20 
per cent. of the value, that these receipts 
are usually endorsed in blank by the con- 
signee and that such endorsements are 
recognised by the Railway Companies in 
Bombay and delivery is giveu accordingly. " 
. Mr. Justice Macleod thus states the result 
of the evidence taken on remand: 


“ The buyer's name appears in the railway- 
receipb and as & rule he advances to the 
vendor 80 or £0 per cent. of the value of 
the cotton when he gets tke railway-receipt, 
but some contracte, mostly those for Bengal 
cotton, are made on railway terms by which 


it is meant that the buyer contracts to. 


advance 90 per cent. as soon as he gets 
the railway receipt. Such receipts pass 
from hand to hand by erdorsement and 
the evidence shows that buyers consider 
that the railway receipt gives them a title 
to the goods though as a matter of fact 
they take care to sce that their endorser 
is a respectable person. 


(5) 3 Bom, L. R, 260 at p 263. 
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“Commission agents advance from 80 to 
90 per cent. on  railway-receipts. Their 
constituent is either up country in which 
case no question of unpaid vendor arises, 
or a holder of a railway-receipt in Bombay 
who endorses it over fo them. None of the 
second defendant’s witnesses lent money on 
railway-receipfs merely to earn interest. 
This, as far as the evidence goes, is only 
done by the Banks and they invariably 
require the cotton to be in the Bank's jetha 
or godown as security for the advance. It 
has then been proved, as was proved in 
Hanmandas v. Great Indian Peninsula Rail- 
way Oo.(4), that amongst merchants and com- 
mission agents dealing in cotton in Bombay, 
railway-receipts endorsed by one holder 
to another are considered as representing the 
goods and entitling the last endorsee to 
delivery. Bat it does not follow from that 
that there is a usage that the last endorsee 
is entitled to delivery as against an unpaid 
vendor who stops the goods in transit,” 

Tn connection with this last observation, 
we may refer to the judgment of Ashhurst, J., 
in Lickbarrow v. Mason (6):— 

“The assignee of a bill of lading trusts 
to the indorsement; the instrument is in 
its nature transferable; in this respect, 
therefore, this 15 similar to the case of a 
bill of exchange. If the consignor had iu- 
tended to restrain the negotiability of it, 
he should have confined the delivery of 
the goods to the vendee only: but he has 
made it an indorsable instrument. So ié is 
like a bill of exchange; in which ease, as 
between the drawer and the payee, the 
consideration may be gone into, yet it cannot 
between the drawer and an indorsee; and 
the reason is, because it would be enabling 
either of the original parties to assist in 
a fraud. The rule is founded purely on 
principles of law, and nob on the custom 
of merchants. The custom of merchants 
only establishes that such an instrument 
may be indorsed; but the effect of that 
indorsement is a question of law. ”’ 

The learned Judge has overlooked the 
form of the issue remanded which is, 
whetker by the custom of the trade rail- 
way-receipis are not treated as instruments 


of title to the goods covered by them 

(6) (1787) 2 T. R. 63 abp. 71; 1 H. Bl. 357; 6 Bast 
20 note; 1 R. R. 425; 5 T. R. 083; 4 Brown (P. C.) 57; 
102 Eng. Rap, 1191 note; Smith's Leading Cascs, 
Eleventh EL, Vol. I, 698 at p. TOL, 
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within the meaning of (£e, in the sense 
in which that expression is used in) sec- 
tion 103 of the Contract Act. 
of the railway-receipt being such an 
instrument of title as -against the unpaid 
vendor does nob depend upon custom but 
is a matter of law which is stated in 
the section. 

For all the above reasons, Í am of opinion 
that the decision of the lower Court in 
Appeal No. 4 should be reversed ; and for 
the reasons based both upon the special 
facts of the case and on section 187 of 
the Contract Act, I am of opinion that 
the decision of the lower Court in Appeal 
No. 7 should also be reversed. In each 
case, the unsuccessful respondent must pay 
the costs throughout, except that in 
Appeal. No. 4 the unsuccessful respondent, 
Ramdas, will have his costs of issues Nos. l 
to 5 aud 8 against the appellants, In 
each case, the person, in whose hands the 
sale-proceeds are, must hand over the nett 
sale-proceeds, deducting any charges justly 
due, to the successful appellants. 


Decrees reversed, 
In APPEAL NO. 4 or 1912. 


Attorneys for the Appellant: Messrs. 
Jamsetji, Rustomjz and Devidas, 

Attorneys for the Respondent: Mesars. 
Edgelow, Gulabchand, Wadia & Co. 

In ArreaL No.7 or 1912. 

Attorneys for the Appellants: Messrs. 
Matubhai, Jamieiram and Madan. 

Attorneys for the Respondent: Messrs. 


Edgelow, Gulabchand, Wadia & Oo. 


LOWER BURMA CHIEF COURT. 
Seconp Civin Appsat No. 137 or 1911. 
- November 19, 1912. 
Present:—Mr. Justice Twomey. 
MAUNG SHWE PE ano ANOTHER— 
APPELLANTS 
VETSUS 
MA YU MA AND ANOTHER—RESPONDENTS. ' 


Limitation Act (XV of 1877),Sch. IT, Aris. 144, 148-~ ` 


Redemption—Trespasser—Ádverse possession against 
both mortgagor and mortgagee. 

If, in a suit by a mortgagor for redemption, it is 
found that a trespasser had possession for more than 
12 years, adverse both to the mortgagor and mort. 
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gagee, and such possession had not been derived from 
the mortgagee, the suit would be barred. ' 


Mr, Aga Beg, for the Appellants. 

Mr. Harvey, for the Respondents. 

JUDGMENT,.—This was a suit for re- 
demption of land orally mortgaged in usu- 
fructuary mortgage by the plaintiffs’ father, 
Tun Aung Gyaw, to the 185 defendant, Aung 
Zan, for Rs. 200 about the year 1885. The 
facts as found by the lower Courts are as 
follows. Tun Aung Gya died about 1890 
leaving surviving him his children the plaint- 
iffs, Ma Yu Ma and Maung Pan, who were 
minors. About 1898, the 2nd defendant, Fo 
Te, obtained the land from Aung Zan on 
paying him the mortgage-debt, Rs. 300. Po 
Te is the brother of the mortgagor, Tun Aung 
Gyaw, and it was with the express consent 
of his niece, Ma Yu Ma, that Po Te took the 
land from Aung Zan. This transfer to Po 
Te is called a redemption and it was olearly 
intended to be such by Po Te, Aung Zan and 
Ma Yu Ma. Po Te worked the land fora 
year and then in 1894 the 3rd defendant 
Shwe Pi got possession of it Po Te says 
that Shwe Pi siezed the land forcibly for a 
debt of some Rs, 600 due by Po Te, but. 
there is no other evidence of any force being 
used. It seems more probable that Po Te 
who admits owing the money did give up the 
land to Shwe Pi in satisfaction of the debt. 
Shwe Pi shortly afterwards sold the land for 
Rs. 750 to the father-in-law of the 4th de- 
fendant, Nya Na. Shwe Pi says that this 
was about & month after he got possession. 
From that time up to the time the suit was 
filed, a period of about 16 years, the land was 
in the possession of Nya Na's family. 

The 3rd and 4th defendants, Shwe Pi and 
Nya Na, pleaded that the land was mortgaged 
to Shwe Pe in 1892 by Maung Po Te and 
Ma Yu Ma, who afterwards relinquished .the 
land to him unconditionally as they could 
not pay the mortgage-debt. But the Sub- 
Divisional Court held that this mortgage and 


- unconditional transfer were not proved. 


The plea of limitation was not raised and 
no issue was framed on that subject. But 
the question of limitation was clearly in- 
volved and both Courts have dealt with it in 
their judgments. 

The Sub-Divisional Judge does not mention 
under which Article in the Schedule of the 
Limitation Act he conceived the suit to fall. 
But he held that the 4th defendant had been 


a 
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in adverse possession for over 12 years and 
I gather, therefore, that he considered Article 
144 to be the relevant Article. The Di- 
visional Court, on the other hand, held that 
the suit came under Article 134, being a suit 
to recover possession of immoveable property 
mortgaged and afterwards transferred by the 
mortgagee for valuable consideration. The 
period of limitation is the same under Arti- 
cle 184 as under Article 144 namely, 12 
years, 

The lower Courts agreed, however, in ap- 
plying the provisions of section 6 of the 
Limitation Act. The original cause of action 
arose in 1894. The period of 12 years ox- 
pired in 1906. The suit was not filed till 
1910. But both the plaintiffs were minors 
in 1894. Maung Pan attained majority 
about four years before the suit was filed and 
his sister, Ma Yu Ma, some years earlier but 
less than 12 years before the suit was filed. 
Both Courts held that in these circumstances 
the plaintiffs were entitled under section 6 
to bring their suit within twelve years of 
attaining majority. Both Courts overlooked 
the provisions of section 8 which limits the 
extension of time under section 6 to three 
years from the cessation of minority. The 
act allows as a maximum three years from 
the cessation of minority or the full period 
from the ordinary starting point of limita- 
tion, that-is, the original cause of action (here 
1894), whichever is more advantageous to 
the plaintiff. In this case, the plaintiffs 
cannot invoke sections 6 and 8 because when 
the suit was filed, the statutory maximum of 
three years from the date of attaining majori- 
ty had already expired. Both the plaintiffs 
had attained majority more than three years 
before filing the suit. Consequently, the 
limitation must be computed in the ordinary 
way, ?.6.,, from the original cause of action in 
1894; and as more than 12 years from that 
date had elapsed when the suit was filed, it 
was barred by limitation, unless indeed it 
can be held that the lower Courts erred in 
assigning 12 years as the proper period of 
limitation for the suit. 


It is now argued for the respondents that 
the suit fell neither under Article 134 nor 
‘under Article 144 but under Article 148 
which prescribes a period of sixty years’ 
limitation. With reference to this argument, 
it may be noted that while both the lower 
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Courts held the proper period of limitation 
to be 12 years, there are passages in each of 
the judgments which indicate that the 
learned Judges had some doubt on the point, 
The Sub-Divisional Judge remarked: — 

Arguing in the other way, the plaintiffs are 
mortgagors through their father and the 
defendants Nos. 1 to 4 must be regarded as 
mortgagees one after the other and the 
plaintiffs are clearly entitled to redeem.” 
The remarks of the Divisional Judge are as 
follows: — 1 hold further that singe the 
plaintiffs were not parties to the. various 
transfers of the mortgaged property which 
belonged to them as their father's heirs, all 
that can have been transferred to any of the 
subsequent transferees of the property is Ko 
Aung Zan’s right as usufructuary mortgages, 
and that the lower Court was right in giving 
plaintiffs a decree for redemption.” In each 
case the remarks are inconsistent with the 
finding that the period of limitation is 12 years, 
For if the 4th defendant, the present holder 
of the land, merely stands in the shoes of the 
original mortgagee and is the last of a series 
of sub-mortgagees or transferees of the 
original mortgagee, then Article 148 would 
apply and the period of limitation would be 
sixty years. 


I have considered whether the cage can 
be brought within the scope of Article 148 
and i am satisfied that it cannot. The 
transfer by Aung Zan to Po Te ig described 
by both parties as a redemption. Section 
91 of the Transfer of Property Act specifies 
the classes of persons who may redeem. It 
may be that Po Te was "guardian of the 
property of minors" (his niece and nephew) 
and redeemed the land But there is no 
proof that he was their guardian or that 
he redeemed on their behalf. The fact 
thet Mi Yu Ma consented to the transac. 
tion does not show that the redemption was 
on behalf of the minors. It cannot be treated 
as a redemption in law. It must be constru- 
ed as a transfer of the mortgagee’s interest 
to Po Te. The same cannot be said of what 
took place in 1894. Po Te denies that he 
made any transfer to Shwe Pi; he says Shwe 
Pi entered on the land forcibly. However 
that may be, it is clear that Shwe Pi 
possessed himself of the land without any 
reference to the subsisting mortgage, Pre. 
sumably, he knew of the original mortgage 


_ 
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to Aung Zan, but believed ib to have been 


extinguished by the transfer to Po Te. This 
was a natural view to take as Po Te was 
brother of the original mortgagor. In the 
circumstances, if is erroneous to assume that 
there was a mere transfer of the mortgagee’s 
righis from Po Te to Shwe Pi. Shwe Pi 
invaded the mortgagee’s rights and his posses- 
sion became adverse to both mortgagor * and 
mortgagee. He cannot be regarded as a sub- 
mortgagae or as an assignee of the mortgagee 
and Article 148 is, therefore, inapplicable. 
Article 184 also is inapplicable, That Article 
would apply if Po Te knowing that he had ^ao- 


quired only mortgagee’s rights by the transfer - 


from Aung Zan nevertheless sold the land out. 
right as his own property to Shwe Pi. Bub 
the actual facts are different. Po Te suffered 
Shwe Pi to take pcssession of the land and 
to hold it irrespective of the mortgage. It 
is clear that Shwe Pi entered on the land 
unconditionally and his possessions at once 
became adverse as found by the Sub-Divi- 
sional Court. There was no transfer from 
the mortgagee such as would. bring the case 
within Article 134. 

In my opinion, the Article which really 


applies is Árticlo 144 and under that, the suit: 


was barred by limitation. It would also 
be barred if the Article applicable were found 


- to be Article 134. 


The decrees ofthe lower Courts are seb 
aside. The suit 14 dismissed with costs in 


all Courts, ` 
Sut dismissed, 





* Submitted with due deference that on the facts 
found, Shwe Pi’s possession cannot be said to have 
become adverse to the mortgagor. — Hd. 


BOMBAY HIGH COURT. 
SEGOND Civit Appears Nos. 160-anp 161 07 1910. 
July 10, 1913. 
Present:—Sir Basil Scott, Krt., Chief 
Justice, and Mr. Justice Beaman. 
MAHABLESHWAR KRISHNAPA— 
- APPELLANT 
ters8us 

RAMCHANDRA MANGESH KULKARNI 


— RESPONDENT. 
Hindu Law--Right of Hindu father to appoint by 
Will guardian and manager of his children and 


family estate—FEffect of such appointment on undivided 
minor nephews, where mother acquiesces—Alienation by 
such guardian binding on minors—Limitation Act (IX 
of 1908), s. 7, Sch. L, Art. 44—Suit for declaration 
to set aside alienation by guardian—Adult co-parcener 
competent to give discharge himself barred —Minors co- 
parceners also barred. 

The right of a dying Hindu father to appoint 
manngers and trustees of the family estate without 
interfering with the succession is recognized, and 
an) such arrangement for guardianship and manage- 
ment made by him is binding on his sons and 
wives. 

Where the mother of his undivided nephews also 
acquiesces in the arrangement, she being, in ‘the 
absence of any other lawfully appoint ad ‘guardian, 
the guardian of her sons’ interests, the acquiescence 
would be considered to have been inthe interests of 
the miuors concerned and the best arrangement that 
could have been made, 

An alienation made by such a guardian would be 
binding on the minors. l 

A suit for a declaration challenging the alienation is 
governed by Article 44 of the Limitation Act. 

Ina Hindu joint family, one of the minor co- 
parceners on becoming adult and manager can give 
discharge and acquittance on behalf of other minor 
members of the family, and a suit barred ag regards 
him wonld be barred as regards the minors as woll 
under seotion 7 of the Limitation Act, 


Second appeals from the decision of the 
District Judge of Kanara, in Appeals Nos. 
30 and £9 of 1908, confirming the decree 
passed by the Subordinate Judge at Kumta, - 
in Civil Suits Nos. 120 and 121 of 1899, 


Mr. Dhurandhar, (with him Messrs, Nilkanth 
Atmaram and G. P, Murdeshwar), for the 
Appellant. h 

Mr. Nadkarnz, with him Messrs. 8.9. Patkar 


and V. E. Szrur, for the Respondent, 
JUDGMENT. 


Scott, C. J.— The Mukhtyarnamah (Exhibit 
68) was executed by Krishnappa in order to 
provide for the management of the estate 
(including the settlement of money debts and 
pecuniary claims) both during Krishnappa's 
life-time and after his death until the 
attainment of majority by the eldest minor 
in the family, Ze, the first ^ plaintiff: The 
document was similar in design to the hibbah- 
namah in Rajlakhi Dabea v. Gokcol Chander 
Chowdury (1), but was dissimilar in that, 
instead of prohibiting the guardian and 
manager from making gifts or sales, it gave 
Mapjappa after Krishnappa’s death power 
to manage as he thought fit. 


(1) 13 M. T. A. 209; 3 B. D. R. (P, C.) 57; 12 W. R. 


(P. C.) 47; 20 Eng. Rep. 529. 
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In a family consisting in other respects of 
minors and women, it is a matter of practical 
convenience that the dying adult male should 
be able to make arrangements for guardian- 
chip and management, ‘otherwise a dead- 
lock and loss would be arrived at through 
various widows quarrelling among themselves. 

The Privy Council in the case above- 
mentioned have recognized the right of the 
dying adult to appoint managers aud trustees 
without interfering with the succession. 
So also in Soobah Pirthi Dall Jha v. Soobah 
Deorgah Lal Jha (2), the Bengal High Court 
held that a- Hindu might by Will appoint 
one widow guardian of all his sons to the 
-exclusion ofthe natural mother of two of 
them, even though the Will should prove 
invalid so far as it purported to affect the 
devolution of the property. 


If the right of the father to make a 
binding arrangement is restricted to the 
interests of his own sons and wives, (for 
the cases above cited go no further), yet in 
the present case the mothers of Krishnappa’s 
undivided nephews acquiesced in the 
arrangement and they in the absence of any 
other lawfully appointed guardians were 
the guardians of their son’s interests. There 
is every. reason to suppose on the findings 
of the lower Courts that such acquiescence 
was inthe interests of the minors concerned 
and the best arrangement that could have 
been made, Nothing, however, turns on the 
question whether Manjappa was the lawfully 
appointed guardian of Krishnappa’s nephews 
or the agent of such a guardian, for the 
nephews were all dead before these suits were 
instituted and their interests devolved by 
survivorship upon the plaintiffs Nos. 1 
and 2. . 

It appears to methat ihe sale by Manjappa 
was binding on the plaintiffs Nos. 1 and 2 
as being within the. authority conferred by 
Exhibit 68, It was certainly nota nullity 
and none but the plaintifs Nos land 2 
could challenge it. The lst plaintiff's right, 
if any, to challenge it was barred at the date 
of suit under Article 44. He could, oa 
becoming manager (as he did when 18 years 
of age), have given a discharge and acquit- 
tance to defendants of all claims on them in 
respect of the leasehold interests if the defend- 


(2) 7 W. R. 78. 
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&nts had chosen lo reconvey them and such 
acquittance would have been binding on his 
minor co-parcener, the plairtiff No. 2. This 
plaintiff 1s, therefore, barred under section 7 
of the Limitation Act. 

We affira the decrees of the lower Courts 
&nd dismiss the appeals with costa. 

Beamay, J.—I entirely concur. 

Decrees confirmed. 


CALCUTTA HIGH COURT. 
SkcoNp Civin APPEALS Nos. 214, 215 AND 
403 vo 402 or 1911. 

February 26, 1913. 
Present: — Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
GOBIND MANDAR— pe 
APPELLANT 
versus 


BAN ARSI PROSAD —PrAINTIFF— 


RESPONDENT. 

Landlord and Tenant— Enhancement of rent, mean- 
ing of —Alteration in kind—-Agreement that if tenant 
should occupy after ewpiry of term, he would pay rent 
in kind, whether valid—Béngal Tenancy Act (P1 of 
1885), ss, 29, 48. 

Enhancement of rent under the Bengal Tenanoy 
Act means the increase of rentin amount without 
alteration in kind, 

- Hassan Kuli Khan v. Nakchhedi Nonia, 33 C. 200, 
relied upon, 

Therefore, the conversion of cash rent into rent 
in kind cannot be regarded as an enhancement within 
the meaning of section 29 or section 43. 

An agreement to the effect that if the tenant 
should continue in occupation after the expiry of the 
term of his lease, he would pay rent in kind, is valid 
and enforceable, 

Gunput Singh v, Josodhur Singh, 
17 C. L. J. 590, relied upon. 

Tejendro Narain Singh v. Bakai Singh, 22 O. 558, 
distinguished. 

Dis- 


Appeals from the decrees of the 
trict Judge of Bhagalpur, dated the J2th 
November 1910, affirming those of the Sab- 
ordinate Judge of that District, dated the 
99th April 1910. 

Babas Pepin  Hehary (for Babu Umakali 
Mukerji) and Babu Khetru Mohon'Sen, for the 
Appellant. 

Mr. Sina, Babas Narendra Ohandra Bose 
and Gurudas Sinha, for the Respondent. 

JUDGMENT,.—Thisis an appeal on behalf 


of the defendant ina suit for recovery of 


20 Ind. Cas. 516; 


352 
MOLIA BHANA v. SUNDAR DANA. 


arrears of rent. The sole question in con- 
troversy is, whether the covenant for pay- 
ment of rentinthe registered lease of the 
5th May 1902, by which the tenancy was 
-ereated is or is not enforceable. The clause 
in question provided that ifthe tenant were 
to continue in occupation of the land after the 
expiry of the term, that is. the period of five 
years during which he bad agreed to pay 
cash rent ataspecified rate, he would pay 
rent in kind under the bhowlc system, that 18, 
divide the crops equally with the landlord. 

It has been argued, in the first place, that 
this isa provision for enhancement of rent 
in contravention of the provisions of secbion 
43 of the Bengal Tenancy Act, which pro- 
vides that the rent of a non-occupancy raiyat 
shall not be enhanced except by a registered 
instrument. This contention is clearly falla- 
cious, for, even if itbe assumed that the 
provision for payment of rent in kind 
embodied an agreement for enhancement of 
rent, it was eontained in a registered in- 
strument, Section 43, consequently, is no 
bar. Butitis also plain that this is not a 
provision for enhancement of rent, because, 
as explained in the case of Hassan K ult Khan 
Nakchhed Nonia (1), enhancement of rent 
under the Bengal Tenancy Act means the 
increase of rent in amount without alteration 
in kind. The conversion of cash rent into 
rent in kind cannot, consequently, be regarded 
as enhancement within the meaning of section 
99 or section 43. The first ground, therefore, 
fails. 

In has been argued, in the second place, 
that the provision in question wasin the 
nature of a penalty and reference has been 
made in support of this view tothe case of 
Tejendro Narain Singh v. Bakai Singh (2), 
In that case, there was an agreement that if a 
fresh kabulyat was not executed by the tenant, 
rent would become payable by him at an 
enhanced rate. It was ruled by this Court 
that this provision wasin the nature uf a 
penalty, that is, intended not to be enforced 
but only to be used as a threat to compel the 
tenant to execute the kabulyat. In the case 
before us, it was agreed that ifthe tenant 
should continue in occupation after the expiry 
of the term of the lease, he would pay rent 
in kind. This agreement is in no way 


(1) 880. 200. 
(2) 22 0, 658. 
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objectionable and must be enforced, The 
view we take is in accord with that adopted 
in Gun ut Singh v. Josodhar Singh (3), where 
it was held that an agreement by the tenant 
that if he held over upon the expiry of the 
term, he would pay rent at a higher rate than 
he did during the term, was valid and enforce- 
able. The second ground cannot, consequently, 
be sustained. : 

The result is that the decree of the District 
Judge is affirmed and this appeal dismissed 
with costs. 

It is conceded that this judgment will 
govern the other Appeals Nos. 215, 405 to 409 
of 1911, which are, therefore, also dismissed 
with costs. 


Appeals dismissed. 
(3) 20 Ind, Cas. 516; 17 C. L. J. 590. 


BOMBAY HIGH COURT. 
SECOND Orvis ApPPgAL No. 96 or 1913. 
July 3, 1913. 
Present: —Sir Basil Scott, Kr , Chief Justiae, 
and Mr. Justice Beaman. 
MULIA BHANA-—DEFENDANT— 
APPELLANT 
versus 


SUNDAR DANA -— PLAINTIFR—- 


l RESPONDENT. 

Easements Act (V of 1882) —Easement—Definition— 
Eaves —Immaterial whether country is dry or has 
abundant rainfall— Haves at a particular height may be 
raised higher above—Agreement not to open windows 
in a wall. 

The definition of easement in the Easements Act 
applies just as much to a projection of eaves in a dry 
country where there is no discharge of rain 
water asin a country where there is an abund. 
ant rain fall, and the eaves must be used in the 
ordinary course for the discharge of rain water. 

Tf a person has acquired an easement from a pro- 
jection of eaves at a particular height over another's 
land he can raise the height of those eaves so long 
as he does not throw an increased burden upon the 
servient tenement. 

Where there was a written agreement between the 
parties in which the defendant undertook not to 
make any opening in his back-wall, and the wall in 
which he subsequently opened the windows com- 
plained of was a continuous back-wall with the back- 
wall in existence at the date of the agreement: 

Held, that having regard to that agreement, the 
High Court could not interfere with the decision of 
the lower Court requiring the defendant to close up 
the windows which he had opened in his back wall. 
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in adverse possession for over 12 years and 
I gather, therefore, that he considered Article 
144 to be the relevant Article. The Di- 
visional Court, on the other hand, held that 
the suit came under Article 184, being a suit 
to recover possession of immoveable property 
mortgaged and afterwards transferred by the 
mortgagee for valuable consideration. The 
period of limitation is the same under Arti- 
ole 184 as under Article 144 namely, 12 
years. 

The lower Courts agreed, however, in ap- 
plying the provisions of section 6 of the 
Limitation Act. The original cause of action 
arose in 1894. The period of 12 years ex- 
pired in 1906. The suit was. not filed till 
1910. But both the plaintiffs were minors 
in 1894. Maung Pan attained majority 
about four years before the suit was filed and 
his sister, Ma Yu Ma, some years earlier but 
less than 12 years before the suit was filed. 
Both Courts held that in these circumstances 
the plaintiffs were entitled under section 6 
to bring their suit within twelve years of 
attaining majority. Both Courts overlooked 
the provisions of section 8 which limits the 
extension of time under section 6 to three 
years from the cessation of minority. The 
act allows as a maximum three years from 
the cessation of minority or the full period 
from the ordinary starting point of limita- 
tion, that-is, the original cause of action (here 
1894), whichever is more advantageous to 
the plaintiff. In this case, the plaintiffs 
cannot invoke sections 6 and 8 because when 
the suit was filed, the statutory maximum of 
three years from the date of attaining majori- 
ty had already expired. Both the plaintiffs 
had attained majority more than three years 
before filing the suit. Consequently, the 
limitation must be computed in the ordinary 
way, ?.6,, from the original cause of action in 
1894; and as more than 12 years from that 
date had elapsed when the suit was filed, it 
was barred by limitation, unless indeed it 
‘can be held that the lower Courts erred in 
assigning 12 years as the proper period of 
limitation for the suit. 


It is now argued for the respondents that 
the suit fell neither under Article 134 nor 
' under Article 144 but under Article 148 
which prescribes a period of sixty years’ 
limitation. With reference to this argument, 
it may be noted that while both the lower 


INDIAN CASES. 


349 


Courts held the proper period of limitation 
to be 12 years, there are passages in each of 
the judgments which indicate that the 
learned Judges had some doubt on the point. 
The Sub-Divisional Judge remarked: —~ 
‘Arguing in the other way, the plaintiffs are 
mortgagors through their father and the 
defendants Nos. 1 to 4 must be regarded as 
mortgagees one after the other and the 
plaintiffs are clearly entitled to redeem.” 
The remarks of the Divisional Judge are ag 
follows: — ‘I hold farther that since the 
plaintiffs were not parties to the- varions 
transfers of the mortgaged property which 
belonged to them as their father’s heirs, all 
that can have been transferred to any of the 
subsequent transferees of the property is Ko 
Aung Zan’s right as asufructuary mortgagee, 
and that the lower Court was right in giving 
plaintiffs a decree for redemption.” In each 
oase the remarks are inconsistent with the 
finding that the period of limitation is 12 years, 
For if the 4th defendant, the present holder 
of the land, merely stands in the shoes of the 
original mortgagee and is the last of a series 
of sub-mortgagees or transferees of the 
original mortgagee, then Article 148 would 
apply and the period of limitation would be 
sixty years, 


1 have considered whether the case can 
be brought within the scope of Article 148 
and i am satisfied that it cannot. The 
trausfer by Aung Zan to Po Te ig described 
by both parties as a redemption. Section 
91 of the Transfer of Property Act specifies 
the classes of persons who may redeem. It 
may be that Po Te was “guardian of the 
property of minors" (his niece and nephew) 
and redeemed the land But there is no 
proof that he was their guardian or that 
he redeemed on their behalf. The fact 
that Mi Yu Ma consented to the transac. 
tion does not show that the redemption was 
on behalf ofthe minors. It cannot be treated 
as a redemption in law. It must be constru- 
ed as a transfer of the mortgagee's interest 
to PoTe. Thesame cannot be said of what 
took place in 1894, Po Te denies that he 
made any transfer to Shwe Pi; he says Shwe 
Pi entered on the land forcibly. However 
that may be, ib is clear that Shwe Pi 
possessed himself of the land without any 
reference to the subsisting mortgage, Pre. 
sumably, he knew of the original mortgage 
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to Aung Zan, but believed it to have been 
extinguished by the transfer to Po Te. This 
was 2 natural view to take as Po Te was 
brother of the original mortgagor. In the 
circumstances, ib is erroneous to assume that 
there was a mere transfer of the mortgagee’s 
rights from Po Te to Shwe Pi. Shwe Pi 
invaded the mortgagee’s rights and his posses- 
sion became adverse to both mortgagor * and 
mortgagee, He cannot be regarded as a sub- 
mortgagee or as an assignee of the morigagee 
and Article 148 is, therefore, inapplicable. 
Article 1984 also is inapplicable. That Article 
would apply if Po Te knowing that he had as- 
quired only mortgagee's rights by the transfer 
from Aung Zan nevertheless sold the land out- 
right as his own property to Shwe Pi. But 
the actual facts are different. Po Te suffered 
Shwe Pi to take pcssession of the land and 
io hold it irrespective of the mortgage. It 
is clear that Shwe Pi entered on the land 
unconditionally and his possessions at once 
became adverse as found by the Sub-Divi- 
sional Court. There was no transfer from 
the mortgagee such as would bring the case 
. within Article 134, 

In wy opinion, the Article which really 
applies is Article 144 and under that, the suit 
was barred by limitation. It would alas 
be barred if the Article applicable were found 
to be Article 134. 

The decrees of the lower Couris are set 
aside. The suit is dismissed with costs in 


all Courts, ` 
Sut dismissed. 


* Submitted with due deference that on the facts 
found, Shwe Pi’s possession cannot be said to have 
become adrerse to the mortgagor. — Hd. 


BOMBAY HIGH COURT. 
SEcoND Civit Appeats Nos. 160anp 161 or 1910. 
July 10, 1913. 
Present:—Sir Basil Scott, Kt., Chief 
Justice, and Mr. Justice Beaman. 
MAHABLESHWAR KRISHNAPA — 
APPELLANT 
tersus 

RAMCHANDRA MANGESH KULKARNI 


— RESPONDENT. 
Hindu Law—Right of Hindu father to appoint by 
Wall guardian and manager of his children and 


Jamily estate-—Efect of such appointment on undivided 
menor nephews, where mother acquiesces— Alienation by 
such guardian binding on minors—Limttation Act (IZ 
of 1908), s. 7, Sch. f, Art. 44—Suit for declaration 
to set aside alienation by guardian—Adult co-parcener 
competent to give discharge himself buvred — Minors co- 
parceners also barred. 

The right of a dying Hindu father to appoint 
managers and trustees of the family estate without 
interfering with the succession is recognized, and 
an) such arrangement for guardianship and manage- 
ment made by him is binding on his sons and 
wives. 

Where bhe mother of his undivided nephews also 
acquiesces in the arrangement, she being, in the 
absence of any other lawfully appoint od guardian, 
the guardian of her sons’ interests, the ncquiescence 
would be considered to have been inthe interests of 
the minors concerned and the best arrangement that 
could have been made, 

An alienation made by such a guardian would be 
binding on the minors. 

A suit for a declaration challenging the alienation is 
governed by Article 44 of the Limitation Act. 

In à Hindu joint family, one of the minor co. 
parceners on becoming adult and manager can give 
discharge and acquittance on behalf of other minor 
members of the family, and a suit barred as regards 
him would be barred as regards the minors as well 
under section 7 of the Limitation Act. 


Second appeals from the decision of the 
District Judge of Kanara, in Appeals Nos. 
30 and £9 of 1908, confirming the decree 
passed by the Subordinate Judge at Kumta, - 
in Civil Suits Nos. 120 and 121 of 1899. 


Mr. Dhurandhur, (with him Messrs. Nilkanth 
Aimaram and G. P, Murdeshwar), for the 
Appellans. 

Mr. Nadkarni, with him Messrs, S.S. Patkar 
and V. R. Strur, for the Respondent. 

JUDGMENT. 


Scorr, C. J.—The Mukhtyarnamah (Exhibit 
68) was executed by Krishnappa in order to 
provide for the management of the estate 
(including the settlement o? money debts and 
pecuniary claims) both during Krishnappa's 
life-time and after his death until the 
attainment of majority by the eldest minor 
in the family, Ze, the first ^ plaintiff. The 
document was similar in design to the hibbah- 
namah in Hajlakhe Dabea v. Gokool Ohander 
Chowdury (1), but was dissimilar in that, 
instead of prohibiting the guardian and 
manager from making gifts or sales, it gave 
Manjappa after Krishnappa’s death power. 
to manage as he thought fit. 


(1) 13 M. L A. 209; 3 B. L. R. (P, C.) 57; 12 W. 
(P. ©.) 47; 20 Eng. Rep, 629. ( ) 57; R. 
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In a family consisting in other respects of 
minors and women, ib is a matter of practical 
convenience that the dying adult male should 
be able to make arrangements for guardian- 
chip and management, "otherwise a dead. 
lock and loss would be arrived at through 
various widows quarrelling &mong themselves. 

The Privy Council in the case above- 
mentioned have recognized the right of the 
dying adult to appoint managers and trustees 
without interfering with the succession. 
So also in Soobah Pirthi Lall Jha v. Soobah 
Deorgah Lal Jha (2), the Bengal High Court 
held that a- Hindu might by Will appoint 
one widow guardian of all his sons to the 
-exclusion ofthe natural mother of two of 
them, even though the Will should prove 
invalid so far as it purported to affect the 
devolution of the property. 


If the right of the father to make a 
binding arrangement is restricted to the 
interests of his own sons and wives, (for 
the cases above cited go no further), yet in 
the present case the mothers of Krishnappa’s 
undivided nephews acquiesced in the 
arrangement and they in the absence of any 
other lawfully appointed guardians were 
the guardians of their son’s interests. There 
is every reason to suppose on the findings 
of the lower Courts that such acquiescence 
was inthe interests of the minors concerned 
and the best arrangement that could have 
been made, Nothing, however, turns on the 
question whether Manjappa was the lawfully 
appointed guardian of Krishnappa’s nephews 
or the agent of such a guardian, for the 
nephews were all dead before these suits were 
instituted and their interests devolved by 
survivorship upon the plaintiffs Nos. 1 
and 2. 

It appears to me that the sale by Manjappa 
was binding on the plaintiff Nos. 1 and 2 
a8 being within the authority conferred by 
Exhibit 68, It was certainly nota nullity 
and none but the plaintiffs Nos land 2 
could challenge it. The lst plaintiff's right, 
if any, to challenge it was barred at the date 
of .suit under Article 44. He could, oa 
becoming manager (as he did when 18 years 
of age), have given a discharge and acquit- 
tance to defendants of all claims on them in 
respect of the leasehold interests if the defend- 


(2) 7 W. R. 73. 
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ants had chosen to reconvey them and such 
acquittanca would have been binding on his 
minor co-parcener, the plaintiff No. 2. This 
plaintiff is, therefore, barred under section 7 
of the Limitation Act. 

We affira the decrees of the lower Courts 
and dismiss the appeals with costs. 

Beaman, J.—I entirely concur. 

Decrees confirmed. 


CALCUTTA HIGH COURT. 
Suconp Oivi APPEALS Nos. 214, 215 AND 
495 to 402 or 1911. 

February 26, 1913. 
Present; — Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
GOBIND MANDAR —DerENDANT— 
ÁPPELLANT 
TETSUS 


BANARSI PROSAD — PLAINTIF — 


RESPONDENT. 

Landlord and Tenant—' Enhancement of rent,’ mean- 
ing of —Alleration in kind— Agreement that if tenant 
should occupy alter expiry of term, he would pay rent 
in kind, whether valrd—Bengal Tenancy Act (VIII of 
1885), ss, 29, 43. 

Enhancement of rent under the Bengal Tenancy 
Act means the increase of rentin amount without 
alteration in kind. 

- Hassan Kuli Khan v. Nakchhedi Nonia, 33 C. 200, 
relied upon. 

Therefore, the conversion of cash rent into rent 
in kind cannot be regarded as an enhancement within 
the meaning of section 29 or section 43. 

An agreement to the effect that ifthe tenant 
should continue in occupation after the expiry of tho 
term of his lease, be would pay rent in kind, is valid 
and enforceable. 

Gunput Singh v. Josodhur Singh, 20 Ind. Cas. 516; 
17 C. L. J. 690, relied upon. 

Tejendro Narain Singh vw. Bakai Singh, 22 C. 558, 
distingnished. 

Diz- 


Appeals from the decrees of the 
trict Judge of Bhagalpur, dated the J2th 
November 1910, affirming those of the Sub- 
ordinate Judge of that District, dated the 
29th April 1910. 

Babas Bepin  HBehary (for Baba Umakalz 
Mukerji) and Babu Khetru Mohon'Sen, for the 
Appellant. 

Mr. Sina, Babas Narendra Chandra Bose 
and Gurudas Sinha, for the Respondent. 

JUDGMENT.—-This is an appeal on behalf 
of tho defendant in a suib for recovery of 
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arrears of rent. The sole question in cone 
troversy is, whether the covenant for pay- 
ment of rentin the registered lease of the 
5th May 1902, by which the tenancy was 
created is or is not enforceable. The clause 
in question provided that ifthe tenant were 
to continue in occupation of the land after the 
expiry of the term, that is. the period of five 
years during which he had agreed to pay 
cash rent ata specified rate, he would pay 
rent in kind under the bhowlz system, that is, 
divide the crops equally with the landlord. 

Tt has been argued, in the first place, that 
this ig a provision for enhancement of rent 
in contravention of the provisions of section 
43 of the Bengal Tenancy Act, which pro- 
vides that the rent of a non-occupaucy razyat 
shall not be enhanced except by a registered 
instrument. This contention is clearly falla- 
gious, for, even if it be assumed that the 
provision for payment of rent in kind 
embodied an agreement for enhancement of 
rent, ib was contained in a registered in- 
strument. Section 43, consequently, is no 
bar. Butitis also plain that this is not a 
“bovision for euhancement of rent, because, 
a | explained in the case of Hassan Kuli Khan 
Nakenhed Nonia (1), enhancement of rent 
under the Bengal Tenancy Act means the 
increase of rent in amount without alteration 
in kind. -The conversion of cash rent into 
rent in kind cannot, consequently, be regarded 
as enhancement within the meaning of section 
99 or section 43. The first ground, therefore, 
fails. ; 

In has been argued, in the second place, 
that the provision in question wasin the 
nature of a penalty and reference has been 
made in support of this view tothe case of 
Tejendro Narain Singh v. Bakai Singh (2), 
In that case, there was au agreement that if a 
fresh kabulyat was not executed by the tenant, 
rent would become payable by him at an 
enhanced rate. It was ruled by this Court 
that this provision wasin the nature of a 
penalty, that is, intended not to be enforced 
but only to be used as a threat to compel the 
tenant to execute the kabulyat. In the case 
before us, it was agreed thatifthe tenant 
should continue in occupation after the expiry 
of the term of the lease, he would pay rent 
in kind. This agreement is in no way 


(1) 33 0. 200. 
(2) 22 C. 658. 
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objectionable and must be enforced. The 
view we take isin accord with that adopted 
in Gunput Singh v. Josodhar Singh (8), where 
it was held thatan agreement by the tenant 
that if he held over upon the expiry of the 
term, he would pay rent at a higher rate than 
he did during the term, was valid and enforce- 
able. The second ground cannot, consequently, 
be sustained. : 

The result is that the decree of the District 
Judge is affirmed and this appeal dismissed 
with costs. 

It is conceded that this judgment will 
govern the other Appeals Nos. 215, 405 to 409 
of 1911, which are, therefore, also dismissed 
with costs. 


Appeals dismissed. 
(3) 20 Ind, Cas. 516; 17 O. L. J. 590, 


BOMBAY HIGH COURT. 
SECOND Civin Aperau No. 96 or 1913. 
July 3, 1918. 
Present: —Sir Basil Scott, KT, Chief Justice, 
and Mr. Justice Beaman. 
MULIA BHANA-—DEFENDANT— 
APPELLANT 
versus: 


SUNDAR DANA —PLAINTIFP— 


RESPONDENT. 

Easements Act (V of 1882) —Easement—Definition — 
Baves—Immaterial whether country is dry or has 
abundant rainfall— Eaves at a particular height may be 
raised higher above—-Agreement not to open windows 
ina wall, 

The definition of easement in the Easements Aot 
applies just as much to a projection of eaves in a dry 
country where there is no discharge of rain 
water asin a country where there is an abund- 
ant rain fall, andthe eaves must be used in the 
ordinary course for the discharge of rain water. 

If a person has acquired an easement from a pro- 
jection of eaves at a particular height over another’s 
land he can raise the height of those eaves so long 
as he does not throw an increased burden upon the 
servient tenement. 

Where there was a written agreement between the 
parties in which the defendant undertook not to 
make any opening in his back-wall, and thé wall in 
which he subsequently opened the windows com- 
plained of was a continuous back-wall with the back- 
wall in existence at the date of the agreement: 

Held, that having regard to that agreement, the 
High Court could not inteyfere with the decision of 
the lower Court requiring the defendant to close up 
the windows which he had opened in his back wall. 
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Second appeal from the decision of the 
District Judge of Ahmedabad, in Cross: 
Appeals Nos. 250 and 284 of 1911, varying 
the decree passed by the Subordinate Judge 
at Ahmedabad, iv Civil Suit No. 682 of 1909. 

Mr. G. N, Thakore, for the Appellant. 

. Mr. G. K. Parekh, for the Respondent. 

JUDGMENT.—There are two questions 

- on which the parties are ab issue in this 
appeal. The first ie whether the defendant, 
who ata previous time had his eaves pro- 
jecting ten inches over the plaintifi’s land, 
(and so far as we can judge he had uuinter- 
rupted enjoyment of them for twenty-five 
years), should be interfered with when he 
raises the wall of his house and projects 
the eaves to the same extent aba correspond- 
ingly increased height. The learned District 
_ Judge has held that except in the case 
of the discharge of water from the eaves, 
the nature of the interference with the 
right of the servient tenement is trespass 
and not within the law relating to easements, 
We are unable to agree with his opinion 
upon that point. It appears to us that 
the definition of ‘easement’ in the Hasements 
Act applies jast as much to a projection 
of eaves 
is no discharge of rain water asin a country 
where there is an abundant rainfall and 
there is discharge of water. It is to be 
observed, moreover, that in Ahmedabad, there 
is often an abundant rainfall, and the eaves 
must be used in the ordinary course for 
the discharge of rain-water. The case falls 
within the decision of this Court in Chhotalal 
Hirachand v. Manilal Gagalbhaz (1). 

If the defendant has acquired an easement 
from a projection of eaves ten inches over 
the plaintiff’s land, he can raise the height 
of those eaves so long as he does not throw 
an increased burden upon the servient tene- 
ment. That is provided by section 23 of 
the Easements Act: see also Harvey v. 
Waliers (2). 


We understand the learned District Judge's 
finding, that the defendant has projected 
his eaves beyond their former limit, to 
be based upon his proposition of law that 
the defendant cannot project his eaves at 
all ata different height to that at which 


(1) 20 Ind. Cas. 246; 37 B. 491; 15 Bom, D. R. 551. 


(2) (1873) 8 C. P. 162; 42 L.J. O. P. 105; 28 L. T. 
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they were originally projected. The decree, 


must be modified in respect of 
the eaves. 


The second point is based upon a cus- 
tomary easement which is alleged to be 
in force throughout Gujarat. Customary 
easements are recognized under the Hase- 
meuts Act, section 18. It was stated in 
Mantshankar Hurgovan v. Trikam Narsi (3), 
that ' A series of decisions, extending over a 
long number of years, has settled the question, 
that, in accordance with the usage of Gujarat, 


. & man may not open new doors and windows 


in his house, or make any nsw apertures, 
or enlarge old ones, in a way which shall 
enable him to overlook those portions of 
his neighbour’s premises which are ordinarily 
secluded from observation, and in this 
manner to iutrude upon that neighbour’s 
privacy; and that an invasion of privacy 
is an infraction of a right, for which the 
person injured has a remedy at law.” The 
decisions which are quoted in support of 
that proposition, do not entirely bear it 
out. For example, one of the cases quoted 
is Syed Imambuksh v. Guggul Purbhoodas 
(4), decided in 1839, where the plaintiff 
aued to cause an eyelet made in the back. 
wall of the defendant's house to be blocked 
up as destroying the privacy of his 
premises. The defendant pleaded that the 
opening was not recent and that the plaint- 
iff did not suffer any inconvenience from 1f. 
It was alleged by the plaintiff that the 
opening could ba used in order to look into 
his privy. The learned Assistant Judge, 
however, did not consider that the plaintiff 
suffered any” material inconvenience from Lia 
yard being commanded by the eyelet, and 
the Sadar Diwani Adawlut accepting the 
finding of the Assistant Judge confirmed his 
decree with costs. That is the most recent 
ease to be found in the Reports prior to the 
decision of Manishankar Hurgovan v. Trikam 
Narsi (3). Then in Keshav Harkha v. Ganpat 
Hirachand (5), in a second appeal, Melvill 
and Kemball, JJ., after referring to the 
dictum in Mantshantar Hargovan v. Trikan 
Narsi (3), said: “We are certainly not 
disposed to extend the privilege further than 
it was carried in that case; and as it appears 


(8) 5 B. H. O. R. (A. C. J.) 42 at p. 44. 
(4) (1862) 9 Harrington 274. 
(8) 8 B. H. O, R. A. O. J. 87. 
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from the Assistant Judge's judgment in the 
present case that the window opened by the 
. defendant looks, not into the plaintiff's 
private apartments but into an open court- 
yard outside his house, we are of opinion 
that there has been no invasion of the plaint- 
iffa privacy which will entitle him to have 
the window closed,” 
lower Court is that "the jalis and windows 
in tke back-wall of the defendant's house 
command a shadki or courtyard which is a 
place which can be used for females to, bathe 
and similar purposes of privacy, and the 
defendant admits from his present window 
people sleeping in the plaintiff's house can 
be seen, andthe jaizs are, no doubt, above 
a man’s beight but if one were inclined to 
peep through the same, he can peep straight 
into the plaintiff’s house—the male apart- 
ment next to the osan, Hven if he were to 
peep into the khadk? of the plaintiff's house, 
the privacy of his people and that of his 
tenants would bé disturbed." If the csse 
rested there, we should hesitate to hold that 
the plaintiff was upon these findings entitled 
to relief having regard to the decision of 
Syed Imambuksh v. Guggul Parbhvodas (4) 
and in Keshav Harkha v. Ganpat Hirachand 
(5). But there was an agreement between 
ihe parties reduced to writing in April 
1879, in which it was agreed by the defend- 
ant’s father that he would not make any 
opening in his back wall. The wall in which 
these julis and windows, which are complair- 
ed of, are opened, is a continuous back. wall 
with the back-wall in existence at the date 
of the agreement of 1879. Having regard 
to that agreement, we cannot interfere with 
the decision of the lower Courts requiring 
the defendant to close up the jilis and 
windows which he has opened in his back. 
wall. 

We, therefore, vary the decree of the 
District Judge by deleting the injunction 
against the construction of the eaves of the 
new roof so as to project over the land of the 
plaintiff. It must be understood that thig 
variance of the District Judge’s deoree in no 
way authorizes the defendant to project his 
eaves more than ten inches over the plaintiff's 
property. Plaintiff must have the cosis 
which are incidental to the institution of the 
suit. As to all other costs, each party must 
bear his own. 


Decree varied, 
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CALCUTTA HIGH COURT. 
Reavrnar Civi, Appear No. 545 or 1904, 
August 28, 1907. 
Present:—Mr. Justice Brett and 

Mr. Justice Mookerjee. 
Ohowdhury RAM PROSAD SINGH— 
DEFENDANT NO. 2— APPELLANT 

9 voraus 
Chowdhury PAWAN SINGH AND OTHERS— 
PLAINTIFFS AND OTHERS——REMAINING 


DerenDANTs— RESPONDENTS. 

Evidence Act (I of 1872), s. 114—Presump- 
tien—Act done by Public Officer, rightly done— 
Revenue Sale Low (Act XI of 1859), s. 18—Notice— 
Residue, description of ~Misdescription of share of two 
villages t» be sold— Correction of sale certificate by 
commissioner by entering correct share— Fraud — Evi- 
dence of concealment of nolice—Co-sharers in joint 
estate— Relation of fiduciary character or of mutual 
confidence —Wilful default by co-sharer in payment of 
revenue— Subsequent purchase by. him in name of. 
benamdar~——Right of co-sharer. 

The ordinary presumption is that an act done by a 
Public Officer in his official capacity is rightly done, 
and ordinarily the onus would be on the person alleg- 
ing the contrary to prove his allegation. 

In preparing a notice of sale under section 13 of 
Act XT of 1859, the Revenue Sale Law, the residue 
must be described with sufficient accuracy and fulness 
to enable the intending purchasers to know what is 
in fact the property that is offered for sale, and 
where the residue share is entered in the notification 
as the residue only without giving its amount or 
giving the shares of which it consists or stating the 
other shares which are excluded from the sale, such 
a description is not a sufficient compliance with the 
section. 

A notification mentioned the residue share, and dis- 
tinctly mentioned the shares in the different villages 
of which that residue share consisted and also stated 
that the other shares were excluded from sale, and 
there was no error in the description except with re- 
gard to the shares in two of the mauzahs which were 
entered as 2 annas 11 pies instead of 2 annas 8 pies. 


Held, (1) that there was no failure to comply strictly 
with the terms of section 18 of the Revenue Sale 
Law, nor was there any irregularity in the drawing 
up of the notification; 


(2) that there was nothing illegal in the 
action of the Commissioner in allowing the sale 


. certificate to be altered by the substitution of 


8 pies for 1] pies in the share of each of the two 
mauzahs, 

Evidence to prove concealment of notice of sale, 
is relevant to support allegations of fraud. ' 


Although itis not possible to hold that among co- 
sharers there is a legal obligation for each to pay 
in his share of the Government revenue, it would be 
going too far to say that between co-sharers in a 
joint estate, a relation of a fiduciary character or 
of mutual confidence does not exist. Ordinarily, a 
co-sharer in a property would be entitled to expect, 
in the absence of any circumstance supporting tho 
contrary view, that his other co-sharers would act 
in concert with him for the common object of pro- 
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tecting the property in which all are jointly 
interested, and when a cosharer wilfully de- 
faults in paying in the Goveinment revenue, his, 
eonduct'is nob such as his co-sharers might reason- 
ably expect. Again, when default has occurred 
owing to the wilful default of one co-sharer 
but of which wilful defaul& another co-sharer may 
not be aware, if the former should accompany the 
latter to the Collector with the ostensible object of 
having the arrenrs accepted, the latter would reason- 
ably be entitled to suppose that his co-sharer was 
acting in union with him for their mutual benefit: 
and if the application to the Collector having failed 
and the property having been put up for sale, tho 
former bid for the property in concert with and not 
in opposition to the latter, the latter would reason- 
ably be entitled to believe that such bid was for their 
mutual benefit and in consequence to refrain from 
bidding in opposition. If after the sale had been 
completed and the property knocked down to the 
first mentioned co-sharer he ab once sets up some 
other person as the real purchaser and if it were 
found that that person was not the real purchaser but 
the co-sharer was the real purchaser and remained 
in possession, and if the facts supported the conclu. 
sion that the whole previous conduct of the firat mens 
tioned co-sharer taken in conjunction with and ex. 
plained or interpreted by his later conduct, indicated 
that from the first act in defaulting up to the final act, 
when he attempted to secure possession and title as 
against bis co-sharer by setting up a third person 
as the purchaser, he had intended to mislead and 
overreach his co-sharer: . 

. Held, that, these series of acts would be sufficient 
to make outa case of fraud against the co-sharer 
purchaser to entitle his co-sharers to the re-convey- 
' ance of their share of the property by the co-sharer 
purchaser and his benamdar set-up by him on their 
paying to him a share of the purchase-money paid at 
“ the sale proportionate to their share in the estate. 

Bhoobun Chunder Sen v. Ram Soonder Sarma 
Mozeomdar, 3 O. 800; Amirunnessa Khatoon v. Secre- 
tary of State, 10 C. 36; 13 C, L. R. 181, referred to. 

Doorga Singh v. Sheo Pershad Singh, 16 0. 194, the 
opinion of Banerjee, J., not approved. 


Appeal from the decree of the first Sub- 


Judge of Shahabad, dated September lst, 


1904. 


Mr. O'Kineally, Advocate-General, Babus 
Mohendra Nath Roy and Raghu Nath Singh 
for the Appellant. 

Babus Umakaló Mukherjee, Makhan Lal 
and Kulwant Sahay, for the Respondents. 


JUDGMENT.—The present appeal arises 
out of a suit brought to set aside a sale for 


arrears of Government revenue of the resi- | 


due share in Mahal Dawath, Touzi No..3308. 
It appears that the mahal is a large eatate 
consisting of sayen mouzahs, that it is owned by 
a large number of proprietors having distinct 
share in one or more of those mauzas. In 
respect of the Government revenue .due on 
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the whole estate, four separate accounts have 
been opened by four groups of owners and 
the residue or mali kalam forms a 5th ac- 
count. This mah kalam belonged to the 


‘plaintiff and defendants No. 1 and Nos. 3 to 


21. The case for the plaintiffs was that the 
defendant No. 1 and defendants Nos. 3 to 21 
purposely did not pay the revenue of their 
share on account of the kzst of June 1903, 
that they fraudulently kept their default con- 
cealed from the plaintiff, that they had the 
proclamations of sale served surreptitiously 
so that the plaintiffs had no knowledge of 
them and that it was not tilla few days 
before the day advertised for sale that the 
plaintiff became aware that there was any 
arrear, and then that- two of them were in- 
duced by defendant No. I to go with him, 
and make a joint application to the Collector 
praying that the arrear might be received. 
That application was rejected, aud the ¢jmalz 
kalam was sold at auction and was purchased 
by tha defendant No.1 for Rs. 4,000, the 
real value of the share being Rs 50,000, 
The plaintiffs further state that they appealed 


. totke Commissioner to set aside the sale on 


the ground of irregularities. Oneof them 
being that the shares in the villages. Nil- 
kanthpore and Guthani, which &mounted to 
only 2 annas 8 pies each, had been advertised 
for sale as consisting of 2 annas ll pies odd, 
that the shares so advertised had been sold 
and had been included in the sale certificate. 
The Commissioner, however, dismissed the ap- 
peal holding that the defaulting proprietors 
had not been prejadiced by thesale ofa 
larger share and directing that, as the pur- 
chaser raised no objection, the amount of the 
share sold should be entered in the sale certi- 
ficate as 2 annas 8 pies only. The plaintiffs 
alleged that after the dismissal of the appeal, 
they asked the defendant No. 1 to re-convey 
to them a share in the property which he 
had purchased proportionate to their original 
share alleging that the sale had been brought 
about by his fraud. He, however, refused 
their request and the defendants Nos. 3 to 21 
being in collusion with defendant No. 1 they 
have been made joint defendants in the 
present suit. The defendant No, 2 was 
made a party because the allegation of the 
defendant No. 1 was that he had purchased 
the’ estate benam: for defendant No. 2. This 
the plaintiffs alleged to be untrue aud stated 
that the defendant No, 1 had purchased the 
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property on his own behalf. They further 
alleged as a ground for setting aside the 
sele that at the time when the maiz kalam 
' was sold, there was in fact no arrear due 
from that share, that three sums, which 
had been paid into the Treasury on account 
of the ¢jmalz share and had ab first been 
entered in the Collectorate Register as pay- 
ments on account of that share, had sub- 
sequently been transferred without authority 
to the credit of other shares and these 
three sums amounted to Rs. 109-2-9, and 
that, as the arrears for which the eataté 
was sold were Rs. 94.8-10, there was in 
fact at the time of sale an amount standing 
to the credit of the zjmalz kalam of Rs. 8-5-4. 
Various irregularities in the preparation 
of the notices under sections 6 and 7 of 
Act XI of 1859 and in entering the sadar 
jama of the mal kalam were also men- 
tioned, and it was alleged that on account 
of these irregularities aud fraudulent pro- 
ceedings on the part of the defendant No. 1, 
intending purchasers were not fully aware 
of the sale, that they were deterred from 
bidding by the knowledge of these irregu- 
larities and in consequence the property 
which was valued at over Rs. 50,C0) was 
sold for Rs. 4,000 only. They prayed for 
a declaration that the sale of the mali 
kalam held on the 24th August 1903, was 
entirely null and void, ‘invalid, illegal and 
inoperative, that the decision of the Com- 
missioner was illegal and that the whole 
sale should be set aside; in the alternative, 
if the Court should hold that the sale 
could not be set aside, then a declara- 
tion was.prayed for that the sale was 
brought about owing to the default and 
- fraud on the part of defendant No. 1 and 
defendants Nos. 3 to 21 and that in con- 
sequence, the plaintiffs were entitled in equity 
to claim from defendant No. là re-con- 
veyance to them of their original share 
in the share of the estate sold. They farther 
prayed for interest and costs. 

The suit was originally taken on the 
file of the District Judge of Shahabad and 
'six issues were framed by him on the 
90th and 27th May 1903. The 2nd and 
3rd issues were to the following effect: 
Issue No. 2:—“ Was there any irregularity 
in drawing up or publishing the notices 
under sections 6 and 7? Have plaintiffs 
suffered any loss thereby P Can the plaint- 
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ifs obtain any relief on that grouud.?" 
Issue No. 3:— Was any notica published 
under section 5? If not, was the plaintiff 
entitled to any relief on that ground." 
Dealing with these two issues, the District 
Judge found that the irregularities com- 
plained of and which were the subject of 
the second issue, were irregularities in the 
notices themselves andin their publication 
and he held that under the provisions of 
section 8 of Act VII (B. ©.) of 1868, the 
fact that he had obtained a sale certificate 
was conclusive evidence in favour of the 
purchaser that the notices required by that . 
Act or Act XI of 1859, had been served 
and posted. He, therefore, found that issue 
against the plaintiffs. As regards the third 
issue, he found that no notics under section 
5 was nec:ssary and decided ‘that part of 
the issue against the. plaintiff. He reserved 
for further cunsideration the question whe- 
ther the plaintiff is entitled to relief on 
the ground that the estate was sold for 
arrears other than those of the current 
year. On the 2nd of aly, the suit was 
transferred for trial to the Court of the 
Subordinate Judge and was finally heard 
and disposed of by that officer. A 7th 
issue was framed by the Subordinate Judge : 
on the'17th August 1907. Defendants Nos. 
Land 2 alone filed written statements and 
defended the suit. Defendants Nos. 22 to 
25 and 30 joined as plaintiffs aud the 
other defendants did not enter appearance. 
Defendant No. 1 in his written statement 
alleged that he purchased the property for 
defendant No. 2 and not for himself and 
denied that there was any fraud. Defendant 
No. 2 denied the allegations of the plaintifis 
as to irregularity and illegality in the matter 
of drawing up and service of noticés, as to 
the non-existence of arrears, and alleged that 
the plaintiffs had no ground to have the sale 
geb aside on the basis of fraud. He alleged 
that he was the purchaser of the property. 
The first issue raised in the case was, “were 
there any arrears due?” In dealing with this 
issue, the Subordinate Judge refers to the 
three items of payment on which the plaintiffs 
relied —(1) chalan No. 3775. dated 7th June 
1895, Rs. 73; (2) chalan No. 1840, dated 11th 
January 1897, Rs. 16-9.9; (8) chalan No. 1888, 
dated 23th March 1898, Rs. 20. The Touzi 
Registers were produced and copies of the 
gare were filed with the record. These 
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copies have been produced before us and 
we have to observe that, from the translation 
of the same given in the paper-book,15 appears 
that they are very carelessly and imperfectly 
made. There is no doubt from the documents 
that these three sums were originally paid 
into and credited to the /4mal account. The 
Subordinate Judge refers to the general rule 
which prevails in the Collectorate that when 
payments are made under chalan which gives 
only the (ouzz number of the estate and do 
not specify the khata or separate accounts to 
,whieh they are to be credited, the sum so 
paid is credited to the ijmak share, These 
chalans are first presented to the Account 
Department where the money is paid and 
after the entries have been made in the books 
of that department, the chalans are handed 
over to Touz? Department in order that the 
payments may be posted under the proper 
heads in the Touzz-Ledger. The chalans under 
which these three payments were made un- 
fortunately could not be produced, as, under 
the rules, they appear to have been destroyed. 
From the copies of the registers of the 
Accounts Department which were filed, the 
Subordinate Judge states that it appears 
that these three chaluns were entered in those 
registers a8 payments made to the credit of 
the Zmalz kalam. He notices that in each 
instance the item so paid, was entered in the 
Tou:i-Ledger of the zjmalz kalam and that 
afterwards the items were penned through in 
that account and were credited to the account 
of other shares, and finding this to be the 
case, he holds tbat the onus lay on the defend- 
ants io prove how these cancellations and 
alterations were made, on what dates, and on 
whose authority. Wethink that the Subor- 
dinate Judge is wrong in throwing the onus 
in this respect on the defendants. ‘The or- 
dinary presumption is that acts done by a 
Public Officer in his official capasity are 
rightly done and the onus would ordinarily 
be on the person alleging the contrary to 
prove his allegation. Certainly the onus 
could not be in bhia case placed on the defend- 
ants to prove the dates and circumstances, 
“ander which the alterations in these publie 
registers were made by officers of the Collec- 
torate at Shahabad. 
notices that the defendants have not attempt- 
ed to prove how and, when the alterations 
were made in the items Nos. 2 and 3. He 
states that with regard to the first item of 
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Rs. 73, a witness, Sheo Golam, was called who 
was a proprietor of the share in respect of 
which khata No. 2 was opened, aud stated 
that that sum was paid on his behalf on. 
the 7th June 1895, for credit to his separate 
account, that, it was erroneously credited tothe 
mmalt account and when he came to know 
twenty-five days afterwards, he came to Arrah, 
put in a petition and had the money trans- 
ferred from the zjmale kalam to the credit of 
his account No. 2. The Subordinate Judge 
disbelieves the story mainly on the ground that 
the witness wag an old enemy of the plaintiff 
and that the muktíear who is alleged to have 
made the payment was not asked any ques. 
tion with reference to the transfer. He also 
states that Sheo Golam must have got the 
chalan and yet he did not produca it. He 
refers to the practice of posting the Touzet- 
Ledger as stated in the evidence of the 
Touzt Mohurrir and comes to the conclusion 
that under that practice mistakes are recti- 
fied immediately when the Touzz-Ledger is 
tested by comparison with the chalan and 
that no correction can be made afterwards. 
He also refers to an instance in which au 
entry of Rs. 20, which had been erroneously 
credited to the zjmalz kalam, was, on the 11th 
January 1898, transferred to its proper ac- 
count and relies on the circumstance that in 
that instance there is a distinct order of 
the: Collector directing the rectification of 
the account to support the conclusion that 
no correction could be made without an 
express order of the Collector. He, therefore, 
comes to the conclusion that all the arrears 
and transfers of these three items which 
were made from the zjmal¢ account, were 
made, without the authority of the Collector 
and that, therefore, they were correctly 
entered in the zjmalt account and were 
improperly penned through and transferred 
to the other accounts, He holds, therefore, 
that these three sums should have been 


“added to the credit of the ztjmul? account, 


and that when that had been done, there 
was on the date of the June kist on the 7th 
Jane 1903, a credit of Rs, 11 to the tjmalt 
lhdia and not an arrear. He, therefore, 
comes tothe conclusion onthe first issue 
that the sale was void on that ground 
alone, and that at the time of the sale, 
there were no arrears in respect of which the 
ij3malz share could he sold. 

Dealing next with the grounds of irregu- 
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larity and illegality, the Subordinate Judge 
expresses some doubt, as to the correctness 
of the finding of the District Judge on the 
2nd issue, he himself being of opinion that 
a8 the sale certificate was obtained two 
months after the institution of the suit, 16 
could not be produced to debar the plaintiffs 
in the present suit from proving irregularities 
in the preparation and service of notices. 
He then deals with the objection taken to 
the sale on the ground of irregularity for 
non-compliance with section 13 of Act XI 
of 1859. Relying on certain judgments of 
this Court to which he refers, he holds that 
the specification of the mal? share given 
in the notification was not a sufficient com- 
pliance with the terms of that section. The 
specification, it may bo observed, states that 
the residue share is to be sold and gives 
the different shares in the different villages 
of which that share consists. The Subor- 
dinate Judge, however, held that it was 
necessary for the Collector also to state not 
only that the other shares were excluded 
from sale but also to specify in detail, the 
amount of the other shares, and as such 
specification had not been made, he holds 
“there was an irregularity in this notice and 
he proceeds to indicate what in his opinion, 
was the result of the illegality, namely, that 
the shares in Mauzas Gothani and Nilkant- 
pur which were sold were erroneously 
described as larger than the actual shares 
included in the mali kalam. He criticises 
the action of the Commissioner in directing 
the correction of the sale certificate and 
expresses the opinion that the order of the 
Commissioner was illegal, and that the Com- 
missioner had no authority to annul a sale 
in part and confirm it as to the other part. 
He holds on that ground that the whole sale 
ought to have been set aside, 

Dealing next with the question cf sub- 
stantial injury, he comes to the conclusion on 
the evidence that the value of the property 
is ‘Rupees fifty thonsand, and, as it has 
been sold ‘for Rs. 4,000, the plaintiffs 
have suffered substantial injury by the sale. 
He comes to the conclusion that as the 


price is grossly low and inadequate, the 
legitimate inference may be drawn that 
the inadequate price was due to the 
irregularities. 


Next he proceeds to deal with the sale 
certificate which was made out in the name 
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of defendant No. 2, though the property 
was, according to the bid-sheet, sold to 
defendant No. 1. He comes to tle con- 
clusion that the Deputy Collector, who issued | 
the sale certificate, had no authority under 
the law to issue it to defendant No. 2, 
that his action was illegal and that defend- 
ant No. 2, acquired no title under that 
certificate. 

Lastly, he deals with the question of fraud. 
He finds on the evidence that defendants 
Nos. l and 8 to 21 did not pay their revenue 
for January, March and June kêsis with 
the exception, of Rs. 18 only in January. 
He finds that the purchase at the auction- 
sale was in fact made by defendant No. 1, 
Hardwar Singh, and that this is clear from 
conflicting statements made by Hardwar and 
by Harihar, the agent of Ram  Prosad, 
defendant No. 2, in their evidence. He is 
of opinion, that the payment of the balance 
of the price was made in the name of defend- 
ant No. 2 merely as a blind to conceal 
the fact that defendant No. 1 was the 
real purchaser and that the sale certificate 
and delivery of possession were obtainéd in 
favour of that defendant for the same pur- 
pose. This he held to be clear from the fact 
that defendant No. 1 has since the purchase 


‘remained in possession of the share of the 


property sold. He finds that Ram Prosad is 
a relative of the defendants, Sadho and others, 
and that there is a secret arrangement 
between Ram Prosad and defendant No. 1 
and other defendants under which the pur- 
chase-money paid in his name was really 
paid on their behalf. He notices the fact 
that prior to the sale the defendant No. 1 
and another defendant accompanied the 
plaintiffs to put in a petition for permission 
to pay inthe arrears, but he holds that it 
was merely to deceive the plaintiffs into the 
belief that the default on their part had not 
been intentional. He held, therefore, that 
the plaintiffs had established their case on 
allthe points and gave them a decree 
declaring the revenue sale to be void and in. 
operative as against them. 

The defendant No. 2 has appealed. When 
the appeal first came on for hearing, before 
the Bench of which one of us was a member, 
it was thought necessary, in order to deter- 
mine the first issue, to have the evidence of 
the Collector of Shahadad taken on commis- 
sion, and to have the Touzt Moharrir of the 
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Collectorate summoned to give evidence 
before this Court. The evidence of the 
Collector has been taken and the evidence 
of the moharrzr has been given and recorded. 
The main object for which these officers were 
examined was to ascertain the practice under 
which alierations are made in entries in the 
T'ouzi-Ledger and to ascertain, if possible, the 
circumstances under which the alterations 
were made in respect to the three items on 
which the plaintiffs rely. The result of their 
evidence is, in our opinion, to contradict the 
conclusions at which the Subordinate Judge 
has arrived. It appears that after the 
' chalans have been taken to the Accountant 
and the payments have been received and 
the entries of those payments made in the 
Accountant’s Register, the chalans are sent to 
the Touzt Office and the entries of the pay- 
ments are posted up in the different accounts. 
This is the first process. Afterwards, the 
entries made with reference to each estate 
' are examined to ascertain what payments 
` have been entered and what 
` still outstanding, and when it is discovered, 
during the preparation of that statement, 
that the entries in the Touz:-liedger are 
either in excess or below the amount, as 
ascertained from the Accountant’s register, 
the clerk in charge of the Touz:-Ledger 
examines the entries 
to ascertain whether there has been any 
omission or whether there has been any 
double entry. Inthe present instance, the 
item No. 3 for Rs. 20, which was paid in by 
chalan dated 28th March 1898, appears to 
have been entered twice over, namely, in the 
ijmali account as well as in the account No. 
l. Moharrir Santok Narain who has been 
examined has distinctly stated in his evidence 
that there was this double entry and that 
he struck the amount out of the zjmali 
account in the ledger and left it in the 
account No. 1. He explains, and his ex- 
planation is supported by the evidence of 
the Collector, that when the examination is 
being made andthe accountis being pre- 
pared on comparison with the chalans, if he 
then notices that entries have been made as 
payments to one estate or one account which 
ought to have been entered as made to 
another account or estate, the usual practice 
is for the clerk-in-charge to correct the mise 
takes in red ink and initial the corrections, 
After, however, the goshwara account has 
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tean prepared and submitted to the Com- 
missioner, no clerk can on hie own authority, 
make any alteration in the entries in the 
ledger. - If such an alteration is to be made, 
it is necessary that the orders of the Collector 
should be taken and the ledger is then correct- 
ed by adding incorrectly omitted amount to 
the account from which it has been omitted 
or by subtracting the amount from 
the account in which it has been ine 
correctly credited. We have gone carefully 
through the original ledgers and we find the 
following results with reference to the three 
items. Item No. 1, namely, Rs. 73 paid on 
the 7th June 1895, was originally entered in 
the «malt account and the error in the 
account was not detected until the whole ac- 
count had been drawn up, It was then dis- 
coverad and alterations were made in red ink 
by Moharvir, Joy Gobind Sahay, on the 24th 
October 1895. The payment was originally 
entered as made for the first kis? of 1895, 
and the alteration ‘dees not appear to have 
been made until the 25th October 1895, 
that is to say, untilafter the date for the 
second krst which fell due on the 28th 
September had arrived. On referring, how- 
ever, to the Touc-Ledger of the khata No. 2, 
we find that the sum of Hs. 73 was entered 
as paid in respect of that account for the first 
kaet, that that cedit was taken into cone 
sideration in making up the account and that 
the balance was arrived at by crediting that 
amount into that account. Asregards this 
sum of Rs. 73, we have also a copy of the 
register of the Accounts Department for 
the month of June, 1895, showing that the 
gum was deposited by a Pleader, and then 
we bave the evidence of Sheo Golam Singh 
that the entry was made on behalf of Sheo 
Golam and that on the discovery of the mis- 
take that the credit bas been made in tho 
ama kalam, Sheo Golam applied to the 
Collector to have the amount transferred to 
his separate account. We also find that in 
the account of the second kist for the cma 
kalam, the arrears as entered in tho account of 
the first kist, after deducting the sum of 
Rs. 73, were entered as Rs. 160-12 3 and that 
sum was, afterwards, paid by chalan No. 1011, 
on the l4th September, leaving an arrear of 
Rs, 3-9-74 due by the proprietors of the 
ijmal kalam, The correction, therefore, 
appears to have been correctly made by the 
clerk when the error was discovered and we 
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see no reason for taking the view which the 
Subordinate Judge has adopted that the 
correction was made without any authority. 

The second item is the sum of Rs, 16.2.9 
entered in the zjmalz account as a pay- 
ment made on the llth January 1897, under 
chalan No. 1840, The payment was for the 
Srd kist of 1897. The original ledger shows 
that this sum of Rs. 16-2-9, which was enter- 
ed in the:jmal;, account, must have been 
struck out of the account before the balance 
was taken inorder to determine whab was 
due atthe end of the kisi. The same sum 
appears to have been entered in the account 
No. 1 in the Touz.Ledger. That account 
also shows that the entry must have been 
made before the account was made up and 
the balance at the end ofthe kist struck. 
The Moharrir Santok Narain who has been 
examined before us explains the probable 
circumstances under which he thinks the 
alteration was made, On referring to the 
chalan, it was found that the name of Bisses- 
war Singh was entered in the chalan but 
that this fact had not been noticed in the 
Accountant’s Office. He, being aware that 
Bisseswar Singh was one of the proprietors 
of khata, No. 1, eame to the conclusion that 
there was 4 mistakein entering the sum 
against the mal account and, therefore, 
at once transferred it to the account No. 1. 
The explanation appears to us to be sufficient 
and we are unable to agree with the Subordi- 
nate Judge that the entry was made without 
authority or that it in any way indicates that 
the sums were not properly credited to the 
separate khatas. 

Next the third item of Rs. 20, paid on the 
98th March in chalan 1889. This was 
entered in the zmalz account and the mis- 
take does not seem to have been discovered 
until the whole accounts had been drawn up 
and the balance prepared. It was corrected, 
however, according to the entry in the two 
-accounta in the Youzi-Ledger on the 24th 
March 1892, andit must have been credited 
to the account No. 1 before the account was 
finally made up and the balance struck. There 
seems no reason, therefore, to hold that the 
corrections were not properly made or that 
they were made without authority. In the 
case of this item as well asofthe previous 
item ef Rs. 16-2-9, we find that the balance 
was taken on to the next kist and that the 
&rrcarü ad shown wero paid up. 
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The Moharrir who has been examined has 
proved that the practice is that where the 
mistakes are detected before the account is 
submitted to the Commissioner, the correc- 
tions are made in redink by the Tous 
Mohurrir but that where the mistakes are nob 
discovered till after the submission of the 
account to the Commissioner, no mistakes in 
the register can be altered but the errorin 
the credits and debits can only ba corrected by 
subtraction or the addition under the Collec- 
tor’s order of the sums improperly entered 
or omitted from the different acccunts. in 
the case ofthe three items under consideration, 
this practice appears to huve been followed 
ard, therefore, we are unable to accept the 
conclusion of the Subordinate Judge that 
these corrections are open to suspicion on the 
ground that they were made without autho- 
rity. They appear to have been made in 
accordance with the usual practice and have 
been acquiesced in by the proprietors of the 
different shares. One of the entries was 
made no less than ten years before suit, and 
the others seven or eight years before suit. 
We think that ib would baa very dangerous 
precedent to accept the view which the 
Subordinate Judge has taken and allow the 
person, suing to set aside a sale for arrears of 
Revenue, to go back over the Touzi 
Register for a long series of years and then 
by referring to corrections made in that 
register-—which corrections may have been 
properly and lawfully made—to set up the 
case that at the time when the property was 
sold there were in fact no arrears due from 
the estate. 

The copies of the ledger for 1894 relating 
to the account of khata No. l inthe malh 
account, which have been filed by the plaint- 
iffs in order to prove the practice adopted in 
correcting errors in the T'ouz? accounts, do not 
appear to us to support the conclusion for 
which they have been produced, No doubt, 
in those accounts, there is an entry under 
the order of tte Collector directing the 
transfer of Rs. 20 from the Zjmal? aecounb 
to account No.1. This transfer from the 
date of the chalan would appear to have 
been made some considerable time after the 
payment was made and, therefore, presumably 
after the account had been sent in from tbe 
Collector's office tothe Commissioner. The 
Collector and the clerk who have been ex- 
amined hava both explatued that where the 
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‘error is detected after the account has been 
sent to the Commissioner, correstions can 
only be made under orders of the Collector 
by adding or subtracting amounts in the 
Touz Register. The evidenco merely supe 
ports the evidence of these two officers and 
does not in any way throw any doubt on the 
propriety or bona fides of the alterations 
which wera made in respect of the three 
items on which relianea was placed in the 
present suit. In our opinion, thé evidence 
satisfactorily establishes that those three 
items were paid by mistake into the zjmali 
kalam, that the error in each instauce was 
detected before the account was sent in to 
the Commissioner, that the corrections were 
made according to the usual practice by the 
Touzi Nacts in charge of the ledger and that 
no special order of the Collector was nenes- 
sary. We think, therefore, that the first 
ground on which the Subordinate Judge has 
beld that the saleis liable to be set aside 
must fail. " 


As regards the ground taken that the 
notice of sale was not prepared in compliance 
with the provisions of section 18 of Act XI of 
1859, we are also of opinion that the view 
taken by the Subordinate Judge cannot be 
maintained. All that has been held in the 
cases to which the Subordinate Judge refers 
is that the residue must be described in the 
notification of sale with sufficient accuracy 
and falness to enable the intending par- 
chasers to know what is in fact the property 
that is offered for sale, and where the resi- 
due share is entered inthe notification as 

“the residue only without giving its amount 
or giving the shares of which it consista or 
stating the other shares which are excluded 

“from the sale, such a description is nota 
sufficient compliance with the section. In 
the present case, however, the notification 
mentions the residue share and states dig- 

| tinctly the shares in the different villages of 
which that residue sbare consists. It also 
states thatthe other shares are excluded from 
sale, Itis not alleged that there was any 
material error in the description except with 
regard to the shares in Mauzas Guthani and 

Nilkantpur which were entered 2 annas 

11 pies instead cf 2 annas 8 pies. We are not 

prepared to agree with the Subordinate 

Judge that there was in the notification any 


failure to comply strictly with the terms of . 


gectivu 13 of Act XI of 1859 and, therefore, 
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we hold that there was no niegularity in 
the drawing up of that notification. 

Nor do we'thick that the remarks made 
by the Sabordinate Judge with reference to 
the action of the Commissioner are justified. 
No doubt in the notification of sale and in 
the sale certificate the shares in these two 
villages which were put up for sale were 
entered as 3 pies in excess of the actual 
shares. The auction-purchaser, however, 
was willing to take a certificate for the actual 
shares and relinquish all claim to the ad- 
ditional three pies. Under the circum- 
stances, we are not prepared to say that there 
was anything illegal in the action of the 
Commissioner in allowing the sale certificate 
to be altered by the substitution of 8 pies for 
11 pies in the share of each of these estates, 


There remains for consideration lastly the 
question of fraud and whether ‘he plaintiffs 
are entitled in this suit either to have the 
sale set aside on the ground of fraud or to 
obtain a decree directing that defendant 
No. 1 shall convey to them a share in the 
properties purchased by him proportionate 
to their share in the original share in the 
estate sold. In dealing with the cases of 
fraud, the learned Counsel for the appellant 
has contended that there was no distinct 
allegalion of fraud in the plaint or in the 
evidence in the Court of first instance and, 
therefore, that the,plaintiffs cannot be al- 
lowed to succeed on the ground of fraud. 
In support of tL ab view, he relies on the case 
of Doorga Singh v. Sheo Pershad Singh (1), 
which was followed in the case of Gonesh 
Persad v. Penday Brij Behary (2). The 
case of the plaintiffs-respondents was, how- 


_ever, that defendant No. I and his co-sharers 


defendants Nos. 8 to 21 had wilfally de- 
faulted to pay in the Government revenue 
with the intention tbat the property should 
be put up for sale, that they had concealed 
their fraud from the plaintiffs and that by 
inducing the Collectorate Officers to sarve the 
notice of sale surreptitiously they had con- 
cealed from the plaintiffs the fact of the 
properties being put up to sale until it was 
too late for the plaintiffs to prevent the 
sale. Evidence to prove the concealment of 
the notice was,in our cpinion, relevant to 
support the allegation of fraud based on this 


(1) 16 0.194. ` 
(2) 1 C, L. J. 565 ab p. 571, 
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and other-grounds. In the lower Court, no 
evidence was adduced to prove under what 
circumstances the notices were issued. We 
have, therefore, directed the lower Court 
to allow evidence to be given on this point— 
the plaintiff to prove that there was conceal- 
ment of the notices and the defendant to 
prove that the notices were duly served with- 
out any attempt at concealment. On this 
evidence, now coming before us, we have 
again heard the learned Advocate-General on 
behalf of the appellant and the learned 
Pleader for the respondent both with regard 
to this evidence and with regard to the ques- 
tion of fraud. We have read the fresh 
evidence adduced and we agree with the 
learned Advocate-General that it fails to 
prove any such collusion between the defend- 
ants and the Officers of Government entrust- 
ed with the service of the various notices and 
processes connected with the sale for the pur- 
pose of concealing the service from .the 
plaintiffs as would justify us in holding that 
the defendant has committed fraud by any 
such concealment and suppression and so 
brought about the sale of the property. The 
learned Pleader for the respondents admits 
that he is unable to contend that the 
fresh evidence makes out a case of fraud. 
The learned Pleader for the respondents, 
however, contends that apart from this 
evidence, the facts proved and the conduct 
of the defendant No. 1; Hardwar Singh, are 
sufficient to support the conclusion that the 
plaintiffs have not lost their share in the pro- 
perty sold by reason of fraud on the part of 
Hurdwar Singh and his co-sharer, It is 
argued that in fact he was the purchaser 
of the property at the sale for arrears of 
revenue, that he was so entered by 
the Collector at the time of the sale, that 
the Collector had no power afterwards to 
substitute the name of Ram Prosad, the 
relation of the defendants Sadho and others, 
as the purchaser. When the balance of the 
purchase money was paid, that defendant 
No. 1 had that substitution fraudulently made 
with the object of concealing his own fraud 
by suggesting that in purchasing the pro- 
perty, he was the agent of Ram Prosad 
and with the further object of preventing 
the plaintiff from recovering his share 
of the property which he might have 
tried to do if he, defendant No. 1, had 
stood forward as the purcheser. It is con. 
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tended that the successive defanib on the 
part of defendant No. 1 to pay in his share 
of the three kAzsts of the Government revenue 
dus in January, March and June was 
wilful and intentional and with the 
fraudulent object of obtaining the whole 
of the property for himself at the sale, 
that when he accompanied the plaintiff 
to the Collector before the sale with the 
ostensible object of inducing the Collector 
to receive the arrears, he knew that the 
application was futile, that in taking 
Rs. 1,000 in with him he went prepared 
to bid if the property were sold, that at the 
sale he bid in conjunction with and not 
againat the plaintiff thereby indacing the 
plaintiff to bslieve-that both had the common 
object of preventing the property from pass: 
ing out of their hands, and that when other 
bidders stopped biddings, seeing that the 
original proprietors were making bids with the 
intention of saving the property, he succeed- 
ed in having the property knocked down to 
him, that even then he allowed his own 
name to be entered as the purchaser and the 
plaintiff to believe that the property had 
been saved for the original proprietors, and 
that it was only afterwards that he tried 
to carry his fraud into full effecb and prevent 
the plaintiff from recovering his share of 
the property by having the name of Ram 
Prosad substituted for his as the purchaser 
when the balance of the purchase-money 
was paid. The learned Pleader contends 
that this is a case in which, though he 
admits, that the plaintiffs have not been able 
to make out such a ease of fraud as would 
entitle them to have the sale set aside as 
void, still they have, against defendant No. 1 
and his benamdar Ram Prosad, made out a 
sufficient case of fraud to entitle them to 
similar relief to that granted in the case of 
Bhoobun | Ohunder Sen v. Ram  Soonder 
Surma Mozoomdar (3), that is to say, to 
a decree directing the defendants to re- 
convey to the plaintiffs the share in 
the estate which they originally held, 
The learned Pleader, in support of his con- 
tention, also relies on the case of Amirunnessa 
Khatoon v. The Secretary of State for India in 
Oouncil (4), in which the view taken in the 
ease of Bhoobun  Ohunder,| Sen , v.3 Ham 


(3) 3 0. 300. 
(4) 10 0, 63; 18 C, L. R.:181.! 
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Soonder Surma Mozoomdar (3) was ap- 
proved and on the case of Amirunnessa 
Khatoon v. The Secretary of State for India (4) 
in which the same view was taken, 

The learned Advocate-General for the 
appellant, on the other hand, contends that 
the suit of the plaintiffs must fail entirely. 
He argues that the plaintiffs have failed to 
prove any overt acts of fraud against defend- 
ant No, 1 or that the sale was brought 
about by fraud on his part. He conicrds 
that under the law, a co-sharer in an estate 
is not under any legal duty to his co- 
sharers to pay in his share of the Govern- 
ment revenue so as to save the estate 
from sale for default, that the risk of 
default on the part of a co-sharer is one 
of the necessary and unfortunate incidents 
of holding revenue-payiag estates jointly 
with others and that it is the duty of the 
co-sharers for their own protection to 
satisfy themselves that their co-sharers 
have paid in their shares of the Govern- 
ment, that any co-sharer may default if 
he pleases with the object of buying in 
the whole property if it should subsequent- 
ly be sold for arrears and that at the sale 
a co-sharer is entitled to buy in the pro- 
perby for himself alone and that the other 
co-sharers have no claim on him. He 
relies on the cases of Doorga Singh v. Sheo 
Pershad Singh (1); Deonandan Singh v. 
Manbodh Singh (5). Special reliance is 
placed on the remarks of Mr. Justice 
Banerjee in his judgment in the first 
of the three cases, in which he says:— 
"Every co-sharer in a zemindard may, 
if he chooses, bring it to sale by not pay- 
ing the revenue, but every other co-sharer 
can save it from sale by paying the arrear, 
and ean recover the amount from the 
defaulter. The fact of the defendants being 
co-sharers in the property did not clothe 
them with any fiduciary character which 
disqualified them from buying this property 
unless it was for the benefit of all the 
co-sbarers," 

We agree with the learned Advocate- 
General that itis not possible to hold that 
8 co-Sharer is under a legal obligation to his 
co-sharers to pay in his share of the Govern- 
ment revenue, but we think that in that case 


* 


(5) 32 0. 111 8 0. W. N. 767. 
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Mr. Justice Banerjee goes too far when later 
in his judgment he says that the fact that 
the defendants having been co-sharers which 
the plaintiffs did not clothe them with any 
fiduciary character at all. We think that 
if the term “fiduciary character” be used in 
its broadest sense, this goes too far, for we 
consider that it is not ‘possible to hold that 
between co-sharers in a joint estate, all being 
liable to pay their quota of the Government 
revenue according to their respective shares, 
no relation of mutual confidenca exists. 
Otherwise, the position of co-sbarers in a 
revenue paying estate, if they were always 
open to be overreached and deceived by their 
co-sharers, would be intolerable. And we 
think that this condition of confidence, which 
must under such conditions exist between 
co-sbarers, is important ina case like the 
present as bearing on the view which other | 
co-sharers are justified in taking when 
interpreting the conduct of one of their 
co sharers, Ordinarily, a co-sharer in a pro» 
perty would be entitled to expect, in the 
absence of any circumstance supporting the 
contrary view, that his other co-sharers would 
act in concert’ with him for the common 
object of protecting the property in which 
all are jointly interested, and whena co- 
sharer wilfully defaults in paying in the 
Government revenue, his conduct is not such 
as his co-sharers might reasonably expect 
from him. Again, when default has occurred 
owing, it may be, to the wilful default of one 
co-sharer but of which wilful default another 
co-sharer may not be aware, if the former 
should accompany the latter to the Collector, 
with the ostensible object of having the arrears 
accepted, the latter would reasonably be 
entitled to suppose that his co-sharer was 
acting in unison with him for their mutual 
benefit, and if the application to the Collector 
having failed and the property having been 
put up for sale, the former bid for the 
property in concert with and not in opposi- 
tion to the latter, the latter would reasonably 
be entitled to believe that such bid was for 
their” mutual benefit and in consequence to 
refrain from bidding in opposition, 


lf after the sale had been completed and 
the property knocked down to the first-men- 
tioned co-sharer, he at once set up some other 
person asthe real purchaser, and ifit were 
found that that person was not the real 
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purchaser but the co-sharer was the real 
purchaser and remained in possession, and if 
the facts supported the conclusion that the 
whole previous conduct of the first- mentioned 
co-sharer, taken in conjunction with and 
explained or interpreted by his later conduct, 
indicated that from the first act in defaulting 
up to the final act when he attempted to 
secure possession and title as against his 
co-sharer by sebting up a third person as the 
purchaser, he had intended to mislead and 
overreach his co-sharer, would not these series 
of acts be sufficient to make onta case of 
fraud against the co-sharer purchaser? We 
think that having regard to the special 
relations existing between the parties, they 
would be sufficient to support a caso of 
frand. 

In the case before us, we have the fact that 

the defendant No. l.defaulted, not once which 
` might have been the result of accident but 
on three successive occasions. Such conduct 
unexplained, and no explanation seems to 
have been suggested, can only be interpreted 
as intentional. We start, therefore, with the 
fact that on three successive occasions the 
defendant No. l intentionally defaulted to pay 
his quota of the Government revenue. 

He must have been fally aware that the 
probable consequence of such conduct on his 
part, if not detected in time by his co-sharers, 
would be that the estate would be put up for 
sale. It may be taken then that his wilful 
default had for its intention that the whole 
estate should be brought to sale. 

Tt seems trua andtobe proved by ths 
evidence that the plaintiff knew nothing 
about the default until the notices for sale of 
the property were issued. Defendant No. 1 
then went with the plaintiff to the Collector 
with the ostensible object of having the sale 
stopped and the arrears accepted. The case 
for the plaintiff is that this conduct on the 
part of defendant No. 1 was intended to deceive 
plaintiff into the belief that he was acting in 
concert with him for their joint benefit. The 
previous and subsequent conduct of defendant 
No. 1 seems to support this contention. | 

The application tothe Collector having 

-been refused, the property was put up for 
sale, Then there is the significant fact that 
‘tthe defendant, when he went in’ the Col. 
lector’s office, ostensibly tostop the sale, 
took Rs. 1,000 with him. This seems rather 
to support the conelusion that he went, 
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expecting that the property would be sold 
and prepared to bid for the property, 
and goes to indicate what his intention was 
throughout. : 

At the sale as evidenced by the bid-sheeb, 
we find five bidders, v/z, defendant No. 1, 
the plaintiff, Hanka Rai, the alleged agent 
of Ram Prosad, and two others. Mahadeo, 
the plaintiff, offered three bids only, all in 
support of and none in opposition to Hardwar, 
the defendant No. 1, while Hanks Rai only 
offered one bid in opposition to Hardwar 
Singh who promptly overbid him. These 
facts certainly fail to support the case which 
defendant No. l afterwards set up to the Col- 
lector that he had purchased for Ram Prosad. 
Further, they go to support the view that the 
conduct of Hardwar at the sale led the plain- 
tiff to believe that he was bidding for their 
joint benefit. If, as was subsequently set up, 
he was bidding for some one else, he 
cartainly in this  respeeb decaived the 
plaintiff. Equally, too, there was deceit if his 
intention was to secure the whole property 
for himself while leading the plaintiff to 
believe he was acting in concert with him 
for their mutual protection. 

The learned Subordinate Judge has found 
that in fact defendant No. 1 purchased for 
himself and that Ram Prosad was afterwards 
brought forward as a benamdar either with 
the object of concaaling, or making more 
secure, his fraud, Whether the Collector, 
after he had accepted Hardwar Singh as the 
purchaser. was justified under the law in after- 
wards issuing the sale certificate in the name 
of Ram Prosad is doubtful asit would seem 
that under the law the title remained with 
the accepted ‘purchaser Hardwar Singh, 
defendant No. 1, but the conclusion at which 
the Sub-Judge has arrived is fully supported 
by the evidence and there seems no reason- 
able doubt that Hardwar Singh is the real 
purchaser and Ram Prosad is a mere name. 
What transpired at the sale leaves no doubt 
that Hardwar was not acting for Ram Prosad. 
Hardwar’s subsequent conduct in connec- 
tion with the proceedings in the criminal | 
Court and the fact that he is still in 
possession of the property, leave no doubt 
that he is the actual purchaser. 

Lastly, there is the fact that property 
valued at Rs. 50,000 has baen purchased 
for Rs. 4,000 and the plaintiffs have not only 
lost their share in the property but have 
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suffered a severe pecuniary loss, And this 
loss appears to have been the result of the 
conduct of the defendant No. lai the sale, 
as when he was found to be bidding with the 
apparent object of saving the property from 
sale, other bidders desisted. 

The questionis whether these acts and 
this course of conduct of defendant No. 1 
make up a sufficient cass of fraud in favour 


of the plaintiffs to entitle them to the. 


re conveyance of their share of the property 
by defendant No. 1 and the benamdar defend- 
ant No. 2, In our opinion, they make out 
a clear and strong case of frand against 
defendant No. 1. First, there was on his part 
wilful default in paying his share of the Gov- 
ernment revenue with the intention of having 
the whole estate brought to sale. This was 
followed by the deceit practised on the plaint- 
iff before the Collector and at the sale all 
of which induced the plaintiff to believe that 
he was acting in concert with him for their 
joint tenefit. Lastly, there was false 
substitution of Ram Prosad as the pur- 
chaser, after the property had boen 
knocked down ata thirteenth of its real 
value, the object of which clearly was to bar 
any relief which the plaintiff might try to 
claim against defendant No. 1 as his ca-sharer. 
This fraud on the part of the defendaut No. 1 
is, in our opinion, such as to entitle the 
plaintiff toa decree against him directing 
him and his benamdar defendant No. 2 to 
re-convey to the plaintiffs their original 
share in the estate on receipt from them of 
the share of the purehase-money due from 
them. 

The result, therefore, is that, though we 
are unable to support the judgment or decree 
of the Subordinate Judge and hold that the 
sale is void by reason of fraud in the proceed- 
ings under which the property was sold, we 
find that on account of the fraud practised by 
defendant No. 1, the co-sharer of the plaintiffs, 
. in fraudulently contriving to have the estate 
brought to sale and himself purchasing it, 
the plaintiffs are entitled to a decree against 
the defendants Nos. land 2 directing them 
to execute within one month a deed of 
re-conveyance to the plaintiffs of their share 
in the estate on their paying to thema share 
of the purchase-money paid at the sale for 
arrears of Government revenue and appro- 
priated by the Government proportionate to 
the plaintiffs’ share in the estate. 
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As the appellant has failed in obtaining 
anyreal relief in this appeal, he will pay 
their costs of this appeal to the respondents, 


Appeal dismissed, 





OUDH JUDICIAL COMMISSIONER'S 
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Present; —Mr. Sabonadiere, A. J. C. 
JAGAT NARAIN, MINOR, (UNDER THE 
GUARDIANSHIP OF Musammat SHEO RANI 
KUNWAR)—DeEorer-HOLDER— PtAINTIFE 
— APPELLANT 
TETSUS 

Musammat NARBADA KUNWAR—~ 


OBJEGTOR— DEFENDANT— RESPONDENT. 

Limitation Act (IX of 1908), s. 6— Guardian ad litem 
or next friend, effect of existence of, on minor’s actions 
after his attaining majority—‘Ba mah Jeth ada 
kardewen,’ meaning of—Limatation, payment allowed 
at any time within. 

The existence of a next friend or guardian ad litem 
cannot deprive a minor of the benefit of section 6 of 
the Limitation Act, and the minor ean make an ap- 
plication for execution of decree after his attaining 
majority within the time allowed by section 6. 

The terms of & compromise provided as follows: 
“Ri mudaiyan mubligh , ba mah Jeth 
Sambat 1966 muddaleha ko ada har dewen, muddaleha 

. . ba gadar hissa muddaiyan chhor denge:" 

Held, that the above terms did not limit the time 
of payment strictly to the month of Jeth and that it 
wag open to the plaintiff to pay the money at any 
time within limitation. 

Appeal against the order of the District 
Judge, Rae Bareli, dated llth November 
1912, reversing that of the Munsif, Dalmau, 
dated 3rd August 1911. 

Babu Hargovind Das, for the Appellant. 


"Mr. S. N. Roy, for the Respondent. 
JUDGMENT.—This is a second appeal 


against an order of the learned District 
Judge of Rae Bareli, in a matter arising ont 
of the execution of a decree made on a come 
promise. The suit was one to” recover im- 
moveable property and the gist of the com- 
promise was that the plaintiffs were to pay 
Rs. 180 and the defendant was to hand over 
a certain share in acertain mahal. The 
plaintiffs are now appellants and the defendant 
isrespondent, and the case largely turns 
on the interpretation of the compromiso 
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which was filed by them. The effective 
words of it are as follows:— 

“Ki mudatyan mubligh 180 rupiya ba mah 
Jein Sambat 1966 muda-aleha ko ada kar 
dewen, muda aleha 3 anna 2 pie 12 larané 
7 25/53 jau wage mauza Narayanpur mahal 
Gajadhar Prasad, pargana Salon yane baqadar 
hissa mudatyan chhordenge.” 

This compromise was filed and a decree 
made on it bearing date the 8th of February 
1909, and it appears that the month of Jeth 
Sambat 1966 ended on June the 4th, 190). 
The appellants were minors when the suib 
was brought aud the compromise entered 
into, and are still minors. The learued Munsif 
held that the compromise did not contain 
any provision thatit would become inopera- 
tive and void if payment was not made in 
Jeth Sambat 1966, and concluded that the 
decree could be executed if payment were to 
be made thereafter, subject of course to the 
law of limitation. The learned District 
Judge held that the case was governed by a 
ruling of this Court in the case of Nurendra 
Bahadur Singh v. Ajudhya Prasad (1) and 
that the decree for possession was strictly 
conditional, and that the decree-holder 
could get possession only if the money 
was deposited during the month of Jeth 
Sambat 1966. There san be no doubt that 
che ruling cited by the learned District Judge 
18 applicable to cases of this sort, but the 
question of the interpretation of the exact 
words of the compromise seems to me to be 
nob free from difficalty. The ‘translation 
which I would offer of the opening words 
of that part of the compromise which I 
have quoted in Urdu, is “that the plaint- 
iff may pay Rs. 180 to tho defendant 
inthe month of Jeth Sambat 1960." The 
final words that I have quoted in Urdu seem 
to me to mean “the defendant will give up the 
share,’ which has been mentioned. Now 
the question is, whether this limits the time 
of payment strictly to the month of Jeth 
Sambat 1966 or.whether it gives the plaintiffs 
the option of paying the money then or at 
any other proper time. It seems to me impos- 
sible to translate the words "ada kar dewen" 
as "shall pay” or as "are bound to pay” or as 
"upon eondition of the plaintiffs! paying," 
and ib seems to me that so far as time is con- 
cerned, (heir sense is somewhat undetermin- 
ed. For the respondent, itis argued that 


(1) 6 Ind. Oas, 443; 18 0, Ç, 28. 
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unless the compromise. be interprebed as an 
agreement strictly conditional upon the 


payment of money in the month of Jeth - 


Sambat 1966, much uncartainty would be 
involved for a long period, and that to 
put an indefinite interpretation on ib unneces- 
sarily would bain defianca of the general 
principles of justice and that one should look 
to the principle which reqaires that there 
must ba a point of time at which the remedy 
would lapse. Itis also argued that if the 
intention had been to allow the money to ba . 
deposited either in the month of Je! Sambat 
1986 or ab some time or times there- 
after, this would have been expressed in plain 
terms. It seems to me that the absenca of 
such words as the plaintiffs shall pay” or 
“conditionally upon the plaintiff’s paying” 
from the compromise counts a mach in favour 
of the appellants as the absence of a specific 
provision for paymentata time later than 
the date of Jeth Sambat 1966 does in favour 
of the respondent, and I think that the 
proper interpretation is that the respondent 
having been in possession at the tims this 
compromise was made, it was considered 
reasonable that she should not be ejected 
from the land until the next period when ib 
was likely that there would ba no erops on 
it, which would be the month of Jeth 
Sambat 1966, corresponding roughly with 
June 1902, Limitation, of course, runs from 
the date of the compromise itself, the 8th 
of February 1909, and in any ordinary case 
the payment of the money after the 8th of 
Febraary 1912, would certainly not have 
been in time to obtain the transfer of the 
share from the respondent se that the argu- 
ment used on behalf of the respondent.that 
the interpretation claimed by the appellants 
would introduce uncertainty for an indefinite 
period does not seem to me to hold water. 

I now come to the consideration of the 
question whether the minority of the appel- 
lants extends time in their favour. Section 6 
of the Indian Limitation Act ([X of 1908) 
gays: — Wherea person entitled to institute 
a suit or make an application for the execu- 
tion of a decree is, at the time from which 
the period of limitafion is to be reckoned, 
a minor, or Insane, or an idiot, he may institute 
the suit or make the application within the 
same period after the disability has ceased, 
as would otherwise have been allowed from 
the time prescribed therefor in the third 
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Q. Did you tell him that? 
A, I was asked by the Police not to say 
- BO, 

Q. Did you 
truth? 

A. Ttold him what the Polica told me. 

Q. Was it tbe truth? 

A. The only truth is what I have said 
` Mutachi told. 

Q. Did you tell the Sub-Magistrate what 
Mutachi told you? 

A. I did not, as I was asked by the Police 
. not to say 80. 

Q. Everything that you told the Sub. 
Magistrate was false? 

A. ltold him whatI-was asked to say. 
1 was asked to speak falsely and I spoke 
falsely.” 

These being his replies, his confession 
(Exhibit 'O") was read over and filed as 
evidence. Next day, on being brought into 
Court, still in custody, he volunteered that 
on the day before, when he saw the Court 
and people, he was afraid, and that he now 
wished to speak the truth. But he was 
never asked, either by the Court or Counsel 
on either side, to name the officer or officers 
of the Police who asked him to give false evi- 
dence. The officer who arrested him was 


tell the Magistrate the 


not produced, nor was any witness produced — 


by whose eross-examination the defence 
would have had an opportunity of ascertain. 
ing at whose instance he was arrested, or how 
this confession came tobe made, or what 
inducements, ifany, were held out to him 
to make it. Hverything connected with it 
was, as far as the appellant was concerned, 
done in the dark. And Sir Robert Finlay, 
who opened this appeal, complained bitterly, 
and, in their Lordships’ view, not without 
- reason, of the great injustice done to the ac- 
cused by the adoption of sucha course of 
procedure. The Sessions Judge most natural- 
ly and rightly came to the conclusion (page 
188) that it would be unsafe to accept any 
portion of the approver's story without inde- 
pendent corroboration. Mr Justice Bakewell 
thought that no reliance could be placed 
upon it, And the third learned Judge who 
heard the case said (p. 233) that the 
informer’s evidence was not relied upon 
before him. Sir Erle Richards, quite rightly, 
in their Lordships’ view, early in the argu- 
ment, stated hə did not intend to rely upon 
it. This evidence may, therefore, be taken as 
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struck out of the Record, bat though struck 
out, it leaves its taint behind it, and reflects 
back upon the evidence of Aiyasami, the 
only other witness who gives direct testi- 
mony as to the commission of the crime by 
the appellant, for this, amongst other 
reasons, that on the 18th of January 1912, 
three weeks after the informer’s confession 
had been taken, Aiyasami had himself made 
a deposition, evidently designed and in- 
tended to corroborate the informer’s story. 
In it, he brings upon the scene the ioformer, 
whom before that he had never mentioned as 
having been present. 

The statement that the informer had tied 
the red cloth round him after all was over 
conforms with latter’s story though it is in 
conflict with his own previous account, and 
the further statement that he had been 
tied to a pillar, never made before, was 
obviously introduced for the same purpose. 
The stories told by both these men are thus 
designedly made to harmonize and fit into 
each other. When one story is rejected as 
incredible, the reliability of the other is neces- 
sarily affected. He (Aiyasami) was examined 
as a witness at the trial on the 21st March 1912. 
He then stated that his statement given to the 
Magistrate, G. S. Vaikhinathar Ayar, on the 
27th of October 1911 was not true; that the 
Inspector Krishna Ayar “troubled” him to 
make it, that he saw this inspector in the 
gaol seven or eight times before he made 
it. In cross-examination he said that he told 
the Magistrate .he lay with his head to the 
north, because the Sub.Inspeetor told him to 
say S0; that the Sub-Inspector said ib would 
bs a good thing for him to say that, but 
that he did not mention why, that it was 
not true that he was lying on the east side 
of his wife. He further said it was false, 
that his father cut his wife with one stroke, 
that the Inspector told him to say so, that 
he told the Sub-Magistrate that he 
had omitted the name of the informer in 
his statement made on the 27th of October 
1911 (Exhibit S.) because the Sub-Inspact or 
had asked him to do so, that he had told 
the Magistrate that the Sub Inspector had 
told him to suppress Thiagan’s name but 
did not ask him to suppress Sumu’s name. He 
farther stated that it was the Sub-Inspector 
who told kim to say that he saw his father 
cut,his wife, and also to say that the murder 
was on the cob in the room, He admitted 
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that he had denied to the Sub-Magistrate 
the statement that the Sub-Inspector had told 
him to mention the name of the person 
who killed his wife, but that he did 
this at the dictation of the Sub-Inspector. 


Several charges of less importance ware 
made by the witness against this Sub- 
Inspector and this Sab- Magistrate. These 


latter were examined as witnesses and 
denied them all. If true, they show.that 
these officials or at least the Sub-Inspeoctor 
induced the witness to forswear himself, and 
found in him a pliant instrument ready 
to give false evidenca upon oath to secure 
the conviction of his own father, and, if false, 
they show that the witness was ready to 
commit, and did commit, deliberate perjury 
whenever he was confronted with the inc9a- 
sistencies in his former statements. 

There is no alternative. Forgetfulness is, 
their Lordships think, oat of the question, 
and no confusion produced by the most 
skilful ecross-examination can account for 
statements which mast either be the witness's 
own inventions, or the inventions of others 
repeated by him with knowledge of their 
character. {n either event, their Lordships are 
clearly of opinion that this witness’s evidanca 
is wholly unreliable, and should be disregard- 
ed as completely as that of the informer, 

The learned Sessions Judge appears him- 
Self to have taken a similar view of this 
man’s evidence, at least to a larga extant. 
When referring to it, a6 page 183, he said:-— 
“But though I do not wish to apply a 
meticulous standard te his evidence, 1 do 
not think it will bear the test of examina- 
tion." And so fully does he appear tə have 
been convinced of this that he acquitted 
and ordered to be discharged three of the 
persons whom Aiyasami had expressly charg- 
ed with being active aidera and abettors in 
the murder. 

Sir Erle Richards urged upon their Lord- 
ships the danger of disturbing the verdicts 
of Judges in criminal Courts in India, who, 
having seen and heard the witnesses, had 
believed them, and founded their decision 
upon their testimony. Their Lordships are 
fully alive to those considerations. But 
this is emphatically mot a case of that 
character. Ibis precisely the raverss of that. 
Here the Judge who heard and saw the witb- 
nass did not think his evidence sə reliable 
that he could asi upon it alone. 


INDIAN OASES, 


(1913 


If he had thought it reliable, he could 
not have ordered the discharge of the three 
prisoners implicated by it. His statement. is 
very explicit (page 205): "I do not think 
that there is sufficient evidenca to establish 
beyond doubt how or where the murder was 
actually committed, or that either Kathiresan 
or Avani or Thanga Babu assisted in it, 
though itis highly probable that the former 
were amongst the agents employed by the 
first aceassd, I, therefore, acquit them and 
discharge them.” 

The learned Sessions Jadge based his 
conviction of the appellant on fiva spacifis 
findings, as he styles them. These are all 
stated by him at bottom of page 199, and 
top of page 900 of the Record, and are as 
follows: (1). That the murder must have 
been committed by some of the inmates of 
the appellant's house that night. (2). That 
the clothes, 7. e. the two loincloths which 
were spotted with blood, afforded conclusive 
proof that more than one man assisted in 
the murder. (3). That the account given by 
the appellant and his mother-in-law (e., 
Mutachi) were demonstrably inconsistent 
with facts. (4). That the appellant's con- 
duct after the murder indicated a guilty 
conscience. (5). That he was the only one 
of the inmates of the house who is proved to 
havea had any motive to murder Dhanam. 

Their Lordships do not think that. this 
last conslusion necessarily follows from the 
evidence. As to the first, if the learned 
Sessions Judga had said that the murder 
must have been committed either by or 
with the-connivance or assistance of some 
of the inmates of the appellant’s house, 


their Lordships would be inclined to 
concur with him. The second finding 
is, they think, a mon-sequitur. It as. 


sumes thatthe two cloths, both of which 
belonged to Aiyasarni, could not have been 
worn by him at two different stages in this 
outrage, and must at the time of the murder 
have been worn by two different meu. Bat 
Aiyasami never said so; on the contrary, he 
first stated he had worn the red one at the 
time of the marder, and that his wife’s blood 
spurted on to it when his father cut her with 
one stroko. Then he swore that he wore the 
white cloth on that night, and that the red 
one was pat on him by the approver by his 
father’s direcsions. This theory is in direct 
varianes with every one of Aiyasami’s 
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statements. If the cloth not worn ab the 
time the murder was committed wasia the 
compartment where the dessasad and her 
husband slept, it may well have got her 
_blood upon ib, much of which must have 
bean shed. 
the murder, the second might well have got 
stained in this room. There 18 no evidences 
where the clothes nob in uss were kept. If 
in the room where the murder was committed, 
they might well have baen sbainsd with 
spots of blood as they have baen found to ba, 
and, besides, spots of blood might have 
got on one of them from other sources, 
Moreover the proof, a3 is usual in sush cases, 
only established that tke blood was mam- 
malian blood. 

As to the third finding, their Lordships 
would quite concur with the Sessions Judge if 
it is to be assumed that the story told by the 
informer and Aiyasami is true, but they fail 
to find anything in these accounts to show 
they are demonstrably inconsistent with the 
facts on any other assumption. The fourth 
finding opens up & wide field. A large 
body of inadmissible evidence, hearsay and 
other, was admitted, sone unimportant in 
bearing and effect, some very prejudicial to 
the. accused. Statements made in 
absence of all the accused, such as the 
conversation between Sami  Tevan and 
Aiyasami, in which the latter was urged 
to say nothing about the murder and to 
compromise with his father, and statements 
made in the absence of some of the 
accused but in the presence of others 
were lumped together and used, zn globo, 
apparently, against all. But this finding is 
based in the mainupon a piece of evidence 
which was utterly inadmissible, and which, 
when admitted, was pressed home by tho 
prosecution against the aecused with great 
effect, and, as is evident from the judgments, 
wrought the greatest injustice. It is this: — 
Messengers were sent not by the accused, but 
by a friend, to announce the death of the 
deceased to some friends and acquaintances of 
the family in another village. Those messen. 
gers told some persons to whom they spoke 
that the decsased woman had died of cholera. 
The rumour spread. The person who sent 
the messengers was sworn aud examined, 
He denied that he had ever instracted them 
to make such a statement. Nota particle of 
evidence was adducsd to show that the appel- 
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lant hal himself instractsd thess messengars 
to maka this statement, or diractly or iun- 
dirastly ever authorised anyone to make it for 
him or on his bahalf or that ha kaew anything 
&boub it. Yeb, without the foundation for. 
admitting these statements ever having basen 
laid, they were admitted in evidense, and 
because thea bodies of persons who die of 
cholera in India are almost immediately cra- 
mated to avoid the spread of infection, ware 
relied upon by the prosecation and acsapted 
by soma of tha Judges wao considarad this 
case, as clear and convincing proofs of the 
appellant's coasciousnsss of guilt, and of 
his desire (in one instance it is styled an 
attempt) to deatroy the evidenos of his crime. 

It appears to their Lordships thas a grave 
and substantial injustica was done to the 
avoallant in admitting and thus nging this 
piece of inadmissible evidenca. The two 
other matters relied upon as proofs of the 
accused's guilty conscienca are first 4 Conver- 
sation about the cremation of the remains, 
the ordinary way of disposing of the bodies 
of dead Hindus in India, which was perfectly 
innocent on its face, and may well have 
had rsferonos bə nothing more than the 
funeral which was to take place in due 
course, The ramour of the death by 
cholera was parmittsd to reflect back, 
however, on this simple incident, and, in 
the eyes of the Sessions Judge, gave to 
ib a guilty complexion, In tbeir Lord. 
ships’ view, this piece of evidence gives 
no support whatever tò the fourth finding. 
The other incident relied upon to support 


the finding is this: Samt Thevan, the 
village. Munsif, who entertained mo 
friendly feeling towards the appellant, 


was sent for before 6 o'clock in 
morning. He arrived at the appallant’s 
house about 6 a. M. He was shown the 
body of the deceased, saw Aiyasami and 
took a statement from the appellant, and 
gave ib to tha Police five or six days later, - 
but the Police were net communicated 
with for same hours, and did not arrive 
on the scene till about llo'eloek. It was 
contended that the room in which thg 
deceased slept had by that time been 
arranged, and the body of the deceased 
placed in & position it could not have 
occupied at the time of the murder, This 
may well be, but many people had accass 
t> the room as well as the appellant. 


the 
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ig no evidenca that he himself 
did, or procured to be done, to the body 
any of these things. The matter specially 
pressed against him is the tardiness of the 
communication with the Police. Their lord- 
ships think that in this case that is rather 
a negative circumstance. Whether the father 
himself committed the murder or the son 
committed it, eagerness to communicate with 
the Police could not well be expected from 
him. The following passage from the judg- 
ment of the Sessions Judge deserves atten- 
tion. It runs thus (page 200): “On these 
findings (the five preceding) I convict first 
accused (¢.¢., the appellant), Vaithinatha 
Pillai, of abetment of murder punishable under 
section 302 read with either section 109 or 
114, Indian Penal Code, since heis said to 
be physically incapable of having inflicted 
the injuries with his own hand.” Lieutenant 
Colonel Wright had deposed that wound 
No. 4 would probably have rendered the 
woman unconscious, that it might have been 
inflicted with a weapon such as the aruval 
shown to him, but that he had examined 
the appellant, that he had a badly united 
fracture of the bone of the right forearm, 
and that his hand was more or less deformed, 
aud that, considering the state of his 
right arm, he could not have inflicted this 
wound. 

What their Lordships presume the learned 
Sessions Judge-meant by this paragraph 
is this, that the appellant did not himself 
inflict the blows, but, of course, if the case 
against him has any truth in it, he was 
a principal, 

The facts so found by the Sessions Judge 
furnish in bis view the corroboration of 
the evidence of Aiyasami which rendered 
it reliable as against his father, though 
unreliable against the other three persons 
accused. In their Lordships’ view, the in- 
ferences which thé Sessions Judge has drawn 
from the evidence and embodied in these 
' findings cannot reasonably be drawn from 
it. They think that the evidence reasonably 
interpreted affords no corroboration at all 
of Aiyasami’s story. The so-called circum- 
stantial evidence in their opinion in no 
way strengthens the direct evidence, which, 
as already stated, cannot be relied upon, 
and for these with the other reasons already 
mentioned, they think that the conviction 
of the accused should not be allowed to 
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stand. And they have humbly advised his 
Majesty accordingly. 
Solicitors for the Appellant: 
Welson, & Co, 
Solicitors for the Résnsidenbs The Bollo 
India Office. 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 617 oz 1913. 
July 31, 1918. 

Present: —Justice Sir Ashutosh Mookerjee, 
KT., and Mr. Justice Beacheroft. 
KUSIR BAP anp SHAHEBAR MA-— 
ÁÀOOU3ED —APPSLLANTS 
versus 


HMPHKROR—Opposire PARTY. 

Hvidence—-Circumstantial evidence —Wife not pulling 
en well with husband and mother-in-law —Putting white 
substance at instance of paramour into food served to 
husband, mother-in-law and other persons to whom she 
was affectionately disposed —Statement of wife that 
substance was administered being assured by paramour 
that it would bring about good feeling of husband and 
mother-in-law—Denial of complicity by paramour— 
(Trate suspicion —Not inconsistent with guilt of accused 
—Statement of female accused, if admissible against 
male accused — Evidence Act (I of 1872), ss. 10, 30. 

A, a young girl of 16 and of rather weak 
intellect, was married, but as she and her husband, 
could not agree she was not well treated by him 
and his mother. The result was that she fre. 
quently ran away from the house of her husband. 
Finally, she went to reside with her paternal 
uncle; and while there, she contracted criminal 
intimacy with B., an unmarried youth of 20. In 
a short time, the fac! of this intimacy became known, 
so hor unele sent her back to the house of her 
husband. Onthe day of her return, there was a 
feast in the house, and she put into the food cooked 
by her a white substance given to her by B. Hor 
story was that she was assured by her paramour that 
if she administered the drug to her husband and 
mother-in-law,’ they would become submissive to hor, 
would love her and no longer ill-treat her. A bdeliof 
was current amongst women in that part of the 
country that persous can be brought under control 
if certain drugs were administered to them. She 
served the food mixed with the substance not merely 
to her husband and his mother, but to some othor 
persons also to whom she was affectionately disposed. 
As soon as the guests had taken tho food, several of 
them were taken illandone subsequently died. A. 
and B. were charged with murder. B. denied com- 
plicity in the transaction: 

Held, that, though the case sealant both tho 
accused waa one of grave suspicion, yet the circum. 
stances were nob inconsistent with their innocence», 
that the self-exculpatory statement made by 
A, could nob be used as evidence against 
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B. under section. 30 of the Evidence Act, as the 
inherent quality of the statement was not a con- 
fession, and that the statement of A. could not 
be used against B. as it had not been established 
that there was a conspiracy between the two 
persons to poison the husband and the mother-in- 


law of he girl. i 
Babu Ambika Charan Das, for the Appel- 
lants. : 
Babu Jyotish Ohandra Hazra, 
Crown. 


JUDGMENT,.—These are appeals by two 
accused persons, who have been convicted 
under section 302, Indian Penal Code, and 
section 302, Indian Penal Code, read with 
section 109, Indian Penal Code, respectively 
and have both been sentenced to transporta- 
tion for life, The facts as established by the 
evidence may be briefly stated. 

The appellant, Shahebar Ma, is a girl about 
16 years old and, three years before the occur- 
rence, was married to Issurulla. The couple 
did not get on well together and the girl, it 
is alleged, was not well treated by her hus- 
band and her mother-in-law; the result was 
that she frequently ran away from the house 
of her husband. About six months before 
the date of the occurrence, she went to reside 
with her paternal uncle, Niya-Tan,at Lakhonia 
and her father also came to live there about 
the same time; while there, she contracted 
an intimacy with the other appellant, Khusir 
Bap, an unmarried youth about 20 years of 
age. He used to visit her while her 
father and uncle were away from the house, 
so that ina short time the scandal spread 
and her father and uncle resolved that she 
should be taken back. On the evening of 
Friday, the 21st February last, she was 
brought back to the house of her husband. 
That night there was a feast in the house 

, and amongst the guests invited was a fakir 
by name Nabia. The appellant, Shahebar 
Mia, cooked the fowl curry and served it to 
the guests. As soon as the guests had taken 
the. food, several of them were taken ill and 
ultimately the fakír died. Inthe midst of 
the confusion which fensued, the appellant 
disappeared from the house and was subse- 
quently discovered in the house of a chowkzdar, 
She is proved to have stated to more than one 
person that she did put into the food, cooked 
by her, a white substance given to her by the 
appellant, Khusir Bap. Her story is that she 
was assured by -her paramour, that if she 
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administered the drug to her husband and 
mother-in-law, they wonld become submis- 
sive to her, would love her and no longer ill- 
treat her. Throughout the trial, she has 
adhered to this statement and it has been 
duly proved by the Magistrate who recorded 
it. The other appellant, Khusir Bap, how- 
ever, denies complicity in this transaction, and 
his defence is that the charge, in so far as 
he is concerned, is entirely unfounded. 

The Sessions Judge has held upon the evi- 
dence that the appellant, Shahebar Mia, 
administered poison to the guests, and that 
she was aware that the substance she mixed 
with the food was a poisonous substance 
likely to cause death. On this finding, he 
has convicted Shahebar Mia of an offence 
under section 302, Indian Penal Code.” The 
Sessions Judge has also found that Khusir 
Bap gave the poison to Shahebar Mia in order 
that i6 might be administered to her husband 
and her mother-in-law. In thig view, he has 
held Khusir-Bap guilty of an offence under 
section 332, read with section 109, Indian 
Penal Code. These convictions have been 
assailed before us in two separate appeals, 

In support of the appeal of Shahebar Mia, 
it nas been urged that the only evidence 
against her is her statement, and that the 
facts as disclosed in the evidence taken along 
with the statement are consistent with her 
innocence, The case against her may be 
one of grave suspicion, but the question for 
consideration is, whether the circumstances 
established are inconsistent with her inno- 
cence. Her story is that the white substance 
was given to her by her paramour, notas g 
poison but as a charu which, if taken by her 
husband and mother-in-law, would bring 
them completely under her control. It 18 not 
disputed, indeed, it is fully established by the 
evidence on the record, thata belief is cur- 
rent amongst women in that part of the 
country that persons can be brought under 
control if certain drugs, which are supposed 
to act as a charu, are administered to them. 
As tne appellant, Shahebar Mia, was ill. 
treated by her husband and mother-in-law 
the credulity common amongst women of her 
class would lead her to administer to them a 
drug caleulated to produce the desired result 
the probability of such condact on her part 
is increased, when we remember that she js 
young and is described in the evidence ag 
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rather weak in intellect, This view of the 
matter favours the theory of her innocanca, Ou 
the other hand, the circamstanea which gosa 
against her is that as the substanca ig allaz- 
ed to have baen given to her by herparamour, 
ibis not likely that he would ask her to 
administer the substauca to her husband and 
her mother-in law merely with the view that 
they might ba brought under control; he 
would, on the other hand, ask her to remove 
the most formidable obstacles in the way of 
their intrigue. Bat it must bə remembered 
that her paramour might not bea» ready to 
disclose his evil inteutions to her; if he took 


her into his confidence, he might easily ba' 


betrayed by her. In our opinion, the story 
told by the girl is probable, namely, that hoe 
gave the substance to her to administer ib to 
her husband and mother-in-law, and, a5 the 
same time, assured her that the result would 
be that they would be more friendly to her 
and more under her control than they had 
been in the past. This view has been sought 
to be strengthened by reference to the evi- 
dence of a witness who states that among the 
persons to whom the food was given by the 
accused, were children loved by her, and it 
has been urged that she could not be so de- 
praved as to intend to kill them. This evi- 
dence is not very convincing, but the oircum- 
stance cannot altogether be overlooked that 
the food was, as a matter of fact, served not 
merely to the husband and the mother-in- 
law but alsoto a large number ‘of persons 
against some of whom ab least she bad no 
grudge, while to others she was possibly affec- 
tionately disposed. There is the farther fact 
that the substance was mixed with the food 
the very evening she came back to the house 
of her husband; this may indicate that she was 
anxious to have the charu administered as 
early as practicable, because she knew well 
that, in view of her misconduct, she wonld 
be taken to task by her husband and her 
mother-in-law on the very first opportunity. 
We are of opinion, on the whole, that the case 
is by no means free from doubt and that the 
circumstances mentioned are consistent with 
the innocence of the accused. The appeal of 
Shahebar Mia must, consequently, be ailowed 
and the conviction and sentence set aside. 


In support of the appeal of Khusir Bap 
(Criminal Appeal No. 617 of 1913), it hag 
been urged that it stands on a much stronger 
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basis than the appeal of Shahebar Mia, Ib is 
plain that the self-exculpatory statements 
male by Shahebar Mia cinnot ba used in 
evidenca against Khusir Bap under: seo. 
tion 30 of the Indian Evidence Act, where, 
as here, the inherent quality of the statement, 
is not a confession, it cannot be used against 
the co-accused. Nor can the statements bs 
used against Khusir Bap under section 10 
of the Indian Evidence Act, till it has been 
established that there is reasonable ground 
to believe that there was a conspiracy bet- 
waen the two persons to poison the husband 
and the mother-in-law of the girl. Bat no 
foundation has baen laid in the evidence for 
this purpose. In so far as Khusir Bap is 
concerned, the only circumstance against him 
is that a pasty substance was found atthe 
time of the search of his house which upon 
analysis was found to contain arsenic. Bat, 
as the Sessions Judge has pointed out, the 
analysis of this substance does not show 
what proportion of arsenic was contained in 
it and whether the proportion was such as 
to make the substance dangerous to human 
life. Wo doubt, there are two other import- 
anb circumstances to be borne in mind, 
namely, first, that Khusir Bap would gain 
by the death of the husband of the. girl he 
loved; and secondly, that he was in a position 
to supply the poison. But against this must 
be set off the fact that the girl did not live 
in his house; she resided with her uncle; and 
it has not been proved that it was impossible 
for her to receive the poisonous substance 
from any other source. Under these oireum- 
stances, we are of opinion, that although as 
against Khusir Bap the casa is one of grave 
suspicion, the convistion cannot, upon the 
record as it stands, be possibly sustained, We 
cannot but feel that the prosecution would 
have acted more prudently if the case against 
Shahebar Mia had been withdrawn and she 
had been examined as & witness on behalf 
of the Crown in the trial of Khusir Bap. For 
the reasons assigned, however, his appeal 
also must be allowed and the conviction and 
sentence seb aside, 
Appeal allowed. 
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MADRAS HIGH COURT. 
ORIMINAL Revision Cass No, 458 or 1915. 
CRIMINAL Petition No. 969 or 1912. 
September 1, 1918. 

Present: —Mr. Justica Miller and 
Mr. Justice Sadasiva Aiyar. 
GOVINDACHETTI AND OTHERS—- 
PETITIONERS 
TOTSUS 
" PERUMAL CHETTY AND ANOTEER— 


RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 1d4— 
Charter Act 24 & 25 Vic. c. (1861), s. 15— Permanent 
injunction prohibiting taking of processions not allowed 
by law— Temporary emergencies only provided for— 
Power of High Court to interfere. : 

Section 144 of the Criminal Procedure Code relates 
only to the passing of provisional orders to tide over 
temporary emergencies and in cases where 
immediate prevention or speedy remedy is desirable, 
It does not authorise a Magistrate to prohibit a 
person or persons by a permanent injunction from 
taking processions throughout an indefinite future 
period along the streets of a particular town. 

Section 15 of the Charter Act empowers the High 
Court to prevent an evasion by the Magistracy of 
the law as laid down in section 144, 


Petition, under sections 435 and 439 of 
the Code of Uriminal Procedure, 1898, pray- 
ing the High Court fo revise the order of 
the District Magistrate of Salem, in Criminal 
Petition No, 8 of 1913, presented against 
proceedings dated 27th June 1913, on 
the file of the Sub-Magistrate of Salem. 


Mr. L. A. Govinda Raghava Atyar, for the 
Petitioners. i 

The Publie Prosecutor, for the Government. 

Messrs. R. Sadagopachartar and Q., he ago. 
pala Atyangar, for 2nd Respondent. 


ORDER. 


SADASIYA l AIYAR, J.—In the absence of the 
Police Sub-Inspector’s report of the 22nd 
June 1913, on the basis of which the Salem 
Town Sub-Magistrate passed his order of 
the 27th June 1918, I cannot see my 
way to hold that the said order passed 
under section l44 of the Criminal Procedure 
Code was an order passed without jurisdic- 
tion. The said report of the Sub-Inspector 
of Police is not part of the record sent to us 
and before we could send for and obtain it, 
tke two months during which the order is to 
remain in force would expire and there would 
be no use in revising the order after ib is 


speut. 
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I would, therefore, dismiss this petition, 
but I do not think it inappropriate to make 
some observations with reference to the pro- 
ceedings of the lower Courts. The Sub. 
Magistrate's proceedings of 15th July 1913, 
lend some justification tothe argument ad- 
dressed to us by the petitioner’s learned 
Vakil that the Sub-Magistrate considered 
himself legally bound by the "District Magis- 
trate’s order" which prohibits the procession 
evidently in perpetuity. The Sub-Magistrate, 
while he ought to give due and very great 
respect to the advice of the District Magis- 
trate, ought to have used his own judicial 
mind on the Sub-Inspector's report and have 
come to his own conclusion whethera tem- 
porary and emergent order under section 144 
ought to have been passed. The general 
instructions of the District Magistrate are 
uot legally binding on the Sub.Magistrate in 
particular cases. Again, there is some force 
in the petitioner’s learned Vakil’s contention 
that the Magistracy at Salem are, under the 
shelter of section 144 of the Criminal Pro- 
cedure Code, (which relates to the passing of 
provisional orders to tide over temporary 
emergencies and in cases where “immediate 
prevention or speedy remedy is desirable!) — 
the Magistracy are, under the shelter of that 
section, trying to clutch at a much more 
extensive jurisdiction, namely, a j urisdiction, 
to prohibit the petitioners by a permauent 
injunction from tuking processions throughont 
an indefinite future period along the ‘streets 
of Salem. I bave no doubt that under sec. 
tion 18 of the Charter Act, we are entitled 
to prevent such indirect evasion by the 
Magistrasy of the law as laid down in SEC- 
tion l44. See Remjit Singh v. Luchman 
Prasad (1); Sutésh Ohandra Roy v. Emperor 
(2); Gopi Mohun Mullick v. Taramont Ohowd- 
rant (8); Queen- Empress v. Pratap Ohunder 
Ghose (4), the observations in whioh cases 
indicate that the arm of the law is long 
enough to prevent such evasion of the Code 
by the arbitrary and successive revewalg of 
orders passed under section 144 and that the 
powers given to the High Court under 
clause 15 of the Charter Act are sufficient to 
prevent such evasion, 


(1) 7 C. W. N. 140, 
(2) 11 C. W, N. 79 abp. 82; 4 Cr. L, J. 433, 
(3) 5 C. 7 ab p. 19; 4 O. L. R. 309. 

(4) 25 0. 852; 2 C. W. N. 593. 
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The District Magistrate's order of the — 


94rd July 1918, refusing to set aside the 
Sub-Magistrate’s order of the 22nd June 
1910, does not state that there was again a 
temporary emergency and a continuing or 
existing insufficiency of the Police force to 
protect the petitioners in exercise of their 
rights. Unless such a ground is expressly 
mentioned and is prima facie established in 
any future order passed in connection with 
this question, the presumption would, in my 
opinion, be very strong thatthe order was 
passed merely in order to evade the pro- 
visions of section 144 and that the Magis- 
tracy are attempting to give themselves a 
much more extended jurisdiction than is 
covered by section 144 of the Criminal Pro- 
cedure Code. 

With these observations, I would dismiss 
this revision petition. 


MILLER, J.—1 agree in the order proposed, 
and entirely concur in my learned colleague's 
observations as to the attempt, which, there 
seems reason to fear, the District Magistrate 
of Salem is making, to obtain a jurisdiction 
wider than that given him by section 144 of 
the Code of Criminal Procedure. 


Petition dismissed. 


LA 


CALCUTTA HIGH COURT. 
Crimmvat Revision No. 318 or 1913. 
April 17, 1913. 

Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 

JHALKU TEWARI AND OTHERS—À CQUSED 
PETITIONERS 
versus 

EMPEROR— Orrosire m : 
soting — accused in possession-—Right o 

Bos tte a Ln VTAN kd 
Code (Act XLV of 1860), s. 977, 99, cl.(4), 148, 328, 326 
Findings of fact—Different views—View of lower 
Appellate Court to be recognised by High Court. 

Where one parby in possession of land on which 
they have grown crops, which they are entitled to har- 
vest and remove, resist a forcible attempt by another 
party for removing the said crops, the first party 
cannot be convicted of riofing under section 148 of 
the Indian Penal Code. 

One of the accused in this case was armed witha 
garansa with which he inflicted grievous hurt on one 
of the complainant’s party: 
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Held, that there was no justification for his using 
the garansa, that he exceeded his right of private 
defence and that he was rightly convicted under sec- 
tion 326, of the Penal Code. 

It is open to different people to hold diferent views 
upon a given piece of evidence. In this case the 
High Court recognized the findings of the lower 
Appellate Court though there was some ground for 
saying that the findings were not in accordance with 
the weight of evidence, 


Mr. P. L. Roy, Counsel, and Babu Suresh 
Ohandra Mukher 2, for the Petitioners. 


Mr. Orr, Deputy Legal Remembrancer, for 
the Crown. 


JUDGMENT.—This was a Rule calling 
on the District Magistrate of Shahabad to 
show cause why the conviction, under section 
148, should not be set aside on the ground 
that the Additional Sessions Judge has found 
that the common object is not proved and 
that the conviction under section 323 should 
not be set aside on the ground that the 
finding of the Additional Sessions Judge 
that the crop3 were notin danger of being 
looted is opposed to the other findings in 
his judgment. 


The’ petitioners were convicted by the 
Deputy Magistrate, of Arrah on charges 
of rioting, hurt and grievous hurt, some 
under one and some under all the sections 
relating to those offences. What led to 
the riot was a dispute in respect of posses- 
sion of a plot of land admittedly belonging 
to one Musammat Chulachan Kuer. The 
party of the complainant allege that they 
had received settlement of the land from 
some relations of Musammat Chulachan Kuer; 
while the party of the accused allege that 
they had received settlement of the land 
from Chulachan Kuer herself. The finding 
of the learned Additional Sessions Judge 
after a careful survey of the evidence 
comes to this that the party of the accused 
were in possession of the land, had grown 
the paddy and were entitled to harvest 
and remove the crops grown thereon, Such 
being the finding of the learned Additional 
Sessions Judge, the question for us to con. 
sider is whether a charge under section 
148 can stand. 

Tha explanation of the District Magistrate 
has been read out to us and the learned 
Magistrate admits that on such findings 
of the Judge, the conviction of the accused 
under section 148 is not sustainable, But 
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the Magistrate contends that the findings 
ofthe Judge are not in accordance with 
the weight of evidence. The ground for 
his saying so has been set out in the 
explanation that he has submitted to this 
Court and we are not prepared to say 
that the grounds urged by him have no 
substance. But when it comes to a question 
of appreciation of evidence, different views 
may be taken by different persons. We 
here have to recognise the fiadas 
of the learned Judge as having been arrived 
at after a careful and full consideration 
of the evidence which he had on the record 
before him. We are, therefore, not disposed 
to go behind the. finding of the learned Judge 
and proceeding on those findings we 
have to hold that the conviction under 
section 148 cannot stand. 


The next question to which we have 
to direct our attention is the. conviction 
of the accused under section 323, Indian 
Penal Code, that is, in reference to the 
exercise of their right of private defence. 
So faras the right of private defence is 
concerned, we are not prepared to hold 
that they exceeded that right in the circum- 
stances of this case by causing hurb such 
a8 they did for which they have been 
charged under section 328 and convicted 
thereunder. But the conviction of Sakal 
Ahir under section 326, Indian Penal Code, 
stands on a different footing. It appears 
that he was armed with a garansa and 
caused such bodily injuries to one of the 
party of the complainant as to have brought 
him under a charge of causing grievous 
hurt with a sharp instrument. The peti- 
tioner, Sakal Ahir, has not shown snffisient 
. justification for his using a garansa and 
. has not established his right of private 
. defence to such an extent as to canse 
grievous hurt with a sharp cutting instru- 
ment, Under the circumstances, we have 
got to hold that the conviction of Sakal 
Ahir under section 326 is correct and the 
sentence passed on him has to be left 
untouched. 


The Rule, therefore, is made absolute in 
respect of all the petitioners except Sakal 
Ahir, who must undergo the sentence passed 
on him under section 326, Indian Penal 
Code. Any sentence passed on him under 
section 148 is set aside. 
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All the petitioners with the exception 
of Sakal Ahir will be discharged from their 
bail. Sakal Ahir must surrender to hig 
bail and undergo the remaining period of the 
sentence passed on him. 

The conviction of the petitioners under 
the rioting section ‘having been set aside, 
the convictions of the petitioners under 
sections 326/149 are also set aside. 


Iule made partly absolute. 


MADRAS HIGH COURT, 
CrimtnaL Revision Case No. 221 or 1918. 
^ August 15, 1913. 

Present: —Mr. Justice Ayling. 
KANNAPPA NAICKER—Accostsp— 
PETITIONER 
VETSUS 


EMPEROR—Opposits PARTY, 

Penal Code (Act XLV of 1860), s. 411— Possession 
of stolen property ~Knowledge —Suspicion. 

‘In a ease of receiving stolen property the correct 
test of a person's guilb is whether when the property 
came into his possession ho knew or had reason to 
believe that it was stolen property, Mere suspicion 
is not enough. 


Petition, under sections 435 and 439 of 
the Codeof Criminal Procedure, 1898, pray- 
ing the High Court to revise the order of the 
4th Presidency Magistrate, Hgmore, Madras, 
in Criminal Oase No. 6374 of 1913. l 

Mr. T. Narasimha Iyengar, for the Peti- 
tioner. l 

Mr. d. 


secutor. 


ORDER.—As the Magistrate rightly states 
ab the commencement of his judgment, the 
question is whether the accused “knew or 
had reason to believe’ that the property 
was stolen property. All he finds is that the 
circumstances under which it aame into his 
possession ought to have been sufficient 
to make a man of ordinary prudence and 
sense suspect that the prosecution witness 
No. 2 (from whom the accused obtained 
it) could not have come by the jewels in a 
lawful] manner. Mere suspicion is not 
enough. [Vide Empress v. Rango Timaji(1)]. 
I must, therefore, turn to the evidence to. 
see if there is sufficient to satisfy the 


O. Adam, for the Crown Pro- 


(1) 6 B. 402. 
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sorrect test. On the whole, Jam inclined to 
think there was nob, ' 

The articles appear to have been given 
over to the accused for safe custody by 
che prosecution witness No. 2, who was 
related to the owner and lived in his 
house; and it is difficult to say that the 
accused could not have reasonably believ- 
ed the tale of prosecution witness No. 2 
who was related to him. Neither the 
value of the jewels nor the fact that they 
were women's jewels need have stood in 
the way of his doing so, The case is one 
in which the accused should have been 
given the benefit of the doubt and the con- 


viction is hereby set aside, u | 
; Conviction set aside. 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL ÁPPLIOATION No. 112 or 1913. 
August 22, 1913. 
Frosent: —Mr. Lindsay, J. C., and 
Mr. Sabonadiere, A. J. C. 
BHARAT SINGH AND OTHERI—ACoosED— 
APPLIGANTS 
versus 


PEROR-——CoMPLAUANT— RESPONDENT. 
Donde Procedure Code (Act V of 1898), s. 106 
(3)—Appellate Court, power of, to order execution of 
bond for keeping the peace—Original Court, power of, 

does not control that of Appellate Court. ME 
Under section 106, sub-section (8), of the Criminal 
Procedure Code, an Appellate Court may pass an 
order directing securiby to be taken for keeping the 
peace in cases coming to iton appeal froma Court 
incompetent to pass such an order as an original 
Court. Thereis nothing 1n sub-section (3) which 
either suggests or implies that the powers of the 
original Court should in any way control those of 
the appellate or revisional authority. The Appellate 
Court has power to make an order for security 


ite independently. 
pes "Nath v. Emperor, 10 O. C, 287; 6 Cr. L. J. 302, 


d. , 
T v. Bhausingh Dhumalsingh, 1 Ind. Cas. 


; ; Bom. L. R. 759; 8 Cr. L. J. 267; 
pua 5 p ard 7 Ind. Cas. 412; 88 A. 48; 
7 A, T. J. 910; 11 Cr. L. J. 480, followed. | 

Application against an order of the  Dis- 
trict Magistrate, Unao, dated 21st J une, 1913. 

Baba Hargobind Das, for the Applicants. 

The Government Pleader, for the Crown. 

ORDER.—The question which has been 
referred to the Bench in connection with thia 
application for revision is, whether undor sub- 
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section (3) of section 106 of the Code of 
Criminal Procedure, an Appellate'Court may 
pass an order directing security to be taken 
for the keeping of the peace in a case which 
has come within its cognizance on appeal 
from a Court which was not competent to 
pass such an order as an original Court. In 
the present instanoe, the appeal came before 
the District Magistrate from the decision of 
ihe Honorary Magistrate who, no doubt, had 
no power under section 106 aub section (3) 
to call upon the accused to furnish security 
to keep the peace. In appeal, the learned 
Magistrate has directed that such security 
be taken. The contention for the applicants 
is that i6 was not competent to the District 
Magistrate, sitting in appeal, to make such an 
order, regard being had to theruling of this 
Court in Baz Nath v. Emperor(1), The view 
of the law which is taken in this case and 
in a Madras ease which is quoted there has 
been dissented from in the case reported as 
Emperor v. Bhausingh Dhumalsingh(2) and the 
learned Government Pleader has also brought 
to our notice that the Allahabad High 


Court, in Dharam Das v. Emperor 
(3), have followed the decision of the 
Bombay Court, We are of opinion 


that the view now taken by the Bombay and 
Allahabad High Courts is the correct one and 
that we cannot accept as good law what is 
laid down in Bazj Nath v. Emperor (1). 
It appears to us that on the language 
of sub section (3) of section 106, the 
Appellate Court has, to quote the words 
of the Bombay judgment, power to 
make an order for security independently and 
wealso agree with what is stated in the 
Bombay judgment, namely, that there is 
nothing in sub-section (3) which either suggests 
or implies that the powers of the original 
Court should in any way control those of 
the appellate or revisional authority. We 
are of opinion, therefore, that the case in 
Baij Nath v. Empreor (1) was not correctly 
decided. We think the District Magistrate 
in this case had jurisdiction to make the 
order for security. The application is dis- 
missed. 
Application dismissed. 

(1) 10 0. C, 287; 6 Cr. L. J. 802. 

(2) 1 Ind. Cas. 454; 88 B, 838; 10 Bom. L. R. 
759; 8 Or. L. J. 207. : 


(3) 7 Ind. Cas, 412; 33 A. 48;7 A. L. J. 910; 
11 Cr. L. J. 480, 


^^ 
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ADIT SINGH v. SUKHRAJ RAL. 


CALCUTTA HIGH COURT. 
Sroonp UIWIL APPEAL No. 2129 or 1909. 
July 15, 1912. 

Present: — Justice Sir Ashutosh Mookerjee, 

Kr., and Mr. Justice Beachcroft. 
ADIT SINGHA AND OTRERS—DEFENDANTS 
— APPELLANTS 
versus 


SUKHRAJ RAI-—PrAIiNTIPE— RESPONDENT. 

Bengal Tenancy Act (VIII of. 1885), s. 60, sub-s. (1) 
—Landlord and tenant —Presumplion — Proteclion from 
enhancement—Rent unchanged since Permanent Settle- 
ment—Idenitty of land—Sub-division or amalgamation. 

It cannot be laid down as an inflexible rule of law 
applicable to all cases, that a sub-division or amalga- 
mation of land negatives the statutory presumption 
in favour of a tenant under section 50 sub-section (1) 
of the Bengal Tenancy Act. 

A raiyat, in order to bring himself within the sec- 
tion, is only concerned to show that the particular 
land which is the subject of the suit has been held at 
an unchanged rent since the time of the Permanent 
Settlement, and itis nob important that that land 
should throughout that period have remained a 
separate holding. The burden, however, is upon the 
tenant to identify the land. If there has been a con- 

fusion of boundaries by reason of his own act or con- 
` duct, before he can rely upon the presumptions men- 
tioned in section 50, he is bound to satisfy the Court 
and identify the particular lands in respect of which 
he claims the benefit of the statutory presumption. 


Appeal from the decree of the District 
Judge of Bhagalpur, dated July lOth, 1909, 
modifying that of the Assistant Settlement 
Officer of that District, dated September 15th 
1908. 

Dr. Rash Behary Ghose and Babu 
Jnanendra Nath Sarkar, for the Appellants. 


Babus Umekali Mukheree and Khetra 
Mohan Sen, for the Respondent. 


JU DGMENT.—This is an appeal on behalf 
of the tenants in a proceeding under section 
108 ofthe Bengal Tenancy Act. The sole 
question in controversy between the parties 
is, whether any portion of the land held by 
the appellants is protected from enhancement 
under section 50 of the Bengal Tenancy Act. 
The Special Judge has negatived the contention 
of the tenants in concurrence with the Settle- 
ment Officer. He has held, first, that a previ- 
ous judgment, dated the 28th January 1885, 
in a contested rent suit negatived the pre- 
sumption which arises in favour of the 
. tenant under section 50 sub-section (1) of 
-the Bengal Tenancy Act: and-secondly, that as 
“the area of 185 bighas alleged by the tenants 
ko have been held by them at a rate of 
Pa . 64 for more than 20 years has been 
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merged in &larger holding, no portion of 
the land is protected from enhancement. In 
our opinion, the view taken by the Special 
Judge cannot be supported and the case must 
be re-considered. 

In so far as the first ground is concerned, 
it has been pointed ont that in the previous 
suit for rent, no question could properly arise 
as to the nature of the holding. The ob- 
servation in the judgment as to whether or 
not the tenant has paid rent at the same 
rate for 20 years or longer was incidentally 
made, and cannot be taken to have decided 
finally by implication that the tenancy 
originated after the Permanent Settlement 
and that the tenants were not razyats holding 
at a fixed rate of rent. The judgment, 


dated the 28th January 1885, does not, 


therefore, negative the contention of tha 
tenants. 

ln so far as the 83cond ground is concerned, 
16 was argued in the Oourts below that as the 
tenants had not held all the lands now in 
their occupation at a uniform rate of rent for 
more than 20 years, the presumption men- 
tioned in sub-section (1) of section 50 of the 
Bengal Tenancy Act was not applicable to 
any portion of those lands. In support of 
this proposition, reliance has been placed 
upon the case of Moula Buksh v. Jodoo- 
nath Sadoo Khan (1). That case is clearly 
distinguishable. There the tenant through- 
out the proceeding, in the Subordinate 
Court had claimed the benefit of the 
presumption mentioned in sections 8 and 
4 of the Bengal Rent Recovery Act of 1859 
in respect of all the lands in his occupation. 
When the case came up to this Court, he 
appears to have argued for the first time 
that the case might be differentiated in 
favour of a portion of the land and that in 
respect of this portion, he was prepared to 
prove that the rent had been paid at a uni- 
form rate for upwards of twenty years. The 
Court held that the tenant was not entitled 
to change his case at a late stage of the pro- 
ceedings. in respect of a portion, at least of 
the land in his oceupation, it was clear that 
the tenancy had commenced long after the 
Permanent Settlement. In respect of such 
portion, therefore, the landlord must be 
taken to have successfully rebutted the pre- 
sumption under the statute in favour of the 


(1) 21 W. R. 267. 
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tenant, who could !not ba allowed to turn 
round at the lasb moment and contend that 
the case could: ba distinguished in respect of 
the remaining lands of his tenancy. Sir 
Richard Oouch, C. J., could not have intended 
to lay it down as an inflexible rule of law ap- 
plicable to all cases, that sub-divisioa or amal- 
gamation of land negatived the statutory 
presumption in favour of the tenant. In fact, 
the two cases mentioned by the learned Chief 
Justice in his judgment, namely, Kazee 
Khoda Newaz v. Nubo Kishore toy (2) and 
Rajkishore Mooterjee v. Hureehur Mookeriee 
(3), indicate that the contrary view had been 
accepted in this Court, The cases of 
Kasheenath Lushker v. Bama Soondery Delia 
(4) and Soodha Mookhee Dossee v. Rum duttee 
Kurmokar (5) show that the principle now 
embodied in sub-section (8) of section 50 of 
the Bengal Tenancy Act is in accordancsa with 
the decisions of this Court under the Bangal 
Rent Recovery Act of 1859, In the former 
of these cases, Kasheenath Lushker v. Bama 
Soondery Debia (4), it was pointed ont by Mr. 
Justice Phear that sections 3 and 5 of Act 
X of 1859 raised a presumption in respect 


of land in the occupation of the tenant and 


that consequently sub-division or amal- 
gamation does not affect the operation of 
the stalutory presumption. The learned 
Judge observed as follows:—~ We think that 
& rayat, in order to bring himself within 
those sections, is only concerned to show that 
the particnlar land which is the subject 
of suit hag been held at an unchanged 
rent since the time of the Permanent Settle- 
ment and i$ is not important that that laud 
should, throughout that period, have remained 
a separate holding.” The burden, however, 
is upon the tenant to identify the lands, If 
there has been a confusion of boundaries by 
reason of his own act or conduct, before he 
can rely upon the presumption mentioned 
in section 50, he is bound to satisfy the 
Court and identify the particular lands in 
respect of which he claims the benefit of the 
statutory presumption. We may add that 
reference was mado on behalf of the respund- 
ent to the case of Uday Ohandra Kaji 
v. Nripendra Narayan Bhup (6). We need not 

(2) 5 W. R, Act X Rulings, 53. 

(3) 10 W. R. 117; 1 B. L. R, S. Ny, 8. 

(4) 10 W. R. 429. 

(5) 20 W. R. 419. 

(60) 1 Ind. Qas. 4; 36 C, 237; 13 0, W. N. 410, 
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express any opinion upon the question decid- 
ed in that case, -which related toa tenure 
whereas we have to deal here with a hold- 
ing. Whether the case of a tenure falls 
within the principle embodied in sub-section 
(3) of section 50 of the Bengal Tenancy Act, 
need not be considered on the present otoa- 
gion. 

Tho result is that this appeal is allowed, 
the decree of the Special Judge set aside in 
so far as it decides that the area of 135 
bighas alleged to have been held by the present 
appellants, Gulzar and his brother, at Rs. 64 
& year is not protected from enhancement. 
The case will be remitted to the Special Judge 
in order that the case of these lands may 
be re-considered. But as we have already 
stated, before the tenant can successfully 
claim the benefit of the statutory presump- 
tion, he must identify the 135 bzghas, If the 
present appellants succeed before the Special 
Judge and if thereby a re-adjustment of the 
rent of the remaining lands becomes neces- 
sary, the Special Judge will be at liberty to 
remand the matter to the Settlement Officer. 
The costs of this appeal will abide the 
result. We assess the hearing fee at one 
gold mohur. The costs of the preparation of 
the paper-book will not be incorporated in 
the decree. 

In so far as the appellants other than 
Gulzar and his brothers are concerned, they 
may be divided into two classes, those that 
have settled their dispute with the respond- 
ent and those that have not. In respseb of 
the former class, a decree will be drawn up 
in terms of the petition of compromise; in 
respect of the latter, the appeal will stand 
dismissed with costs. 

We assess the hearing fee at one gold 
mohur, 
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MADRAS HIGH COURT. 
APPEAL Som No. 211 or 1911. 
- April 17, 1913. 
Present: —Justice Sir Ralph Benson, Kr., 
and Mr. Justice Suudara Aiyar. 
KOCHARLA SEETAMMA —DEFENDANT— 
ÁPPELLANT 
VETEUS 
PILLALA VENKATARAMANAYYA AND 
OTHERS— PLAINTIFFS — RESPONDENTS. 

Transfer of Property Act (IV of 1882) s. 6 cl. (e)— 
Claim for past mesne profits, not transferable. 

A claim for past mesne profits cannot be validly 
transferred under clause (e) of section 6 of the Transfer 
of Property Act. 

Shyam Chand  Koondoo v. Land Mortgage Bank of 
India, 9 €. 695; 12 C. L. B. 440, Pragi Lal v. Fateh 
Chand, 5 A. 207; A. W. N. (1882) 219, Pansulari 
Vencatasawmi v. Mentana Ramchandra Raju, 18 Ind. 
Cas. 620; 13 M. L. T. 218; (1913) M. W. N. 285; 24 
M. L. J. 298, followed. 

King v. Victoria Insurance Qo., (1896) A. O. 250; 
65 L. J. P. C. 38; 74 L. T. 206; 44 W. R. 692, referred 
o. 


Appeal against the decree of the District 
Court of Ganjam in Original Suit No. 1 
of 1907. i 

Mr. H. Sttaramaswami, for the Appellant. 

Mr. P. Narayanamurtht, for the Respond- 
ents. 

JUDGMENT.—We entirely agree with 
the findings of the learned Distriot Judge 
and the reasons he has given for them. 
The appellant’s case as to the date of 
Ankamma’s death is entirely unsupported 
by any oredible evidence. “We dismiss the 
appeal with costs. 


The question argued in the memorandum 
of objections i8 whether a claim for past 


mesne profits could be validly transferred — 
having regard to clause (e) of section 6° 


of the Transfer of Property Act. We are 
of opinion that the lower Court is right 
in holding that it cannot be. Shyam Ohand 
Koondoo v. The Land Mortgage Bank of 
India (1) and Pragi Lal v. Fateh Chand (2) 
support this view. The recent decision of 
this Court in Pansulart Vencataswami v. 
Mentana Ramchandra Raju (3), after the 
amendment of clause (e) of section 6 of the 
Transfer of Property Act, is to the same effect, 
See also Abu Mahomed v. S. O. Ohunder (4). 


The respondents refer to King v. Victoria 
(1) 9 C. 695; 12 0. L, R. 440. 
(2) 5 A. 207; A. W. N. (1882) 219. 
(8) 18 Ind. Cas. 520; 24 M. L. J. 208; 13 M. L. T. 
-'218; (1913) M. W. N. 285. 
(4) 1 Ind. Oas. 827; 36 0. 345; 13 0. W. N. 384. 
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Insurance (lo. (b). Bat the case is not in 
point, as the right of an insurer under a con- 
tract of insurance to be subrogated to the 
rights and remedies of the assured cannot be 
regarded as arising merely from the transfer 
ofa right of action. We are not prepared 
to agree that the view laid down in Warren’s 
Choses in Action,” page 161, that a right 
to recover damages for an assault is assign- 
able, correctly expresses the law applicable 
in this country, assuming that it does’ the 
law applicable in England. The plaintiffs 
are entitled to interest on the profits of 
each year at 6 per cent. per annum. With 
this slight modification we dismiss the 
memorandum of objections with costs. 


Memorandum of objections dismissed, 
(5) (1898) A. O. 250; 65 L. J. P. O. 88; 74 L. T 
208; 44 W. R, 592. 


CALCUTTA HIGH COURT, 
SgooND Cryin Appeat No. 1782 or 1910, 
February 5, 1913, 
Present: —M.c. Justica Chitty and 
Mr. Justice Teunon. 
E SHARAN SHA-—PLsINTIFF— 
APPELLANT 
versus 
JANAKI NATH DEY-—-DzrgzNDANT— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 2 cl. (2).— 
Appeal — Decision on preliminary isswes of limitation 
and res judicata in plaintiffs favour. 

The decision of a Court in favour of a. plaintiff 
upon the preliminary 1 issues in bar as to limitation 
and res judicata, is not a decree within the meaning 


of section 2 (2) of the Civil Procedure Code, and, 
therefore, is not appealable. 
Appeal from the decree of the District 


Judge of Sonthal Parganas, dated the 29th 
March 1910, reversing that of the Sub-Judge | 
of Deoghur, dated the 13th September 1909, 
Babus Dwarka Nath Ohakrawarti and 
Khetra Mohon Sen, for the Appellant. 
Babus Mohendra Nath Roy and Anilendra 
Nath Roy Chowdhury, for the- Respondent, 


JUDGMENT.—A number of issues wera 
raised. in the suit out of which this 
appeal arises. Issues Nos. 5 and 6 dealt 
with the points whether the suit was 
barred by limitation or by the principle 
of res judicata. Those two issues were first 
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taken up as issues in bar, discussed by the 
Subordinate Judge, and decided in favour 
of the plaintiff. The Subordinate Judge 
very properly ordered that the case should 
then proceed as regards the other issues on 
agiven date. . Against the decision of the 
Subordinate Judge, on the two preliminary 
issues, an appeal was preferred by the 
defendants to the District’ Judge. An 
objection was taken before the District 
Judge that there was no decree from which 
an appeal could lie. 

The District Judge, however, came to the 
conclusion that there was a decree within the 
meaning of section 2 (2) of the Civil Proce- 
dure Code. ‘We can only say that, in our 
opinion, this view of the District Judge was 
clearly erroneous. If such a contention 
could prevail, there might be as many 
appeals in every suit as there are issues, 
The snit has not, in any way, been finally 
decided and it should be allowed to continue. 
We accordingly set aside the decree of the 
District Judge and remand the .case to the 
Court of first instance to proceed with the 
hearing of the suit from the point at which 
it left off. The plaintiff-appellant will have 
his costs of this appeal. 

- Let the memorandum of appeal be correot- 
ed by putting the names of the parties in the 
proper category. 

Appeal allowed: Case remanded, 


OUDH JUDICIAL COMMISSIONER'S 
COURT, 
] MISCELLANEOUS Civin, ArPEALS Nos. 10 ann 21 
or 1913, 
May 30, 1913. 
Present:— Mr. Lindsay, J. C., and 
Mr. Sabonadiere, A. J, C. 
BASTI BEGAM—- APPELLANT 
VETEUS 
SAULAT BAHADUR AND OTHERS— 
RESPONDENTS. 

Succession Certificate Act (VII of 1889), ss. 19, 26— 
Applications, powers given to Subordinate Court to 
entertain — Appeal. 

Where an inferior Court, such as that of a Subordi- 
nate Judge, is invested with powers to enter- 
tain applications under the Succession Certificate Act, 


every appeal from the orders of such Court lies to 
the District Court and not to the High Court, 


INDIAN GASES, 


(1913 


Appeals against the order of the Subor- 
dinate Judge, Lucknow, dated 29th January 
1913. 

Messrs. Shahanshah Husain and Muhammad 
Agha, for the Appellant. 

Mr. J. K. Baneri, for Respondent No. I. 

Baba Prabhat Ohandra Gupia, for Respon- 
dent No. 2. © 

.JUDGMENT,.—These are cross-appeals 
from an order of the Subordinate Judge of 
Lucknow passed in proceedings taken under 
section 6 of the Succession Certificate Act 
(Act VII of 1889). The parties were appli- 
cants for a Succession Certificate to the 
estate of Nawab Abid Husain Khan and a 
certificate was issued by the Subordinate 
Judge in favour of Saulat Bahadur, one of 
the parties, on condition of his filing security 
within three months. This order is dated 
29th January, 1913. Crogss-appeals have 
been filed against this order of the Subor- 
dinate Judge and have been put into this 
Court. It appears to us from a consideration 
of the language of section 26 of the Succes- 
sion Certificate Act that these appeals do not 
lie here but to the Court of the District 
Judge. It has been suggested that the 
case is governed by the provisions of- the 
Oudh Courts Act, but, in our opinion, the 
general provisions of that- Act relating to 
jurisdiction must give way to the special 
provisions of the Succession Certificate Act, 
which provides for the filing of an appeal in 
the Court of the District Judge. The proviso 
to section 26 sub-section (2) makes it very 
clear that where an inferior Court such as 
that of a Subordinate Judge has been 
invested with powers to entertain applications 
under the Act, every appeal from the order of 
such Court shall lie to the District Court 
and not to High Court. The langaage of the 
proviso is peremptory and we are satisfied 
that the appeals cannot be entertained here. 
We, therefore, direct that in both cases the 
memoranda of appeals be returned to the 
parties for presentation to the proper Court. 


Oase remanded, 


g 
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MADRAS HIGH COURT. 
Civin MiSOELDANEOUS ÁPPRAL No. 113 
' or 1912. 

. April 29, 1913. 
Present: — Justice Sir Ralph Benson, Kr., 
and Mr. Justice Sundara Aiyar. 
UMADAI RAJA RAJAI DAMARA 
KUMARA THIMMA NAYANIM 
BAHADUR VARU, RAJA or 

KALAHASTI-—APPELLANT 
versus 
Sr; Raja VELUGOTI SRI RAJAGOPALA 
KRISHNA YACHENDRA BAHADUR 
VARU, K.G, It, MAHARAJAH or ` 
-VENKATAGIRI AND ANOTHER— 


RESPONDENTS. 

Otvil Procedure Code( Act V of 1908), O. XXI, v, 66 — 
Bale in execution —Incorrect statement in sale procla- 
mation—Sale, when set. aside—Omisston to object— 
Estoppel—Right of auction-purchaser to confirmation 
of sale. 

A materially incorrect statement of the revenue 
or the value of the property in a sale proclamation, 
where the value is stated, would constitute an ir- 
regularity which, if it causes substantial injury to 
the debtor, would entitle him to have the sale set 
aside. 


A purty, who does not raise objection to the pro- 
clamation which he ought to raise and thereby 
fails in a duty which he owes to the Court, should 
be held to be estopped from complaining of an 
irregularity resulting from an erroneous statement 
which he should have corrected. But this rule will 
not apply to cases where the judgment-debtor was 
not aware of the facts to which he was bound to 
object and his failure to do so was due to a mistake 
for which he could not be held to blame. 


In India, an execution sale is an act of the Court 
and the title of the purchaser is derived from the 
Court’s aot, 


A purchaser at a Court auction;has no absolute right 
to have the sale confirmed where there is an irregu- 
larity in the publication or the conduct of the sale 
although he could, in no manner, be responsible for 
the irregularity. 

Where an ach of Courtisindaced by the mistake 
of parties, it may be sat aside. 


Appeal against the order of the District 
Court of North Arcot, dated the 26th day 
of February, 1912, in Civil Miscellaneous 
Petition No, 810 of 1910, in Execution 
Petition No. 120 of 1907, in Original Suit 
No. 2 of 1907. 

Mr. L. A  Govindaraghava Tyer, for the 
Appellant. l i 

Messrs, V. Ramesım and S. Srinivasa 
Iyengar, for the Respondents, 


JUDGMENT. —This appeal is-against an 
order of the District Court of North Arcot 


refusing to set aside the sale of a village 
Chintapalli held in the execution of a mort- 
gage decree. The mortgagor judgment. 
debtor is the Rajah of Kalahasti, and the 
mortgagee is the Maharajah of Venkatagiri. 
The purchaser at the Court sale is the 
Rajah of Tuni. Subsequent to the mort- 
gage which was the subject of the decree, 
the mortgagor entered into a transaction 
of exchange with one Narasimha Rayauimgar 
by which Chintapalli was given to Nara- 
simha in exchange for some other property. 
Under the terms of the instrument of ex- 
change, the mortgagor was entitled, in addi- 
tion to the village received by him in 
exchange, to an aunual sum of Rs, 507-2-9 
from the income of the Chintapalli village. 
This arrangement was apparently made in 
order to compensate the mortgagor for the 
difference in value between Chintapilli and 
the village given by him in exchange for 
it. The suit and the decree on the mort- 
gage were subsequent to the exchange, but 
the mortgagee. was, of course, not bound 
by the exchange. Narasimha Rayanimgar, 
to whom the equity of redemption had 
passed under the exchange transaction, was 
not a party to tbe suit on the mortgage. 
It may be mentioned in passing that there 
were several other items of property 
comprised in the mortgage and the 
decree passed thereon. In execution of the 
decree, the mortgagee railised the greater 
part of the money dae to him by the sale of 
other properties; he then hrought to sale 
Chintapalli village for the recovery of the 
balanee. Ia the application for sale pro- 
clamation to be settled by the Court under 
Order XXI, rule 66, the decres-holder 
gtated the revenue payable on the village to 
be Rs. 183-11-10, and estimated its market. 
value at Es. 2,800. There seems to have 
been some objection raised to the draft of the 
sale proclamation, and the judgment-debtor 
was called upon to give his own estimate of 
the value of the village. He stated that the 
value was Rs. 9,285 ealenlated at 15 ti. gs 
the average annual gross income of Ra. 612, 
Tt is not now disputed that both the decree- 
holder and the judgment-debtor were quite 
mistaken with respect to the value that each 
gave of the village, The cause of the mis- 
take was clearly this: the decree-holder acted 
on the footing that what was to be sold in 
execution of tb» decree was the mortgagor’, 
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right, title and interest as it existed at the 
time of the sale. This right, it will be ob- 
served, was only a rent charge of Rs, 507-92.-9 
a year in consequence of the transaction of 
exchange which took place subsequent to the 
mortgage. As a matter of fact, the mort. 
gagee was entitled to bring to sale the mort- 
gagor’s right in the village as it stood at the 
time of the mortgage. Whether the mort- 
gagee was under the mistaken impression 
that he was entitled to sell only the mort- 
gagor’s equity of redemption as it then stood 
or whether on account of his having omitted 
to make Narasimha Rayanimgar a party to 
the suit, as he was bound to do under sec- 
tion 85 of the Transfer of Property Act, he 
contented himself with bringing the equity 
of redemption to sale, is nob quite clear. It 
is, however, certain that the jadgment-debtor, 
in giving his own valuation and in stating 
the annual income and revenue of the village, 
also proceeded on the footing that tho mort: 
gagee intended to bring to sale only his rent 
charge over the village. He oaleulated the 
value ab 1b times the gross annual income; 
he took the rent charge and the land cess, 
which was also payable by Narasimha Raya- 
nimgar to the mortgagor, to be the annual 
income, and the pezshkush, which appears to 
have been calculated at one third of the rent 
charge, in accordance with the usual estimate 
made of the proportion borne by the peish- 
kush to the actual income, was stated to be 
Rs. 188.11.10, the same figure as had been 
adopted by the decree-holder. The right 
of the defendant in the village to be brought 
to sale was described as "defendant's ayan 
interest.’ The description is, undoubtedly, 
vague. The expression “ ayan interest,” 
would apparently be consistent with the in- 
terest of the defendant as it stood at the 
time of the mortgage or at the time of the 
sale. What the words "other interest" mean 
ig not quite clear. Possibly they were put 
in to denote that -all tke right, title and in- 
terest of the debtor was to he brought to 
sale; hut this again is consistent with the 
intention that what was to be sold should be 
the right mortgaged by the judgment-debtor 
to the plaintiff in the suit or the interest of 
the mortgagor as it stood at the time of the 
gale. The price fetched at the auction sale 
was Rs. 7,950. The judgment-debtcr ap- 
plied, under Order XX}, rule 90, to set aside 
the sale. ; 


The application proceeded on the basis 
that the sale proclamation would have the 
effect of passing to the purchaser the entire 
right of the mortgagor as it stood at the 
time of the mortgage to the plaintiff. The 
application was not opposed by the decree- 
holder, but it was resisted by the purchaser, 
who maintained that what was sold to him 
was what was mortgaged to the plaintiff and 
not merely the rent charge which the judg- 
ment-debtor had at the time of the sale, 
The District Judge has also proceeded on the 
view that the entire right in the village was 
sold by it and passed to the purchaser. The 
arguments in appeal have also proceeded on 
the same footing. Ib will be observed that 
in this view the auction-purchaser would not 
have a safe title, as Narsimha Hayanimgar, 
who had a substantial interest in the village 
at the time of the suit, was not made a party 
toit, but the purchaser is apparently prepared 
to take the title to the village with this 
defect, It is nob disputed that the price 
fetched at the auction sale must be regarded 
as very much less than the real value of the 
village. In his petition, the judgment- 
debtor stated that the annual gross income 
of the village was about Rs, 4,000 and that 
the value will bə about Rs. 60,000. His 
clerk, the first witness, atthe inquiry held 
by tbe Judge, said that the annual Bere of 
the village was 2,000. The 2nd witness, an- 
other clerk, stated that Narasimha Raya- 
nimgar had, after the exchange, spent about 
Rs, 4,000 in improving the village. The 
karnam of the village, she third witness, gives 
Rs. 3,400 as the average annual income. 
The figures given by these witnesses are dis- 
puted by the auction: purchaser, and he relies 
upon a statement made by the judgment- 
debtor at an earlier stage of the proceedings 
that the annual income was not less than 


Rs. 1,200.. The value of the village would , 


then be about Rs. 18,000 taking the gross 
income for 15 years to represent the market- 
value. Itis at any rate clear that the price 
fetched at the sale was much less than the 
market-value of the village. The petitioner 


-requested the lower Court for an adjournment 


to examine two witnesses who did nat attend 
at the hearing, but the District Judge refused 
the adjournment; as inthe view he took of 
the case, there was no defect or irregularity 
in the publication and conduct of the sale, 
and it would be useless for the petitioner to 
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prove that the sale was made fora grossly 
insufficient priae. 

The learned Vakil for the purchaser does 
not seriously contend before us that Rs. 7,950 
would be an adequate price .for the village, 
his argument being that the sale cannot be 
set aside as there was no irregularity in pub- 
lishing and conducting it. The * District 
Judge’s order refusing to set aside the sale is 
based on the ground that the judgment-debtor 
is estopped from objecting to the state. 
ments contained in the sale proclamation 
regarding the petshcush and the value of the 
village and from seeking to set aside the sale 
on the ground of the incorrectness of these 
statements. Mr. Ramesam, on behalf of the 
purchaser, maintains that this view is correct. 
Order XXÍ, rule 66, lays down that “the 
proclamation of sale should specify as fairly 
and accurately as possible 

(b) the revenue assessed upon the estate; 

(0) every other thing which the Court 
considers material for a purchaser to know in 
order to judge the nature and value of the 
property.” It is not incumbent upon the 
Court to state the value of the property in 
the sale proclamation. It is not denied that 
a materially incorrect statement of the reve- 
nue or of the value of the property, where the 
value is stated, would constitute an irregu- 
larity which, if it caused substantial injury to 
the debtor, would entitle him to have the 
sale set aside. 


Now, in India, an execution sale is an. act 
of the Court; the title of the purchaser is 
derived from the Court's act. The Court has, 
according to rule 66, to give notice to the 
deoree-holder and the judgment. debtor before 
a proclamation to sell is drawn up,” The 
decree-holder is bound to put in a verified 
statement of the matters required to be stated 
in the sale proclamation. The Court is entitled 
to summon any person when it thinks neces» 
sary and to examine him in respect to any of 
those matters in order to ascertain correctly 
the particulars sta^ed in the proclamation. 
Altbough the settlen ent and publieation of 
the proclamation are icts done by the Court, 
it is, of course, largely dependent upon iu- 
formation given by the parties with respect 
to the particulars to be given in the pro- 
clamation. It has, therefore, been held by 
the Privy Council and by the Courts in India 
that a party, who does not raise an objection 
to the proclamation which he ought to 


have raised and thereby fails in the duty 
which he owes to the Court, should be 
held to be estopped from complaining of 
an irregularity resulting from an erroneous 
statement which he should have corrected. 
Mr. Ramesam contends that this rule of 
estoppel must be applied to this case and relies 
on Girdhart Singh v. Hurdeo Narain Singh(1), 
Olpherts Macnaghten v. Mahabir Pershad Singh 
(2) and Arunachellam v. Arunachellam (8) 
and Behari Singh v. Mukat Singh (4). The 
question for decision is whether the rule 
is applicable against a judgment-debtor in 
the circumstances of the ease. It has to 
be remembered that the mistake in the 
proclamation was in the first instance due 
to the action of the decree-holder, who 
caleulated the petshcush on the value of 
the rent charge possessed by the judgment- 
debtor at the time of the sale. Now, there 
was nothing to prevent the decree-holder 
from bringing to sale only the judgment- 
debtor’s equity of redemption as it stood 
at the time of sale. Whether he voluntarily 


intended to get only the judgment-debtor's 


renb charge sold, or whether he was uuder 
the impression that that was what he was 
entitled to bring to sale, it cannot be said 
that the judgment debtor was bound to 
assume that his right in the village at 
the time of the mortgage was to be brought 
to sale in the face of what was indicated 
by ihe decree-holder’s statement of the 
peishcush. If the description of the judg- 
ment-debtor’s interest had been more definite 
and showed more clearly that the rent 
charge alone was intended: to be sold, no 
possible trouble could have arisen. The 
amount realised by the sale was sufficient 
to discharge the balance due to the deeree- 
holder on his mortgage. The sale would 
not then be impeachable on the ground that 
Narasimha Rayanimgaru was not made a 
party to the suit. It is the inconsistency 
between the description of the proparty 
to be sold (as it is assumed to be by all 
the parties concerned in these proceedings) 
and the statement of the peishcush and 
the value of what was to be sold that 
has caused detriment to the judgment-debtor. 
The description. of the jadgment-debtor’s 


(1) 3 L A. 230; 26 W. R. 44. 
(2) 101. A. 25; 0 C. 656; 11 C. L. R. 494. 
(3) 12 M. 19; 15 I. A. 171. 


392 


INDIAN OASES. 


[1913 


RAJA OF KALAHASTI V. MAHARAJAH OF VENKATAGIRI 


right was certainly not such as to show 
clearly that what was to be brought to 
sale was not the rent charge only. In the 
circumstances, it is hardly reasonable to 
charge the judgment-debtor with any neglect 
or failure of duty in proceeding on the 
footing that what was to be sold was only 
his rent charge. It is by no means clear 
that he could not successfully insist that 
the purchaser has acquired only the rent 
charge by the sale. But both he and other 
parties concerned as well as the lower Court 
have proceeded on the footing that the 
description would embrace all that was 
mortgaged to the decres-holder: and it is 
in this view that we have to decide whether 
there was not a material irregularity which 
the judgment debtor is entitled to complain 
of. We are not prepared to hold that the 
judgment-debtor’s act, in not objecting to 
“the statement of the peishcush and in stating 
the value on the footing of the pieshcush 
being correctly stated, should be held to 
estop him from complaining that the state- 
ment, as applied to his entire right in the 
village at the time of the mortgage, is 
incorrect and constitutes a substantial irregu- 
larity which would vitiate the sale. In 
the view that this entire right has been 
sold by the Court, the judgment-debtor's 
acquiescence in the statement of the peish- 
cush must be clearly held to be due to a 
mistake of fact regarding what the Court 
intended to sell. He was certainly not 
aware that anything more than the rent 
charge was to be sold. 1t cannot be held 
that he was bound to be aware that the 
Court was going to sell anything more than 
the rent charge. The decisions relied on 
by Mr. Ramesam do not apply to a case 
where the judgment-debtor’s failare to object 
to the proclamation was due to a mistake 
for which he could not be held to blame. 
Jf the decree-holder voluntarily chose to 
sellonly the rent charge, though aware 
that he could sell more, then the judgment- 
debtor was not bound to objest to his 
doing so. If, on the other hand, the decres- 
holder was under the impression that he 
could not sell more than the rent charge, 
even then the judgment-debtor was probably 
under the same mistake; at any rate, he 
was not bound to object to the d:ora»o- 
holder’s selling less than what he might 
. be entitled to bring to sale. The Qonrt 


will not apply the rule of estoppel to cases 
where the judgment-debtor was not aware 
of the facts to which he was bound to 
object. See Dhanukdhart Singh v. Nathunt 
Sahu (5), Besanta Kumari Guha v. Ramkanaz 
Sen Pcddar (6) and Kabzdanund( Rudrananda) 
Thakur v. Pirtht Ohand Lal (7). In this case, 
the judgment-debtor was not aware that all 
his right in the Chintapalli village, as it 
stood atthe time it was mortgaged, was 
intended to be sold; and we are not in 
a position to say that he ought to have been 
aware that such was the case. To such a 
case the doctrine of estoppel will not apply. 
Where an act of a Court is induced by the 
mistake of parties, it may be set aside. 
Huddersfield Banking Compuny, Limited v. 
Henry Lister and Sons, Limited (8), Moore 
v. Peachy the Oharging. Cross Bank, Garnishee 
(9), and Freeman on Exeeution, Vol. 1l, 
1802, The irregularity is the mistake in 
the proclamation made by the Court. That 
mistake was, no doubt, induced in part by 
the debtor’s omission to object to the state- 
ment of the pezshcush and to his proceeding 
to state the value in accordance with that 
statement; bat his omission was due toa 
mistake for which he cannot bs held respon- 
sible, as already pointed out. Mr. Ramesam 
contends that, as against his client, who is 
the auction-purchaser, the judgment-debtor 
cannot rely on his failureto object to the 
proclamation being due to the act of the 
decree-holder; but a purchaser ata Court 
auction has no absolute right to have the sale 
confirmed where there is an irregularity in 
the publication or the conduct of the sale, 
although he could, in no manner, be responsi- 
ble for the irregularity. The sale being the 
act of the Court, the auction-purchaser has 
no absolute right to its being confirmed 
where there are irregularities in the Court's 
action. There is a considerable difference 
between an auction-purchaser’s rights before 
and after the confirmation of the sale. Where 
there has been substantial irregularity in 
publishing or conducting a sale and material 
injury has been suffered by the judgment- 
debtor in consequence, the auction-purchaser 


(B) 6 C. L. J. 62 at p. 67; 11 O. W. N. 848. 

(6) 9 Ind. Cas, 698,13 0 L. J. 192. 

(7) 11 Ind. Oas. 438; 14 ©. L. J. 346. 

(8) (1895) 2 Oh. 273; 64 L. J. Ch. 523; 12 R. 831; 
72 L. T 70 43 W. R. 567. 

(9) (1897) €6 C. L. J. 198. 
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has no right to the confirmation, We must, 
therefore, reverse the order ofthe lower 
Court and set aside the sale. The case is 
not one in which we ahonld make any order 
as to costs either in this or inthe lower 
Court. The purchageemoney should be 
refunded to the auction-purchaser. 
Appeal allowed. 


: GALCUTTA HIGH COURT. 
Seconp Civic Appran No. 2802 or 1909. 
February 10, 1913. 

Present; —Mr. Justice Coxe and 
Mr, Justice N. R. Chatterjea. 
BEHAR BUKHTIARPORE LIGHT 
RAILWAY COMPANY, Lro., THROUGH 
THEIR MaNaóotiNG AGENTS, Messes. MARTIN 
AND CO., LTbD.— DEFENDANTS— ÁPPELLANTS 
versus 
JHANDOO MAHTON, AND ON HIS DEATH 
HIS HEIR AND LEGAL REPRESENTATIVE ETWAR 


MAHTON —PiINTIFF—HRESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 102—Right 
to flow of water to another's land—-Culvert for passage of 
evater— Natural right to discharge of water—Easement 
by grani-—Culvert closed— Flood water remaining on 
land for long time-—-Imposstbility of sowing crop-—Swuit for 
damage after 5 yeavs— Decree for Rs. 50—Right of second 
appeal doubted— Misapprehension of evidence no ground 
jor second appeal— Limitation —Swtt not barred—Lia- 
bility of defendant Act of God, 

The plaintiff's cage was that his land lay higher than 
the land to the east and that the surplus water on his 
land accordingly flowed away in that direction, Some 
25 years ago, the District Board made a road to the 
east of his land and, recognising his right to the flow 
of surplus water to the east, made a culvert in the 
road by which the water passed. This was blocked 
by the defendants, the Light Railway Company, in 1902, 
In 1907, there was 2 flood, and as the water could not 
flow away through theloulvert, the plaintiff’s house and 
crops were damaged and he could not sow another 
crop. The lower Court held that the opening of the 
culvert could not have saved the house and crops, but 
that it would have rendered it possible to the 
plaintiff to grow his crop. The suit was accordingly 
decreed for Rs, 50 only: 

Held, on appeal by the defendants, 


(1) that if the lower Appellate Court had misappre- 
hended what the evidence on a particular point was, 
that was not a ground for second appeal; 

(2) that the plaintiff might be regarded either as 
having a natural right to the discharge of his surplus 
water over lower land, or as haying an easement by 
grant from the District "Board. In the first contingency, 
limitation would run from the date of the damage 
(Banomi v. Balkhansi, B, B, & E. 622) and it might he 


open to doubt whether an appeal was permitted by 
section 102 of the Codo of Civil Procedure; in the 
second contingency also no question of limitation 
would arise (Rajiup Koer v. Abul Hossein, 6 C. 
394; 7 I. A. 240; 7 O. L. R. 529); 

(3) that the defendants themselves having blocked 
the culvert, it did not affect their liability whether 
the District Board ought to have cleared itor not; 

(4) that the defendants were made liable not for 
the flood but for the flood water remaining in the 
land for a long period owing to the culvert being 
closed, and hence it did not matter that the flood was 
the act of God. 


Appeal against the decree of the Subordi- 
nate Judge, Patna, dated the 14th of June 
1£09, modifying that of the Munsif at Behar, 
dated the 22nd of September 1908. 

Babus Narendru Kumar Bose and Surendra 
Kumar Bose, for the Appellant. 

Maulvi Khurshed Hussain, for the Respond. 
ent. 

JUDGMENT.—It does not appear to us 
that there is any error of law in the decision 
under appeal, however open it may beto. 
criticism on the facts. The plaintiff's case is, 
that bis land lies higher than the land to the 
east and that the surplus water on his land 
accordingly flowed away in that direction. 
Some 25 years ago, the District Board made 
a road to the east of his land and, recognising 
his right and that of his neighbours to the 
flow of surplus water to the east, made a 
culvert in the road by which the water 
passed. This was blocked up by the . defend. 
ants in 1902. In 1907, there wasa flood and 
asthe water could not flow away through 
the culvert, the plaintiff’s house and crops 
were damaged and he could not sow another 
crop. The Court below has held that the 
opening of the culvert could not have saved: 
the house and crops, but that it would have 
rendered it possible to the plaintiff to grow 
his crop. The suit has accordingly been 
decreed for Rs. 50. 


The defendants appeal and the firat point 
taken is that of limitation. This was not 
raised in auy of the Courts below. It is 
argued that all that the plaintiff can elaim 
is an easement for the passava of the water 
and that as the culvert was blocked up five 
years before the suit, his right is gone. But 
the facts found are that the culvert was made 
by the. District Board for the passage of 
surplus water. This finding is strongly 
attacked. The learned Subordinate Judge 
says: Hight witnesses, including the Vice 
Chairman of the Behar Municipality, have 
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deposed on the plaintiffs side that the 
culvert was intended for the passage of sur- 
“plus water* * * *, There is no evidence on 
the side of the defendant Company to rebut 
this evidence". We are informed that the 
Vice Chairman says nothing of the sort and 
that Mr. Cheshire, a witness for the defendant 


Company whom the Munsifaccepts as perfectly’ 


trustworthy, says that the culvert was never 
intended for the passage of flood water. But 
this clearly is not an error of law. The 
learned Subordinate Judge refers to the 
evidence of the Vice Chairman and also to 
that of Mr. Cheshire, in another portion of 
his judgment, though ina different connec- 
tion, and if he has completely misappre- 
hended what the evidence on this point is, 
that is not a ground of second appeal, Ananda 
Ohandra Sen v. Partati Nath Sen(1). On the 
findings of the Court below, the plaintiff may 
. be regarded either as having a natural right 
to the discharge of his surplus water over 
lower land or as having an easement by 
grant from the District Board. In the first 
contingency limitation would run from the 
date of the damage | Bonomi v. Backhouse(2) | 
and it may be open to doubt whether an 
appeal is permitted by section 102; in the 
second contingency also no question of limi- 
tation would arise | Rejrup Koer v. Abul 
Hussein (3)l.. 

It is next argued that the District Board 
are responsible as i6 was their duty to keep 
the side pits clear and also the culverts, 
whereas the defendants were only concerned 
with the surface of the road. The Munsif, 
however, finds that there is absolutely no 
evidence to show that tke side pits were 
filled up and his finding does not seem to 
have been questioned in lower Appellate 
Court. Unless it is found asa fact that the 
neglect of the District Board contributed to 
the damage sustained by the plaintiff, the 
defendants cannot demand that the Board 
should contribute to the compensation. As 
to the culvert, there is a finding of fact, 
which we cannot touch in second appeal, that 
the defendants blocked it up themselves. 
It, therefore, does not affect their liability 
whether the District Board ought to have 
cleared it or not. 

(1) 40. L. J. 198. 

(2) E. B. &. E. 622; 120 E. R. 643; 27 L. J. Q. B. 378; 
28 L. J. Q. B. 878: 4 Jur. (N. 8.) 1182; B Jur. (N. 8) 


1345; 113 R. R. 799. 
(8) 6 0, 394; 7 I. A. 240; 7 O. Li. R. 629. 


Finally, it is argued that the flood was the 
act of God and that, therefore, the defendants 
are not liable. But they have not been made 
liable for the flood but for the fact that the 
flood water remained in the land for six weeks 
which the Courts have found, rightly or 


wrongly, to be due to the fact that the cul- 


vert was closed. Our attention has bean 
drawn to the evidence that it would have 
taken 95i days to lower the level of the 
water by two feet. But that clearly is a 
matter of fact and however fatal that evi- 
dence may be to the plaintiff's case, it is not 
for us in second appeal to say that if ougnt 
to have been accepted and acted on. 
The appeal is dismissed with costs, 
Appeal dismisset, 


MADRAS HIGH COURT. 
Seconp Civit, Appran No. 922 or 1912. 
August 25, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
AVANCHA LAKSHMINARASAMMA 
AND ANOTHER—PLAINTIFF3— ÁPPELLANTS 
versus 


AVANCHA LAKSHAMM.AÀ-—DEFENDANT— 


RESPONDENT. 

Limitation Act (XV of 1877), s. 18, Sch. II, Art. 62 — 
One of two brothers realising debt before partition— 
Right of the other to recover — Interest Act (XXXII of 
1839)—-Money obtained by fraud —Interest recoverable. 

A, and B. were two brothers, who jointly advanced 
the sum of Rs. 1,000 on a mortgage. In October. 
1904, A. realised Rs. 1,000 from the mortgagor in full 
satisfaction of the debt, remitting Rs. 600 without 
the knowledge of B.'s representative, C. In 1906, at 
the time of division between C. and A., the latter 
fraudulently misrepresented to him that the mort- 
gage debt was still outstanding. In December 1908, 
C., became aware of the fraud and in 1909 sued to 
recover from A. half of the sum or Rs. 1,600 which 
was due by the mortgagor when 4. realised the debt: 

Held, (1) that Article 62 of the Limitation Act ap- 
plied to the case, but the suit was not barred by limi- 
tation as O. became aware of the fraud in December 
1908 and under section 18 of the Limitation Act, time 
must be computed from that date; 

(2) that C. was entitled to a decree for Rs. 500, 
being the amount actually collected by 4. with in. 
terest from the beginning of 1906 till December 1908 
and from the date of the suit till recovery. 

Article 62 ie intended to apply to all cases 
where the plaintiff claims money which the defendant 
has received but which ew equo et bono the defendant 
ought to refund to plaintiffs, 


~ 
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Netumprakkot Komath Veetil Sankunni Menon v. 
Nellumprokkotti Komath Veetil Govinda Menon, 14 Ind. 
Cas 254; 22 M. L. J. 485; (1912) M, W. N. 516; 11 M. 
L. T. 825, followed. 

Segu Chidambaram v. Segu Balaya, 12 Ind. Cas. 704; 
(1911) 2 M. W., N. 467; Tallis v. Saldanha, 10 M. 69 
and Vaidyanatha Aiyar v. Atyasamy Aiyar, 1 Ind. Cas. 
408; 82 M. 191; I9 M. L. J. 94; 6 M. L. T. 49, re. 
ferred to. 

Act X XXII of 1839 expressly provides that interest 
shall be payable in all cases in which ib is payable by 
law. And money obtained by fraud can be recovered 
with interest under the law. 

Johnson v. Rez, (1904) App. Cas. 817; 73 L. J. P. 
C. 1131 91. L, T. 284; 58 W. R. 207; 20 T. L. R. 697, 
followed. i 

Kamalammal v. Peeru Meera Levvat Rowthen, 20 M. 
481; 7 M. L. J. 268; Surendra Kumar Basu v, Kunja 
Behary Singh, 27 C. 814 at p. 818; 4 C. W. N. 818, 
distinguished. 

Saunadanappa v. Shivbasava, 31. B. 354; 9 Bom, 
L. R. 439 and Subramania Atyar v. Subramania Aiyar, 
31 M, 250; 18 M. L, J. 245; 3 M. L. T. 278, referred to. 


Second appeal against the decree of the 
Court of the Temporary Subrediuate Judge 
of Vizagapatam in Appeal fait No. 477 of 
1910, preferred against that of the Court 
of ‘the District Munsif of Hilamanchilli 
in Original Suit No. 480 of 1909. 

Mr. V. Ramesam, for the Appellants. 

Mr. S. T. Srintvasagopalacharz, for the 
Respondent. 

JUDGMENT. 

SADASIYA ÁIYAR, J.—The plaintiffs and de- 
fendant respectively represent two brothers, 
Narasinga Row and Ramamurthi, who had 
jointly advanced a sum of Rs. 1,000 on mort- 
gage. The plaintiffs sued for the recovery 
of a half sharein the mortgage amount 
which they seek to recover not from the 
original mortgagor but .from the defendant, 
who represents the other co-mortgagee 
Ramamurthi, because the plaintiffs aliege 
and these allegations have been found by 
both the Courts tobe true and there is no 
reason why we should not accept their find- 
ings—that Ramamurthi has released the 
whole of the mortgage-debt of a little over 
Rs. 1,500 on receipt of Rs. 1,000 and not 
merely the half to which he was entitled. 
It has also been found that Ramamurthi 
fraudulently misrepresented to the plaint- 
iffs that the mortgage-debt in question was 
outstanding at atime when Rs. 1,000 of the 
same had really been collected. (See the 
2nd issue and the Subordinate Judge's judg- 
ment, paragraph 1, and the Munsif’s judg- 
ment, paragraph 8). 

The first question that is argued before 


us is whether the suit was barred by limita- 
tion.. No issue on this point was raised in 
the Munsif’s Court but the point was con- 
sidered by the Subordinate Judge and decided 
in favour of the plaintiffs. The Subordinate 
Judge was of opinion that Article 62 of the 
Limitation Act did not apply to this cage 
and that Article 120 applied. In Netumprak- 
kot Komath Veetil Sankunnt Menon v. Nellum- 
prokkoltt Komath Veetil Govinda Menon (1), 
Benson, J., and myself held that Article 120 
should be applied only as a last resort in cage 
no other Article is applicable; that Article 62, 
relating to money had aud received for the 
use ofthe plaintiff, was intended to cover 
allcases where the plaintiff claims money 


whieh the defendant has received but 
which ez cqun et bono the defendant 
ought to refund to plaintiff, and that 


the action for money had and received, is 
a very extensive and beneficial remedy, 
[The report in 22 M. L. J. 435 is incorrect 
in stating that that reported case was 
decided by Benson, J., ond Sundara, Iyer, 
J. I have verified that it was decided by 
Benson, J., and myself]. I think the case of 
Segu Ohidambarama v. Vegu Balya (2), 
decided by Abdur Rahim and Spencer, JJ., 
established that such a suit as pre- 
sent will be covered by Article 62. The 
suit in that case was by the plaintiff for 
his share of rent realised by the defendant 
after partition between the parties. See algo 
Vaidyanatha Atyir v. Atyasamy Adyar(3), No 
doubt, these were cases in which the debt wag 
recovered after partition, while the present ig 
a case in which the debt was recovered before 
partition. In Tellis v. Saldanha(4), where the 
plaintiff was entitled jointly with defendants 
Nos. land Z2tothe whole of a rent which 
was received by defendants Nos. l and 2 alone, 
it was held that the plaintilf's right to 
recover his moiety was governed by Article 
62, seo at page 73. I am, therefore, of 
opinion that Article 62 applies to this case. 
The whole amount of Rs, 1,000 was received 
in this case by defendait ia Oatobor 194, 
and this suit was brought in July 1999. 


(1) 14 Ind, Cas. 254; 22 M. L, J 485; 11 M L. 825; 
(1912) M. W. N. 516. 

(2) 12 1nd. Cas. 704; (1911) 2 M. W. N. 467. 

(3) 1 Ind, Cas. 428; 32 M. 101; 19 M. D. J. 94; 8 M. 
L. T. 49. 

(4) 10 M. 69. 
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Prima facie, therefore, this snit was barred; 
but it appears the defendant misrepresented 
to the plaintiff in 1906 that the money had 
not been collected from the debtor. If so, 
section 18 of the Limitation Act will apply 
when the time must be computed from the 
date when the defendant's fraud became 
known to the plaintiff, and that was in 
December 1908. Hence though Article 62 
applies, the suit is nob barred by limitation. 
The respondent (defendant) must, therefore, 
fail in his contention that as the plaintiff's 
(appellant’s) claim was wholly barred, the 
plaintiff's (appellant’s) claim for the interest 
disallowed by the lower Appellate Court, 
which elaim is the subject of this second 
appeal, canvot be grauted. I might further 
add that the plaintiffs had no right till 1906 
when the parties became divided in interest 
to sue for their half sharo of the amount 
collected by Ramamurthi. 

The plaintiffs claimed in the plaint not 
merely the half share inthe Rs. 1,000 re- 
covered by the defendant’s husband from 
the common debtor in 1904 but they claimed 
half of Rs. 1,600 which was really due by the 
debtor in 1904 when the defendant’s husband 
remitted the amount. of Rs. 600 and received 
only Rs. 1,000 in full satisfaction. The 
plaintiffs also claimed interest on half of 
the whole of the Rs. 1,400 from 1904, The 
Subordinate Judge allowed the plaintiff’s 
claim only in respect of half of Rs. 1,000 
or Rs. 500 and did not allow interest even 
on this Rs. 500 prior to date of suit. The 
second. appeal relates to the difference 
between half of Rs. 1,600 aad half of 
Rs. 1,000, £e, half of Rs. 600 aud to the 
interest before suit. 

The Subordinate Judge was, no doubt, 
wrong in thinking that the defendant's 
husband was entitled to remit so as to bind 
ihe plaintiffs andthe amount due to both 
the plaintiffs and the defendant’s husband 
by the debtor. The Subordinate Judge’s 
disallowance of the plaintiffs’ claim to the 
half of the sum so remitted cannot ba sup- 
ported on the ground on which the Sub- 
ordinate Judge based it. Bab it can ba 
supported on the ground, namely, that, if 
the remission by the defendant's husband 
in favour of the debtor is not binding on 
the plaintiffs’ half share, the plaintiffs ara 
still entitled to proceed against the deb*or for 
their half of the sum remitted and hence 


they have no cause of action against the do- 
fendant’s husband for such sums. 

Act XXXIT of 1839 expressly provides that 
interest shall be payable in all cases in which 
it is now payable by law, | Lord Maenaughten, 
in delivering the judgment of the Privy 
Council in Johnson v. Reg. (5), expressed 
himself as follows: — In order to guard against 
any possible misapprehension of their Lord- 
ships’ views, they desire to say that, in their 
opinion, there is no doubt whatever that 
money obtained by fraud and retained by 
fraud can be recovered with interest, whether 
the proceedings be taken in a Court of equity 
or in a Court of Law or in a Court which has 
a jurisdiction both equitable and legal." It 
would, therefore, seem to be clear that the 
plaintiffs are entitled to recover their half 
share in the mortgage-debt with interest. 
In none of the cases on which the respond- 
ent's Pleader relies was fraud an ingredient, 
The first to which we have been refer- 
red is Kamalammulv. Peeru Meera Leveat 
Rowthen (6), where it was decided that as the 
money was due as rent, it would not earry any 
interest. In Surendra Kumara Basu v. Kunja 
Behary Singh (7), it was held that interest 
was not due ona loan unless i6 fell within 
the provisions of the Interest Act. In 
Saunadanappa v. Shiebasava (8), the High 
Court of Bombay awarded interest to the 
plaintiff on a sum of money deposited with 
the defendant though there was no express 
agreement to pay interest and no notiea ia 
writing tothe effect that interest would ba 
charged. Mr. Justice Chandavarkar in deli- 
vering the judgment of the Court relied upon 
the fact that the parties were Hindus govern- 
ed by the Mitakeshara Law and that that law 
required loans to be re-paid with interesi. 
Interest was, therefore, ordered to ba paid. 
That case was dissented from in Subramanita 
Ayar v. Subramania Aiyar (9), where interest 
was claimed on a sam of money paid to the Ist 
defendant underan agreement which fell 
through and where there was no agreement 
to pay interest and no demand in writing, on 
the ground that the Hindu usage .to pay 
interest did not affect the question as the 


(5) (1904) A. C. 817; 73 L. J. P. C. 1183; 91 L.T. 
234; 53 W. R. 207; 20 T. L. R. 697. 

(6) 20 M. 481. 

(7) 27 O. 814 at p. 818; 4 C. W. N. 818. 

(8) 81 B. 364, 9 Bom. L. R. 436, 

(9) 31 M. 250; 18 M. L. J, 245; 3 M. L, T. 279. 
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Hindu Law was not binding in such mat "m 
as payment of interest. Thess cases are, 
therefore, not wholly applicable to the acts 
now before us. 

If the plaintiffs had not been kept out of 
the knowledge of their claim by the defend- 
ant’s husband's fraud, they would have boen 
in a position to demand interest on half of 
the amount received by the defendant's hus- 
band for the plaintiff's use from the 
beginning of 1906. That opportunity wis 
delayed by the defendant's husband’s fraud 
from the beginning of 1906 till December 
1908, l 

The plaintiffs are, therefore, eutitled to 6 
per cent, interest on the Rs. 500 from the 
beginning of 1906 till December 1903 and 
again from date of suit till recovery. The 
lower Appellate Court’s decree will be 
modified to this extent. The appellant will 
have his proportionate costs throughout. 
The respondents will bear their costs. The 
memorandum of objections is unsustainable 
and is dismissed. 

TyABIT, J.—I agree. 





CALCUTTA HIGH COURT. 
REGULAR Cryin Appaat No. 36 or 1911. 
July 25, 1913. 

Present: —Mr. Justice Beachoroft and 
Mr. Justice Newbould. 

Maharajah Sir RAMESHWAR SINGH— 

P£AINTIFF—ÁPPELLANT 
versus 
Srimai JANESBHWARI BABOOSHIN AND 
EKRADSSEWAR SINGH-—DargNbANTS— 


RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 43, 
867, 868—Subdstitution of representative for deceased 
defendant —Babooana grant—Charge —Interested person 
making payment to save estate, i} gets charge on estate. 

In 1906, the plaintiff brought a suit against J. to re- 
cover Hs 18,738 odd on account of arrears of revenue 
and cesses due for J.'s moiety share in certain Baboo- 
ang properties. In accordance with the tei ms of & com- 
promise previously entered into, J.’s brother, Æ., who 
was the owner of the other half share of the property, 
was made a defendant in that suit. During the pen- 
denoy of the suit, J. died, and a dispute arose be- 
tween his widow and his brother (the two defendants 
in the present suit) as to the possession of the share 
left by J. 

The plaintiff got E., the brother, substituted stating 
that he did not want a decree against the widow and 

obtained a deoree against Æ. alous. The widow was 
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successful in a suit brought by her against E. for pos- 
session of the half share of the property left by her 
husband. Thereupon, the plaintiff brought the pre. 
sent suit fora declaration that J. made default to the 
extent of Rs. 18,738 odd, that the Court should hold 
that the widow having been in possession of the 
estate was liable to pay the arrears covered by the 
decree in the suit of 1905, and for a declaration that 
the arrears were a charge on J. s share of the Babooang 
property: : 

Held, (1) that section 48 of the Civil Procedure Code 
of 1882 was nob applicable to the suit and that ib was 
nob barred under that section, for the plaintiff was 
not splitting up his claims but, on the contrary, 
claimed the whole amount due from the estate of J; 
that the provisions of section 367 of the Code of 
1882 applied only.in the case of the death of the 
plaintiff and had no application to the cass of the 
death of a defendant; that it was for the plaintiff to 
choose under section 368 against whom he proposed 
to proceed whou the defeudant died, and if some 
one else, with an adverse claim to the nominee of 
the plaintiff, wished to be made the representative, 
he should have been added by the plaintiff as a 
party, and that the widow in the present cage 
could not be bound by the previous decree; 

(2) that the condilion in a Babooana grant 
for maintenance that the grantee should pay the 
Government revenue to the grantor, did not suffice to 
create a charge upon the Babooana estate; that there 
was no general rule of equity to the effect that any 
person having an interest in an estate, who mado a 
payment to save the estate, obtained a charge on 
the estate; and that the suit was barred by limita. 
iion. 

Appeal from the decree of the first Sub- 
Judge of Bhagalpore, dated November 21st, 
1911. 

Dr. Rash Behari Ghosh, Babos Ram Oharan 
Mitra and Jogendra Nath Mukherji, for the 
Appellant. 

Babus Baldeo Narain Singh.and Naresh, 
Chandra Sinha, for the Respondenta, 


JUDGMENT. 


Bsacacrorr, J.— The plaintiff in the suit 
out of which this appeal arises is the 
Maharaja of Darbhanga. The facts, which 
are not disputed, are that the grandfather 
of the plaintiff granted certain properties, 
mentioned in the schedule, to his youngest 
son, Nitreshwar Singh, in aecordance with a 
family custom by which portions of the 
estate, which is impartible, are given to 
junior members of the family for mainten- 
ance subject to the condition that the grantees 
should regularly pay the Government 
revenue and cesses due from those portions 
of the estate, to the Raj treasury. These 
grants are well known as Babooana grants, 

Nitreshwar Singh died leaving two song, 
Ei&radeswar, who is the second defendant 
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and Janeswar, whose widow is the first de- 
fendant. These two sons succeeded jointly 
to the Babooana property but sabsequently 
Separated, each taking half the property. 

Hkradeswar and Janeswar having made 
default in payment of revenue and cesses, a 
Suit was instituted in 1898 by the then 
Maharajah, the eldest brother of the plaintiff, 
t» recover the arrears due, which were for a 
period of nearly three years. 

The plaintiff succeeded to the Raj during 
the pendency of that suit and in April 1823, 
a compromise was effected between him and 
the two brothers. By the compromises the 
shares of the two brothers in the Babooana 
property were defined and declared to be 
equal, and a separate account of their liabili- 
‘ties was opened, but it was also agreed that 
if in future either of the two brothera made 
default, the Raj would be entitled, though not 
bound, to make the co-sharer of the defaulter 
a co-defendant in any suit which it might be 
necessary to bring, subject to this condition 
that in execution of the decree obtained in 
such suit, the Raj woald be entitled to put up 
for sale in the first instance only the share 
of the defaulter, but thatif the proceeds of 
the sale of that share were insufficient to 
satisfy the decree, the share of the co sharer 
might be brought to sale for the balance. 

Subsequently in 1905, the plaintiff brought 
a suit against Janeswar to recover 
Rs. 18,738-15-6 on account of arrears of revenue 
and cesses, due for Janeswar's moiety share. 

In accordance with the terms of the com- 
promise entered intoin 1899, Hkradeswar 
was also madea defendant in that suit. 
During the pendency of that suit, Janeswar 
died and a dispute arose between likradeswar 
and the widow of Janeswar, as to the title to 
succession to the estate of Janeswar. The 
dispute culminated in a suit brought by 
Ekradeewar against the widow for possession 
of .the estate. Hkradeswar succeeded in the 
first Court, but on appeal to this Court it was 
held that the widow was the successor and 
legal representative of the deceased and the 
suit was dismissed. An appeal is now 
pending before the Privy Council. 

The suit instituted by the plaintiff, in 
1905, against Janeswar had meanwhile pro- 
ceeded, Ekradeswar having been substituted 
in place of the deceased Janeswar. Finally, 
the principal claim was admitted by Ekrades. 
war though the interest claimed was dis. 


INDIAN OASES, ` 


[1918 


puted, On the 27th July 1906, the Court 
deereed the fall amount claimed. 

The substitution of Elkradeswar in place of 
the deceased Janeswar had nob been effected 
without protest from the widow. The plaintiff 
reported the death of Janeswar and applied 
for the substitution of Hkradeswar on the 
21st May and the order for substitution was 
made the same day. On the 19th June, the 
widow applied to the Court to be substituted 
in place of Janeswar, On the 25th June, the 
application was heard and as no objection 
was offered by plaintiff’s Pleader, an order 
was made substituting the widow for 
Janeswar though there was no order eaucell- 
ing the previous order for substitution. 

On the 20th July, two petitions were put 
in by the plaintiff’s Pleader, one on his own 
behalf and one on behalf of the plaintiff. 
The first, after referring to the application 
to substitute Ekradeswar for Janeswar and 
the order passed thereon, stated that when 
the petition of the widow to be substituted 
had been presented, the Court had inquired 
from him if he had any objection to her 
being made a party and he had, in exercise 
of his own discretion, stated that he had 
no objection to her being made a party and 
the case being proceeded with in presence of 
both parties, but he never meant to admit 
that she was the legal representazive of 
Jaueswar or should be recorded as such. l 

The other petition was to the same effect 
though it contains an allegation which is 
absent from the Pleader’s petition, vëz., that 
when the Court enquired from the Pleader if 
he had any objection to the widow being made 
a party, he said he had not, if she wished to be 
added, though he submitted that Ekradeswar 
was the legal ropresentative of the deceased. 
The petition went on to say that Hkrades- 
war alone ought to be a party as representa- 
tive of the deceased and that the widow had 
no right to be substituted for Janeswar or 
even to be added as a party to the suit, and 
there was a prayer that the order adding her 
as a party should be revoked and the case 
tried in the presence of Ekradeswar alone. On 
both these petitions, the widow’s Pleader 
noted his objection. 

I may pause here fora moment to remark 
that these petitions do not bear the stamp of 
bona fides. The petition of the widow asking 
to be substituted was ordered to be heard on 
the date fixed for hearing the suit-——it was 
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put up on that date—the Court asked -the 
Pleader if he had any objection to offer, the 
Pleader according to his own petition uader- 
stood the inquiry of the Court to be whether 
he objected to her being added asa party 
and he said he had not, according to 
the petition filed by him on behalf of the 
Raj, he urged also that Hkradeswar was the 
legal representative. Yet inspite of his sub- 
mission, the Court did not merely add her 
as a party, but made an order for substita" > 
in her favour aud recorded that the plaintiff's 
Pleader had no objection to this course. If 
is difficult to imagine that the Court, under- 
standing as it did that the widow's applica- 
tion was one for substitution, should, in the 
face of the Pleader’s argument, that Hkrades- 
war wasthe legal representative, have re- 
corded that the Pleader did not object to an 
order for substitution if the Pleader was 
merely not opposing her baing added asa 
party. 


When the petition of the plaintif was pub 
up for hearing, the widow's Pleader opposed 
16. 
the 20th July, it was stated, on behalf of the 
plaintiff, that he did not want a decree against 
her, and the result was that the Subordinate 
Judge struck her off, the record considering 
it inadvisable that she should remain on it 
against the wishes of the plaintiff, and re- 
marking that she would not be bound by any 
decree that might be passed and her interests 
would not suffer. Finally, as already remark- 
ed, the suit was decreed with this significant 
passage in the ordering portion of the judg- 
ment—the decree I may remark has not 
been exhibited in the case, but presumably 
is in accordance with the judgment—' This 
order will not enable the plaintiff to 
make any portion of the estate of Janeswar 
in the hands of any person, other than the 
defendant, liable for the decree.” l 

When the widow was successful in the 
suit brought against her by Hkradeswar, 
the plaintiff, who had supported Ekradeswar 
in that suit, was in this difficulty that he 
could not, under the terms of the compromise, 
proceed against Hkradeswar’s share in the 
maintenance tenure, until Janeswar’s share had 
been sold, and he could not proceed against 
Janeswars share which was now in the 


hands of the widow on the decree against 


Ekradeswar. 
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The result was the present suit, in which 
the plaintiff asks (1) fora declaration that 
Jaueswar made default to the extent of 
Rs. 18,738.15.9, (2) that the Court shoald 
hold that the widow being in possession ' of 
the estate under the High Court decree is 
liable to pay the arrears covered by the 
desree in the suit of 1905, (3) a decres for the 
amount with interest from the date of tke 
previous decree, (4) for a declaration that 
the arrears area charge on Janeawar’s share 
of the maintenance tenure. There are also 
the usual prayers for costs and other relief. 

It is alleged in the plaint that on Janes- 
war's death, Wkradeswar attempted to get 
possession of the estate and sucoseded to a 
great extent, and that sometime afterwards, 
the widow succeeded in getting possession. 
The allegation that Hkradeswar succeeded 
in getting possession toa great extent is 
traversed inthe written statement of the 
widow and the only evidence that thera is 
on this point in the very short examination 
of the three witnesses who were called in the 
ease,is in her favour. 

lt is also alleged in the plaint that the 
reason why the widow was not brought on 
the record as representative of Janeswar in 
the suit of 1905 was misconception on the 
part of the plaintiffs agent. This miscon- 
ception, it is argued, was a reasonable one in 
view of an alleged family custom that 
maintenancs tenures never devolved on 
females, a custom which the plaintiff tried 
to support in Ekradeswar's suit against the 
widow. Now, whatever may be the truth 
as tothe existence ofthe’ alleged family 
castom, it is quite clear that the plaintiff 
was put on notice of the widow’s claim by 
her petition of the 16th June 1906, a peti- 
tion in which it was definitely asserted that 
Ekradeswar had made au attempt in the Court 
of the District Judge to get possession of the 
estate and had failed. 


The learned Subordinate Judge dismissed 
the suit on two grounds, (1) that in the 
previous suit the plaintiff was satisfied with- 
a decree against the assets in the hands of 
Ekradeswar and deliberately refrained from 
seeking a decree against the assets in the 
hands of the widow, aud, consequently, the 
suib was barred by the provisions of section 
43 Code of Civil Procedare; (2) that the suit 
was barred by limitation, 
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It is now argued that section 43 has 
no application, for the plaintiff was not split- 
ting up his claim but that on the contrary 
he claimed the whole amount due from the 
estate of Janeswar. I am of opinion that 
this contention is sound and that section 43 
has no application to the circumstances of the 


case. 

Itis next argued that the suit is not 
barred by limitation, for it is in fact a suit 
ona judgment, the period of limitation for 
which is 12 years. To support this conten- 
tion, it is argued that the decree in the previ- 
ous suit binds the estate, though, in fact, 
the wrong person may have been substituted 
‘in, place of Janeswar in that suit, and re- 
liance is placed on the cases of Ramaswamz 
Chettiar v. Oppliamant Ohettr (1), Kadir 
Mohtdeen Markayar v. Muthukrishna, Aryar 
(2) and  Prosunno Ohunder Bhuttacharjee 
v. Kristo Ohytunno Pal (3). 


T am of opinion that none of these cases 
support the contention of the appellant. In 
the case of Ramaswamt Chettiar v. Oppliana- 
nai Chetti (1), the person who was brought in 
to represent the estate of the deceased was 
his natural father, who was in fact in pos- 
session of the estate and who claimed under 
a Will which at the time had, after contest, 
been held to be genuine, though subsequently, 
the Will was found not to be genuine. In 
the case of Kadir Mohideen Markayar v. 
Muthukrishna Aiyar (2), the person who 
was brought onthe record to represent the 
deceased was one of three sons and three 
daughters of the deceased, he raised no 
objection that he was not the sole represen- 
tative of the deceased and tke other heirs, 
whose interests were identical with his, did 
not apply to be brought on the record. The 
learned Judges remark; "I6 will, of course, be 
open to any other person, who 18, or claims 
to be, the legal representative or one of the 
legal representatives of the deceased, to apply 
to have his name also entered in the record 
as a legal representative in place of the de- 
ceased defendant. If the true legal repre- 
sentative or all the legal representatives do 
not intervene, it can be due only to his or 
their laches.” In the case of Prosunno Ohunder 


(1) 4 Ind, Cas, 1059; 33 M, 6; 6 M. L. T. 269; 19 M. 


L. J. 671 
(2) 26 M. 230; 12 M, L. J. 868. 


(8) 4 Ü. 842; 3 C. L. BR. 154. 
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Bhuttacharjee v, Kristo Ohytunno Pal 
(3), deceased had been living with one 
Bibhuti as his wife.. After his death, no 
relatives appeared aud she continued to live 
in deceased’s house and was in possession of 
his property. A creditor of deceased got a 
decree against Bibhuti as representing him, 
When he tried to execute it, he found Fro- 
RAMYA, a distant relation of deceased, in 
possession claiming, not as an heir but under 
a Will, of which he had obtained Probate : 
after the creditor had got his decree. It was 
found that the creditor had brought his suit 
in good faith believing Bibhuti to be the 
representative of the: deceased. It was held, 
though with some hesitation, that the party, 
who took possession of the estate of the 
deceased, should be treated for some pur- 
poses as. his representatives, and that the 
judgment obtained against such a repre- 
sentative was nob a mere nullity and was 
sufficient to enable the creditor to sue the 
executor to have the decree satisfied. 

The essential features of these cases are. 
wanting in the present case. The interests 
of Hkradeswar and the widow were not 
identical, the widow and not Hkradeswar was 
in possession; the widow appeared and 
claimed to represent the estate but not only 
was she finally not even madea party but 
was removed from the record, on which she 
had been placed, on the application of the 
plaintiff, on the express understanding that 
she would not be bound by the decree and 
that her interests would in no way suffer. 

An attempt has been made to throw the 
blame for the substitution of Hkradeswar in 
place of Janeswar, on the Court, it being 
argued that the Court ought to have decided 
who was the proper person to represent 
Janeswar and that the application to sub- 
stitute Ekradeswar was bona fide, Now not 
only have Í grave doubts as to the bona fides 
of the application to substitute Hkradeswar 
especially in face of the opposition of the 
widow, butitis clear that section 368 of 
Act XIV of 1882 does not lay on the Court 
the daty which the appellant seeks to impose 
upon if. On the contrary, it is for the 
plaintiff to choose against whom he proposes 
to proceed and if some one else, with an 
adverse claim to the nominee wishes to be 
made the representative, he should be added 
asa party. The provisions of section 367 
apply only inthe case of the death of the 
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plaintiff and have no application to the case 
of the death of a defendant. Ths reason for 
the different treatment of the two cases Is 
obvious. . 

Now, not only is it clear that in the oir- 
cumstances the decree cannot be held to 
bind the widow but itis perfectly clear that 
if a suit could be brought on the judgment, 
it would be wholly infructuous as against her 
when that very judgment expressly decided 
that the decretal amount, could be realised by 
the sale of the estate in the hands of Ekra- 
deswar alone and that no portion of the 


estate in the hands of any: other person was- 


to be made liable. 

It is next contended that the arreara are a 
charge upon the estate in whosoever’s hands 
the assets may happen to be aud as such 
the period of limitation 1s 12 years. The 
widow, it may be here noted, admits that the 
arrears were in fact due, If is argued that 


from the nature of the agreement that the ` 


maintenance holder is only to take the profits 
of the estate provided that he pays the Gov- 
ernment revenue tothe Maharaja, the pay- 
ment of the Government revenue should be 
considered a charge upon the estate. To 
support this proposition, reference is made 
to the case of Durgadut Singa v. Maharaja 
Str Rameshwar Singh Bahadur (4), in 
‘which their Lordships of the Privy 
Council remarked: — It never could be per- 
mitted that the subject of the grant could 
be enjoyed and the eondition upon which it 
was made disregarded.” Bat their Lordships 
were merely dealing with the question 


whether a maintenance estate was alienable | 


or not and in the very sentence from which 
the above passage is quoted, they remark 
that the Maharaja may sue for the amount of 
Government revenue paid by him and re- 
cover it by sale of the interest granted for 
maintenance. No authority has been shown 
to us to support the view that sucha pay- 
ment creates a charge. To support the 
opposite view, respondent's Pleader relies on 
the Full Bench decision of Kino Ram Das v. 
Mozoffur Hasain haha (5). That case is 
distinguished on the ground that it was a 
` guit brought by a cosharer in a revenue 
paying estate, who had paid the whole reve- 


(4) 4 Ind. Cas. 2; 38 L A. 176 at p. 188; 6 A. L. J. 
847; 0 M. L. T. 63; 10 C. L. J. 283; 11 Bom. L. R. 901; 
13 0. W. N. 1013; 19 M. L. J. 587; 86 C. 918 (P. O.). 

(5).14 O. 809. 
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nue due to save the estate from sale and that 
the real remedy of a co-sharer in such a case 
is by a'suib for contribution, a remedy which 
would not be available in the present case. 
In that case, Wilson, J., pointed out that 
there was no general rule of equity to the 
effect that any person having an interest in 
an estate, who makes a payment to save the 
estate, obtains a charge onthe estate. No 
doubt, the Maharaja has an interest in the 
maintenance estate in thissense that itis never 
separated from the zemindari [ Baboo Gunesh 


. Dutt Singh v. Maharaa Moheshur Singh (6)], 


and that onthe failare of heirs, the estate 
would revert to the Raj; but there is this 
difference between Kinu Ram’s case (5) and 
one like the present, that in the former case 
there is no contract between the parties, 
whereas in the present there is, and in the 
former case, the charge vlaimed was based on 


the theory that the payment saved the estate, 


whereas in the present case the claim of a 
charge is based not on the ground that the 
Maharaja had made a payment to save the 
estate, for he would have to pay the whole 
Gevernment revenue due fromthe Raj in 
any event, but on the ground that Janeswar 
failed to carry out his contrast to make 
eertain payments to the Raj Treasury. l 
am of opinion that that cass has no bearing 
on the present question. 

In reply, it was attempted by the appel- 
lants’-Pleader to support the theory ofa charge 
on the analogy of the Bengal Teuanoy Act, 
which prcvides that rent shall ba a first 
charge ona tenure or holding, though the 
learned Pleader expressly repudiated the 
applicability of that Act in the present case. 
It is obvious that an analogy cannot bo 
drawn from the provisions ofa statute ia- 
tended to meet a particular case. 

A charge can be created only by operation 
of law or act of parties. Iu the present case, 
there is no question of the first method. If 
a charge was created if must have been by 
the second method. The Subordinate Judge 
has disposed of the question by saying there 
is no evidence of a charge. All that we have 
is what is contained in the plaint, the first 
12 paragraphs of which the defendant ad. 
mits to be correct. From that all that we 
know of the terms of the grant is contained 
in the statements that the grant was one for 


(6) 6 M. I. A. 161 a5. p. 197; 19 Eng. Rep. 61, 
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maintenance and that the grantee was to pay 
the Government revenue and cesses to the 
Raj Treasury. Such conditions do not, in 
my opinion, suffice to create a charge. 

Bat it was urged by the learned Plender 
who replied on behalf of the appellant, and T 
may note that this suggestion was not made 
by Dr. Rash Behary Ghose in opening the 
appeal,that paragraph 10 of the plaint modi- 
fied the original contract and oreated a 
charge. If that argument be correct then 
the theory of an original charge cannot, be 
invcked to support the suit. 

In my opinion, the agreement which is 
recited in paragraph 10 of the plaint did 
nol create a charge. Whatappears from the 
plaint to have happened wasthis. The grant 
was tothe father of Hkradeswar and Janeswar 
and on his death the brothers divided the 
property. The Maharaja would apparently 
only recognise the partition on conditions, 
one of which was that if the sale proceeds of 
the share of one co-sharer was insufficient to 
satisfy a decree in oase of default, the share 
of the other was to be liable to sale. The. 
provision was really in favour of the brother 
aa it restricted the liability to sale in the first 
instance to the share in default, If no 
charge existed before, Ido not think thig 
compromise created one; if ib created one at 
all, it only created it on the share of one 
co-sharer, in respect of default by the other 
co sharer. 

I would, therefore, dismiss the appeal with 
costs, 

NEWBOULD, J.—1 agree. 

Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No. 840 op 1912. 
Avril 30, 1913. 

Present: —Mr. Justice Miller and’ 

Mr. Justice Tyabji. 
MANONMANI AMMAL —PLAINTIFF— 
APPELLANT 
versus 
VYTHIALINGA NAICKER AND OFPFHERS— 


DEFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. IT, r. 2 — 
Purchase of shares of two members of undivided 
Hindu jamily—Separate sate-deeds—Ajter purchase 
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suit brought on first sale-deed—Right to bring suit on 
the other barred. 

The plaintiff in this case purchased the shares of 
two of the members of an undivided Hindu family, 
by two separate sale-deeds on different dates. After 
the purchase of the shares, he instituted a suit 
claiming to recover the share purchased under one of 
the sale-deeds. and, subsequently, filed the present 
suit to recover the share in respect of the other: 

Held, that the suit was barred by Order TI, rule 2, 
Civil Procedure Code. In the first suit, the plaint. 
iff was bound to have claimed the shares in respect 
of both the sale-deeds. 

Per Milter, J.— The plaintiff had a single cause of 
action against the family of his vendors and the fact 
that he put the two sale-deeds in evidence would not 
affect the cause of action. The fact that the right 
of possession was vested in him at different dates 
was not material. 

Per Tyabji, J.— The cause of action was the right to 
sue all the co-parceners for partition of the estate 
and for delivery to the plaintiff of such share as he 
was entitled to receive out of the co-parcenary 'pro. 
pertios at the time of the suit. The cause of action 
was not to have the rights of the plaintiff under the 
sale-deeds enforced. For, sofar as the sale-deeds 
were concerned, their function was exhausted prior 
to the first suit. Each of the plaintiff's vendors had 
permitted the plaintiff to step into his shoes as a 
co-parcener, and the plaintiff came into the Court on 
tho basis of a new relationship that had arisen, no 
doubt, through the medium of the sale-deeds, but 
which could only arise after the sale-deeds had had 
their full effect. i : 

Second appeal against the decree of the 
District Court of Chingleput, in Appeal Suit 
No. 211 of 1909, preferred against that 
of the Court of the District Münsif of Poona- 
malli. in Original Suit No. 460 of 1907. 

Mr. K. P. M. Menon, for the Appellant, 

Mr. O. Venkatasubbaramiah, for the Re. 


spondents, 
JUDGMENT. 

MILLER, J.— The point is a short one but 
not very easy and it is after some doubt that 
I have arrived at the conelusion that the 
Courts below are right. 

. The question is whether the cause of action 
in respect of which the two suits have been 
instituted is one and the same and to arrive 
at the answer we must, I think, have regard 
to the position of affairs at the date of the 
earlier suit. 


At that date, the plaintiff had, by two sepa- 
rate transactions, acquired the shares of two 
outof five (or perhaps four, the number is un- 
important for my present purpose) mem- 
bers of an undivided family. The shares 
had not been separated and to obtain the 
benefit of his purchases, the plaintiff, being 
driven to a suit, had to sue the whole family, 
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At the date of the suit, he could say:— IL am 
entitled to two-fifths of the family property," 
but he could not say:— I am entitled to one- 
fifth here and to one-fifth there, to one-fifth 


‘of such and such fields and to one-fifth of. 


such and such other fields" His second 
purchase had augmented the proportion of 
the whole to which he was entitled, but did 
not give him a right to localize a second dis- 
tinct fraction of it. 

His right was against the whole family to 
have two-fifths (if that be the correct fraction) 
marked out and put in his possession); he 
could not sue his vendors separately for 
neither of them, with the concurrence of the 
other and of all the other members of the 
family, was in a position to put him in pos- 
session of anything. 

That being so, it seems to me he had a 
single cause of action against the family and 
the fact that he had to putin evidence two 
sale-deeds does not seem to affect the cause 
of action. 

Tue fact that the right of possession was 
vested in him at.different dates is not material; 
that is made clear by the illustration to 
. Order IT, rule 2, of the Civil Procedure Code. 

Had the two vendors sold their shares by 
one deed in which both joined, it could not, 
I think, be denied that the plaintiff's cause 
of action against the family would have been 
single and the case does not seem to me 
to be altered by the fact that there are 
two deeds. 


For, ib is not the fact of acquisition 
which gives the cause of action. 
plaintiff instead of asking for possession 
had transferred his right to some third 
person, that person would have had, I venture 
to think, but one cause of action against the 
family, and tho plaintiff would never have 
had any cause of action. A cause of action 
arises, I take it, when the claim is denied; 
and when the plaintiff’s claim was denied, he 
was in possession of a right as against the 
family to two-fifths of their property; and 
if then, he sued for one-fifth only, he must 
be taken, as a matter of law, to have omitted 
part of his claim in respect of his cause 
of action. 

Ido not think it necessary to discuss 
the numerous cases in which the provisions 
of the Code which is now found in Order II, 


rule 2, has been in question, each case must 
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depend on its own facts, and it is offen a difi- 
cult matter to decide what facts form part of 
a particular cause of action, OF these cases 
cited before us Kuppuswamy Iyer v. Subra- 
mania ‘Iyer (1) and Kuthtravatttah Nuair 
v. Manavikrama (2) may be distinguished 
on the ground that in both cases different 
&nd separate parcels of land were in question 
in the two suits. In the latter case Subra- 
mania-lyer, J., suggested that the Ist suit 
was really incompetent and, if so, that 
would be a case in which there was really 
no cause of action in one of the suits. 

In Shofkat-un-nissa v. Shib Sahai(3), relied 
on by the District Judge, the claim was under 
two different titles as here and that case, 
though not entirely on all fours with this, 
lends support to my view of the matter, 

The appeal is dismissed with costs. 

Tyass1, J.—In the earlier suit, the plaintiff 
claimed partition of the co-parcenary pro- 
perty under the sale-deed of 1904, transfer- 
ring to him the share of one of the co- 
parceners. Inthe present suit the plaintiff 
claims partition of the share coming to him 
under the sale-deed of 1895, from another 
co-parcener, The question is whether the 
present suib is barred under Order II, rule 
2, of the Civil Procedure Code. The present 
suit is not barred unless the causes of 
action in the two suits are the same and 
unless the present claim was included in 
the claim which the plaintiff was entitled 
to make in respect of the previous cause 
of action. 


It was argued that the cause of action 
in the present case is distinct from the 
cause of action in the previous case, and 
the claim in the present case, it is admitted, 
might and perhaps ought to have been 
joined with the claim in the earlier suit; 
no necessity is shown or explanation offered, 
why two suits are instituted ; but it was 
contended that the present dana could not be 
said to bə included in the claim in respect of 
the cause of action “on which the previous 
suit was instituted. " Itis clear that a great 
portion of the "bundle of facts" which 
have to be proved by the plaintiff in the 


.$wo suits ia common, but there is one set 


of facts in each case which is not common, 
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viz., the execution of the respective sale-deeds 
and the transfer of the shares under them. 
It is nob always easy to decide whether a 
particular fact is of such importance as 
to require it to be considered as a part 
of the cause of action or is such that it 
musé be relegated into the category of the 
evidence by which the facts making up 
the cause of action are to be established. 
That question necessarily involves a clear 
determination of the cause of action 


The cause of action in each of these cases 


is the right to sue all the co-parceners 
for partition of the estate and delivery to 
the plaintiff of such share as he is entitled 
to receive out of the co-parcenary properties 
at the time of the suit. The cause of 
action is not to have the rights of the 
plaintiffs -under the  sale.deeds enforced. 
For so far as the sale-deeds are concerned, 
their function was exhausted prior to the 
first suit, Hach of the plaintiff's vendors 
had permitted the plaintiff to step into 
his shoes as a co-parcener, and the plaintiff 
came into the Court on the basis of a 
.new relationship that had arisen, no doubi, 
through the medium of the sale-deeds, bat 
which could only arise after the sale-deeds 
had their full effect, If this is correct, 
then it seems to me that the sale-deeds 
must be considered to be of secondary import- 
ance and as mere steps in that state 


of circumstances being arrived at which . 


gave rise to the cause of action. On the 
whole, therefore, though not without hesita- 
' tion, I think that in this case the execution 
of the two sale-deeds must not be considered 
to form integral parts of the cause of 
action in each case. The plaintiff's. cause 
of action was to have his share in co-parce« 
nary property partitioned and as he- pro» 
ceeded inthe fresh suit on the basis that 
his share included only his rights under 
one of the sale-deeds, he is barred from 
claiming now under the other sale-deed, 
no circumstances being alleged to prevent 
the inference of the law arising that the 
present claim was abandoned in the first 
suit. . 

It will, therefore, follow that the appeal 
must be dismissed with costs. 

Appeal dismissed. 
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CALCUTTA HIGH COURT. 
REGULAR Civit Aresar No. 222 or 1909, 
February 24, 1913. 

Present:— Justice Sir Richard Harington, 
Bart., and Justice Sir Herbert Carnduff, Kr, 

HARIHAR PRASAD SINGH——PLAINTIEF 
— APPELLANT 
UOTSUS 


SHYAM LAL SINGH. —DEFENDANT— 


RESPONDENT. 

Court.fee—Suwit for declaration that certain decree 
was fraudulent and unfit for execution and that family 
property was not liable to be sold in evecution —Value of 
suit is value of decree—Court-fee ad valorem, not on 
ten times Government revenue on family property —Sutt 
for declaration with consequential relief, not for pos- 
session of land—Cowrt Fees Act (VII of 1870), s. 7, 
sub-ss. IV and V—Value on reliefs, Court to see that 
proper value ts put—Suits Valuation Act (VII of 1887), 
s. 8. 

Plaintiff sued for a declaration that a decree 
amounting to Hs. 2,794.14-3 was forged, fraudu- 
lent, illusory, collusive, inoperative and 
unfit for execution, It was further prayed that the 
family property valued at Bs. 7,000 should be dec- 
lared to be not liable to be sold in execution of this 
decree. There was an alternative prayer that, if the 
whole of the property coald not be released, the 
plaintiffrt share might be released. The® plaint- 
iff tendered Court-fee on 10 times the Govern- 
ment revenue payable on the land worth Rs. 7,000 
under section 7 of the Court Fees Act. For purposes 
of jurisdiction, the plaintiff valued his case at 
Rs. 7,000: 

Held, (1) that the suit, being for a declaration 
with consequential relief, came under sub-section IV 
of section 7 of the Court Fees Act; 

(2) that an ad valorem Court-fee was payable on the 
value of reliefs; 

(3) that the real value of the 
Rs. 2,79 4-14.3, the amount of the decree; 

(4) that the value for the purpose of Court-fee 
should be the same as the value for the purpose of 
jurisdiction, 

Sub-section V of section 7 provides for cases 
where a suit is brought for possession of land, 

A Court can question the value put on the reliefs 
claimed where it is shown on the face of the plains 
that the value put on the reliefs istoo small. It is 
the duty of the Court to see that proper value is 
put on the reliefs claimed. i 


Appeal from the decree of the Sub-Judge 
of Patna, dated May 8, 1909. 

Babu Sarat Ohandra Roy Ohowdhury, for 
the Appellant. 

Babu Karunamoy Bose, for the Respondent. 

JUDGMENT, 

HaniNGTON, J.—This is an appeal against 
the judgment of the Subordinate Judge of 
Patna rejecting the plaint on the ground 
that insufficient Court-fee was paid. And 
the question which comes up now is whether 
the Judge was right in taking that course. | 
The suit was one which asked that a decree 


reliefs was 


* 
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amounting to Rs. 2,794-14-3 should be de- 
clared forged, fraudulent, illusory, collusive, 
inoperative and unfit for execution. It also 
asks that the family property valued at 
Rs. 7,000 should be declared to be not Hable 
to be sold in execution of this decree. There 
was also an alternative prayer, if the whole 
of the property could not be released, that the 
plaintiffs share might be released. The 
plaintiff tendered ten times the Government 
revenue payable on the land worth Rs. 7,000, 
basing his claim to do that on the provisions 
of section 7, sub-section V, of the Court Hees 
Act. But that sub-section provides for cases 
where a suit is brought for possession of 
land. The present suit is not one brought 
for possession of land. This is a case where 
a declaration as also consequential reliefs have 
been asked for. It comes under the previous 
sub-section by which an ad valorem fee is 
payable. 

It has been contended that the Court could 
not question the value pub on the reliefs 
claimed. I think that this cannot be argued 
where itis shown on the face of the plaint 


that tse value put on the reliefs is too small. . 


It is the duty of the Court to see that pro- 
per value is pot on the reliefs claimed. 
In this case, in my opinion, the real value 


of the reliefs claimed is Rs. 2,794 odd, which’ 


is the amount of the decree the plaintiff 
asked to have declared fraudulent. This 
was the decree made against hia: from this 
he desired to escape liability. I do not think 
that Rs. 7,000, the value of the whole pro- 
perty, could be the value of the reliefs 
claimed; for even if the entire property were 
sold, the balance of the sale-proceeds after 
satisfying the decretal amount would be 
payable to the owners of the property. I 
think, therefore, that the proper value of the 
reliefs claimed is the value of the decree. 


What has happened in this case is that 
for the purpose of jurisdiction the plaintiff 
valued his case at Rs. 7,000. Under the 
Suits Valuation Act, section 8, Ooart-fes 
would be payable on that value. He cannot 
value his case for the purpose of Court-fes 
and for the purpose of jurisdiction at differ- 
ent amounts. The correct valae of the suit 
is the value of the amount of the decree. 
If that value is put on forthe purpose of 
Court-fee, it must also be pat on for the 
purpose of jurisdiction. 


The result is that this appeal is dismissed 
with costs. 
CagnDurs, J.—1 agree, 
Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp Civit Arrear No. 740 or 1912. 
July 24, 1913. 
Present: :— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
VIDYAPURNA THIRTHA SWAMIAR-- 
PLAINTIFF— APPELLANT 
versus 


RANGAPPAYYA AND OTHERS— DEFENDANTS 


— RESPONDENTS, 

Landlord and tenant—Agricultural lease—Breach oj 
condition for forfetture--Further action by landlord 
determining tenancy not necessary Relief against 
forfeiture, asked for first time in High Court— 
Transfer of Property Act (IV of 1882), 9. 111 

In the case of agricultural leases, which are not 
governed by the provisions of the Transfer of Property 
Act, where there has been a breach of condition 
giving rise to forfeiture, it is not necessary that some 
overt act should be done by the landlord showing his 
intention to determine the tenancy, before the legal 
right to eject the tenaut could arise. The cause of 
action arises as soon the breach takes place. 

Venkataramana Bhatta v. Gwndw Raya, 81 M. 403; 4 
M. L. T. 221; Padmanabaya v. Ranga, 6 Ind. Cas. 
447, 8 M. L. T. 110; 20 M, L. J. 930; (1910) M. W. N. 
462, 34 M. 161, Ramakrishna v. Baburayya, 17 Ind. Cas. 
947; 23 M. L. J. 715, 12 M. L. T. 656; Korapalu v. 
Narayana, 20.Ind. Cas. 930; (1913) M. W. N. 655; 25 
M. L. J. 315, referred to and discussed. 

The High Court can direct relief against forfeiture 
incurred, on the tenant undertaking to pay the arrear 
of rent even though such an offer was not made in 
the lower Court, 

Ramakrishna v, Baburaya, 17 Ind. Oas. 947; 28 M. 
ld. 715; 12 M. L. T. 656, referred to. 


Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Canara,in Appeal Suit No. 7 of 1910, prefer- 
red against that of the District Munsif of 
Mangalore, in Original Suit No. 281 of 1908. 

Mr. B. Sitarma Row, for the Appellant. 

Messrs. K.P. Madhava Row, K. P. Lakshman 
Row and K. Yegnanarayana Adiga, for the 
Respondents. 
: JUDGMENT. 

Sapasiva ÁlIYAR, J —The plaintiff is the 
appellant before us. The defendants Nos. 
2 to 7, 9, 10, 13 to 21 and 23 to 38 have been 
made respondents in this second appeal. 
The suit was for ejecting the defendants 


f 
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from the plaint lands on the ground that the 
principal defendants have forfeited their 
rights as Mulgeni tenants according to the 
terms of the original leass-deed of 1863. 

The lower Court refused to give a decrea 
for possession in the plaintiff’s favour on 
the ground that some overt act should have 
been done by the plaintiff (landlord) show- 
ing an intention to determine the tenancy as 
required by section 111 of the Transfer of 
Property Act and by the ruling reported as 
Venkataramana  Bhotta v. Gunlu Raya (1), 
before the plaintiff acquired a legal right 
to eject the defendants, The case of 
Venkataramana Bhatiz v. Gundu Raya (1), 
however, procesded upon the ground that 
the Transfer of Properby Act applied to the 
lease in question in that case, That this 
assumption was a mistake, was pointed out 
in Padmanabaya v. Ranga (2) and Hama. 
Krishna v. Baburaya (3). The lease in 
question in the present case does nob coma 
within the provisions of the Transfer of Pro. 
perty Act both on the ground that it came 
into existence in 1883, long befora the 
Transfer of Property Act was enacted and 
also on the ground that the Ohapter in which 
section lll of the Transfer of Property Act 
occurs does not apply to agricultural leases 
unless the Local Government especially notified 
that the provisions of that Chapter should so 
apply (section 117). The case in Venkatara- 
mana Bhatta v. Gundu Raya (1) was evidently 
also not governed by the Transfer of Property 
Act on account of both these reasons, though 
only one of the reasons is mentionedin 
Padmanabaya v. Ranga (2) as having been 
overlooked by the learned Jadges who decided 
Venkataramana Bhatta v. Gundu Raya(1). As 
pointed out in the judgment of Korapalu 
v. Narayana (4), the provision in sec- 
tion lll of the Transfer of Property 
Act, (about afurther act being necessary 
besides a breach of the covenant in the 
forfeiture clause before a suit could be 
brought), was probably a relic brought over 
into that Indian Statute from the antiquated 
technicality of the old English Common Law 
which required the formality of re-entry by 


the lessor of the leased lands, before the lease 
(1) 31 M. 408; 4 M. L. T. 221. 
(2) 6 Ind. Cas. 447; 34 M. 161; 8 M. L. T. 110; 20 M. 
L. J. 980; (1910) M. W. N. 462, 
(8) 17 Ind. Cas, 947; 12 M. L. T. 650, 28 M.L.J. 715. 
(4) 20 Ind, Cas, 980; (1013) M. W. N. 055; 25 M. L. 
J, 315. 


could be determined for breach of covenant; 
but this formality is unnecessary in the case 
of leases not governed by the Transfer of 
Property Act. As said in Padmanabaya v. 
Ranga (2), the forfeiture is complete "when 
the breach of the condition, or the denial of 
the title occurs but as it is left to the lessor’s 
option to take advantage of it or not, the 
election was not a condition precedent to the 
right of action but the institution of the action 
was simply a mode of manifesting the eles- 
tion." I would putit even more strongly saying 
that, as the breachof thecondition givesrise to 
a cause of action, there is strictly no question 
of election between two different rights but 
there is only an election whether he is to 
retain the right created or to giva up the 
right, The retention requires no definite 
physical act while the waiver does. The 
word ‘election’ is not the appropriate word 
to use as regards the bringing of the 
action based on the right created in the 
plaintiff by the forfeiture. The word 
‘election’ should bə used only where the 
lessor has elected by an ach to waive 


the right created by the tenanfis de- 
fault. There are not two alternative elec- 


tions, the ore giving rise to a right and 
the other not giving rise to that right but 


-only one election dealing with the waiver - 


of the right created. The lower Oourts were, 
therefore, wrong in holding that the cause of 
action had arisen to the plaintiff before the 
suit was brought by reason of his not having 
done some overt act declaring his intention 
to take advantage of the forfeiture, In this 
view, it is unnecessary to notice the other 
contentions of Mr. B. Sitarama Row, who 
appeared in the case for the appellant, 
namely, that the lower Courts were wrong in 
treating certain acts relied upon by the plain- 
tiff as not sufficient or legally valid indica- 
tions of his intention to determine the lease, 
The respondents, however, offered at the 
hearing sf this second appeal to pay the rent 
in arrears (relying on the principle of the 
provision enunciated in section 114 of the 
Transfer of Property Act) and to be relieved 
by the Court against the incurred forfeiture. 
We think, we are not precluded from grant- 
ing the respondents’ prayer simply because 
inthe lower Courts such offer was not made 
during the hearings in that Court. See 
Ramahristnayya v. Baburaya (3). We, there- 
fore, direct that ou defendants! paying into 
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Court the said arrears and full costs in all 
Courts within two months of this date, the for- 
feiture be relieved against and 
Courts’ decree confirmed, but that in default 
the plaintiff do recover possession of the 
plaint properties from the defendants with all 
cosis and subsequent mesne profits. The 
lower Courts’ decree will be modified as above. 


- TYABJI, J.—I agree. 
Decree modified 


CALCUTTA HIGH COURT. 
Civi, Rute No. 7501 or 1912. 

| April 16, 1913, 

Present: — Justice Sir Ashutosh Mookerjee, 
Kr., and Mr, Justice Beacheroft. 
ANANDAMOYI DASI—DECREE-HOLDER— 
PETITIONER 

versus ` 

RUDRA MAHANTI—Oprosire Party, 

Cival Procedure Code (Act V of 1908), O. XXII, v. 3 
—Rule issued—Application made ajter death of peli- 
tioner—Rule whether nullity, 

The principle recognised in rule 3 of Order XXII 
of the Civil Procédure Code of 1908, is applicable not 
only to suits, but also to proceedings in revision. 

Deosaran Lal v. Syedunnissa Begum, 16 Ind, Cas, 
58; 16 O. L. J. 571, referred to. 

Therefore, a Rule cannot be issued ab the instanco 
of a person who is dead at the time the application is 
made. A Rule so issued is plainly a nullity. 

Rule agairsó the order of the Deputy 
Collector of Balasore, dated July 18th and 
September 18th, 1912. 

Babu Jyotish Chandra Hazra, forthe Peti- 
tioner. > 
Bsbu Khetra Mohan Sen, for the Opposite 
Party. 


JUDGMENT,--This Rule, granted on the 
16th December 1912, directs the opposite 
party to show cause why the orders of the 
Court below, made on the 18th July and 
the 18th September 1912, should not ba 
set aside. The opposite party has entered 
appearance and has contended that the Rule 
ought to be discharged, because at the time 
the Rule was granted, the petitioner on whose 
behalf the application was made was dead. 
This is not disputed by the learned Vakil 
who appears in support of the Rule. He 
explains that the papers were made over to 
him in time to make the application on the 
25th November 1912, and that he did apply 
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to this Court bat was obliged to withdraw 
the application in order to enable him to 
ascertain fully the facts of the case. He 
subsequently renewed the application on the 
16th December 1912, but in ignorance of 
the fact that the petitioner had died in the 
interval.on the 8th December 1912. But 
although this explains why the application 
was made by him on behalf of a dead person, 
it cannot possibly validate the Rule. As soon 
as the intending petitioner died, the author- 
ity of the learned Vakil to make the applica- 
tiou terminated. But, it bas been argued 
that the legal representatives of the deceased 
petitioner may be allowed to proceed with 
this Rule; we cannot possibly accede to this 
contention. A Rule cannot be issued at the 
instance of a person whu is dead at the time 
the application is made. A Rule so issued is 
plainly a nullity. The principle recognised 
in rule 2 of Order XXII of the Code of 1908 
is applicable not only to suits, but also to 
proceedings in revision. [Of Deosaran Lal v. 
Syedunnessa Begam (1) ]. 

The result is that this Rule must be dis- 
charged, but there will be no order for costs. 


Rule discharged, 
(1) 16 Ind, Cas. £8; 16 C. L. J. 671. 


BOMBAY HIGH COURT. 
SECOND Civit, Appear No. 895 os 1212. 
August 5, 1913. 
Present; —Mr. Justice Heaton aud 
Mr. Justiee Shah. 
BACHARAJ NYAHALCHAND MARWADI 
— DEFENDiNT—ÀPPELLANT 
tersus 


BABAJI TUKARAM AVATI—Ptatstire— 


RESPONDENT. 

Limitation Act (IX of 1998), s. 19—Application 
for order of foreclosure —Decree requiring payment by 
instalments for redemption—- Foreclosure on failure — 
Application by mortgagor for certifying payments made 
—Achknowledginent—Step in-aid of execution, 

Oa the 3rd July 19500, the plaintiff obtained a decree 
whereby he was required to pay by annual instalments 
and to redeem the mortgaged property, and in case 
of his failure to pay avy. two instalments his right to 
redeem was to be for ever foreclosed and then the 
said lands were to be taken by the defendant into his 
possession from that of the plaintiff. Plaintiff paid 
two instalments in full for 1902 and one instalment 
iu part for the year 1908. Nothing was paid there 
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after. An application was made on the 20th J uly 
1905, to the Court certifying those payments in satis- 
faction of the decree, the decree being referred to there- 
in as an outstanding decree, and the payments being 
mentioned as payments made on account of the dec. 
ree. The application was signed by the plaintiff and 
was consented to by the defendant. On the 14th 
December 1907, an application for foreclosure was 
made, but it was dismissed for want of prosecution. 
The present application for an order of foreclosure in 
terms of the decree was made by the defendant on 
the 29th of March 1909: 

Held,(1)that assuming the application Seeking fore- 
closure to be subject to the same rules of limitation 
which governed an ordinary application for execution, 
the two previous applications of July 1905 and De. 
cember 1907, were sufficiont to save the application of 
March 1909; 

(2) that having regard to the terms in which the 
decree was referred to in the application of July 1905 
the application of 1905 clearly contained an ac. 
knowledgment within the meaning of section 19 of the 
Limitation Act; 

(3) that having regard to the form and pur- 
pose of the application of 1905, and having regard to 
the fact that it was consented to by the defendant, it 
must be regarded as a step.in-nid of execution; 

{4) that the application of 1903 was within time. 


Second appeal from the decision of tha 
District Judge of Ahmednagar, in Appeal 
No. 20 of J911, confirming an order 
passed by the Subordinate Judge of Parner, 
in Darkhast No. 150 of 1909. 

Mr. P. D. Bhide, for the Appellant. 

Mr. P. B. Shingne, for the Respondent. 

JUDGMENT.— The facts which give riso 
to this appeal are as follows :—. 

On the 3rd July 1909, the plaintiff 
obtained a decree in the terms of an 
award, whereby he was required to pay a 
sum of Rs, 600 by annual instalments of 
Rs. 50 and to redeem the mortgaged 
property. It was further provided in the 
decree that if the plaintif failed to pay 
any two instalments to the defendant in 
time, his right to redeem the mortgaged 
lands should for ever be foreclosed and 
. then the said lands should be taken by 
the defendant into his possession from that 
of the plaintiff. Till then, the lands should 
be allowed io remain in the possession of 
the plaintiff himself.” Subsequent to this 
decree, two instalments in full for 1902 
and one instalment in | part for the year 
1903, were paid by-the plaintiff to the 
defendant. No other instalment was paid 
thereafter. An application was made, on 
the 20th July 1905, to the Court for 
certifying those payments in satisfaction 
of the decree. This application wag Signed 


acknowledgment, Ib 


by the plaintiff and was consented to by 
the defendant. On the 14th December 
1907, an application was made by the 
defendant for an order of foreclosure in 
terms of the decree; but that application 
was dismissed, because no steps to pro- 
secute the same were taken. The present 


application was made on the 29th of 
March 19023. The defendant by this ap- 
plication seeks to have an order of 


foreclosure in the terms of the decree. 

The plaintiff raised objections to this 
application and urged that the application 
was barred by limitation. Both the lower 
Courts have found in favour of the plaint- 
iff and held that the application is barred 
by time. 

The defendant has preferred the present 
second appeal, and has urged in support 
thereof that the lower Courts have wrong- 
ly decided the question of limitation. It 
is contended that the present application 
for an order for forcelosure is really an 
application under section 938 of the Transfer 
of Property Act, and that there is no 
period of limitation applicable to such an 
application. It is further urged thab even 
assuming that there isa period of limita- 
tion to which this application is subject, 
still having regard to the application of 
the 20th of July 1905 and to the previous 
darkhast of December 1907, the present 
application ig in time, 

With regard to the first point, we 
express nə opinion in this appeal. Hev- 
ing regard to the view which we take 
of the second contention urged on behalf 
of the appellant, it is unnecessary to come 
toa definite conclusion on the first point, 

Assuming that tbe application under 
section 93 of the Transfer of Property Act, 
cr rather the application seeking foreclosure, 
18 subject to the same rules of limitation, 
which govern an ordinary application for 
execution, we are clearly of opinion that 
in the present sase, the two previous 
applications, which we have already referred 
to, are sufficient to save the present applica- 
tion. The determination of this question 
depends upon the construction which is 
to be placed upon the application of the 
20th July 1905. Both the lower Courts have 
fouud that this application is nob an 
is urged here that 
having regard to the terms of the ap. 
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plication, it amounts to an acknowledgment 
within the meaning of section 19 of the 
Limitation Aot, Having regard to tha 
terms in which the decree is referred to 
in this application by the plaintiff, we 
think thas it clearly contains an acknowledg- 
ment within the meaning of section 19. 
The decree, as we read the application, 
is referred to therein as an outstanding 
decreé, and the payments mentioned in the 
application are mentioned as payments 
made on account of the decree. 

It was also urged on behalf of the 
appellant that this was an application for 
a step-in-aid of execution and as such 
was sufficient to save limitation. Having 
regard to the form and purpose of the 
application and baving regard to the fact 
that it is consenied to by the defendant, 
we think that it must be treated in 
effect as a joint application by the 


plaintiff and the defendant for the pure: 


pose of having the payments duly certified, 
We take the same view of this application 
and of the effect thereof as was taken 
of a somewhat similar application in the 
ease of Wasi Imam v. Poonit Singh (1). 
In either view of this application, it is 
clear that it is sufficient to give a fresh 
starting point for limitation. The sub- 
sequent application of December 1907, was 
made within three years from this date, 
and the present application is made 
within three years from the date of the 
preceding application. The trial Court 
has refered to’ certain circumstances as 
showing that the application of Jaly 1905, 
(Exhibi& 19) loses much of its ‘evidential 
value. The Appellate Court has not 
gone into this question. But after oon. 
sidering these circumstances, we see no 
reason to think that the. application. was 
not duly made by the plaintiff and that 
he is not responsible for the contents 
‘thereof, In fact, the learned Pleader for 
the respondent fairly conceded that he 
could not support the view taken by the 
trial Court on this point, 

We, therefore, come to the conclusion 
that the present application is not time- 
barred. 

The result, therefore, is that this appeal 
is allowed, the order of the lower Court 


set aside and the case sent back to be dealt 
(1) 20 C. 696. 
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with according to law. The appellant to 


have his costs throughout, 
Appeal allowed. 


CALOUTTA HIGH COURT. 
Crvit Runs i380 8D IN Ling 0r Rute No. 7501* 
or 1912. 
April 16, 1913. 

Present; — Justice Sir Ashutosh Mookerjee, 

Kr., and Mr. Justice Beachcrof:. 
RAM NATH MAITY —DEGCREE- HOLDER— 
PETITIONER 
versus 

RUDRA MAHANTI—Opposire PARTY, 

Bengal Tenancy Act (VIII of 1885), s. 170, sub-s, (8) 
-Stranger to proceedings applying to deposit Mone y— 
Notice to decree-holder and judgment-debtor— Practice. 

It is an elementary principle of law that no order 
can be made so as to affect the interest of a purty to 
the proceediugs, till he has been afforded a reasonable 
opportunity of being heard in support of his caso. 

This principle applies to cases under sub-section‘3) 
of section 170 of the Bengal Tenancy Act. 

Therefore, although that sub-section does not ox. 
plicitly direct the issue of a notice to the decree. 
holder, yet, if an application is made by the judg- 
ment-debtor, notice must “be given to the decree- 
holder, and if an application is made by a stranger 
to the proceedings, notice must be given to the 
decree-holder as well as to the judgment-debtor, and 
if either of them contests the right of the applicant 
to make the deposit, the question must be decided in 
their presence. 

Ranjit Kumar Ghose v. Jogendra Nath Roy, 16 Ind. 
Cas. 561; 16 C. L. J. 546, relied upon. 

Rule against the orders of the Daputy 
Collector of Balasore, dated July 18th and 
September 18th, 1912. 

Babu Jyotish Chandra Haera, for the Peti- 
tioner. 

Babu Khetra Mohan Sen, for the Opposite 
Party. 

JUDGMENT.—We are invited in this 
Rule to set aside an order made by the Court 
below under sub-section 3 of section 170 of 
the Bengal Tenancy Act. The decree-holder 
took out execution of a decree for rent, and, 
on the 2nd July 1912, the Court directed the 
issue of attachment and sale proclamation 
with £ view to hold the sale on the 30th 
August 1912, On the 8th July 1912, the 
present opposite party, who was not a 
party to the proceedings, applied for 
leave to deposit the deoretal amount 
under sub-section 3 of section 170 of 


uid w ee eee te mow ———— 


"See 21 Ind. Cas, 407 —Ed. 
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the Bangal Tenancy Act. Tha” Court 
thereupon directed the applicant to prove his 
interest; this he did on the 13th July 1912. 
Ib was held thatas his interest had been 
prima facie established, the deposit might ba 
accepted and the proceedings discontinued, 
After this order had been made, the deoree- 
holder appeared and prayed that he might 
be heard, inasmuch as the order had been 
made wibhcot notice to him, The Court 
below declined to hear him. The decree- 
holder now invites us to set aside the order 
made behind his back. On behalf -of the 
applicant. in the Court below, it has been 
contended that sub-section 3 of section 170 
does not expreasly provide for the issue of a 
notice to the decree-holder, and merely lays 
down that the judgment-debtor or any person, 
having in the tenure or holding any interest 
voidable on the sale, .may pay money into 
Court under the section. No doubt, the 
sub section does not explicitly direct the 


issue of a notice to the decree-holder; but it ` 


is an elementary principle of law that no 
order can be made so as to affect the interest 
of a party tothe proceedings, till he bas 
been afforded a reasonable opportunity to ba 
heard in support of bis case. The decree- 
holder here has the right to proceed with 
execution of his decree, unless the decree 18 
satished by a person of the description men- 
tioned in section 170 (3); he asserts that 
the opposite party is not suoh 8 person, as 
the latter has no interest in the holding ad- 
vertised for sale and is, consequently, incom- 
petent to take advantage of the provisions of 
that section. ‘This raises a question of fact 
which must obviously be determined in the 
presence of all the parties interested in the 
decision of the question. It has been ruled 
that in a case under section 174 of the Bengal 
Tenancy Act, notice must be served upon 
the. persors interested in maintaining the 
sale: Junardhan Ganguh v. Kali Kristo 
Thakur (1), Bungshi Dhar v. Kedar Nath 
Mondal (2); the same principle has been 
applied to'cases under section 310A of the 
Civil Procedure Code of 1832: Kripali 
Singh v. Pairoo Raut (8), Bibi Sharifan v. 
Mahomed Habibuddin (4). We are of opinion 
(1) 28 C. 393 at p. 396. 
(2) 1 C. W. N. 114. 


« d. Cas. 305; 11 C. L. J. 86, : i 
» A Cas. 148; 18 C. L..J. 535; 15 C. W.N. 


685, 
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that this principle clearly applies to caseg 
under sub-section 3 of section 170. If the 
application is made by the judgment-debtor, 
notice must be given to the deeree holder. 
Ifthe application is made by a stranger to 
the proceedings, notice must ba given to the 
decree-holder as wellas to the judgment. 
debtor, and ifeither of them contests the 
right of the applicant to make the deposit, 
the question must bə decided in their pre- 
sence: Rinpt Kumar Ghose v. Jogendra Nath 
Roy (5). As this course has not been followed 
in the case before us, the Rule is made 
absolute, the order of the Court below dis- 
charged, and the case remitted to the Court 
below, so that the application of the 18th 
July 1912, may be re-heard in the presence of 
the decrea-holder and the -judgment-debtor 
The costs of this Rule will abide the result, 
We assess the hearing fee at one gold 
mohur. 


Rule made absolute. 
(5) 15 Ind. Cas. 861; 16 C. L. J. 546, 


MADRAS HIGH COURT. 
Lerrers Parent Aresar No, 114 or 1911. 
. December 18, 1912. 

Present; —Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Sankaran Nair and 
Mr. Justice Sadasiva Aiyar. 
DORAISAMISIRUMADAN AND ANQTHER — 

, PLAINTIFFS —APPELLANTS ' 
` versus 
NONDISAMI SALUVAN AND otagrs— 


DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), s. 8, Sch. I, Art, 44— Suit 
for possession of property alienated by guardian 
during minority of plaintiffs— Hindu brothers—One 
brother becoming manager on attaining majority—Suit 
barred even with respect to share o] the brother still 


“minor if barred in respect of the share of the adult. 


During the minority of the plaintiffs, two Hindu 
brothers, their mother as their guardian sold the 
properties in suit in 1895. In 1909, plaintiffs sued, 
for recovery of possession of the properties. At the 
date of the institution of the suit, the Ist plaintiff 
was 23 yoars old and the 2nd plaintiff 20: 

Held, that the suib was governed by Article 44 and 
section 8 of the Limitation Act, IK of 1908, and 
that as on his attaining majority the Ist plaintiff 
became the managing member of the family to which 
the 2nd plaintiff belonged, the suit was clearly barred 
b; limitation, 
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Appeal under section 15 of the ITetters 
Patent from the judgment and order of 
the High Court (Abdur Rahim and Sundara 
Aiyar, JJ.) in Letters Patent Appeal No. 13 
of 1911 (See 12 Ind. Cas. 695), presented 
under the said section against the judgment 
and order of the Hon’ble Mr. Justice 
Krishnaswami  Áiyar in Second Appeal 
No, 1458 of 1910, presented against the 
decree of the Oourt of the Subordinate 
Judge of Mayavaram, in Appeal Suit No. 
837 of 1909, (Original Suit No. 1 of 1909 


on the file of the Court of the District 
Munsif of Mannargudi). 

Mr. T. R. Venkatrama Sastri, for the 
Appellants. 

Mr. K. Bashyam for Mr. S. Srinivasa 


Aztyangar, for the Respondents. 


JUDGMENT. 


Waits, O. J. —I have read the judgment 
of Sankaran Nair, J., and I agree. The 
Letters Patent Appeal is dismissed with 
costs. 

SANKARAN Narr, J.—The properties in 
suit belonged to the plaintiffs’ father who 
died in 1895. The plaintiffs are his only 
heirs and during their minority their 
mother as their guardian sold the pro. 
perties to the defendants, The plaintiffs 
now seek to recover possession of them. 
The instrument of sale was executed in 
November 1895. At the date of. the 
institution of the suit, the lst plaintiff 
was 23 years old and the 2nd plaintiff 
20. The plaintiffs’ case is that the suit 
is nob barred by limitation as it was 
brought within three years of the 2nd plaint- 
ifs attaining majority and as the Ist 
plaintiff could not give a valid discharge 
without the concurrence of the 2nd plaintiff, 
Both the lower Courts dismissed the suit 
on the ground that it was barred by 
limitation following the decision of 
Vigneswara v. Bapayya (1). The learned 
Judges of this Court who heard the case 
differed in their opinion, Mr. Justice Abdur 
Rabim holding that the suit was barred 
and Mr. Justice Sundara Jyar holding that 
the suit was barred so far as the lst plaintiff 
was concerned and that it was uot barred 
. with reference to the claim of the 2nd plaiat- 
iff. This an appeal from the decision of 


(1) 16 M. 486; 3 M. L. J. 216. 
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Mr. Justice Abdur Kalim, confirming the 
decrees of the Courts below, 

The question for decision is whether 
the plaintiffs’ cuit is barred. The suit is 
governed by Article 44 of the Limitation 
Act. Under that Article, in the case of 
a suit by a ward, who has attained 
majority, to seb aside a transfer of property 
by his guardian, the period of limitation 
is three years and the time from which it 
begins to run is stated to be “when 
the ward attains majority.” It is con- 
tended by Mr. Venkatrama Sastri that in 
this case as the word ‘ward’ includes the 
plural andapplies to asuit by both the 
plaintiffs, both the wards can ba said to 
have attained majority only when the 
2nd plaintiff became of age in 1907 aud 
time began to run only from that date. 
The Ist plaintiff became a major long 
before that, £e, in 1904. The time, so 
far as he is concerned, began .to run 
against him from that date. I do not 
see, therefora, how it is possible to hold 
that the two plaintiffs can be said to 
have attained majority only in 1907. I 
have no hesitation in disallowing this 
contention. 


The next question is whether the suit, 
80 far asthe 2nd plaintiff alone is con- 
cerned, is barred. The contention on 


. behalf of the defendants is that hig elaim ia 


barred under section 8 of the Limitation Act, 
It is argued on hehalf of the plaintiffs thas 
section 8 has no application to suits which 
arelgoverned by Article 44 of the Limitation 
Act because ib is said that that section only 
applies to cases where the starting point of 
limitation: is postponed by reason of a 
disability; whereas in this case under 
Article 44 the starting point itself is the 
date the ward attained majority. I think 
the answer is contained in the section itself. 
Section 8 runs thus: "When one of several 
joint creditors or claimants is under any 
such disability, and when a discharge can be 
given without the concurrenes of such per- 
son, time will run against them all: but when 
no such discharge can be given, time will] 
not ranas against any of them until one 
of them becomes capable of giving such dis. 
charge without the  eonearrence of the 
others.” These words are quite lear. 
Where the plaintiffs are under a disability, 
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time begins to run against one of them a recent case decided by Sundara Aiyar, J., 


when the other becomes capable of discharg- 
ing the liability without the concurrence of 
the person who is under the disability. 
When the words of the section are quite clear 
and the conclusion itself is one which is not 
opposed to any principle of law, we have to 
give effect to it. In this case, it is admitted 
that the section governs all classes of cases 
where one of several claimants who were 
under a disability attains majority and can 
give a discharge without the concurrerce 
of the other, excepting the cases coming 
under Article 44, In these circumstances, I 
see no reason why the plain words of the 
section should not be given effect to. J am, 
therefore, of opinion that if thease falls 
within the scope of section 8 of the Limi- 
tation Act, then we must give effect to it. 

The question then remains for considera- 
tion is whether section 8 is applicable to the 
case. If the lst plaintiff on attaining 
majority was competent to give a discbarge 
of the claim of the 2nd plaintiff then time 
began to, run against the 2nd plaintiff also 
in 1904. It cannot be denied that on his 
attaining majority the lst plaintiff became 
the managing member of the family to 
which the 2nd plaintiff belonged, that as 
such he represented the family. It was 
competent for him to deal with the interest 
of the 2nd plaintiff also in circumstances 
which would justify an alienation under the 
Hindu Law. On this ground, I am of opinion 
that the claim is barred. 

Sapasiva Atrar, J.—I must confess that, 
at first, I was inclined to the view that the 
second plaintiffs right of action was not 
barred, the view taken by Sundara Aiyar, d., 
in this case when it was before the Division 
Bench. Article 44 of the Limitation Act 
seems to give each ward whoattains majority 
a separate right to sue to set aside the trans- 
fer of bis property made by his guardian and 
as the ‘time from which the period begins 
to run” is stated in the third column to be 
"when the ward attains majority," it looks, 
at first blush, as if the cause of action itself 
arises on the attainment of majority and not 
before. This view is capable of being further 
supported by the fact that a minor, as soon 
as he attains majority and on the date of his 
attaining majority, has got the right to 
repudiate or to ratify a transaction effested 
by his guardian during his minority. In 


‘alienation, 


and myself, the question of the minor's right . 
was cousidered, and we held that when the 
guardian of a minor made an altenation and 
afterwards died while the ward yet remained 
a minor, the succeeding guardian has no 
right to repudiate the said alienation on 
behalf of the minor and that it is the ward 
alone who has got the power to repudiate or 
ratify it on his attaining majority. (Second 
Appeal Nos. 892 to 912 of 1911, decided on 
27th September 1912). 

But there are cases binding on us (and it 
ia so admitted in that same judgment), 
which show that even before the ward 
attains majority, a suit could be brought on 
behalf of the minor by a next friend to set 
aside the alienation made by the guardian, 
though, in such a case, the Court bas 
got large powers of interference with the 
course of the litigation. If such a suit is 
bona fidé brought on behalf of the ward 
during his minority and decided against 
him, it is clear that the ward’s powers 
of repudiating the transaction on attaining 
his majority is extinguished, and he cannot 
be allowed, within three years of his attain- 
ing majority, to bring «a second suit to 
set aside the same alienation, This seems 
to indicate that the cause of action to set 
aside the alienation arises at once, though 
the ward has three years to sue after he 
attains his majority, provided that a previous 
suit hid not been bona fide instituted during 
his minority on that same cause of action on 
his behalf and bona fide conducted to its natural 
termination. 

After anxious consideration, I think that 
just as the minor would be barred from 
bringing a suit to seb aside his guardian's 
alienation after he attains majority by reason 
of the decision ina previous suit brought 
and conducted bona fide by a next friend 
during his minority for the same relief, 
so he would be barred if the manager 
under the Hindu Law of the family property, 
in which the minor had an interest and 
which interest was conveyed away by the 
minor’s gnardian during his minority, con- 
firms th’ said alienation on behalf of the 
famil" on proper grounds before the minor 
attains majority and releases for the family. 
benefit the minor’s right to question the 
It seems difficult to hold that 
there are two separate causes of action 
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given to the ward to aet aside an alienation 
of the ward’s property by the guardians ; 
(a) one cause of action which arises 


at once to be enforced by a suit. 


brought by anybody acting as his 
next friend during the whole.course 
of his minority and 
(b) another distinct cause of action which 
arises as soon as he attains majority 
(and only on the date of his so 
attaining majority and not before) 
to be enforced by a suit brought 
. by himself as a major. 

If there is only one cause of action which 
arises on the date of alienation, it seems 
to follow, (as Abdur Rahim, J., has remarked), 
that Article 44 is only an illustration of 
the principle embodied in, section 7; and 
though a succeeding guardian (in the strict 
gense of the word) cannot ratify or repudiate 
the alienation of a prior guardian during 
the minority of the ward so as to bind 
the minor (according to the ruling already 
quoted in Second Appeal No. 892 of 1911, 
decided by Sundara Aiyar, J., and myself), 
the adult managing member of the minor’s 
undivided family can deal with the family 
property for proper purposes and he (the 
managing, member) has a right as soon 
as he attains majority and becomes such 
managing member to bring a suit as such 
manager for recovery of not only his share 
of the alienated property but of the whole 
of the alienated family property including 
his minor brother’s share treating the whole 
as family property improperly alienated dur- 
ing the minority of himself and his younger 
brother. If such a snit became barred 
through his (the managing member’s) not 
bringing it within three years of his attain- 
ing majerity and of thus attaining the 
position of managing member, his younger 
brother cannot [see Ahinsa Bibi v. Abdul 
Kader Sahib (2)] be allowed to contend 
that he had a separate cause of action 
to recover his share alone, apart from the 
cause of action of the adult managing 
member to recover the whole. For the 
above reasons and after some hesitation 
I agree that this Letters Patent Appeal, 
ought to be dismissed with costs, 


xd Appeal dismissed, 
2) 25 M. 26, 
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CALCUTTA HIGH COURT. 

Letters Parent ÁPPEAL No. 120 or 1911. 

, May 30, 1913. 

Present: —Sir Lawrence Jenkins, Kr., Chief 
Jastice, and Justice Sir Ashutosh 
Mookerjee, Kr., 

NIL MADHUB MAHTA—Derenpant— 
APPELLANT 
versus 
RAJ KISHORE DAS-—PrarNTIFF— 
RESPONDENT. 

Judgment— Oonjecture —Decision based on conjecture, 
not to stand. 

Conjectare is not à sound basis for judicial decision, 
consequently a decision based on grounds which have 
no real foundation, that is, uo better basis than con- 
jecture, cannot be supported. 

Appeal under section 15 of.the Letters 
Patent from the following judgment of Mr. 
Justice Holmwood, in’ Second Appeal No, 
2794 of 1969, dated May 26, 1911. 


Horanwoop, J.—This is an appeal from the 
decision of the District Judge of Manbhum, 
dated the 2lst August 1909, reversing the 
decree of the Subordinate Judge determining 
the boundary between two villages named 
Bondi and Chanpad. The Subordinate Judge 
upon a map and report of the Civil Court 
Ameen, which appears to have been accepted 
by both parties without objection, gave a 
decree partly in favour of the plaintiffs, On 
appeal, the Court of the learned District 
Judge did not. accept the report of the Ameen 
on the assumption that the boundary as laid 
down in the Revenue Survey Map was 
erroneous and the trae boundary ought to lie 
between two hills and not crossing a hill. 


Now had the learned Judge had occasion 
to find that the Commissioner’s measurements 
were wrong and were not in accordance with 
the revenue survey line, it would have been 
his duty to remand the case to the Commis- 
sioner for further measurement and further 
ingairy or to appoint a new and more com- 
petent Commissioner. But it does not appear 
to me that he had any right to find without 
evidence that the Revenue Survey line was 
wrong. Asa matter of fect unless the Re. 
venue Survey line of both villages Bondi 
and Chanpad is very much diverted and con. 
torted, it would be impossible to make it pass 
between two hills, It does not appear either 
from the Revenue Survey Map or from the 


map of the Commissioner that as a matter of 


fact, there are two hills between which any 
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path passes. However, we are not hera con- 
cerned in any question of fact. 

The only question is whether on the learn- 
ed Judge’s decision it would be necessary to 
direct the Commissioner to make a fresh 
inquiry, and I do not think that in this case 
there is any such necessity. The land con- 
sists of 8 bighas more or less of jungle and hill 
tract. The boundary as laid down by the 
Commissioner is admittedly that of the 
Revenue Survey and there is nothing 
on the record to show that the Revenue 
Survey is wrong. The Privy Council 
case of Lukht Narain Jagadeb v. Jodu Nath 
Deo (1), to which the learned Subordinate 
Judge refers, seems clearly toindicate that in 
a case like the present, the report which agrees 
with the survey map and which has been 
accepted by both parties should not bs dis- 
turbed in appeal by the lower Appellate 
Court, In another Privy Council cass, Ranee 
Surut Soondree Debea v. Baboo Prosonno Ooomar 
Tagore (2), reported so long ago as- 1870, 
their Lordships held that the Appellate Court 
should not interfere with the result of local 
inquiry except on clearly defined and suffi- 
sient ground which must be stated in its 
judgment. Now the grounda which are 
taken by the learned Judge ara vague and 
indefinite. He imagines that the foot-path 
between two hills which would inevitably 
exist in such a position, whether if was 
near the boundary, or not must be the old 
road now lost sight of, which is said to have 
been one of the boundaries of the village. 
Now, there is really no ground for such as- 
sumption. The rasta or foot-path would 
natnrally exist in every valley between hills, 
But it might very well be that such a position 
would be entirely unsuitable for a road along 
which cart traffic might have to pass during 
the rainy seasons; and it is not in accordance 
with general experience to find cart roads 
running along the bottom of narrow valigys. 
They are always carried ona certain elevation 
above the flood level. However, the old 
Thulin road is entirely lost and no body 
knows where it was. There is, therefore, 
no ground for any assumption as to its ori- 
ginal position. 

The only evidence of the boundary being 


(1) 21 C. 504; 21 1. A. 39. 
(2) 15 W. R. 20 (P. C.); 6 B, D. B. 677; 13 ALLA 
607; 20 Eng. Rep. 677. 
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the Revenue Survey, and there being nothing : 
to show that the Revenue Survey is wrong, 
and there being no finding that the Commis- 
sioner's report is not in accordance with the 
Revenue Sarvey, the decreas and judgment of 
the lower Appellate Court must be set aside 
and that of the Subordinate Judge restored. 


As the other side do not oppose and appear 
to have agreed to these findings from the 
first, the plaintiffs will ba entitled to only 
their costs in the lower Appellate Court aud . 
to the hearing fee, iu this Court, one gold 
mchur. 


The learned Vakil for the respondent not 
having been present at the original hearing 
is granted & re-hearing to-day. He contends 
that the appeal is concluded by findings of 
fact, but Í have shown above that the Judge 
has erred in law in finding not that the 
measurements are wrong but that he can 
assume that the original Survey line is wrong 
because it does not accord with his ideas of 
where 16 ought to be. His idea of where it 
ought to be is all founded on assumption and 
not on facts. Now, the presumption is that 
the boundary is according to the Revenue 
Survey Map and it is an error of law to 
discard it on: reasons based on erroneous 
inferences, 


I am, therefore, unable to review my 
previous  order—the appeal must be al- 
lowed as ordered above. No further order is 
made as to costs. 


Babus Nil Madhub Bose and Shib Chandra 
Palit, for the Appellants. 


Babas Bipin Behari Ghose, Lalit Mohun 
Ghose and Satish Ranjan Ohatterjee, for the 
Respondents. 


JUDGMEN [.—Conjecture is nob a sound 
basis for judicial decision, and that is the 
meaning of Mr. Justice Holmwood’s criticism 
on the judgment of the District Judge. He has 
demonstrated with great carefulness that the 
judgment of the District Judga had no better 
basis than conjecture, and we are perfectly 
in agreement with him on that point. In- 
deed, the discussion in this Court has only 
served to show that it was perhaps even 
more conjectural than was made apparent to 
Mr. Justico Holmwood, The fact is that the 
eastern limit of the land in suit is the village 
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limit. The Ameen, the Munsif and Mr. 
Justice Holmwood are all in accord in think- 


ing that the Revenue Survey was not erroae-: 


ous. The learned District Judge thinks 
that this Revenue Survey was erroneous, and 
he bases that decision on grounds which have 
no real foundation. We must, therefore, up- 
hold the judgment of Mr. Justice Holmwood 
and dismiss the appeal with costs. 

Appcal dismissed. 





CALCUTTA HIGH COURT. 
L&rTERS Parent Appear No. 5 or 1911. 
May 29, 1913. 

Fresent:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Ashutosh 
Mukerjee, KT. 

KESHWAR BHAGAT-—DEFENSDANT— 
APPELLANT 
versus 


SHEO PROSAD LAL-—PLrAINTIFF— 


RESPONDENT. 

Belagan, meaning of—Kabil lagan, meaning of~- 
Lakhiraj, meaning of—Evidence of long possession 
without payment of rent-~Presumption that land is 
rent-fi ee. 

"'he Settlement Officers in Behar use ihe term 
belagan io indicate a rent-free tenure. The term 
simply means “mob paying agricultural rent," and 
does nob imply anything as to liability to pay rent. 


The term kabil lagan describes a tenancy for which- 


rent is not actually paid, but which is liable to pay 
rent. 

_ The word lakhíraj is often used loosely; in strictness, 
it indicates & freedom from liability to revenue, but 
ib 's constantly used as indicating exemption from 
liability to pay rent. 

The Court may, from evidence of long and un- 
interrupted possession without payment of rent, 
presume a grant of land under conditions which 
make it rent-free, though it may not be revenue- 
free. 

There can be & rent-free grant of permanently- 
gettled Jand, and such a grant cannot be treated asa 
nulliby by the grantor or his heirs or by any person 
claiming through him, though freedom from revenue 
cannot now be effectively created. 

Mahomed Akil v. Asadunnissa Bibee, 9 W. R. 1;B. 
L. R. Sup. Vol. 774 (F. B.}, relied upon, 


Appeal under section 15 of the Letters 
Patent, from the following judgment of Mr. 
Justice Caspersz, dated the 6th December 
1910, in Second Appeal No. 1327 of 1909:— 


Oasenrsz, J.—This appeal arises out of a 
suit brought by the plaintiff to obtain posses- 
sion of some land as being his zerazt (private) 
land, and, in the alternative, he prayed 


plaintiff, with the 
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for assessment of rent thereon. Iu the 
Record of Rights, there are two entries 
against this land. 

. It was recorded that the defendant held it 
as a raiyat, or tenant, under the plaintiff, 
but that it was belagan, that is to say, not 
assessed with rent atthe time when the 
record was prepared. The finding cannot be 
impugned that the land is not zerazt land of 
the plaintiff. The first Court, however, 
proceeded to assess it with rent. On 
appeal, the District Judge attached little or 
no importance to the Record of Rights on 
the ground that the entries were conflicting, 
and he placed the onus of proof on the 
result that, because 
the plaintiff had not received any rent 
fora very long time, he was not entitled 
to have any rent now assessed on the land 
in question. In this view of the matter, he - 
dismissed the plaintiff’s suit. 

In second appeal, it has been urged, on 
behalf of the plaintiff, that the land being, 
admittedly, within the zem:z"das$ of the 
plaintiff, and the defendant being his tenant, 
the wora belagan merely implies that the 
land, though nob assessed, was assessable 
with rent. In my opinion, the decision of 
the District Judge cannot be supported, A 
variety of reported cases have been cited and 
discussed at the Bar. I may mention the 
following cases in this connection; Hurryhur 
Moothopadhya v. Madub Ohunder Baboo (1), 
Bata? Ahir v. Bhugobutty Koer (2) and Sheik 
Milan v. Mahomed Ali (8). 

No doubt the onus of proof was upon the 
plaintiff, but that fact does not relieve the 
defendant from adducing . evidence to rebut 
the presumption that arises from the entries 
in the Record of Rights. The relation 
between landlord and tenant, admittedly, 
exists between the parties upon that presump- 
tion, and, although the defendant may have 
never paid any rent, it does not follow that 
he will never be liable to discharge that ob. 
ligation to the landlord, No suit was brought 
to contest the entries in the Record of Rights, 
The defendant failed. to produce any sanad or 
to rebut: the presumption of correctness 
attaching to the record, 

The learned Vakil for the defendant hag 
relied, in support of the District Judge's 

(1) 14 M. I. A. 162; 20 W. R. 450, 8 B. L. R. 580; 
20 Eng. Rep. 743. , 


(2) 11 C. L. R. 476. 
(3) 10 C. W, N. 434. 
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judgment, upon Article 130, Schedule II, of 
the Limitation Act. That Article provides 
a period of limitation of twelve years for the 
resumption or assessment of rent-free land, 
the period running from date when the right 
to resume or assess the land first acerues. 
But the obligation to pay rent is a recurring 
obligation accruing daily in favour of the 
landlord. In my opinion, Article 130 has no 
concern with the circumstances of the present 
litigation. 


But nothing has been decided, in the judg- 
ment of the lower Appellate Court, as regards 
the assessment of rent, except that the 
average struck by the Munsif is open to 
objection, i 


The decision of the District Judge is 
reversed. The case must go back to the lower 
Appellate Court for & determination of the 
fair rental to be imposed on the land in suit. 
The plaintiff claimed rent at Rs. 8-8 a bigha. 
His witness put it at Rs. 8 a bigha, and 
the defendant's witness, Uttam Ohand Lal, 
deposed to Rs. 3 a bigha being the fair 
rate. Upon these and the other materials in 
the record, the District Judge must arrive at 
his own conclusion, and give the plaintiff & 
decree for the rental which he may deem fair. 

The plaintiff must pay the costs up to the 
present stage. Further costa willbe in the 
discretion of the District Judge. 


Babus Provas Chundra Mitter and Surendra 
Madhub Muliick, for the Appellant. 


Babu Lakshmi Narayan Singh, for the 
Respondent. 


JUDGMENT ,—tThis is an appeal from a 
judgment of Mr Justice Caspersz, and it 
raises the question whether the defendant’s 
holding is liable to assessment for rent. The 
plaintiff is the zem?ndur, and in the Record 
of Rights ihere is an entry of this particular 
holding in the name of defendant, but as 
belagan. From a very useful. publication, 
being a Guide and Glossary to tue "^urvey 
and Settlement Operations in Behar, we learn 
the sensein which the Settlement Officers use 
the term belagan. It indicates a rent-free 
tenure: and it is explained that belugan means 
simply “not paying agrieulturalrent" and does 
notimply anything as to liability to pay rent. 
This is in contrast with the expression 
“tabil lagan”, also to be found in the same 
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Glossary, which describes a tenancy for which 
rent is not actually paid but which is liable 
to pay rent. In this case, the defendant 
pleaded a lakhzraj title. The word lakhiraj 
is often used loosely-~in strictness, 15 indicates 
a freedom from liability to revenue, bct it is 
coustantly used as indicating exemption from 
liability to pay rent, anditmay fairly be 
taken in this case thatthe defendant did 
plead a freedom from liability to pay rent, 
The decision of the lower Court of Appeal 
was that the plaintiff had failed to prove that 
the land was subject to rent; and the learned 
Judge consequently allowed the appeal and 
set aside the decree of the lower Court. Mr. 
Justice Caspersz on appeal has reversed that 
decree and sent back the case to the lower 
Appellate Court fora determination of the 
fair rental to be imposed on the land in suit, 
It is from this determination that the present 
appeal has been preferred. 

In my opinion, this appeal must succeed, 
for I think the finding of the lower Appellate 
Court is conclusive in this case, It has 
been argued before us that the entry belagan 
is decisive in favour of the eemindar. I 
fail to see that. The significance of the 
entry is indicated in the Glossary te which 
I have already drawn attention, and it is 
apparent from this, that while if may be 
indicative of a tenure, ib also shows that 
no rent in fact was paid and makes no 
pronouncement either way as to liability 
to pay rent. It cannot, therefore, be said 
that the determination.of the District Judge 
in any way conflicts with the entry in 
the Reeord of Rights. His judgment rests 
ona familiar rule of law, which has not 
been disputed before us, and in accordance 
with which the Court may, from evidence 
of long and uninterrupted possession without 
payment of rent, presume a grant of land 
under conditions which make it rent free, 
though it may not be revenue-free. The 
difficulty in this case has largely arisen 
from a failure to distinguish between rent-free 
and rerenue-free. It is, no doubt, true that 
freedom from revenue cannot now be effes- 
tively created; buat the decision of the 
Full Bench in Mukammad Axil v. Asadunnissa 
Bibee (4) and more particularly that portion 
of Sir Barnes Peacock’s judgment which 
is reported at pages 41 and 61, makes it 


(4) 9 W.R. 1; B. L. R. Sup. Vol. 774. 
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clear that there oan be a rent-free grant 
of permanently-settled land and such a 
grant cannot be treated as a nullity by 
the grantor or his heirs or by .any person 
claiming through him. The zenindar in 
this case cannot claim the position of advant- 
age which would have accrued to him had 
he been the purchaser at a revenue sale, 
and we have to decide this case apart 
from that; and so regarding it, I think, 
we must hold that the learned Judge of 
the lower Appellate Court was entitled to 
make the presumption he did, and that 


asa result we ought to decide that the: 


appellant before us holds the land free from 
lia bility to rent. 

We must, therefore, set. aside the judg- 
ment of Mr. Justice Caspersz and restore 
the decree of the District Judge, with costs 
of this hearing and of the hearing before 
Mr. Justice Caspersz. 


Appeal allowed; Suit dismissed. 


“MADRAS HIGH COURT. 

Letress Patent Appear No. 167 or 1912. 

: August 19, 1913. 
Present. —Sir Charles Arnold White, Kr., Chief 
i" Justice, Mr. Justice Ayling and 
Mr. Justice Oldfield. 
R. P. KONETI NALCKER AND OTHERS— 
APPELLANTS 
versus 
JATU GOPALA AIYAR AND ANOTHER— 
RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 28— 
Maker describing himself agent in body of pro-note— 
—Signature and promise to pay unqualified—Liability 
of maker. 

Where the maker of a promissory-note described 
himself in the body of the note as an agent, but his 
promise to pay was unqualified by any reference 

-to his alleged principal and the note was also signed 
without any addition to the signature: 

Held, that there was no indication in the note that 
the maker signed as agont or that he did nob intend to 
incur personal liability. 

Appeal, under section 15 of the Letters 
Patent, from the judgment of the Hon’ble 
Mr. Justice Sundara Aiyar and the. Hon’ble 
Mr. Justice Sadasiva  Aiyar, dated 18th 
August 1912, in Second Appeal No. 103 of 
1911, against the decree of the District Court 
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of Madura, in Second Appeal No, 105 of 1910 
preferred against that of the Principal 
District Munsif of Madura, in Original Suit 
No. 457 of 1908. See 28 M. L. J. 417, 16 
Ind. Cas. 869. 

Mr. S. Varada Chari, for Mr. Gopala Swami 
Iyengar, for the Appellants. 

Mr. B. Sttarama Rao, for the Respondents. 


JUDGMENT, 
Ware, C. J.—The main question we have 


to determine is whether the party who signed 


the promissory-note in question as maker is 
personally liable thereon. The following is 
a translation of the note:— 

12th August 1907, corresponding to 28th 
Audi Pleyanga—Promissory-note executed to 
you both (1) Gopalaiyar and (2) Naga- 
samier, sons of Soothi Seshaiyar, residing 
in No. J, Police Station lane, Madura town, 
by R. P. Koneti Nayudu Garu, son of 
Nanjundappa Nayudu Garu, agent holding 
power-of Attorney from the zemindar, Dorai 
Rajah Avergal and residing in Vellikurichi 
village, Mana Madura Taluk, Madura 
District, 

‘Amount due to you including principal 
and iaterest up to date upon settlement of 
account of dealings which was standing 
against the name of Ranichekkaniammal 
on cloths ete., having been purchased ere 
this for the  Vellikurichi palace, is 
Rs. 694-6-0. On demand, I promise to pay 
this sum of rupees six hundred and ninety 
four and annas six with interest at Rs. 5-8 
per cent. per mensem from this date either 
to you or order and shall take this back with 
the endorsement of payment thereon, 

(Signed) R. P. KONETTI NAYUDU" 
(iv Telugu.) 

The contention for the appellant was that 
the zemindar was lable on the note and not 
the party who signed if. 

Section 28 of the Indian Act (Negotiable 
Instruments Act, 1881) makes the party 
who signs liable unless, there is, on the note, 
an indication that he signs as agent, or that 
he does not intend to ineur personal res- 
ponsibility. 

The words in the instrument before us, 
which are relied on as affordiug the required 
indieation: are the words in the body of the 
note ‘agent holding power. of.attorney from 
the zemzndar." If I had to decide the ques- 
tion eutirely on the words of the instrument, 
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leaving out of consideration the English 
decisions, I should be prepared to hold, as a 
matter of construction, that there is no 
indication on the note that the maker signed 
as agent or that he did not intend to incur 
personal responsibility. He is described as 
holding a power of-attorney from the zemin- 
dar. It is not stated that the power-of- 
attorney included a power to sign promissory- 
notes, or that the note was signed in pur- 
guance of the power. There are no words 
added to the signature indicating that the 
maker signed in the capacity of agent. 

It was suggested that the law as laid down 
in the English cases before the English and 
the Indian Acts was not the same as the 
law under the Acts and that the Hnglish 
cases which supported the respondent's con- 
tention that the maker was personally liable 
could not be relied on. I do not agree, 

The Indian Negotiable Instruments Act 
was passed in 1881, one year before the 
English Bills of Exchange Act, 1882. The 
latter enactment was drafted by Sir M. D. 
* Chalmers and was based on his Digest of the 
Law of Bills of Exchange published by him 
in 1878. In the preface to the 3rd Edition of 
his book on the Act, he states thab for the 
most part the propositions of the Act were 
taken word for word from the propositions of 
the Digest. He goes on to observe that since 
the Act the cases decided before the Act are 
only law in so faras they can be shown to be 
correct and logical deductions from the gener- 
al propositions of the Act. This statement 
ig consistent with the observations on the 
same subject, made by Lord Herschell in 
Vaglianov. The Bank of England (1), and 
seems to me to be equally applicable to the 
Indian Act. 

Sir'M, D. Chalmers states in his introduc- 
tion to his first Edition of the Indian Act that 
it re-produces in a statutory form the English 
Common Law of negotiable instruments with 
scarcely any modifications. Elsewhere he 
observes that as the Indian Act, in so far as 
it deals with any subject, adopts and enforces 
English Law almost in its entirety, it is con- 
ceived that in matters relating to negotiable 
instruments which are introduced by the Act 
(and which do not come within the scope ofthe 
Indian Contract or Evidence Act) English Law 
would be.lcoked to and followed as a guide. 


(1) (1891) A. C. 107 at p. 144; 58 L.J. Q. B. 357; 
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The question of the liability of the maker 
of a note, who disclaims personal responsibility 
on the ground that he signed as agent, is, as 
it seems to me, nota matter untouched by 
the Act. Ib is specifically dealt with in. 
section 28, 

The language of the section of the English 
Act (section 26), no doubt, differs from that 
of the corresponding sectionof the Indian 
Act (section 28). It declares that a person 
who signs and adds words to his signa- 
ture indicating that he signs for and on 
behalf of a principal, or in a represen- 
tative character, is not personally liable, 
while section 28 of the Indian Act de- 
clares that an agent who signs is person- 
ally. liable unless he indicates on the instru- 
ment that he signs as agent or that he does 
not intend to incur personal liability. It 
might be said that in view of this difference 
of language, the onus on the party who seeks 
to avoid personal responsibility on the 
ground he signed as agent is heavier under 
the Indian than under the English enact- 
ment. I do not, however, attach import- 
ance to this variation of language because 
I think the Legislature intended in both en- 
actments to re-produce the English Common 
Law, though the language for the purpose of 
carrying out their intention is different. 

In dealing with this question, we are, in 
my opinion, warranted in considering the 
decisions before the Indian Act, bearing in 
mind that they are only law “in so far as 
they can be shown to be correct and logical 
deductions from the general propositions” 
in the Indian Act, in the same way as an 
English Court would be warranted in con- 
sidering English decisions in an English case. 

Perhaps the strongest case in the appel. 
lant’s favour is one since the Act, the deci- 
sion of the Court of Appeal, overruling, 
Channel, J., in Ohapman v. Smethurst (2). 
The Court held that the man who signed 
was not personally liable, but in that case 
the facts were very different from those in 
the present case. There, at the foot of the 
note, was the rubber stamp of the Company 
and under those words the defendant wrote 
bhe words J. H. Smethurst, Managing Di- 
rector. . Then, it was admitted the defend- 
ant had the Company's authority to sign the 


note. The note was made inthe name of 

(2) (1909) 1 K. B. 927; 78 L. J. K. B. 654; 100 L. 
T. 465; 16 Manson 171; 14 Com. Cas. 01; £53 S. J. 340; 
26 T, L. R, 883, 
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the company hy a person acting under the 
authority of the company, as allowed by 


section 47 of the Companies Act, 1872. In. 


Alexander v. Sizer (3), where it was held 
that the man who signed the note was not 
personally liable, it was signed “for (certain 
parties) John Sizer, Secretary " Léndus v. 
Melro:e (4) was, again, a very different case 
from this. There the noie was signed by 
certain persons who described themselves 
as Directors, and it was held that the note 
was binding on the Company and that the 
Directors were not personally liable. In 
Aggs v. Nicholson (5), the two Directors who 
signed the note, without additional words, 
described themselves in the body of the note 
as Directors of the Society. They were held 
not personally liable. The case of Dutton v. 
Marsh (6) was held to be on the other side 
of the line, and the parties who signed were 
held personally liable. In that case, though 
they described themselves as Directors in the 
body of the note, they did not promise to 
pay on behalf of the Oompiny and they 
signed the note without any addition to 
their signatures, though the Company’s seal 
was affixed at the corner of the note with 

witnessed by L. L." 

I do nob propose to discuss further the 
numerous authorities cited in the able argu- 
ments which were addressed to us. So far 
as the English cases go, the weight of au- 
thority seems to me clearly on the side of the 
respondent. The question came before the 
late Mr. Justice Krishnaswami Aiyar ina 
case, Aryaothurat Alyar v. Dharmastva Iyer 
(7). The learned Judge held that the man 
who signed the note was personally liable, 
In that case, the indications on the note that 
the man who signed it did. not intend to 
make, himself personally liabie would seem 
to have been stronger than the indications in 
the case before us. 

Tt seems to me that, reading the note in 
question as a whole, on the construction of 
the instrument, and on authority, the maker 
is personally liable. 

(3) (1860) 4 Ex. 102; 38 L. J. Ex. 59; 20 In T. 38. 


(4) (1858) 27 L. J. Ex. 326, 8 H. & N. 177; 4 Jur. 
(x. s.) 498; 6 W. R. 441. 

(5) (1856) 25 L. J. Ex. 348; 1 H. & N. 165, 4 W. 
R. 776. 

(6) 1871) 6 Q. B. 361; 40 L. J. Q. B. 175; 24 L. 
T. 470; 19 W. R. 754. 

(7) 8 Tnd. Cas 843; (1911) 1 M. W. N. 143; 9 M. L. 
T. 205; 35 M 588. 


As to the minor point that the Munaif was 
wrong in framing an additional issue which 
raised the question of the liability of the 3rd 
defendant as maker of the note, I agree with 
Sadasiva Aiyar, J., that it was open to 
the Munsif to do this. 

A further point was taken that there was 
no consideration for the note as between the 
maker and the payee and that thé only con- 
sideration for the transaction was the -debt 
due to the payee by a third party. In the 
course which the case took before the Munsif, 
this point did nob arise and was not con- 
sidered. I do not think we are called upon 
to consider it now. 

1 think the appeal should be dismissed 
with costs. 

AYLING, J.—I agree. The point is not 
free from doubt, but on a careful considera- 
tion of the terms of the pro-note, I am of 
opinion that there is no indication therein that . 
the maker signed as an agent or did not 
intend to incur personal liability. 

OLDFIELD, J.—I concur in the statement 
of the law contained in the judgment of the 
learned Chief Justice. With reference to 
the wording of the note, it is material not 
only that the maker describes himself in a 
manner which does not imply auy intention 
to incur personal responsibility, but also that 
his promise to pay is unqualified by any 
reference to his alleged principal. The 
appeal must ba dismissed with costs. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
Lerrers Patent APPEAL No, 45 or 1911, 
May 23, 1913. 

Present:—-Sir Lawrence Jankins, Kr, Chief 
Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 

BANKO BEHARY DAS-—PrAINTIFF— 
APPELLANT 
Versus 
KRISHNA CHANDRA BHOWMICK— 


. Derenpant— RESPONDENT. 

Bengal Tenancy Act (VIII of 1885), s. 160, cl. (c)-— 
Protected interest ——Boroj or betel-leaf plantation — 
Plantation, meaning of— Question of fact. 

The word “plantation” in section 169, clause (c), of 
the Bengal Tenancy Act, is one of wide significance 
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and would include an assemblage of growing plants 
of any kind that have been planted and, therefore, 
would include a betel-leaf plantation. 

Whether or not & particular assemblage of plants 
comes within the meaning of the term “plantation” in 
the section, must be largely, if not exclusively, a 
question of fact. i 


Appeal, under section 15 of the Letters 
Patent, from a judgment of Mr Justice 
N, R. Chatterjea, dated February 13th, 1911, 
in Second ‘Appeal No. 587 of 1909 and 
reported as 9 Ind. Cas. 528, 

Babus Mohendra Nath Roy and Narendra 
Kumar Bose, for the Appellant. 

Babus Kishori Lal Sarkar and Debendra 
Nath Bagchi, for the Respondent. 

JODGMENT.—This litigation turns upon 
the meaning to be attributed to the word 
‘plantation’ in section 160, clause (c), of 
the Bengal Tenancy Act. The word is 
one of wide significance and would include 
an assemblage of growing plants of any 
kind that have been planted. The policy 
of the section is obvious, and as to whether 
or nob -a particular assemblage of plants 
comes within this must be largely, if not 


exclusively, a question of fact, and ib appears . 


to us that we cannot, on the materials before 
us, say that the lower Qourt of appeal was 
in error when it-determined that that with 
which we are concerned in this case was 
a plantation within the meaning of section 
160. We must, accordingly, dismiss the 
appeal with costs. 
Appeal dismissed, 


MADRAS HIGH COURT. 
SECOND Civin APPzat, No, 1365 or 1912. 
July 31, 1913, 
Present: — Mr. Justice Sadasiva Aiyar and 
Mr, Justice Tyabji. 
GOPISETTI NARAYANASAMI NAIDU 
GARU, Recriver or MADURA ESTATE— 
ÅPPELLANT 
versus 


. NAMBURI BHADRI RAZA—Responpent, 

Civil Procedure Code (Act V of 1908), O. IX, r. 5, 
O. XLI, v. 14.— Dismissal of suit after non-service re- 
turn of summons—One year’s time—Rule applicable to 
proceedings in appeal. - 

Order IX, rule 5, of the Civil Procedure Code is 
applicable to proceedings in appeals. ] 

Second appeal frem the decree of the Dis- 
trict Court of Krishna, in Appeal Suit 


No. 410 of 1910, preferred against that 
of the Court of the Head Assistant Collector 


-of Narasapur Division, in S. S. No. 67 of 


1909, 

Mr. P. Nagabhushnam, for the Appellant. 

JUDGMENT.—There is nothing on the 
record to show that the address of the re- 
spondent given by the appellant was not the 
correct address. 

Order 1X, rule 5, gives the plaintiff one 
year’s {ime to apply for the issue of fresh 
summons, the time to be calculated from the 
non-service return. This order is applicable 
to proceedings in appeals (see Order XLI, 
rule 1d). Ordinarily, we would not interfere 
with the discretion of the Judges of the 
lower Couris in connection with orders passed 
with a view to the proper despatch of the 
business coming before those Courts, but we 
do not see our way to getover Order 1X, 
rule 5. 

The appeal is allowed, and the lower Ap- 
pellate Court will receive a fresh application 


- from the appellant for issue of process to 


the respondent and continue the proceedings 
before it in due course of Jaw. 
The ecsts of this second appeal will be 


costs in the cause, , 
Appeal allowed. 


CALCUTTA HIGH COURT. 
Leirers Patent Arrear NG. 21 or 1911. 
May 27, 1918. 

Present:—Sir Lawrence Jenkins, KT., Chief 
Justice, and Justice Sir Áshutosh 
Mockerjee, Kr. 

ABINASH CHANDRA CHOWDHURY-— 
PLAINTIFF— APPELLANT 

l ce) S28 
PURNANANDA KHAN--DEFENDANT— 
RESPONPENT. 

Landlord and tenani—Sub-division of tenure—Rent 
receipts— Shares of tenants and shares of rent payable 
by each, shown in rent receipts, effect of- 

In certain rent receipts, the shares of the tenants 
in a certain tenure, the rent originally payable a8 
woll as the shares of the rent payable by each in his 
own share, were separately shown: —— 

Reld, that the rent payable by the different tenants 
was distributed amongst them and there was a sub. 
division of the tenure consented to by the landlord, 

Pyari Mohun Mukhopadhya v. Gopal Paik, 25 O, 
521; 2 C, W. N. 875, relied upon. 

Appeal under section 15 of the Letters 
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Patent, from the following judgment of 
Mr. Justice N. Ohatterjea, dated the 6th 
January 1911. 

N. CnaTTERJEA, J.—The appeal arises out 
of à suit for rent against several tenants 
in respect of a putni tenure. Both the 
Courts below have thrown out the plaintiff’s 
suit on the ground that the plaintiff having 
granted receipts to several tenants separately, 
æ joint suit against all the tenants for 
recovery of putni rent was nob maintainable. 
The lower Appellate Court bas found that 
the rent receipts granted to the defendants 
show their names as tenants, the rent 
originally payable and that which has now 
been allotted to cach of the tenants for 
their respective shares: in other words, 
the shares of the tenants in the putni as 
wellas the shares of the rent payable by 
each in his own share are separately shown 
in the rent-receipts. Under .these circum- 
stances, the lower Appellate Court came 
to the conclusion that the rent payable by 
the different tenants was distributed amongst 
them and that there wes a sub-division 
of the tenure consented to by the land- 
lord. 

The case is clearly governed by the case 
of Pyari Mohun Mukhopadhya v, Gopal Park 
(1), decided by the Full Bench of this Court. 

The appeal is dismissed with costs. 

Babus Dwarka Nath Ohakravartz and Hara 
Prosad Ohatierjee, for the Appellant. 

Babus Sarat Ohandra Roy COhowdhurt, Brojo 
Lal Chakrabarti, Ramakanta Bhattachorjee 
and Shyama Kant Roy, for the Respondent. 

JUDGMENT.—The appeal is concluded 
by the finding of the learned Subordinate 
Judge, who from certain documents before 
him, to which he gave very careful considera- 
‘tion, came to a conclusion as to the intention 
of the grantor, That view was accepted 
by Mr. Justice Chatterjea, and we see no 
reason to think that he is incorrect, 

We must, therefore, dismiss the appeal 
with costs. 

Appeal dismissed. 


(1) ub C, 531; 2 C. W. N. 375. 
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MADRAS HIGH COURT. 
Seconp Civiu Appsat No. 1590 or 1908. 
April 2, 1912, 

Present: —Justice Sir Ralph Benson, KT., and 
Mr. Justice Sadasiva Aiyar. 
SUBRAMANIA AIYAR alzas PICHU 
ALYAR— DEFENDANT— APPELLANT 

Lersus l 
M. SUBBA NAIDU AND ANOTHER— 


PLAINTIFE3-— RESPONDENTS, 

Limitation Act (IX of 1908), ss. 10 22, —Rectiica- 
tion of original improper representation of Devasthananm. 
by proper representation—Inapplicabitity of section 22 
—Suit against trustee for recovery uf trust property 
—~Trustee spending moneys in bona fide litigation in 
interests of trust property to esteblish or defend his 
right as trustee, entitled to be ro-imbursed —Person not 
entitled to office cannot be re-inbursed. 


. When the cestui que trust is substantially on the 
record of a suit from the beginning, the rectification 
of the original improper represontation by a proper 
representation cures all tho original technical defects 
with effect from the date of institution of the suit; 
the rectification cannot be treated as the addition 
of a new party so as to attract the penal provisions of 
section 22 of the Limitation Act. 

A suit brought on behalf of a Devrasthanam for 
recovery of Devasthanam property from a former 
trustee, whether the former trustee’s right to 
the office was legally valid or otherwise, is governed 
by the provisions of section 10 of the Limitation 
Act. 

A trustee is ontitied to be re-imbursed the moneys 
which he spends on litigation which he bona fide be- 
lieves to be in the interest of cestni que trust, 
provided he has uot been guilty of serious laches 
or misconduct. 

He is also entitled to take out of the truss funds 
(or to be re-imbursed from such funds if ho had 
spent in the dirst instauco from his own pocket) 
whatever he had been obliged to spendin order to 
defend or establish his right as trustee. 


A person believing himself to be the trastee of a 
Devasthanam, while really not entitled to the office, 
cannot claim against the Devasthanam funds for 
moneys spent by him in bringing an unsuccessful suit 
against the real trustee when the Court which de- 
cided the suit has not in its decree provided for his 
costs to come out of the trust funds, 


Second appeal from the decree of the Disa 
triot Court of Madura, in No. 893 of 1906, 
presented against that of the Subordi- 
nate Judge of Madura West, in No. 8 cf 
1903. 

Mr. T. V. Seshagiri Atyar, for the Appel 


lant. 
' Mr. T. Srinivasa Iyengar, for the Respond- 


ents. 
JUDGMENT.—The suit out of which this 


seeond appeal has arisen was hrought by one 
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Authappa Chetty as trustee of the Kallalagar 
temple (subject to the supervision of the 
Madura Vishnu Devasthanam Committee) to 
recover from the defendant (appellant in this 
Court) the sum of Rs, 3,087-8.6. The plaint 
alleges that the plaintiff was the lawful 
trustee of the Devasthanam between March 
and May 1902 during which period the de- 
fendant unlawfully collected moneys dae to 
the Devasthanam for the recovery of which 
(with interest) the present suit was brought 
on 28th March 1903. 

The defendant filed his written statement 
on 8th May 1903. His contentions shortly 
stated were: —- 

(a) that plaintiff's appointment in 1898 
was legally invalid and hence he 
was not entitled as trustee to bring 
the present suit in 1903; 

(5) that plaintiff had been rightly dis- 
missed in April 1901 from his office 
as trustee and defendant was valid. 
ly appointed in October 1901 by the 
temple Committee and that defend- 
-ant was, therefore, the legal trustee 
between March and May 1902, when 
he made the collections for recovery 
of which the present suit was 
brought, and 

(c) that though defendant had ceased to 
be trustee in May 1903 when the 
written statement was filed, he had 
spent during the period of hig 
trusteeship (fram 15th October 1901 
till 80¢2 March 1903) sums on be- 
half of the Devasthanam over and 
above the collections he made bat- 
ween March and May 1902 and far 
from his owing anything to the 
Devasthadam, the Devasthanam 
would be found to owe him more 
than Hs. 1,400 on the taking of ae- 
counts. 

During the devious course of this suit, one 
Subba Naidu {appointed by the Committee 
members as trustee in November 1903) was 
substituted by an order of 22nd November 
1905 as plaintif in the place of original 
plaintiff, Authappa Chetty. That order of 
substitution was confirmed on appeal by the 
District Court and became final under sec. 
tion 591 of the Civil Procedure Code (new 
section 105) The defendant has not raised 
the contention that Subba Naidu was not 


legally competent to represent tha Devasthanam- 
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enterest from November 1905, though he may 
not properly ropresent duthappa Ohetty’s 
personal right to claim the managership of 
the Devasthanam. 


The lower Appellate Court held on the merits 
the defendant had obtained Rs. 2,798-0-4 
of the temple moneys into his hands, that he 
had properly spent only Rs. 676 5-8 oub, of 
it for temple purposes and that he owed on 
date of suit Rs, 2,121-10-$. The defendant's 
other objections were overruled and decree- 
was passed for Rs. 2,121-10 8 and interest 
at 12 per cent. from date of snit to date of 
the first Court's decree (9th July 1906), the 
parties to give and receive proportionate 
costs. (Sabba Naidu himself died after the 
filing of this second appeal and the present 
temple trustee Anantha Krishna Naidu is 
now the respondent in this second appeal.) 

The gist of the contentions advanced by 
the appellant's (defendant’s) learned Vakil 
before us may be shortly stated as follows: — 


(a) The lower Court should have givena - 
decision on the validity of the 
original plaintiff's (Authappa Chet- 
ty’s) appointment in 1898 and of 
his dismissal in April 1901. 

(b) The substitution of the propar trustee 
of the temple in 1905 could not 
lawfully convert this suif brought 
to enforce the personal. right of 
Authappa Chetty to the manage- 
ment of the temple into a suit 
brought in the interests of the 
Devasthanam for an account of the 
sums which came into the defend- 
ants's hands as de jure or de facto 
trustee. The suit ought to have 
been dismissed as having abated 
as sson as Authappa Chetty with. 
drew from the suit in 1905. 

(c) The suit is barred by limitation under 
section 22 of the Limitation Actas , 
when the substitution took place in 
November 1905, more than three 
years had elapsed from the dates (in 
March and May 1902) when de- 
fendant made collections of Devas. 
thanam funds on behalf of the 

l Devasthanam. 

(d) The substitution itself of Sabba 
Naidu was ille53al and unauthorised 
whether the suit is treated as one 
brought to enforce Authappa Chet» 
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ty’s personal right or the right of 
the Devasthanam. 

(e) Such substitution of the proper trustee 
could not validate a suit brought by 
an unauthorised trustee even if the 
suit is treated as brought on behalf 
of the Devasthanam. 

(f) On the merits, the defendant is 
entitled to credit not only for the 
sums of Rs. 676-5-8 allowed by the 
lower Court bat also for the follow- 
ing amounts:— 

1. Rupees 1,608-14.0, expenses incurred in 
Original Suit No. 44 of 1901, which defend- 
ant brought under the committee’s directions 
against Authappa Chetty (See Exhibit IV) 
and Rs. 853-4-0, paid by him for costs to 
Authappa Chetty as defendant lost that suit 
(See Exhibit V). Total Rs. 2,642.2-0, 

2. Rupees 776-10-6 on account of the 
salary of defendant himself (at Rs. 50 a 
month) and the manager’s establishment. 

3. Rupees 24-14-3 for printing and contingent 
charges spent on behalf of the Devasthanam. 
If defendant is allowed credit for item Ll of 
Rs. 2,462-2-0 in addition to the Rs. 676-5-8 
which the lower Court allowed, the plaintiff's 
claim is fully wiped out. 

We think that there ia no substance in the 
contentions (b) to (e) set out above. Having 
had the pleadings read and commented upon 
by both sides before us and having regard to 
the course of this litigation and tlie prayer 
for accounts in the plaint, we do not think 
that this is a suit brought merely on behalf 
of Authappa Chetty’s personal right of man- 
agement of the temple properties. The deci- 
sions of Balwant Rao v. Puran Mal 
Chaube (1) and Karimshah v Nattan 
Bivi (2), do not, therefore, apply. The 
suit was, in our opinion, brought on behalf 
of the Devasthanam to recover moneys from 
a person who was: never a legal trustee 
though he professed to act as trustee (accord- 
ing to the plaintiff's case) or from a person 
who ceased to be a trustee two days after the 
suit was brought (according to the defend- 
ant’s own case). The substitution of the 
right trustee in 1905 cured all defects in the 
suit evenif the suit was originally brought 
in the name of a trustee who was not entitled 
to represent the idol. [See Peary Mohan 


(1) 101. A. 90;6 A, 1; 13 0. In R. 39. 
(2) 7 M, 417. 
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Mookeriee v. Narendra Nath Mukerjee (8) 
and also the same case in Razah Peary Mohun 
Mukerjee v. Narendra Nath Mukeriee (4), on 
appeal to the Privy Council, the ra/zodecidendz 
in the above case establishing that when the 
cestut que trust is substantially on the 
record of a suit from the beginning, the rec- 
tification of the original improper repre- 
sentation by a proper representation cures all 
the original technical defects with effect 
from the date of institution of the suit and 
that the rectification cannot be treated as the 
addition of a new party so as to attract the 
penal provisions of section 22 of the Limita- 
tion Act. Though the above case related to 
the proper representation of a defendant and 
not of a plaintiff, the principle applies to 
the latter case also]. As regards the ques- 
tion of limitation, the suit having been 
brought on behalf of the Devasthanam (which 
at the trial was represented by a proper’ 
legal trustee) against a former trustee, whether 
the former trustee’s right to the offica was 
legally valid or otherwise, the provisions of sec- 
tion 10 of the Limitation Act clearly apply and 
the defendant cannot rely on the bar of limi- 
tation. [See Sethu v. Subramanya (5), also 
Moosabhat v. Yacoobbhaz (6)]. The validity of 
the substitution of Subba Nadar for Authappa 
Chetty to represent the idol cannot be ques- 
tioned in second appeal as the order passed by 
the Sub-Court for such substitution was 
appealed against to the District Court and was 
confirmed in appeal and became final. 

Coming, then, tothe merits, that is, the 
appellant’s contention (f) in paragraph š 
above, weare of opinion after hearing the 
arguments on plaintiff's side, that the de- 
fendant is entitled to credit for the sums 
spent by him in the litigation in Original 
Nutt No. 44 of 1901 zf he had been validly 
appointed as a trustee in October 1901 by the 
temple committee. A trustee is entitled tə ba 
re-imbursed the moneys which he spends on 
litigation which he bona fide believes to ba 
in the interests of the cestui que trust provided 
"he has not been guilty of serious laches or 
misconduct,” (See the principle embodied in 
section 84 of the Trusts Act. See also 

(8) 82 C. 582; 9 0. W. N. 421. 

(4) 5 Ind. Cas, 404; 37 C, 229, 7 A. L. J. 125; 7 M. 
L T.63; 14 C. W.N. 261; 20 M. L, J. 171; 11 C. L. J. 
220 12 Bom. L. R. 257; 37 I. A. 27 (P. O.). 


(8) 11 M. 274. 
(6) 29 B. 207 at p. 280; 7 Bom. L. R. 45, 
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Lewin on Trusts, page 1267). He is also 
entitled to take out of the trust funds (or 
to be re-imbursed from such funds if he had 
spent in the first instance from his own 
pocket) whatever he had been obliged to 
spend in order to defend or establish his 
right as trustee. ‘In the absence of mis- 
conduct, therefore, as distinguished from 
negligence not of a«a gross character or 
mistaken judgment, trustees are, as a 
general rule, entitled to their costs of action.” 
(Godefroi on Trusts, pages 958 to 960). “The 
inclination of the Court has been to recognise 
this right and not to abridge it when ad- 


judicating upon the liability of trustees, lest a` 


strioter rule should deter men from assum- 
ing the office," In Turner v. Hancock (7); 
Jessel, M. R., said that "it is not the course 
of the Courtin modern times to discourage 
persons from becoming trustees by inflicting 


- -eosts upon them if they have done their 


duty, or even if they have committed an in- 
nocent breach of trust" (overruling Jn re 
Hoskin’s Trusts(8) on this point). If “they have 
acted from interested motives, or vexatiously 
or capriciously" orif “their negligence or 
misconduct, en the first instance has caused 
ihe suit," they are not entitled to get their 
costs ont of the trust funds. Trustees are 
seldom deprived of their right to take out of 
the trust estates all costs ineurred by them 
as trustees except in cases ‘of gross negli- 
gence or misconduct” (page 962). “The 
Courts have generally dealt lexiently with 
trustees” in the matter of costs. “Trustees 
whose alleged breach of trust has arisen 
from a bona fide mistake are not made to pay 
costs," 

Jf Authappa Chetty had not been validly 
appointed a trustee in 1898 orif he had 
been validly dismissed in April 1901 and if 
defendant’s appointment in Ostober 1901, 
consequently, gave him a legal title to the 
manager’s office, defendant is entitled to 
claim credit out of the trust funds for all 
sums spent by him in the institution and 
conduct of Original Suit No. 44 of 1901 against 
Aathappa Chetty including the costs he was 
obliged to pay to Authappa Chetty in that 
unsuccessful litigation unless defendant was 
guilly of gross negligence or misconduct in 

(7) (1852) 20 Oh. D, 308; 61 L, J. Ch, 517; 46 D. 
T, 750; 80 W. R. 480. 


(8) (1887) 6 Oh. D. 281; 46 L. J. Ch. 817; 35 D. T. 
9356; 26 W, lt. 779. 
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instituting or conducting that suit. We do 
not think that the fact that that suis, (which 
was brought under legal advice and under 
the immediate supervision of a member of 
the committee well versed in litigation), failed 
ultimately on account of a technical legal 
defeet, could deprive the defendant of his 
right to be re-imbursed the costs incurred 
in that litigation from the trust funds, provid- 
ed, of course, that the defendant was a'validly 
appointed trustee and legally held the office 
of trustee then. The contention of the ré- 
spondent’s Vakil that defendant agreed to 
incur the costs of that litigation out of his 
own private funds is based upon the fact 
that defendant deposited Rs. 2,000 as secu- 
rity witha Vakil for defendant’s instituting 
the suit against Authappa Chetty within 4 
reasonable time. But we are satisfied from 
the documentary evidence in the case that 
it was not intended that defendant should 
make a gift of Rs. 2,000 to the Devasthanam 
for the expenses of the suit against Authappa 
Chetty, but only to advance that money for 
the expenses of such suit, he being liable to 
forfeit the money to the Davasthanam only 
if he doss not briag such suit within the 
time allotted to him by the committee. See 
Exhibit 13, where one of the influential com- 
mittee members speaks to another person 
intended to be appointed as trustee defraying 
the expenses of the contemplated suit against 
Authappa Chetiy from his own friends “if 
he gets no money belonging to the Devas- 
ihanam." See also Exhibits $S. 6a, 
B6, H, J. and L. The Subordinate Judge 
disallowed the defendant's claim to indemnity 
for the costs of the litigation in Original Suit 
No. 44 of 1901 on the ground (paragraph 14 of 
his judgment) that! that litigation was 
"undertaken by the defendant to contest his 
title with Authappa Uhetty” and could not 
“be said to have been undertaken in the 
interests of the Devasthanam." Weare un- 
able to agree with that view as a suit intended 
to prevent the meddling of Authappa Chetty 
in the temple affairs is clearly a suit 
brought ia the Devasthanam’s interest provid- 
ed, of course, that Authappa Chetty was in 
unlawful possession of the manager’s office 
when that suii was brought. The District 
Judge seems to have thought that defendant’s 
appointment as trustee was ‘opposed to 
public policy and should bs discouraged." 
(Paragraph 4 of the Appellalo judgnient). 
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No reasons are given by the learned District 
Judge in support of his conclusion. He pro- 
bably thought that the Rs. 2,000 deposited 
by defendant was intended as the offering of 
& pecuniary consideration by defendant to 
the Devasthanam to get the manager’s office. 
As we have said already, the Rs. 2,000 was 
intended asthe advance required to bring 
the suit to-prevent Authappa Chetty’s inter- 
ference with the management, the committee 
members who had dismissed Authappa Chetty 
from office having no temple funds at their 
disposal. 

It was further argued by the defendant's 
(appellant’s) Vakil that even if defendant's 
appointment as trustee was not legally valid, 
he is entitled to be re-imbursed the costs in- 
curred by him in Original Suit No. 44 of 
1901, if he bona fide believed himself to be 
the proper trustee and believed that Authappa 
Chetty was not the proper trustee. The 


learned Vakil was, however, not able to quote ` 


to us any clear authority to that effect, and we 
are not prepared to hold that a person believ- 
ing himself to be the trustee of a Devastha- 
nam, while really not entitled to the office, 
can claim against the Devasthanam funds for 
moneys spent by bim in bringing an un- 
successful suit against the real trustee when 
the Court which decided the suit has not in 
its decree provided for his costs to come out 
of the trust funds. ; 

Before, therefore, we can finally dispose 
of this second appeal, ib is necessary to deter- 
mine the question of fact whether defendant's 
uppointment to the office of trustee in Octo- 
ber 1901, was a valid appointment. 

We shall, therefore, direct the lower Appel. 
late Court to try the following issues (parties 
to be at liberty to adduce additional evidence 
on these issues) and return its findings and 
reasons therefor within six weeks of the 
re-opening of the . District Court after the 
midsummer recess :— 

(1) Was Authappa Chetty the lawful 
trustee of the plaint Devasthanam when 
Original Suit No. 44 of 1901, was icstituted? 
Was he never the validly appointed trustee of 
the temple? If he was at any time the law- 
ful-trustee,- had he caasad to ba such lawful 
trustee before that suit was instituted? 

(2) Was defendant the lawfal trustee of 
the Devasthanam from that date? 

In compliance with the above order, the 
District Judgo, Mr. J. Q. Burn, submitted 


findings to the following effect on the 2nd 
December 1912:—That Authappa Chetty was 
the validly appointed trustee of the plaint 
Devasthnam when Qriginal Suit No. 44 of 
1901, was instituted; that Authappa Chetty 
had ceassd to be the lawful trustee before 
the suit was instituted; that defendant was 


the lawful trustee of the Devasthanam o the 


date of the suit, 

Upon the receipt of the above findings, the 
ease came on for hearing before their Lordu 
ships Mr. Justice Miller and Mr. Justice 
Sadasiva Aiyar on the 15th September 1913, 
who accepted the findings of the District 
Judge and dismissed the suit with costa with 
a direction that the costs incurred for the 
conduct of the guit should be paid out of the 
Devasthanam funds. 


Sutt dismissed. 


CALCUTTA HIGH COURT. 
APPLICATION FOR LEAVE TO ÁPPEAL TO TEE 
Patyy Councr No. 19 or 1912. 
June 17, 1913, 
Prosent:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Ashutosh 
Mookerjee, KT. 
KHIRODAMOYEE DASIÍ—APPELLANT— 
PETITIONER 
versus 


PRODYAT KUMAR ADDYA— 


Respoxpant—Opposita PAkTY. 

Privy Council. Appeal —Practice—High Court Rules, 
Appellate Side, Rule 17-—~Documents not relevant to be 
excluded, : 

Under Rule 17 of the Rules of the High Court Ap- 
pellate Side, all documents that aro not relevant to 
the subject-matter of an appeal should be excluded 
from the record. l 

Therefore, where the question in an appeal to 
the Privy Council is whether the case should have 
been heard on the merits in the High Court, and all 
that the appellant desires is that he should be heard 
by the High Court, itis irrelevant to include the 
documents that relate to the merits in the paper. 
book for the Privy Council. 


FACTS.—The appellant to the Privy 
Council was the appellant befora the High 
Court in an appeal froma preliminary decree. 
A final decree had been made before the 
appeal was heard, and as the appellaut had 
not filed an appeal against that decree, the 
High Court dismissed his appeal from the 
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preliminary decree as being incompetent. 
Against the decree of the High Court, 
an appeal was preferred to the Privy 
Council. The appellant mads this application 
for excluding from the paper book all docu- 
ments relating to the merits, 

Babu Amarendra | Nath Bose, 
. Appellant. 

Babu Mahendra Nath Rey and Mr. G. 
Sarkar, for the Respondent, 

JUDGMENT.—The application made by 
the petitioner to England appears to us to 
be in accordance with the spirit of Rule 17 
of the Rules of the High Court, Appellate 
Side, which calls upon the Registrar as well 
as the parties and their agents to exclude 
from the record all documents that are not 
relevant to the subject-matter of the 
appeal. 

The question in the appeal in this case 
is, whether the case should have been heard 
on the merits in the High Court, and all 
the applicant, before us, desires, is that he 
should be heard by the High Court, and, 
therefore, it is irrelevant -to inelude the 
documents that relate to the merits. We, 
theretore, grant the prayer of the applicaut. 
Having regard to the opposition that was 
putin, we allow costs, two gold mohurs. 

The applicant is allowed six weeks’ time 
from this date toputin the amount of the 
fresh estimate. 


for the 


Application granted. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
SEGOND Crvic Appean No. 122 or 1912, 
June 13, 1913. 

Present; —Mr. Sabonadiere, A. J, C. 
Maulvi WALI-ULLAH — PrAtiNTIFF — 
APPELLANT 
tersus 
RAJ BAHADUR— DEFENDANT— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 2, 86— 
Act injurious to another done wnder powers conferred by 
some Act of Leyistature—Act done in improper manner 
out of malice and carelessness. 

The intention of Article 2 of the first Schedule to 
tho Indian Limitation Act is to meet those cases 
where a public official or à public authority or a 
private person does au act injurious or possibly in- 
jurious to another under powers conferred or honest- 
ly believed to be conferred by some Act of the Legia- 
lature. 
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Article 2 does not apply to a case where the 
damages arise not from the doing of the act or from 
the failure to do it but from doing it in an improper 
manner oufof malice and carelessness. Such a 
case would be governed by Article 36 of the first 
Schedule. 4 

Chunder Stkhur Bandopadhya v. Obhoy Churn Bagchi 
6 C. 8 and Joharmal v. The Municipality of Ahmed- 
nagar, 6 B. 580, referred to. 


Appeal against the decree of the Subordi- 
nate Judge, Bara Banki, dated 8th January 
1912, upholding that of the Munsif, Fateh- 
pur, dated 30th October 1911. 

JUDGMENT.—This is an appeal against 
the decision of the learned Subordinate Judge 
of Bara Banki, dismissing an appeal from a 
decree passed by the learned Munsif of 
Fatehpur, dismissing a suit for damages by a 
land-holder against a patwart. The damages 
are ulleged to have arisen by reason of am 
incorrect entry made by the respondent in 
his khasra for the year 1316, Fasli, that is, 
1908-1909. The suit was instituted on the 
18th of April 1911 The Courts below have 
dismissed the suit holding that Article 2 of 
tha first Schedule to the Indian Limitation Act 
applies toit. That Article deals with the 


. case of suits for compensation for doing or 


for omitting to do an act alleged to be in 
pursuance of any enactment in force for the 
time being in British India, and the lower 
Courts hold that the khasra is maintained 
under rules made by the Board of Revenue 
under section 234, clause (b), of the United 
Provinces Land Revenue Act. No doubt 
the khasra is maintained under those rules 
but i$ seéms to me to be questionable whether 
a person, who is required to make an entry 
in that record and to make it eorrectly, and 
instead of doing so makes an incorrect entry, 
can, strictly speaking, be said to have done 
an act in pursuance of the Land Revenue Act. 
Rule 49,of Chapter V ofthe Rules for Patwaris, 
says:— The patward is responsible for the 
accuracy of all entries," and that, no doubt, 
binds the patwart to do his best to make the 
entries iu the khewat truthful. I have ex- 
amined the rulings in Ohunder Sikkur Bando- 
padhya v. Obhoy Ohurn Bagchi(1) and Joharmal 
v. The Municipality of Ahmednagar (2), and 
from those rulings it appears to me that the 
intention of Article 2 of the first Schedule to 
the Indian, Limitation Act is to meet those 
cases where a public official or a public 


(1) 60.8. 
(2) 6 B. 580. 
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authority or a private person, does an act ine 
Jurious or possibly injurious to another ander 
~ powers conferred or honestly believed to ba 
‘conferred by some Act of the Legislature, 
and that this specially short limitation is 
provided for such cases in order that such 
acts which are of a public nature shall not 
give rise to protracted litigation and I do not 
. think that they apply toa case where the 
damages arise not from the doing of the act 
or from failure to do it, but from doing it ia 
an improper manner outof malice or care- 
~lessness. I am, therefore, of opinion that 
Article 36 of the first Schedule to the Indian 
Limitation Act applies to the case. J, there: 
fore, remand the case to the Court of first 
instance through the Court of first appeal 
under Order XLT, rule 23, to ba tried on the 
merits and .Í would invite the attention of 
‘the Court below to the judgment of this 
Court dated the 7th of February 1911, 
between the same parties, a copy of which is 
upon the record, and I would point cut that 
issues will have to be framed raising the ques- 
tions of whether the plaintiff is entitled to 
the benefits of section 24 of the Indian 
_ Limitation Act, and of the time or times 
at which specific injury resulted to the 
plaintiff-appellant from the act alleged to 
have been done by the defendant-respond- 
ent. The costs in both the Appellate Courts 
will be costs in the suit. The Court-fee in 
both Appellate Courts will be refunded. 
Oase remanded, 


CALCUTTA HIGH COURT. 
APPLICATION FOR LEAVE TO APPEAL TO THE 
Parvy Councis No. 48 or 1912. 
May 27, 1913. ; 
Present: —Sir Lawrence Jenkins, KT., Chief 
Justice, and Justice Sir Ashutosh 
X Mookerjee, KT. 
RAM SHOSHI ROY —PgriITIONER 
Versus 
O. E. GREY—Oppostra Parry. 

Appeal to Privy Council—Land acquisition case— 
Apportionment. 

A decree of the High Court in a land acquisition 
oases, iu which the question was as tothe apportion- 
mont of the compensation money, is not appealable 
to the Privy Council. 7 

Rangoon Botatoung Go. Ld. v, Collector of Rangoon, 
16 Ind. Gas. 183; 16 C. L. J. 215; 16 C, W. N. 961; 
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12 M, L. T. 195; (1912) M. W. N, 781; 23 M. L. J. 276 
14 Bom. L. R. 883; 10 A. L.J. 271; 5 Bur. 'L. T. 205 
207; 40 C, 21; 6 L- B. R. 150, relied upon. 


Application for leave to appeal to Privy 
Council against the decrees of Justice Sir 
Cecil Brett, Kb., and Mr. Justice Sharfuddin 
in Appeal from Original Decrees Nos. 421 
and 431 of 1902 of the District Judge 
of Hoogly, dated the 4th August, 1903. See 
15 Ind. Cas. 110. : 

Babu Baidya Nath Dutt, for the Petitioner. 

Baba Shorasht Oharan Mitra, for the 
Opposite Party. 

JUDGMENT.—It appears tous that in 
view of the decision of the Privy Council 
in the ease of The Rangoon Botatoung Company, 
Limited y. The Oollector of Rangoon (1), no 
appeal lies, We, therefore do not think it is 
in our power to grant leava to appaal. 

The application is refased with costs, five 
gold mohurs. 


| | Lea: e refused, 
(1) 16 Ind. Cas. 183; 16 C. L. J. 215; 16 C.W. N. 
961; 12 M. L. T, 195; (1912) M. W. N. 781; 28 M. L J. 
276; 14 Bom. L. R. 833; 10A. L. J. 271; 5 Bur. L. T, 
205, 207; 49 C. 21; 6 L: B. R. 160. 





ALLAHABAD HIGH COURT, 
Orvis Revisron Petition No, 43 or 1913. 
July 1, 1913. 

Present; — Mr. Justice Rafique, 
KUNTHU LAL —D&FENDANT— ÀPPELLANT 
vOr8us 
JHOMMI LAL AND ANOTHER—PLAINTIFEA3—- 


Opposite PARTY. 

Civil suit—Judge asking two members of Bar present 
to appraise evidence—Procedure illegal. 
` A Judge, while trying a Civil case, asked two 
gentlemen of the Bar, present in his Court, to act as 
assessors presumably to appraise the value of the 
evidence in the case: 

Held, that the procedure was illegal, 


Petition for revision against the decision of 
the Small Cause Court Judge of Allahabad, 
dated the 12th February 1913. 

Mr. W. Wallach, for the Appellant. . 

Mr. ME. Agarwala (with him Mr. L. M 
Banerji), for the Respondents. 

JUDGMENT.—This is an application in 
revision from a decree of the Court of Small 
Causes of Allahabad. It appears that the 
applicant was sued by the opposite party for 
the return of certain ornaments or the price 
thereof. Tha claim was defended on the 
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ground that the ornaments had bean return- 
ed. Daring the course of the trial, the 
learned Judge of the Small Vause Court, 
it appears, adopted a novel procedure 
which is not authorised by law. He asked 
two gentlemen ofthe Bar, present in his 
Court, to act as assessors presumably to 
appraise the value of the evidence in the 
ease. The allegation of the applicant is that 
the learned Judge took the opinion of the 
said two .assessors prior to delivering the 
judgment. On the other hand, the statement 
for the opposite party contained in their 
affidavit is thatthe learned Judge “formed 
his own independent opinion after hearing 
and considering the entire evidence and was 


not guided by the assessors in decreeing the- 


claim." It is difficult to understand on what 
ground this statement is made in the affidavit 
for itis not explained how did the deponent 
come to know of the process of reasoning of 
learned Judge. In any case, the procedure 
adopted by the lower Court was quite illegal 
and was suchasto lead the applicant to 
think that his case, had not been decided by 
the learned Judge himself independently of 
the opinion of the men appointed as assessors. 
I, therefore, set aside the decree of the 
Court below and direct that the ease be tried 
according to law. The costs of this applica- 
tion are allowed tothe applicant, including 
fees in this Court on the higher scale. 


Petition aliowed. 


ALLAHABAD HIGH COURT. 
Seconp Crip, APPEAL No 1372 or 1911. 
- July 1, 1912. 
Preseui:— Mr. Justice Chamier and 
Mr. Justice Rafique. 
KOKA MAL-—PramTIEE. 
versus 


G, T. P. RAILWAY —DEFENDANT. 
Railuays Act (IX of 1890), s. 80—Uonsignments in 
bags— Bags found loose but not torn—Refusal of Rail- 
` aray to re-weigh goods and have shortage noted in their 
booka—Damages— Consignment to be carried over two 
Railways Liability for non-delivery. 

A. handed a consignment of chillies to the North- 
Western Railway to be carried to Agra Fort (G I. P. 
Ry.) for B. When B. went to take delivery of the 
chillies at Agra Fort, he found the bags loose. Ie 
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requested the station staff to re-weigh and allow 
him to make a note of the shortege, if any. The 
station staff refused to re-weigh them and 
allow B.to make entries in their books, which, accord- 
ing to them, were incorrect. 

Ultimately, the Railway authorities of the Great 
Indian Peninsular Railway, sold the chillies and, after 
deducting their charges, offered the balanca of the 
sale-proceeds to B. who declined to accept it. B. 
sued the Great Indian Peninsular Railway for dama- 


es; 
D Held, (1) that the Great Indian Peninsular Railway 
bis not liable to be sued for non-delivery of the 
Fooas; 

(2) that the only suit that conld have been brought 
was one against the North-Western Railway for 
non-delivery of goods; 

(3) that B. was not entitled to make any entries iu 
the Oompany’s books; 

(4) that the Great Indian Peninsular Railway Com- 
pany, as agents of North-Western Railway were 
entitled to refuse to deliver goods on the con- 
ditions insisted by B. ; 

(5) that as B failed to pay the freight and take’ 
delivery, the Railway Company were entitled after 
due notice to sell the goods. 

JUDGMENT.—On the 19th of September 
1909 and the 4th of October 1909, two con- 
signments of chillies were handed to the 
North-Western Railway to be carried to Agra 
Fort. The consignments reached Agra Fort 
on October 19th or 20th, 1909. The plaint- 
iff’s case is that when his agent went to take 
delivery, he found the bags loose, He 
requested the station slaff to re-weigh and 
allow him to make a note of the ‘shortage, if 
any. The station-staff refused to allow this 
to be done. A long correspondence followed. 
and ultimately the Railway authorities sold 
the chillies on March 8th, 1910, at Delhi. — 
After deducting their charges, they offered 
the balance to the plaintiff who declined to 
accept it. The present suit was instituted on 
November. 23rd, 1910. The defence was that 
the bags were in good condition and that the 
Railway authorities had no objection to the 
plaintiff noting in their books any shortage 
in weight provided that he at the same time’ 
made a note as to the condition of the bags, 
viz, that they were intact, The Court of 


first instance found that the bags, were in fact 


loose. It has not found that the bags were 
torn. It found that the plaintiff was entitled 
to have the chillies re-weighed and that the 
Railway Authorities had wrongfully refused to 
re-weigh them; but it dismissed the suit on 
the ground that the’ defendant, the Great 
Indian Peninsular Railway Company, was nob 
liable to be sued for ron-delivery of the 
goods and that the suit was barred by limi. 
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tation. It held also thatthe suit was in 
reality a suit on account of non-delivery of 


the chillies. His decision was affirmed by. 


the Subordinate Judge and this i8 a second 
appeal by the plaintiff. There can be no 
doubt that according to the decision of 
Chunnilal v. The Nizam’s Guaranteed Siate 
Railway Company Limited (1), no suit for 
damages for nou delivery of the goods was 
maintainable against the Great Indian 
Peninsular Railway Company. A suit of the 
deseription could only have been brought 
against the North-Western Railway Company 
with whom the contract was made. The 
plaintiff contends that his suit is for damages 
for an independent tort committed by the 
Great Indian Peninsular Railway Company, 
and that this cause of action accrued iu 


March, 1910, when the Great Indian Penin- 


sular Railway Company sold the chillies. 


According to the findings of the Courts. 


below, the plaintiff declined to take delivery 


-of the chillies, unless they were re-weighed 


and he was allowed to make a note in the 
Company's books thatthe bags were torn 
and loose. In the first. place, the bags were 
not torn though they were loose. Next, the 
plaintiff was not entitled to make any 
entries in the Company's books. He conld 
have made representations in any other 
manner that he chose to the Railway 
authorities, but he did not do so, It is 
quite clear that the real reason why the 
plaintiff declined to take delivery of the 
chillies was not thatthe Railway staff refused 
to re-weigh them, but that they retused to 
re-weigh them and allow the plaintiff to 
make remarks in their books which, accord- 
ing to them, were incorrect. It seems to us 
that the plaintiff was in the wrong from the 
very beginning. He made an unreasonable 
demand to the Company and it was this 
demand which ultimately led to the non- 
delivery of the goods. The Great Indian 
Pevinsular Railway Company, as agents of 
the North-Western Railway Company, were 


entitled to refuse to deliver the goods on 


the condition insisted upon by the plaintiff, 
The plaintiff should have taken delivery of 
the goods and have paid the freight. As he 
failed to pay the freight and take delivery of 
the chillies, the Railway Company were 


(1) 29 A. 228; 2 M. L, T, 42; A. W. N. (1907) 21; 4 
A. L, J. 80. 


entitled after due notice to the plaintiff to 
sell the goods. In this view of the case, no 
question of the applicability of Articles 30 
aud 31 of the first Schedule of the Limitation 
Act arises. In our opinion, the only suit 
that could have been brought was one 
against the North-Western Railway Company 
for the non-delivery of the goods. On the 
findings of the Courts below, even such a 
suit would have failed. This appeal fails 
and is dismissed with costs. 
Appeal dismissed,’ 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Sgcoxp Cryin Appear No. 188 or 1912, 
June 25, 1913. 
Pranks Kanhaiya Lal, A. J. C. 
RADHE LAL, MINOR, UNDER THE GUARDIAN- 
sqdiP OF Musammat BITAN A — DEFENDANT 
—APPELLANT 
vOrSU8 


ANGNE —PraINTIFF — RESPONDENT. 

Specific Relief Act (I of 1877), s. 31—Rectification 
of instrument of unilateral character —Oral evidence to 
prove how description in a mortgage-deed was related to 
existing facts, admissibility of—Hvidence Act (I of 
1872), ss. 95, 96. 

In the absence of proof of a mutual mistake, sec- 
tion 31 of the Specific Relief Acb cannot be applied, 
io the case of an instrument of an unilateral character 
like a mortgage-deed, to render the previous rectifi- 
cation of the instrument obligatory. 

Where the plaintiff sued for a declaration that he 
was a mortgagee in possession of cortain plots ard 
alleged that the numbers entered in the mortgage- 
deed were incorrect; 

Held, thatoral evidence was admissible under 
sections 95 and 96 of the Evidence Act to prove how 
the description given in the mqrigage.deed was re. 
lated to existing facts. 

Ghulam Murtaza v. Fateh Shah, 8 Ind. Cag. 554; 
130 P. L. R 1910 and Karuppa Goundan v, Periatham- 
bi Goundan, 30 M. 897, 2 M L. T. 338, referred to. 

Sajjad Husain v. Bakar Ali, 11 O. C. 93, distin- 
guished. 


Appeal against the decree of the District 
Judge, Hardoi, dated 21st March 1912, 
reversing that of the Munsif, Sandila at 
Hardoi, dated 23rd June 1911, 

Babu Gokul Prasad, for the Appellant. 

Babu Hargcbind Das, for the Respondent, 

JUDGMENT.—Iu this case, the plaintiff. 
respondent sued for a declaration that he 
was a mortgagee in possession of muaf plots 
Nos. 616, 617/i and 1203 khasra under an 
unregistered mortgage-deed executed by 
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Jangli, the father of the defendant-appellant, 
in his favour on the 27th Janaary 1903. 
The mortgage-deed described the mortgaged 
property as muaf plots Nos. 193 and 105 
- khasra standing in Mauza Ghaus Ganj without 
specification of its area or boundaries. The 
allegation of the plaintiff was that the plots 
Nos. 616, 617/1 and 1203, khasra, were intend- 
ed to be mortgaged, that the mortgagor gave 
possession over the said plots and that by 
a mistake of the patwart the plaintiff was 


erroneously recorded asa sub-tenant of the. 


said plots on behalf of the mortgagor. The 
Court below found that the plots entered 
in the mortgage-deed belonged toa third 
party and that the plots intended to be 
mortgaged were the plots over which posses- 
sion was given tothe mortgagee, uamely, 
those now in dispute. Itis contended on 
behalf of the defendant-appellant that oral 
evidence was inadmissible to show that the 
mortgage-deed related to the disputed land 
and that the deed of further charge relied on 
by the plaintiff-respondent was inadmissible 
iu evidence for want of registration. The 
deed of further charge, however, does not 
mention the correct numbers. It merely, 
copies the numbers given in the morigage- 
deed and is ofno value, The learned Dis- 
trict Judge, held on the other evidence on 
the record, that the intention of the parties 
was to mortgage the plots over which the 
mortgagee was found in possession, bat the 
mortgage deed mentions that only two plota 
were mortgaged, whereas the District Judge 
has given a decree for three plots, saying that 
Nos. 616 and 617/1 formed one plot. The 
evidence adduced by the plaintiff-respondent 
stated that the plofs mortgaged were a field 
called kuntya, measuring 6 or 7 biswas, and 
another field called dabr?, measuring 1} bigha. 
But there is no muaf plot of the mortgagor, 
measuring 1j bigha. These plots tally some- 
what with No. 1101, measuring 7 biswas, 
and No. 509, measuring 17 bzswas of the old 
Settlement khasra, now corresponding with 
Nos. 1202 and 616 new khasra, which 
are in the possession of the mortgagee, but 
the other mwofi plots of the mortgagor 
No. 176, measuring 6 biswas aud No. 617/1, 
measuriog 5 bisw: s, cannot be deemed to be 
included in the mortgage, Oral evidence is 
admissible, under sections 95 and 96 of the 
Indian Hvidence Act and the illustration 
appended to the former section, to prove how 


w 


the description given in the mortgags-deéd is 
related to the existing facts, [Ghulam Murtaza 
v. Fateh Shah (1)] The instrument is of 
an unilateral character and, in the absence 
of proof of a mutual mistake, section 31 of 
the Specific Relief Act cannot be applied to 
render the previous rectification of the instru- 
ment obligatory. In Karuppa CGoundan 
v. Periathambi Goundan (9), where a sale- 
deed described the lands sold by wrong 
survey numbers, extrinsic evidence was 
admitted to show that the lands intended 
to be sold and actually sold and delivered 
were lands bearing different survey numbers. 
The plots are stillin the possession of the 
heirs of the mortgagor and there are no 
third persons whose rights are liable to be 
injuriously affected. "The decision in 
Sajiad Husain v. Bakar Ali (8), therefore, 
does not apply. 

The appeal is accordingly allowed so as to 
confine the operation of the plaintiff’s decree 
to plots Nos. 616 and 1203 new khasra, The 
plaintiff-respondent will get his proportionate 
costs here and below from the defendant- 
appellant, who will bear his own costs through- 
out. l 

Appeal allowed. 

(1) 8 Ind. Cas. 554; 130 P, L. R. 1910. 


(2) 30 M. 397; 2 M. L. T. 330. 
(3) 11 0. C. 98, 


CALCUTTA HIGH COURT, 
APPLICATIONS FOR LEAVE TO APPEAL TO THE 
Privy Cooncw Nos. 12 ro 15 or 1913. 
May 27, 1918. 
Present:—Sir Lawreuce Jenkins, Kr., Chief 
Justice, and Justice Sir Ashutosh 
Mookerjee, Krr, 

KRISHNA CHANDRA GHOSH— 
PETITIONER 

versus f 

Maharajah RAM NARAIN SINGH 


BAHADUR-— OPPOSITE Parry. 
` Privy Council Appeal—Otvil Procedure Code (Act V 
of 1908), s. 109— Final order —Order of remand. 

An order of remand, whioh does not decide any 
question as to the rights in dispute but remitst he case 
for trial on the merits, is nob a final order within the 
meaning of section 109 of the Code of Civil Procedure 
and is, therefore, not appealable to the Privy Council 
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‘Applications for leave to appeal to Privy 
Council against the decision of Justice Sir 
Ashutosh Mookerjee, Kr, and Mr. Justice 
Holm wood, in Appeals from Original Decrees 
Nos. 52 to 55 of 1911, of the Subordinate 
Judge of Hazaribagh, dated the 14th 
November 1910. 

FACTS,.—These were applications for leave 
to appeal to the Privy Council from the order 
of the High Court remanding the case for 
retrial in Ram Narain Singh v. Krishna 
Chandra Ghose (1), the ordering portion of the 
judgment of the High Court, (17 Ind. Cas. 
494), was as follows: 

“The result is that this appeal is allowed, 
the decree of the Subordinate Judge set aside 
and the case remitted to him that it may be 
tried on the merits". 

Babu Manmotha 
Petitioner. 

Babu Provash Ohunder Mitter, for the 
Opposité Party. 

JUDGMENT.—It is suggested in this 
case, that there is a final order from which 
an appeal will lie. Having regard to the 
circumstances of the case, it appears to us 
that there is no order which is final within 
the meaning of section 109 of the Code of 
Civil Procedure. 

The application for leave to-appeal is 
, refused with costs, two gold mohurs. 

This order will also govern applications 
for leave to appeal Nos. 13 tol5 of 1913, 
which are also refused with costs, two gold 
mohurs in each case. 


Nath Mukherji, for the 


Leare refused, 
(1) 17 Ind. Cas. 490; 17 C. W. N. 408; 170. L, J. 
289. 


CALOUTTA HIGH COURT, 
Lerrers PATENT ÀÁPPEAL No. 29 or 1911. 
June 11 and July 16, 1913, 
Present: — Sir Lawrence Jenkins, Kt., Chief 
Justice, and Justice Sir Ashutosh 

Mookerjee, Kr. 

RUDRA NARAIN MAITY—Purarntive 
(RESPONDENT IN SECOND ÁAPPEAL)—-—ÁPPELLANT 
versus 
NATABAR JANA--PRiNOIPAUL DEFENDANT 
No. 1— (APPELLANT IN SECOND Appeat) — 


RESPONDENT. 
Bengal Tenancy Act (VIII of 1885), Sch. III, Art. 3 — 
Dispossessiom by landlord—Finding of fact-—High 
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Court’s power to interfere in second appeal— Second 
Appeal, . 

Article 3 of Schedule ILI of the Bengal Tenancy Act 
deprives the plaintiff of his right to come to Court 
after the lapse of a certain time, forthe purpose of 
vindicating a claim which is his, and, therefore, it 
must beclearly made out that any particular case 
falls within its terms, which should not be extended 
by use of figures of speech and metaphors. What is 
to be seen in each case is whether in fact there 
has been such dispossession as the Article requiros. 

In this ease the lower Appellate Court came to the 
conclusion on the facts that there had beon no dig- 
possession, and the High Court in second appeal ro- 
fused to interfere with that finding. 


Appeal, under section 15 of the Letters 
Patent, from the decree of Mr. Justice Coxe, 
dated February 16, 1911, in Second Appeal 
No. 2597 of 1909, reported as 9 Ind. Cag. 
625. 

Babus Shib Ohandra Palit and Kherode 
Narain Bhuyan, for the Appellant. 

Babu Mohini Mohan Ohailerjee, for the Re- 
8pondent. 

JUDGMENT. 

Jenxins, O. J.— (June 11, 1913)—The only 
point that arises on this appeal is whe- . 
ther the plaintiff'lE suit is barred by 
Article 3 in the third Schedule to the 
Bengal Tenancy Act. This is an Article, 
which after a lapse of certain time, de- 
prives the plaintiff of his right to come to 
Court for the purpose of vindicating a claim 
which is his, and therefore, it must be 
clearly made out that any particular casa 
falls within its terms. We recently had 
oceasion [see Basanta Kumari v. Nanda Ram 
Kaibarta (1)] to enter a protest against exe 
tending the terms of this Article by use of 
figures of speech and metaphors. What we 
have to see in each case is whether in fact 
there has been such dispossession as the 
Article requires. That dispossession, it is 
conceded, must be by the landlord. The 
Subordinate Judge untrammelled by the 
various authorities, which can be cited one 
way or the other, came tothe conclusion on 
the facts that there had been no dispossession 
by the landlord. J see no reason why the 
High Court should interfere with that find. 
ing. It is a finding for which there ig 
foundation in the evidence, and, in my opi- 
rion, it would be erroneous to interfere with 
it. Mr. Justice Coxe has interfered with it, 
and, in so doing, we think, he has com. 


(1) 20 Ind. Cas. 350, 17 0. W. N. 1149, 18 C. L. J, 
90. . 
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mitted an error, We must, therefore, reverse 
his judgment and restore the decree of the 
lower Áppellate Court. . 

The appellant before us must have the 
costs of the two appeals in the High Court. 

Jenkins, ©. J.—(July 16, 1913)—Tt has 
been brought to our notice that defend- 
ant No. 9 was no party to the Letters 
Patent Appeal. That is  doubtless be- 
cause he was not an appellant in the 
appeal to the High Court which was heard 
by Mr. Justice Coxe. Though Mr. Justice 
Coxe’s judgment is expressed in general 
terms, where it directs that the suit must be 
dismissed, we read his judgment as meaning 
that the suit must be dismissed as against 
defendant No.1, who alone was appellant 
before him, and, as regards defendant No. 2 
the decree of the lower Appellate Court was 
left untouched by his judgment. It is, there- 
fore, unnecessary for us to give any further 
direction, because we restore the decree of 
the lower Appellate Court as against de- 
fendant No. 1, that being the only part of 
the decree that was disturbed. 





ALLAHABAD HIGH COURT. 
Lerrars PATENT ÀPPEAL No. 91 or 1912. 
February 8, 1913. 

Present; — Sir Henry Richards, Kx, Chief 
Justice, and Justice Sir P. C, Banerji, KT. 
SESPURI—PLAINTIFF— APPELLANT 

versus 

DWARKA PRASHAD-—DEFENDANT— 

RESPONDENT, 

Hindu Law —Ascetic —Nihang -No custom «s 10 
marriage—Marriage illegal—Issue illegitimate —Suc- 
Ce88i2m. ‘ 

An ascetic of the Nikang order, among whom mar- 
riage is forbidden, cannot validly contract a mar- 
riage. If he does marry, the marriage is illegal and 
the issue of such marriage would not be legitimate 
and so could not succeed to the property of the 
ascetic. 

Letters Patent Appeal against a decision of 
Mr. Justice Piggott, in S. A. No. 1143 of 1911, 
dated Ist July 1912. See 16 Ind. Cas. 222. 

Dr. S. O. Banerii, (with him the Hon’ble 
Dr. Tej Bahadur Sapru), for the Appellant. 

The Hon'ble Dr. Sunder Lal, for the Re- 
spondent. 

JUDGMENT.—This appeal arises out of a 


suit brought by the plaintiff to recover pos- 
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session of certain property which originally 
belonged to one Sidba. Some fifty-six years 
ago, Sidha left his village and became an 
ascetic and settled at Bilaspur in the Central 
Provinces. He died in the year 1904 and 
upen his death, the plaintiff claimed the pro- 
perty owned by Sidha in the Banda 
District on the allegation that he, the plaintiff, 
was the legitimate son of Sidha. It has 
been found that the deceased Sidha became 
an ascetic of the Nihang order among whom 
marriage is forbidden, that he formed an 
union with a woman who was also an ascetic 
and that the plaintiff was the issue of that 
union, 

The learned Judge of the lower Appellate 
Court found that it had been proved that no 
custom prevailed, among the members of 
any branch of the order to which Sidha 
belonged, under which a valid marriage 
could be contracted. The effect of that find- 
ing is that the union between Sidha and 
the plaintiff's mother was not legal union 
and, consequently, the issue of that union 
could not be legitimate. We are bound to 
accept this finding in second appeal and in 
view of this finding, the plaintiff has no 
claim to the property in dispute. The 
appeal, therefore, must fail and is dismissed 
with costs. 

Appeal dismissed. 


MADRAS HIGH COURT.. 
Civiu Arrear No. 155 or 1910. 

; March 31, 1918. 
Iresent:—Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Tyabji. 

Tur SECRETARY or STATE rong 
INDIA Iin COUNCIL, REPRESENTED py 
THE COLLECTOR or SOUTH CANARA. 
— PLAINTIFF— APPELLANT 
versus 
SANTARAJA SHETTY alas BOJAPPA. 
RASA BINNANI—DzrzxDANT— 


RESPONEENT. 

Evidence Act (I of 1872), s. 57—~ Cuslom—Aliya- 
santana Law—<Adoption of sole male—Bali of adopted 
son different from that of adoptive person—Books ` 
containing laws and customs of particular community 
——Beidentiary — value— Bhutala Pandya’s | Qode— 
Judicial notice of facts showing that the alleged rules of 
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conduct have been uniformly Jollowed —Not authorised 
by law — Validity of custom not dependent on its consis- 
tency with necessary consequence of other rules of 
custom, 


According to the Alcyasantana Law and custom, 
males can be solely adopted; it is not necessary 
that the person adopted should belong to the same 
bali as the person adopting. 


Under the Aliyasantana Law adoption is but 


slightly different from the nomination of & successor, - 


and there is an absence of: religious motive which 
. must accompany a valid adoption governed by the 
Hindu Law. 


Books purporting to contain the laws and cus- 
tomsof any particular community may acquire,by being 
repeatedly provedin the Court, such astatug as to make 
it unnecessary in any subsequent case for persons of 
that community. to prove anew the anthority or the 
binding force of the books in question. But unless 
such a state of ciroumstances is brought about, books 
of this nature stand on the same footing as any other 
evidence tending to prove the existence of a body of 
customs. P 


Bhutala Pandya's Oode has nob so often been 
proved before to be genuine and authoritative that 
the Court might take judicial notice of its contents 
and binding force. 


Iu the case of customs, the facts showing that 
they have the force of law and that they govern the par- 
ties or properties concerned include the fact that the 
alleged rules of conduct havebeen uniformly followed 
by the parties concerned or by the community to which 
the parties concerned belong. This fact is not one of 
which the Court is required to take judicial notice, 
nor has the Court any power to take. judicial notice 
of it, unless it has been proved so often in the Courts 
as to make further proof unnecessary. 


In determining whether the validity of a ous- 
tom has been proved, the Court ought not to take 
into consideration the question whether the custom 
that is alleged would appear to be contrary to what 
might seem to be. the necessary consequence of other 
rules of customs by which the parties are bound. 


Appeal from the decree of the Temporary 
Subordinate Judge of South Canara, in 
Original Suit No. 74 of 1909 (Original Suit 
No. 21 of 1909 on the file of the District 
Court of South Canara). 


The Advocate-General and Mr. R. N. 
Aiyangar, for the Appellant. 


The Hon'ble Mr. T, V. Seshagiri Aiyar, 
Messrs. K. P. Madhava Rao, B. Sílarama 
Rao and K, P. Lakshman Rao, for the Re- 
gpondent, 


JUDGMENT.— This is an appeal arising 
out of the claim of the Secretary of State 
for India in Council that a decreas may 
be passed ordering the defendant to make 
over to him the properties mentioned in 
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the) Schedules A and B annexed to the 
plaint and for payments of mesne profits 
of the immoveable properties mentioned 
therein from 1900 to the 31s& March 1909. 
The claim was made on the footing that 


“the last owner of these properties, one Chanda 


ranna alias Pandyapparasa Binnani (to whom 
we shall refer hereafter as ‘the deceased ’) 
died witheut leaving any heirs and that, 
according to the law and custom applicable 
to his estate, the whole of i6 escheated to 
the Government. 


The learned Subordinate Judge, who tried 
the case, came to the conclusion that the 
defendant had established that the deceased 
did not die without leaving any. heirs, and 
that the defendant’ was hia heir and was 
entitled to succeed to his property, The 
decision of thia point depends upon the 
determination of two questions viz., first, 
whether or not the defendant had validly 
been adopted by the deceased into his £arwad, 
and secondly, if not, whether the defendant 
is entitled to succeed to the deceased as 
legatee under a document which is Exhibit II 
on the record, . i 


The validity of the adoption of the 
deceased is attacked by the plaintiff, who 
is the appellant, on the ground, first, that 
it is against the Aliyasanitana Law and 
customs, which have the force of law in 
the community to which the deceased be- 
longed, to adopt solely a male, č. e, to 
take into adoption a male without also 
simultaneously taking a female into adoption, 
and secondly, that, in any case the defendant 
could not have been adopted by the deceased 
because the defendant was the son of the 
deceased by natural descent, and according 
to Alivasanitana Law and custom, it is neces- 
sary that the person adopted should belong 
to the same bali as the person adopting, 
whereas a father and son must necessarily 
belong to different balas. The learned Advo- 
eate-General, who argued the case on behalf 
of the appellant, relied, iu the first instance, 
on what had been referred to before us 
as ‘Bhutala Pandya’s Aliyasantana Kattu- 
kattilagala’ which, he said, was a Code 
promulgated by Bhutala Pandya, a former 
ruler of Canara and which was well recog- 
nised as an authoritative souree of Alsya- 
santana Law. On behalf of the respondent, 
it was contended that this so-called Oode 
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is a spurious treatise of a date much more 
recent than it purports to be and is neither 
recognised as laying down correctly the Alzya- 
santana Law as it prevails at the present 
time nor does it, as a matter of fact, so 
lay it ‘down. No evidence, either oral or 
documentary, was given in the lower Court 
on this point, but the learned Advosate- 
General relied on the fact that this treatise 
had frequently been referred to by the 
Courts, and his argument, in effect, was 
that, without any proof being given of 
this treatise being a book of authority, 
binding on the parties and recognised as 
such by the community, we could take 
judicial notice of its contents and binding 
force. It is true that books’ purporting 
to contain the laws and customs of any 
particular community may acquire, by being 
repeatedly proved in-the Court, such a 
status as to make it unnecessary in any 
subsequent, case for persons of that com- 
munity to prove anew the authority or 
the binding force of the books in question. 
But it seems to us that ,unless such a 
state of circumstances is brought about, 
books of this nature stand on the same 
footing as any other evidence tending .to 
prove the existence of a body of customs. 
Hence to admit this book into evidence, 
without specific proof in the proceedings 
before us, would be to take judicial notice 
both ofits binding foree and of all the 
eustoms referred to therein. Now custom 
must be proved in each particular case, and 
even proof in one or two cases will not dispense 
with the necessity of its being proved in a 
subsequent case. See Re Parker, Em parte 
Turqaud (1); Southwell y. Bowditch (2); Moult 
v. Halliday (3). But, when weturn to the 
judgments of this Court in which Buthala 
Pandya’s Code has been referred to, we find 
that during recent years, that is, at least 
after the criticism of Dr. Burnell questioning 
its genuineness, the Courts have always 
expressed doubts as to whether ib is a reliable 
document or not. The learned Pleader, for 
the respondent, contended that the criticisms 


(1) (1884) 14 Q. B. D. 636 at p. 645, 64 L. J, Q. B, 
242, 53 L, T. 579, 38 W. R. 437. 

(2) (1876) 1 C. P. D. 874; 45 L. J. C. P. 630; 35 L. 
T, 196; 24 W. R. 838. 

(3) (1898) 1 Q. B. 126,62 J. P. 8; 67 L.J. Q.D 
451; 77 L, T. 704; 14 T. L, R. 109; 48 W, Ri 318, Y” 
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contained against this document iu Koragu v. 
The Queen (4), Antamma v. Kaveri (5) and'Decu 
v. Deyi (6) arə such as to establish that this. 
book is not a book of authority. It seems to 
us that it is unnecessary for us to express 
an opinion on the broad point whether this 
book is authoritative or not. Ib is enough 
to say that there is no material before us oh 
which we can hold either that this book has 
been proved for the purpose of the pro- 
ceedings between these parties, or that this‘ 
book has so often been proved before to be - 
genuine and authoritative that we may 
take judicial notice of its contents and binding 
force. 

Since the hearing of this appeal, an appliea- 
tion was made to us by the Advocate-Ganeral 
that wa should admit in evidence a certain 
Cadjan manuscript alleged to be dated‘ 1320 
and purporting to be a copy of Bhutala 
Pandya’s alleged Code; that in the alternative 
we should use it for taking judicial notice 
of the Alzyasantana Law, or in the further 
alternative that the question of its authenti- 
city may be determined either by this Court 
or by an issue sent down for determination 
by the lower Courts. 

The learned Advocate-Goneral pressed 
upon us at the hearing and his learned junior 
in the course of the special application above 
referred to thatitis incumbent upon the 
Court to take into consideration the contents 
of Bhutala Pandya’s Code, or, at any rate, 
to come toa definite conclusion upon the 
question whether the rules containsd in 
Bhutala Pandya’s Code are or are not 
binding upon the estate ofthe deceased, - 
inasmuch as it is a duty zast upon the 
Court to take jadicial notice of the law 
by which the parties before it are governed. 
He relied upon the provisions of section 57 
ofthe Evidence Act, which state that “the 
Court shall take judicial notice of the follow. 
ing facts: (1) All laws or rules having the 
force of law now or heretofore in force 
or hereafter to be in force in any 
part of British India.” ‘This argument of 
the learned Advocate. General must, it seems 
tous, be based on the assumption that 
section 57 of the Evidence Act refers also to 
those customs which have their binding force, 
so far as the Courts are concerned, by reason 

(4) 6 M. 874 at p. 879. 


(5) 7 M, 576 at p. 577. 
(3) 8 LL. 353 aL p. 365. 
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of the provisions contained in such Acts as 
the Madras- Civil Courts Act, LIT of 1873. 
Section 16 of the latter Act provides that 
where in any suit or proceeding, it is neces- 
sary for a Civil Court to decide any question 
regarding succession, inheritance, marri- 
age or ‘caste or any religious usage or 
institution or any custom (if sueh there ba) 
having’ the force of law and governing the 
parties or properties concerned shall form the 
rule of decision, unless such’ law or custom has, 
by legislative enactment, been altered or 
abolished.” Assuming thatthe alleged rule 
of Alvyasantana Law on which the appellant 
relies i8 a rule having the force of law 
(within the terms of the clause of: Evidence 
Act, section 57,above referred to), there is one 
essential feature in the operation of customs 
which necessarily differentiates them from the 
operation of Acts of the Legislature. In 
regard to Acts of the Legislature, we have to 
take judicial notice not merely of the rules 
themselves contained therein, but also of tho 
fach that they have been enacted and 
that they have the force of law and govern 
the parties or propertics concsrned, The 
Evidence Act, section 57, clause 4, expressly 
requires the Oourts to take judicial notica of 
“The course of proceedings of Parliament and 
of the Councils for the purpose of making Laws 
and Regulations established ander the Indian 
Councils Act or any other law for the time 
being in force." Hence, in the case of Laws 
enacted by the Legislature, we have to take 
judicial notice, not only of the effect of the 
rules but also of those facts which are neces- 
sary for showing that they have ihe force of 
law and that they govern the parties or pro- 
perties concerned, such facts consisting of the 
proceedings of Parliament or of the Legis- 
lative Council. On the other hand, in the 
ease of customs, the facts showing that they 
have the .force of law and that they govern 
the parties or properties concerred include 
the iacb that the alleged rules of conduct 
have been uniformly followed by the parties 
concerned or by the community to which the 
parties concerned belong. This fact is nob 
one of which we are required to take judicial 
notice nor have weany power to take jadicial 
notice of it, unless it has been so often 
proved in the Courts as to make further proof 
unnecessary as already stated. Roferenca 
might, in this connection, be made to the last 
clause of section 57 of the Evidence Act. . 
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Without, however, saying that there can be 
no case in which the Couri might consider 
it necessary or desirable to move of its 
own accord in order to discover tha effect 
and the natare of the customs having the 
force of law and governing the parties in any 
proeasedings before it, itis eaough to say 
that in the present case it would be futile to 
embark on any such inquiry. For we have 
bafore us direct evidencs adducad by both 
sides in order to prove and to disprove the 
existence of the custom relied upon by the 
respondent, and it is not necessary for us to 
come to any conclusion on the point, whether 
or not Bhutala Pandysa's Code was promalgat- 
ed when it is alleged to have been promulgat- 
ed, and whether or not ib contains the rules 
of Law which were binding on the sabjecis of 
Bhutala Pandya when he lived. Assuming 
that it wasso, ib does not follow that the 
Customary Rules by whieh the estate of the 
deceased was bound are the same that pra- 
vailed at the time when the Code is alleged to 
have been promulgated, 

Hence, it seems to us that the questions of 
law and custom involved in this cass mast be 
determined by a referancato the evidences 
adduced before the Subordinate Judge, and 
we have to decide whether or not it has 
been established that according to the Aliya- 
santana Law and custom, the deceased could 
have adopted the defendant solely to ba his 
successor after his death, It has been point- 
ed out to us tha‘, in the evidence, seven 
instances have baan either proved or referred 
to of a male haviug been adopted solely. 
Two instances are referred to in Exhibit H 
page 33, lines 19 to 24, four cther instancas 
are referred to in Exhibit IX page 129, and 
a seventh instance is referred to at page 114, 
line 15, of the printed doeamenta, These 
include the instance of the defendant him- 
self. There is much forcain the argument 
of the learned Pleader for the respondent 
that more instances can hardly be expected 
to be forthcoming, considering the restricted 
nature of the custom; for an adoption of a 
sole male can, according fo the alleged 
custom, take place only where a family con- 
sists of a single individual. It must be re. 
membered also that the deceased was a person 
who, for 70 years, had been at the head of 
his family, aud it is not unreasonable to 
assume that he would know the customs 
prevailing in his community, He also evi- 
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dently believed that he. had the power of 
making a valid disposition of his property by 
a Will, (and it was not contended that he 
had no such power) and yet, he deliberately 
preferred to revoke his Will in favour of the 
defendant and other descendants and purport- 
ed to adopt the defendant. This action was, 
. moreover, pointedly brought to the notice of 
the “Magane’ people who, at a meeting, of 
. which notice had been given and at which 
three-fourths of them were present, ratified 
it, or, at any rate, took no exception to the 
adoption being made. The 'Magaue' people, 
it was explained to us, consists of all the 
leading people of the community. Then 
again, we have the fact that, for 10 years, no 
objection was taken on behalf of the Govern- 
ment to the defendant putting himself 
forward as the successor of the decaased on 
the strength of this adoption and, apparently, 
he received payments from the Government 
which would not have baen made to him, 
except on the basis that they recognised his 
title to succeed to tha deceased by virtue of 
his adoption. With: reference to the point that 
the ‘Magane’ people accepied the adoption of 


the defendant, the learned Advocate-General : 


referred us to the judgment in Original Suit 
No. i of 1903, where the adoption was con- 
tested, but that suit was instituted by the 
members of the Vhowter family who claimed 
that they had the right to nominate a 
‘successor and that the adoption was in con- 
travention of their right so to do. There 
was an appeal in that suit to, the High 
Court, and the Judges who decided that 
appeal expressly refrained from pronouncing 
on the validity or otherwise of the adoption. 
Much reliance was placed by the learned 
Advocate-General on the fact that, in a 
number of cases, it was proved that a male 
and female had been adopted’ conjointly. 
It seems to ns that that fact does not neces- 
sarily affect the force of the evidence adduced 
on behalf of the respondent for it is 
admitted by both sides that a male and 
female may be adopted conjointly, and the 
only question is whether a male can solely 
be adopted. 


There was one other point of attack by the 
Advocate General on the proof of the custom 
in question. Ho contended that the adop- 
tion of the sole male was opposed to the 
theory of Aliyasantana Law, for the object of 


INDIAN CASES. 


[1918 


adoption must be tc perpetuate the line 
and that for this purpose, it is neces- 
sary to adopt also a female. Now, it seems 
to us that, in determining whether the 
validity of a custom has been. proved, we 
ought not to take inso consideration the 
question whether the custom that is alleged 
would appear to be contrary to what might 
seem to be the necessary consequence of other 
rules of custom by, which the parties. are 
bound. It was pointed out by Sir Erskine 
Perry, the Chief Justice of Bombay, in che . 
ease of Horbal v. Sorabal (7), known as the 
Khojas' and Memonus' case, that in such 
cases, itis not for the Court to determine 
what particular rules of conduct ought to ba 
observed by the community, but rather what, 
as a matter of fact, are the castoms actually 
adopted by the community. It may, there- 
fore, be that the learned Advocate General 
is right in saying that the establishment of 
a custom to adopt a male solely may be con- 
trary to the general principles that might 
be supposed to uaoderlie the Aliyasantana 
Law and to the theory by which all devolu- 
tion of property proceeds through the female 
line. But, still if a custom is actually 
proved which shows that asa matter of fact, 
males may be solely adopted, such a custom 
will be given effect to, provided that it is 
valid’ in other respects. 


For these reasons, it is unnecessary for us 
to decide whether there is a conflict between 
the general principles by which the devo- 
lution of property is regulated according to 
the dliyasaniina Law and the custom alleged 
in this case or whether, as was contended 
on behalf of the respondent the custom 
alleged in this case is reconciliable with the 
general principles of Al/gasantana Law. We 
are also of opinion, for reasons similar to 
those which have been indicated above and 
which need not be repeated, that the adop- 
tion of the defendant was not invalid by 
reason of his not being of the same bal? as the 
deceased, who purported to adopt him. 


Our concurrence in the view that the 
learned Subordinate Judge has taken as: to 
the sufficiency of the evidence proving the 
existence of the custom in question makes it 
also unnecessary to decide the question 


(7) (1841) Perry's Oriental Cases 110, 111, 123; 
Morley’s Digest Vol. IT, p. 43. 
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whether, apart from the adoption, there was 
such an election ofthe defendant by the 
"Magane' people as would entitle him to 
succeed, irrespective of any adoption. This 
question was not dealt with as distinct from 
the question of adoption, in the lower Court, 
and we think it unnecessary to determine 
whether, assuming that the questions of adop- 
tion and elestion can be considered apart 
from each other, there has been an election 
of the defendant, in this case, by the ‘Magane’ 
people. | . 

The second head of argument, on behalf of 
the respondent, was that the deed which 
has been spoken of as the adoption deed in 
this case may be construed as a Will by which 
the deceased left all his property to the de- 
fendant. Had we not come to the conclusion 
that the defendant had proved his title to the 
property of the deceased by adoption, we 
should have been inclined to hold that, in the 
circumstances of this case, Exhibit. 1I was a 
sufficient "declaration of the intention of the 
deceased with respect to his property which 
he desired to be carried into effect, after his 
death” to be given effect to as a Will; for it 
. must be remembered that Exhibit I[ was 

preceded by a Will in which the defendant 
was left a good portion of the properties con- 
cerned in this suit and was appointed to be 
the successor of the deceased as patiam 
holder. Again, the wording of Exhibit If 
seems to us to indicate with sufficient olear- 
ness that the main object of the deceased 
was to nominate the defendant as the 
successor to the property and dignities of 
the deceased, and that the adoption was 
merely a means for enabling the defendant 
to be sueh successor. Now,. adoption in 
the case of persons governed by the Adliya- 
santana Law is very different from adoption 
in the case of persons governed by the Hindu 
Law. In the former, th» main, if not the 
only, object of adoption is to nominate a 
person to succeed to the property. There is 
an absence of religions motive which must 
accompany a valid adoption governed by the 
Hindu Law. Hence, it seems tous that in 
the case of persons governed by the Aliya- 
santana Law adoption is bat slightly different 
from the nomination of a successor. 


For these reasons, it seems to us that the 
defendant has succeeded in proving that he is - 


entitled by the law governing the estate of 
the deceased to continue to be in possession 
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of that estate, and consequently, the suit of the 
Secretary of State must fail and the appeal is 
dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SEGOND Creyr Apresar No. 1565 ov 1912. 
June 18, 1913. 

Present:—Mr. Justice Lyle. 
CLARENCE KIRKPATRICK— 
PrLAINTIFF— APPELLANT 
versus 
CHET RAM AND ANOTHER— DEFENDANTE— 


RESPONDENT. 
Contract Act (IX oj 1872), s. 189-— Sw ety— Cause of 


_ action— Causes of action against surety and principal 


debtor different—Failure to swe surety in the first in. 
stance. 

A., a surety, executed a security bond binding himself 
to make good any loss if a certain person, B., should 
be proved in Court to have committed embezzlement. 
Embezzlement was committed and a suit was brought 
only against the principal debtor, B., and a decree was 
obtained but only a small portion of the money was 
realized from him, Subsequently, another suit was 
brought against the surety on the basis of the security 
bond: 

Held, (1) that the second suit was maintainable; 

(2) that the surety was not protected by section 
139 of the Contract Act; 

' (8) that the causes of action against the principal 
debtor and the surety were different. 


Second appeal from the decision of the 
District Judge of Meerut, dated 24th Sep- 
tember 1912, 

Mr. M. Ishaq, for the Appellant. 

Dr. S. C. Banerji, for the Respondents. 

JUDGMENT.— This is a suit on a security 
bond. The plaintiffs are executors under a 
Will of the deceased owner of an estate. One 
Gopi Nath was an employee of the estate and 
the respondent, Chet Ram, executed the 
security bond binding himself to make good 
any losses if Gopi Nath should be proved 
in Court to have committed embezzlement 
ete. It is stated that Gopi Nath did embez- 
zle a certain sum and the plaintiffs sued him 
and obtained a decree for certain amncunt. 
Only a trifling amount was, however, realized 
from him. The plaintiffs, accordingly, sued 
the respondents on the basis of the security 
bond. The Court of first instance decreed 
the suit. This decision, however, was re- 
versed by the lower Appellate Court on two 
grounds; firstly, that section 139 of the 
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Contract Aat protects the respondents, and 
secondly, that there was no proof of actual 
loss. I fail to see how section 139 applies, 
nor do -I agree with the lower Appellate 
Court that the appellants ought to have sued 
Chet Ram in the first instance. No cause of 
action would accrue against Chet Ram until 
Gopi Nath was proved in Oourt to have com- 
mitted embezzlement. It also appears to me 
that the causes of action against the two men 
were totally different. Had Chet Ram been 
sued along with Gopi Nath in the first in- 
stance, the suit would certainly have been 
dismissed as against him as premature, In 
my opinion, Chet Ram has not lost his cause 
of action against Gopi Nath. No canse of 
action would aeerue to him as against Gopi 
Nath until he is obliged to pay money in 
satisfaction of Gopi Nath’s defalcations. 

As regards the second ground of the lower 
Appellate Court’s decision, the evidence of 
Hidayat Ali clearly proves the loss incurred 
by the appellant, quite apart from the judg- 
ment against Gopi Nath, which may or may 
not be evidence. The lower Appellate Court 
dues not say that it disbelieves Hidayat Ali’s 
evidence, Itsimply ignores it and says there 
is no proof of loss. In my opinion, the lower 
Appellate Court’s decision was clearly wrong. 
I, therefore, decree the appeal, set aside the 
decree of the lower Appellate Court and 
restore that of the Court of first instance. 
The appellant will get his costs in this and 
in the lower Appellate Court and ‘the costa 
in this Court will include fees on the higher 
scale. The order of the Court of first in- 
stance ag to costs will stand. 

Appeal decreed, 


CALCUTTA HIGH COURT. 
REGULAR Civit, Appeat No. 293 or 1910. 
July 18, 1913. 
Present:—Mr. Justice Coxe and 
Mr. Justice Ray. 
BAL GOBIND ,SINGH—Derrnpant No, 5 
— APPELLANT 
VETSUS - 
GAJA LAKSHMI DASI—PraAiNTIFF— 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), ss, 16 cl. (d), 
17, 99; O. I, v. 8; O. H,v. 8—Cause of action—Juris- 
diction—Misjoinder of causes of aclion—Suit for de- 
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cluration of plaintiff's title to immoveable properties situ- 
aie in different districts —Swuit brought in one district — 
Lease by one of several defendants. 

A Hindu boy died, leaving as his heirs his mother, 
A.. and four brothers, B., C. D , and E., The property 
left by the deceased was situate in the Districts of 
Nadia, Burdwan, Gaya and Patna, 

A. brought a declaratory suit at Nadia against her 
four sons, and one F, residing ab Gaya, praying that 
her title may be declared to 1/5th share of the pro- 
perty left by the deceased. It was alleged in the 
plaint that B, C., D., and E. had leased the property 
without any mention of A. and that, consequently, A.’s 
right had been prejudiced. Only one specific in- 
stance of a lease of the property was given, viz, a 
lease of the Gaya property granted by B. to F. It 
was not specified what other properby had been 
leased nor were the names of any other lessees given. 

The suit was tried by the Nadia Court: 

Held, Por Raw, J., (whose opinion prevailed, being 
in agreement with lower Court’s opinion), 

(1) that the invasion into A.’s right at Gaya could 
be properly considered as an attask on the whole of 
the property inherited by 4 from her deceased son; 

(2) that, consequently, there was no misjoinder of 


eauses of action; 


(3) that, under section 17 of the Civil Procedure 
Code, the Nadia Court had jurisdiction to try the 
Suit. 

Per Cow, J. dissenting: - 

(a) that the suit was bad fer misjoinder of causes 
of action; 

(b) that the suit affecting the Gaya property must 
be tried in Gaya under section 16, clauso (d), 
Civil Procedure Coda; 

(c) that section 17, Civil Procedure Code, applied 


only when there was one cause of action. 


with respect to property situated in different 
districts and not to cases when the causes of 
action were in themselves distinct; 

(d) that Order I, rule 8, dealt only with parties 
and not with cautes of action, and did not 
justify the joinder of different causes of 
action; 

(e, that Order IT, rule 8, did not avail A., because 
the causes of action arising in Nadia, which 
she desired to unite with her cause of ae- 
tion against J^, were not themselves causes of 
action againsb F; 

(f) that section 99 of the Civil Procedure Code 
did not apply because the objection to mis- 
joinder in this case went to the jurisdiction 
of the Court. f 

A. litigant’s rights cannot give him any cause of 

action. He notonly must have a right but that 
right must be infringed before his cause of action 
arises, p 
The defences and titles of the opposite party hay 
nothing whatever to do with the cause of action 
which arises out of the infringement of the plaintiff's 
right and not out of the reasons forthat infringement, 
Order I, rule 3, does not mean that if there is a 
series of unconnected transactions and the plaintiff 
is entitled to relief against one person with respect 


-to one of these transactions and against another 


with respect to another, both persons can be joined 
as defendants. In order that both persons may be 
joined as defendants, both of them must be concerned 


-* 
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in tho whole series as a series, though their liability 
may arise from particular transactions in the series, 

Appeal from the decree of the Sub-Judge 
of Nadia, dated March 31st, 1910, 

Babus Nagendra Nath Mitter and Sachindra 
Prosad Ghose, for the Appellants, 

Babu Nilmadhab Bose and Sarai Chandra 
Khan, for the Respondents. 

JUDGMENT. 

Coxe, J.— This appeal arises oub of a suit 
which was originally one for declaration of 
title. Subsequently, a prayer for recovery of 
possession of one item of property was added. 
The plaintiff is the widow of Ram Chandra 
Chaterjee and the first four defendants are 
her sons. It is said that after Ram Chandra 
Chatterjee’s death, the plaintiff gave birth 
to a posthumous child who subsequently 
died. The plaintiff is his heir and is thus 
entitled to a fifth of the family property 
“which was managed by the eldest of the 
sons, the defendant No. l. In the plaint, it 
is alleged that the first four defendants had 
leased and bought property without any 
mention of the plaintiff, so that although 
she obtained her share of the profits of the 
leased property, her rights had been pre- 
judiced and she, therefore, sued for a declara- 
tion of her title. With one exception, it 
was not specified what property had been 
leased or purchased but alist is attached 
to the plaint covering. property in tke 
districts of Nadia, Burdwan, Gaya and 
Patna, The one exception is a lease of the 
Gaya property which is said to have been 
granted to the 5th defendant and he is for 
that reason made a party. 

It is also asserted that the 4th defendant 
had sold a 4th share of the Gaya property 
to the 5th defendant but in the suit, as 
originally framed, no special relief was 
sought with respect to this property. Sub- 
sequently, however, a prayer was added for. 
recovery of 1/20th, being the difference 
between the ith share sold and the 1/5th 
share said to be the extentof the 4th defend- 
ant’s interesb. 


The suit has been desreed and the 5th 
defendant appeals and the principal point, 
taken on his behalf, is that tho suit is bad 
for misjoinder of causes of action. 

The eause of action stated in the plaint 
is the information received in Chait 1314 of 
all these transactions. It is obvious that 
this cannot be the cause of action, 
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Now, as I have observed, the plaint con- 
tains nothing specific about any transaction 
casting a cloud on the plaintiff's title, except 


-the lease and the sale of the Gaya property. 


It is, therefore, difficult to see how any case 
has been made out for granting any relief 
with respect to any other property. The 
Subordinate Judge says that the plaintiff's 
“gong were meddling in a manner detrimen- 
tal to her rights" bat I doubt if it is right 
to say this with respect to any property 
except the Gaya property when no specific 
meddling is averred in the pleadings. If 
this view is correct, the plaintiff had no 
cause of action at all with respect to the 
property not in Gaya. No question of mis- 
joinder would arise because there would be 
but one ‘cause of action, arising exclusively 
in Gaya. 

But if we consider that the indefiniteness 
of the plaint can be overlooked and that the 
other transfers mentioned in the plaint 
give rise to a cause of action, it appears 
to me that that is quite a different cause of 
action and cannot be joined with the cause 
of action arising at Gaya. On this point, 
there is some conflict of judicial opinions, 
arising, as it seems to me, from some doubt 
as to what a cause of action really is. The 
first case to which I will refer is that of 
Ishan Ohunder Hazra v. Rameswar Mondol (1), 
That wasa suit by the reversioners after the 
death of a Hindu widow to set aside several 
alienatibns by the widow. It was held that 
there was but one cause of action, namely, 
that the plaintiffs were the reversioners. I 
cannot agree that a litigant's rights can 
give him any cause of action. He must not 
only havea right but that right must be 
infringed before his cause of action arises. 
But in the case cited, this distinction makes 
little practical difference, because the right 
of the reversioners was infringed by the 
possession of the purchasers immediately 
on the widow's death and under Article 141 
of the Limitation Schedule, the first moment 
of that possession would give the rever- 
sioners a cause of action. The various infringe- 
ments of the reversioner’s rights would, 
therefore, all arise at the same moment and 
in consequence of the same event, namely, 
the widow’s death. it might well be that 
in such a case the cause of action might be 


(1) 24 €. 881. 
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regarded as one. This view, however, 
recoived a considerable extension in Nundo 
Kumar Nasker v. Banomali Gayan (2). In 
that case, land was settled with the plaint- 
iff who took possession. Subsequently, the 
landlord settled the same land with several 
other persons separately who dispossessed 
the plaintiff but not by collective action. 
It was held that there was but one cause 
of action and that that was not the. dis- 
possession but the wrongful detention of the 
property. It was laid down that it did not 
concern the plaintiff what titles the defend- 
ants put forward and that those defences 
could not affect the cause of action, This 
geems to me evidently true. The defences 
and titles of the opposite party have nothing 
whatever to do with the cause of action 
which arises out of the infringement of the 
plaintiff's rights and not out of the reasons 
for that infringement, Baut I find it difficult 
to reconcile the view, that the cause of 
action was the wrongful detention and not 
the dispossession, with the terms of 
Article 142 of the Limitation Schedule. 
The case, however, related only to one plot 
of Jand and under these circumstances the 
plea of misjoinder of causes of action might 
well have been rejected, i 

The view that itis the plaintiff’s right 
that furnishes the cause of action was 
pressed to its furthest limits in Parbati 
Kunwar v, Mahmud Fatima (8). That was a 
suit by daughters to recover property left 
by their father which had been sold by 
other heirs after the fatber's death. Ib 
was held by Stanley, C. J., and Burkitt, J n 
that there was but one cause of action 
which arose from the right of the daughter 
to succeed to her father at the date of the 
father's death before there had been any 
infringement of her rights at all. I think, 
with all respect, that this decision goes far 
beyond the decisions quoted above on whic 
16 professes to be based. 


On the other hand, the decision of Ram 
Prosad v. S. M. Sachi Dasg (4), is a 
clear authority that in such a paeas the 
present the causes of action are distinct. 
That was & case in which a widow aS 
the heir of her husband, sued to got aside 


(2) 29 C. 871. 


(3) 29 A. 207;2A. W. N. (1997) 86; 
(4) 6 C. W., N. 585. () 86; 4 A. 1. 2. 121. 
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different execution sales obtained against 
her husband’s brother. This view is sup- 
ported by the strong general observations 
of Sir Barnes Peacock in Raja Ram Tewary 
v. Luchmun Persad (5) and by the decision 
in Mulliéok Kefatt Hossein v. Sheo Pershad 
Singh (6), which was a suit by reversioners 
and their representatives after the death 
of a Hindu widow to set aside two different 
alienations by her. 

Another decision on the same side is 
that of Ganesht Lal v. Khairati Singh (7), 
which was a suit by a reversioner on the 
death of a Hindu widow against three pure 
chasers from her. It was held by Edge, C. J., 
and Burkitt, J., that there was misjoinder 
of causes of action. Reference. may also 
(s made to Narsingh Das v. Mangal Dubey 

8). 

It seoms to me clear on these authorities 
that the lease and the sale of the property 
in Gaya by the other defendants to the 
5th defendant gives rise to a cause of action 
that is quite distinct from the causes of 
action that arise from their leasing property 
in other Districts to unspecified lessees, 
Nor could the Gaya transactions throw any 
cloud où the plaintiff's title to the Nadia, 
Bardwan and Patna property, and indeed 
itis not alleged in the plaint that the 
plaintiff's title to the Nadia or other pro- 
perty has been affected by the Gaya trans- 
actions alone, That being so, the snit affect. 
ing the Gaya property must be tried in 
Gaya under section 16, clause (d), of the 
Code. This is a direct provision of the 
Code itself and not of the rules and cannot 
be contravened. The proviso has no appli- 
cation as the defendants as a whole do 
not live in Gaya, [Ismail Hadjee Hubbeeb v. 
Mahomed Hadyee Joosub (9)], nor could 
the relief sought be entirely obtained through 
their personal obedience. Section 17 only 
applies when there is one cause of action 
with respect to property situated in different 
Districts and not to cases where the causes 
of action are themselves different. Reliance 
has been placed on Order I, rule 3, but 
that Order deals only with parties and 


(6) 8 W. R. 15 (F. B.J B. L. R. Sup. Vol. 731; 2 
Ind. Jur, (x. 8.) 1216. 

(6) 23 C. 821. 

(7) 16 A. 279; A. W. N. (1894) 82. 

(8) 5 A. 163, A. W. N. (1882) 202. 

(9) 21 W. R. 803; 13 B. L, R. 01, 
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not with causea of action and does not 
justify the joinder of different causes of 
action. Smurthwatte v. Hannay (10). The 
joinder of all the five defendants is per- 
fectly proper in this case as they are all 
concerned in the lease of the Gaya property 
but if the lessees of the other property 
were made parties, I do not think it could 
be said that the plaintiff had any right 
to relief against them and the 5th defendant 
in respect of the same transaction or series 
of transactions. I do not think that Order I, 
rule 3, means that if there is a series of 
unconnected transactions and the plaintiff 
is entitled to relief against one person with 
respect to one of these transactions and 
against another, with respect to another, 
both persons can be joined as defendants, 
It seems to me that both defendants must 
be concerned in the whole series as a series, 
though their liahility may arise from par- 
ticular transactions in the series. Bat whe- 
ther this view be right or wrong, hold 
that the section refers only to parties and 
not to the joinder of causes of action. 

Reference has also been made to Order IT, 
rule 3. This, however, does not avail the 
plaintiff because the causes of action arising 
in ‘Nadia which she desires to unite with 
her cause of action against the 9th defendant 
are not themselves causes of action against 
the 5th defendant. 

Finally, reference is made to section 99 
but that section does not apply, because the 
objection of misjoinder in this case goes 
to the jurisdiction. 


In conclusion, I may say that if the 
numerous rules on the question of misjoinder 
are intended to have any effect at all, 
a case could hardly be imagined in which 
their application is more necessary than 
the present case. The sons and the mother 
are clearly in the same boat. ‘he sons 
do not appear and the relief sought against 
shem is merely nominal. No relief is really 
sought against any resident of Nadia. On 
the other hand, the only person whose 
interests are really attacked is the 5th 
defendant who lives at Gaya. The only 
property with respect to which relief is 
sought is situated in Gaya. In these circum. 
stances, it seems unwarrantable that the 


(10) (1894) A. C. 494; 68 L, J. Q. B. 787; 6 R. 299; 
71 L. d. 197; 43 W. R. 118; 7 Asp. M, 0. 485, £ 
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plaintiff, merely io suit her own personal 
convenience, should be able to drag the 
defendant to Nadia, hundreds of miles . from 
his home and from the property in suit, 
where the Court language is different. The 
oth defendant filed bis written statement 
on the Sth May and the case was adjourned 
seven times before it was taken up for 
hearing on the 10th January. It can well 
be imagined what difficulties this course of 
proeeédings at Nadia would entail on a 
man living at Gaya. The learned Pleader 
for the respondents contends broadly that 
the effect of the alterations in the Code 
with. respect to joinder enables a party 
to sue his opponents wherever he likes. 
I am not prepared to accept this view. 


Tt has also been argued that the plaintiff 
is estopped from contesting the transactions 
with the Sth defendant because she acquiesced 
in the sons being regarded as the sole 
owners of the property. On thig point, I 


need add nothing to what the Subordinate 


Judge has said. The admission in the 5th 
defendant's own petition as well ag the 
other evidence shows that no question of 
estoppel could possibly arise, 

“As my learned colleague does not agree 
with me that the suit is bad for misjoinder 
of causes of action, the decision of the 
lower Appellate Court will be confirmed 
under section 98 of the Civil Procedure 
Code, The parties will bear their own costs. 


Ray, J.—It appears to me that the judg. 
ment of the learned Sub-Judge is correct. 
He had jurisdiction to try the suit. The 
suit has been laid under section l7 of the 
Civil Procedure Code. It is to obtain relief 
respecting immoveable property situate in the 
Districts of Nadia, Gaya, Hooghly, Burdwan 
and Patna. The residence of the plaintiff 
and the defendants Nos. 1t0 4 is within 
Nadie. The defendant No. 5 resides in 
Gaya. It is this defendant who has raised 
the question of jurisdiction. The snit was 
instituted in the Court at Nadia. As the 
relief comprises property in Nadia, the 
plaintiff had the right of option to institute 
the suit there. The suit was originally for 
only a declaratory decree. Later on, & 
prayer for possession of the property in 
Gaya was added but nothing turns upon that 
point, The question is whether the declara- 
tory suit was properly instituted. The 
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answer depends upon whether the relief 
should have comprised property in Nadia. 
The plaintiff alleges that she is entitled to a 
one-fifth share of all the properties in the 
several Districts by right of inheritance from 
her deceased son, Bimola. That right has 
been denied by the defendants. The defend- 
ants Nos. 1 to 4 have treated the properties 
as belonging to them alone. In Gaya they 
have granted ar. tjara of the property there, 
ignoring her share in it and saying that it 
belongs to them exclusively. The defendant 
No. 4 has at last sold a one-fourth share of it 
to the defendant No. 5, whereas he was pro- 
perly entitled to a one-fifth share only. The 
plaintiff has the same right in the Gaya pro- 
perty agin the properties elsewhere. She 
is perfectly competent to say that as there is 
nothing peculiar in her right to the Gaya 
property and &s really that property is the most 
substantial, she would consider this invasion 
into her right at Gaya as an attack on the 
whole of the property which she has inherit- 
ed from her deceased son. The pleadings, 
the issues and the evidente also render it 
manifest that the attack has been on the basis 
of the plaintiff's rights. The existence of her 
son, Bimal, has been denied. Then it seems 
to me that if the defendant No. 5 was not a 
party to the suit, an objection like this could 
scarcely be raised by the defendants Nos. 1 
io 4, If that is 80, the addition of the de- 
fendant No. 5 should make no difference. 
He has properly been made a party under 
Order I, rule 3. 


In the plaint, there are averments that the 
defendants Nos. 1 to 4 have also sought to 
exclude the plaintiff from the properties in 
Hooghly and Burdwan as well as from .the 
two gardens in Bavaigachhiin Nadia. It is 
alleged that they have let out these gardens 
in their own names. In her evidence, the 
plaintiff says:— My sons settled tenants in 
the same in their own names and ‘have 
omitted my name.” Inthe written state. 
ment of the defendant No. 5, he has not 
traversed the allegation, On the contrary, 
he accepts it and contends that different 
causes of action have been improperly joined. 
There was no contention even in the Court 
below that the cause of action did not com- 
prise the property in the District of Nadia. 


I agree with my learned colleague that 
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the plea of estoppel does not apply. The 
appeal is dismissed. 


Appeal dismissed, 


MADRAS HIGH COURT. 

SgOoND Orvis Arrear No. 1231 or 1911. 

March 26, 1913. , 

Present:— Justice Sir Ralph Benson, KT., and 
Mr. Justice Sandara Aiyar. 
SIVASUBRAMANIA MUDALIAR AND 
OTHERS— EFENDANTS— À PPELLANTS 
. versus 
A. R. A. R. S. M. SOMASUNDARAM 

CHETTIAR-—PraiNriFE— RESPONDENT. ` 

Limitation—-Agreement to pay costs of litigation — 
Suit for recovery of costs under agreement-~Time to run 
from termination of ligation — Decree, form of. 

Where defendant had agreed to pay the costs of the 
plaintiff for a litigation between the plaintiff and a 
third party, and the plaintiff, after the termination of 
the litigation, sued the defendant for the said costs, 

Heid, (1) that limitation began to run only from the 
termination of the litigation when the plaintiff would 
be able to ascertain the total amount of the costs; 

(2) that the decree to be passed in the plaintiff's 
favour must be conditional on his assigning to. the 
defendant ihe decree plaintiff had obtained for costs 
in the litigation against the third party. 

Second appeal from the decree of the Dis. 
trict Court of Tinnevelly, in Appeal Suit 
No. 548 of 1909, preferred against that of 
the Court of the Subordinate Jadge, Tinne- 
velly, in Original Suit No. 36 of 1908. 

Mr. V. Ramesam, for Mr. T. R, Venkatarama 


` Sastry, for the Appellants. 


Mr. C. V. Ananthakrishna Ajar, for the 
Respondent. 


JUDGMENT.—We agree with the learned 
District Judge in holding that under the 
agreement between Arunachellam Ohettiar 
and the lst defendant, the plaintiff is entitled ` 
to recover the costs of the litigation against 
Mahadeva Aiyar. We are unable to accept 
Mr. Ramesam's argument that the plaintiff 
had no right to sue the defendants: for the 
interest due on the amount of Rs. 2,500 in 
the hands of Messrs. Parry and Oo., which 
was transferred to Arunachellam before 
recovering the principal amount from Messrs. 
Parry and Co, or Mahadeva Aiyar. The 
claim for interest due for the threeyears prior 
to the institution of the suit is clearly not 
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barred by limitation. The second appeal 
must, therefore, be dismissed with costs. The 
claim ia: the plaintiffs memorandum of 
objections to interest prior to the period for 
which it was allowed by the lower Court 
. cannot be sustained as it is barred by limi- 
tation, But with respect to the costs of the 
litigation against Makadeva Aiyar, we think 
that the learned Judge is wrong in holding 
that the right to recover all costs incarred 
more than three years before the suit is 
barred by limitation. Ib could not have been 
the intention of the 
that the Chettiar should be entitled to recover 
each item of costs as soon as ib was incurred. 
We are of opinion that limitation began to 
run only from the termination of the liti- 
gation when the plaintiff would be able to 
ascertain the total amount of the costs. 
The plaintiff, no doubt, is entitled to recover 
the costs from the defendant, although 
Mahadeva Aiyar also became liable to pay 
the costs decreed against him by the Courts. 
The defendants, however, must be held to be 
entitled to a transfer of the plaintiff's 
claim under the decree in Second Appeal No. 
998 of 1903 to costs against Mahadeva 
Aiyar. The decree. to be passed in the 
plaintiff's favour must be conditional on his 
assigning to the defendants the decree he 
has ‘obtained for costs against Mahadeva 
Aiyar within three months from this date. 
The plaintiff will have adecree on this 
account for Rs. 300 in addition to the amount 
awarded by the District Court. He will be 
entitled to interest on the amount decreed 
to him for costs from the 27th November 
1905. Both parties will have proportionate 
costs througkout in the memorandum of objec- 
tions. 


CALCUTTA HIGH COURT. 
Seconp Civin ÁPPEAL No. 1141 or 1911. 
Mareh 6, 1913. 
Present: — Justice Sir Ashutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 
Mir ABDUL AZIZ —PLAINTIFF — APPELLANT 
i versus 


KARU—Derenpant— RESPONDENT. 
Landlord and tenant —Lease— Agreement that tenant 
should give up land upon expiry of term and if 
claiming right of occupancy. would be liable to pay 
double the rent while holding over—Penalty. 
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A clause in a lease that the tenant, who is settled 
for four years at the rent of Rs. 24 per year, should give 
up the land upon the expiry of the term, and that 
if upon the expiry of the term he claimed a right of 
occupancy or caused a claim to be put up by any 
other person, he would be liable, while he held over 
to pay rent at the rate of Rs. 48,is in the nature of 
a penalty and is not enforceable. 

Tejendro Narain Singh v. Bakai Singh, 22 C, 658 
relied upon. : 

Ganpat Singh v. Josodhur Singh, 20 Ind. Cas. 518. 
17 ©. L. J. 590 and Gobind Mandar v. Banarsi Prosad. 
21 Ind. Cas. 351; 18 C. L. J. 74, distinguished. 


Appeal from the decree of the District 
Judge of Purneah, dated February 16th, 1911, 
affirmiog that of the Munsif of Araria, dated 
May 25th, 1910. 

Babus Jogendra Nath Mukerjee and Biswa 
Nath Sen, for the Appellant. 

Babu Nanda Lal Banerjee, for the Respond. 
ent. 


JUDGMENT.—This is an appeal by the 
plaintiff in a suit for recovery of arrears of 
rent. The defendants originally held under 
a lease dated the 29th January 1904; the 
settlement was for a term of four years at 
the rate of Rs. 24 per year. The lease 
provided that the tenants should give up the 
land upon the expiry of the term, and that if, 
upon the expiry of the term, they claimed a 
right of occupancy or caused a claim to be 
put up by any other persons, they would be 
liable, while they held over, to pay rent at 
the rate of Rs. 48. The tenants did not 
quit the land upon the expiry of the term. 
It was, consequently, open to the plaintiff to 
eject them ina suit appropriately framed, 
on the ground that they were not entitled to 
continue in occupation of the land. He has 
not done so; on the other hand, he has treat. 
ed them as tenants holdirg over upon the 
expiry of the term, and he has brought this 
suit to recover arrears of rent for foar years; 
namely, two years before and two years after 
the expiry of the term. As regards the 
first two years, there is no question that he 
is entitled to claim rent at the rate of Rs. 24 
only. As regards the last two years, ho 
claims rent ab the rate of Rs. 4B8on the 
ground that the defendants, contrary to the 
agreement in the lease, set up a right of oc- 
cupancy in the settlement proceedings under 
the Bengal Tenancy Act. The question, conse- 
quently, arises, whether the clause in question 
is enforceable inlaw. The Courts below have 
concurrently held that the covenant is in the 
nature of a penalty and is not enforceable. 


a 
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-This view is clearly right and is supported 
by the decision of Tejendro Narain Singh v. 
Bakai Singh (i). There, the lease was 
granted foraterm of years and the tenant 
agreed that if he held over upon the expiry 
of the term without executing a fresh 
kabuliat, he would pay rent at an increased 
rate. It was ruled by Mr. Justice Prinsep 
and Mr. Justice Ghose that the clause for 
` payment of increased rent was intended to 
be enforceable only if the tenant defaulted 
to execute a fresh kabuliai and that the 
agreement was, consequently, in the nature of 
a penalty. The principle of this decision is 
obviously applicable to the case before us. 
Reliance, however, has been placed upon the 
decisions of Ganpat Singh v. Josodhur Singh 
(2) and Gobind Mandar v. Benarst Prosad 
(3). But these cases are clearly distinguish- 
able. In these cases, the lease had been 
granted tora term ata rent specified, and 
the tenant had agreed thatif he continued 
in occupation after the expiry of the term, 
he would pay rent thereafter at a higher 
rate than before. Clearly, there is nothing 
unlawful in an agreement of this description. 
It is open to parties, subject to the provi- 
sions of section 29 of the Bengal Tenancy 
Act, to come toan agreement tothe effect 
that for & certain number of years, the tenanb 
would pay ata prescribed rate, and for the 
years following at a higher rate. Bat in the 
case before us, as also in T'ejendro Narain 
Singh v. Bakai Singh (1), it is clear that the 
increased rate of rent was not deemed as the 
proper consideration for the occupation of 
: the land: by the landlord; it was rather in the 
nature of a penalty to be imposed upon him 
if he should fail to carry out his agreement 
to the effect that he would execute a fresh 
kabuliat or he would not take a defence of a 
particular description. Ifa landlord tells a 
tenant, you can occupy my land on a rent 
of Hs. 10a year, but if you do not execute 
a kabuliat or if you claim an occupancy right 
in the land, you will be liable to pay Rs, 20 
a-year as rent, and the tenant accepts the 
lease on these terms, the agreement to pay 
the enhanced amount is plainly by way of 
penalty and is not enforceable in law. 


The result is that the decree of the Dis. 
(1) 22 C. 658 


(2) 20 Ind. Cas. 516;17 0. L. J. 590. 
(8) 21 Ind. Cas. 351; 18 C, L. J. 74. 
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trict Judge is affirmed and this appeal dis- 
missed with costs. i 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND Orvin ÁPPEAL No, 1336 or 1912. 
June 13, 1913. 

Present: —Mr. Justice Lyle. 
HABEEB AND orHERS—DEFENDANTa — 
APPELLANTS 
veraus 
NAUSH ALI AND OTHERS— PLAINTIFFS — 


RESPONDENTS. —— l 

Limitation Act (IX oy 1908), s. 5— Appeal, presentas 
tion of—Memorandum of appeal signed by Pleader 
whose vakalatnama not signed by  appellants-- 
Memorandumi not void or inadmissible —Sufficient cause. 

A memorandum of appeal was signed and filed 
by a Pleader whose vakalainama, it was discovered, 
after the expiration of the period of limitation, was 
not signed by the appellants: 

Held, (1) that the mistake being bona fide, the 
memorandum of appeal was not void or inadmissible . 
and the appeal was not barred by limitation; 

(2) that assuming that the appeal was time- 
barred, the Court ought to have admitted it under 
section 6 of the Limitation Act. 

Thyagaraja Aiyar v.Sankara Aiyar, 6 M. L. J. 218, 
Maharajah of Rewah v. Swami Saran, 25 A. 685, A. 
W. N. (1903) 189, referred to. 


Second appeal from the decision of the 
District Judge of Azamgarh, dated the 6:h of 
July 1912. 

Mr. Muhammad Ishaq, for the Appellants, 

Dr. 8S. M. Suleman, for the Respondents. 

JUDGMENT.—In this case, the lower 
Appellate Court dismissed the appeal under 
the following circumstances. The appeal 
to that Court was filed by a Pleader who hada 
pakalatnama but by some oversight he omitted 
to get that vakaiainama signed by the ap- 
pellants. One of the appellants was, however, 
present at the time the appeal was presented, 
but the memorandum of appeal was signed not 
by him but by the.Pleader. After the period of 
limitation had expired, the absence of the ap- 
pellants’ signature on the vakalatnama was digua 
covered and the defect was made gond. The 
lower Appellate Oourt held that the appeal was 
barred by limitation and declining to exercise 
its discretionary powers under section 5 of 
the Limitation Act, it dismissed the appeal. 
The defendants come here in second appeal, 
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They rely on the rulings of Thyagaraja Azyar 
v.. Sankara Aiyar (1) aud Maharaja of 
Rewa v. Swami Saran (2). I do not 
think that either of the rulings can be 
distinguished from the present case and I 
expressly refer to a passage on page 637 of 
the last mentioned ruling: “The mere fact 
that a plaint contained a defect in the 
matter of signature or verification does 
not make ita void and inadmissible plaint.” 

In this case, the memorandum of appeal 
was duly sigued by the Pleader, the only de- 
fect being that he had at the time omitted 
owing to an oversight to get his clienta’ 
signature upon the vakalatnama. This did 
not make the memorandum of appeal a void 
and inadmissible ons and, in my opinion, 
the appeal to the lower Appellate Court was 
not barred by limitation. Assuming, however, 
that it was, do not ‘think the lower Appel- 
late Coart exercised a proper. discretion in 
refusing to apply section 5 of the Limita- 
tion Act. There appears to be no doubt as 
to the bona tides either of the appellauts or 
of their Pleader. The omission to get the 
vakalatnama signed was a purely accidental 
one. The lower Court was of opinion that it 
would be a bad precedent to consider a blank 
vaxalainamah operative. The lower Appel- 
late Court was never asked to do this. 
. What it was asked to do was to admit the 
appeal after the expiry ofthe period of 
limitation because by a mere oversight the 
memorandum of appeal was accompanied by 
a vakelatnama which was in fact inoperative. 
The lower Appellate Court also thought that 
much harm would be doneif it overlooked 
in one case the negligence of a Pleader. 
This omission appears to me to be one which 
might easily occur in the course of the most 
carefully conducted business. It seems to 
me to.be very hard on the client to throw 
out his case merely because his Pleader ‘or 
his Pleader’s clerk forgot to get his signature 
on the vakalatnama before filing the appeal. 
I, therefore, decree the appeal, set aside the 
decree of the lower- Appellate Court and re- 
mand the case for decision on the merits, 
costs being in the discretion of the Court 
below. 


Appeal decreed ; Oase remanded, 
(1) 6 M. L. J. 213, 
(2) 25 A. 635, A. W. N., (1003) 189. 
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MADRAS HIGH. COURT. 
ORIGINAL Sepa Apesan No. 52 or 1912, 
Orv Suiv No 184 or 1910. 

August 27, 1913. 

Present; —Siv Arnold White, Kr., Chief 
Justice, aud Mr. Justice Oldfield. 
LAKSHMAMMAL —APPELLANT 
VETSUS 
NARASIMHARAGHAVA IYENGAR AND 
OTHERS — RESPONDENTS, 

Promissory-note—Material alteration—Negotiable 
Instruments Act (XXVI of 1881), s. 87. 

A change in an instrument which causes i5 to speak iu 
a language different in legal effect from that which it 
originally spoke and which changes the legal identity 
or character ofthe instrument eitherin its termsor the 
relation of the parties to it, is a material change or, 
technically, an alteration; and such change will 
invalidate the instrument against all parties not con- 
senting to the change. The question in such a, case 
is whether the integrity and identity of the contract 
has been changed. An alteration which gives a man 
a right of action which he would otherwise not have 
is a material alteration. - 

Where a promissory note was executed in Mysore 
by the defendants in favour of the plaintiff and a suit 
was instituted on the note in Madras as the defend- 
ants were resident at the time of suit in Madras und 
the promissory-note was found torn in a material 
portion affecting, its validity in the place of its birth, 
it was held that this amounted to a material alteration 
which did not allow the plaintiff to sue the defendants 
on the note, although the question of the alteration, in 
so far as a suit based on the original note was con. 
cerned, was immaterial for a suit being brought in 
Madras. 

Appeal from the judgment of the 
Hon’ble Mr. Jastice Wallis, dated the 29th 
day of July 1912, made in the Ordinary 
Original Civil Jurisdiction of this Court in 
Civil Sait No. 184 of 1910. See 17 Ind. Cas. 
281; 12 M. L. T. 333. 

Mr. S. Srinivasa Iyengar, for the Appellant. 

Mr. &. Sadagopachariar, for the Respond- 
ents. 

JUDGMENT. 

Waite, C. J.— This is an appeal froma 
decree given by Mr. Justice Wallis dismissing 
the plaintiffs suit on the ground that the 
two documents on which he relied had been 
materially altered and that for that reason 
the defendants were not liable thereon. The 
suit was brought on two instruments exeent- 
ed in Mysore by the fatker of the defend- 
ants, the father being a resident in Mysore, 
in favour of the plaintiff who with her hus- 
band was also an inhabitant of Mysore. 
When the documents were put in iz ovidenee, 
it was found that they had been torn and 
mutilated. The learned Judge declined to 


446 


INDIAN OASES. 


[1913 


LARSHMAMMAL t£, NARASIMHARAGHAYA IYENGAR. 


believe the story put forward by the plaintiff 
to account for the mutilation of the docu- 
ments. I agree with the learned Judge that 
this story could not be accepted. The effect 
of the mutilation was to cause the words ' or 
order” to disappear from the two documents. 
There is verg little direct evidence on this 
point, but the learned Judge holds in effect 
that the missing words were or order” or 
words to that effect and | take the same view. 
This was not in fact seriously contested by 
the plaintiff, and Mr. S. Srinivasa Iyengar's 
argument proceeded on the assumption that 
the words or order’ were contained in the 
two documents as they were originally exe- 
cuted. Mr. Justice Wallis held- that the 
alterations were made with the obvious 
purpose of enabling these documents, which 
could not be sued upon, to be sued upon 
when it was accepted that they would have 
: to be sued upon, namely, in Mysore, There 
was some discussion as to whether the docu- 
ments in their original form were bonds or 
promissory-notes. In the plaint, they are 
described as bonds; butin the documents 
themselves they are described as promissory- 
notes. As promissory-notes they are in- 
sufficiently stamped; and, whether or not in 
this state of things they could be sued on in 
their original form 1n Madras, 16 seems olear 
that the insufficiency of stamp would have 
been a fatal obstacle to their being sued on 
in Mysore. 

'I should be prepared to take the same view 
as the learned Judge and to hold that the 
alterations were made in order that these 
documents could be sued upon in Mysore. 
If this is s0, it seems to me to be absolutely 
clear that the alterations were material al- 
terations, since they were made for the pur- 
pose of enabling’ the plaintiff to sue ina 
Court in which, if th alterations had not 
been made, she would not have been able 
to sue. They appear: me to be none-the- 
less material alterations because the defend. 
ants at the time the suit was instituted, being, 
as events turned out, residents in Madras for 
educational purposes, the plaintiff was able to 
institute her suit in this Court. In the view 
that alterations were made with the object 
of enabling the plaintiff to institute her suit 
in this Court, I am of opinion that the al- 
terations are material and that the defend- 
ants are not liable on the document. 

Iu connection with this part of the caso, 


Mr. Srinivasa Iyengar relied on a decjsion of 
this Court in Mahomed Rowthan v. Mahomed 

Husain Rawthan (1), in which it Was held 
that there was no provision of law which 
required a promissory-note executed out of 
British India to be stamped before 16 was 
sued on or used in a Court where the holder 
of the note had not done any of the acts re- 

ferred to in sections 5 and 18 of the Stamp 

Act, and in consequence the obligation to 

stamp had not arisen. Mr. Srinivasa Tyeng- 

ar’s argument was that inasmuch as the de-. 
fendants could be sued on the original 

documents in this Court without being met 

by the stamp objection, the alteration made 

in the documents for the purpose of enabling 

the plaintiff to sue in this Court was un- 

necessary and was made undera misappre- 

hension, and that, therefore, the alteration of 

the documents was immaterial since a suit 
could have bean brought in this Court eitber 

under the documents as they originally stood 
or in their altered form. 

It seems to me that alterations made in 
these circumstances clearly come within the 
“mischief” of the rule of law with reference 
to the alteration of instrumeats. . 


The cages are discussed in the notes to the 
case, Master v. Miller (2). I do not propose 
to refer to those cases because I find what 
appears to me to be an accurate exposition of 
the law in the case, Gour\Chandra Das v. 
Prasanna Kumar Ohandra (8): “Any change 
in an instrument, which causes it to speak a 
different language in legal effect from that 
which 16 originally spoke, which changes the 
legal identity or character of the instrument 
either in its terms or the relation of the 
parties to it, is à. material change, or tech- 
nieally, an alteration, and such a change will 
invalidate the instrament against all parties 
not consenting .to the change. This is a 
wholesome rule founded on sound policy and 
may be defended on two grounds, namely, 
first, that no man shall be permitted, on 
grounds of public policy, to take the chanca 
of committing a fraud without running any 
risk of loss by the event When it is detected, 
and, secondly, that by the alteration, the 
identity of the instrument is destroyed, and 


^ 


(1) 22 M. 337; 9 M. L. J. 135. 

(2) 1 Smith's L. C. 707; 2 If. Bl. 140; 1 Austr. 225; 
4 Term Rep. 320; 2 R. R. 399; 126 Eng. Rep. 474, 

(3) 33 C. 812; 3 C. L. J. 363; 10 C. W. N., 738. 


Vol, X XI] 


INDIAN CASES. 


447 


LARSHMAMMAL Y, NARASIMHARAGHAVA IYENGAR, 


to hold one of the parties liable under such 
circumstances would be to make for him a 
contract, to which he never agreed. [See Lee v. 
Butler, (4)]. Tha question to what extent the 
‘identity of an Instrument must be changed 
in order that its legal effect will be altered 
80 as to bring the case within the terms 
of material alteration vitiating the instru- 
ment, must depend upon the nature of the 
alteration in each particular case. The test 
is not necessarily, however, whether the 
. pecuniary liability of one of the parties 
has been increased by the change; it is 
of: no consequence whether the alteration 


would be beneficial or detrimental to the. 


party sought to be charged on the contract. 
The important question is whether the 
integrity and identity of the contract have 
been changed. It is to prevent and punish 


such tampering as changes the identity . 


of the contract, that the law does not 
permit the plaintiff to fall back upon the 
contract as it was originally, or in the 
language of Swayne, J., “in pursuance of 
astern but wise policy, the law annuls 
instruments as to the party sought to be 
wronged,’ " 


The decision, upon which Mr. Srinivasa 
lyengar relied as an authority for his pro- 
position that on fiadings of fact, to which 
] have referred, the alteration of the docu- 
ment in this ease was immaterial was the 
judgment of the ‘Court of Appeal in the 
case of Decrota Verley et Ore v. Meyer & Oo. 
(5), That case, it seems to me, has really 
no bearing on the question we are now 
considering. In that case, a Bill of Exchange 
being drawn by one L. D. Flipo payable 
"to order L., D. Flipo”, the drawees struck 
through the word “order” and accepted 
the bill "in favour of T, D. Flipo only, 
payable at the Alliance Bank, London" 
in an action upon the bill by indorsees 
for value against the acceptors, it was held 
that the acceptance did not vary the effect 
. of the bill as drawn, and that it was, 

therefore, a general acceptance of a negoti- 
able bill, and the action was maintainable. 
The ground of decision in that case was 
that although the drawees intended to res- 
trict the negotiability of the bill and struck 
out the word “order” for that purpose, 


(4) (1897) 167 Mss. 426 ; 57 Am. St. Rep. 466: 
(5) (1890) 25 Q. B, D, 8343:59 L, J, Q. B. 538. 


their acceptance was in law a general accept- 
ance and the suit by the indorsees as against 
them as acceptors was maintainable. Nob- 
withstanding what the acceptors did in that 
case, the bill continued to be a negotiable 
instrument by virtue of section 8, sub-section 
4, of the Billa of Exchange Act, 1882, as 
Bowen, L. J., put it in his judgment on 
page 330:— 

"The bill itself was originally drawn pay- ` 
able to order. The word ‘order’ was, it 
is true, struck through; bat the effect of 
the 4th sub-section of the 8th section of 
the Bills of Exchange Act is to put it in 
again.”, In Bill of Exchange cases, where 
the question of material alteration has arisen, 
there is no case, so far as [ know, in which 
ig has been suggested that an alteration 
which gave a mana right of action which 
he would not otherwise have, is not a 
material alteration, 

Mr. Srinivasa Iyengar did not argue that, 
if the plaintiff could not have sued in this 
Court on the original document, the altera- 
tion was not material. I am of opinion 
that, assuming he could have sued in this 
Court on the original documents, the altera. 
tions made in the circumstances in which 
in this case they were made, were material 
alterations, This being my view, I dc not 
think it necessary to discuss the question 
whether the plaintiff could have sued in 
this Court on the documents as they stood 
in the form in which they were drawn 
in the first instance. I do not see how Mr. 
Srinivasa Iyengar could well. rely on any 
case with reference to what is a material 
alteration within the meaning of section 87 
ofthe Indian Negotiable Instruments Aot, 
since on the findings of factin this case 
the object ofthe alteration was to convert 
the two documents which were originally 
negotiable instruments into non-negotiable 
instruments. But even if it is open to 
him to rely on any decision in connection 
with this branch of the Law of Bills of 
Exchange, he certainly has not called our 
attention to any case, as ib seems to me, 
which supports his proposition. I am of 
opinion that the alterations made in these 
two documents in the circamstances in which 
they were made would be material altera- 
tions for the purposes of section 87 of the. 
Negotiable Instrumenta Act, if we had to 
consider the question in connection with 
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that enacbment and that they are material 
alterations within the general rule of law 
to which I have referred. I am, therefore, 
of opinion that Mr. Justice Wallis was 
right and I would. dismiss the appeal with 
costs. 
OLDFIELD, J.—I concur. 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Civiz Revision Aperication No. 67 or 1913. 
July 17, 1913. 

Present: —Mr. Justice Tudball. 
JWALA PERSHAD anp Co. —PLAINTIFFS— 

APPLICANTS 
versus 


G.I. P. RAILWAY Co., BOMBAY, AND 


ANOTHER— Derenpants— Opposite Parry. 

Railways Act (IX of 1890), s, 80-—-Open delivery, 
right to —Consignment not tampered with—Ratlway not 
bound to give open delivery — Damages. 

A. consignment of wine well packed in a box was 
sent to 4. ab Allahabad through the defendant Qom- 
pany. The box had small metal clips on the edges, 
and round the box were placed the usual pieces of 
wire so sealed that the box could nob be opened 
without either breaking the wire or the seal. 

When A. went to take delivery of the goods, the seals 
and the package of the consignment were intact ex- 
cept that some of the little clips on the edges of the 
box were loose. There was, however, a difference 
*etween the weight of the consignment as entered in 
che railway-receipt and the actual weight found on 
weighment at Allahabad: 

Held, (1) that, under the circumstances, the Rail- 
way Company were not bound to give open delivery 
to As; 

(2) that A, was not entitled to this class of deli. 


—— 


f 


very; 
(3) that it was nota wrongful act on the part of 
the Railway Company to refuse to give open deli- 


very; 
(4) that their refusal did not make the Company 


liable to damages. 

Application for revision against the deoision 
of the Small Cause CourtJudge of Allahabad, 
dtated the 10th of March 1913. 

Mr. Benode Behari, for the Applicants. 


Mr. Ladié Prashad, for the Opposite Party. | 


JUDGMENT.—This is an application in 
revision and has arisen out of a suit brought 
by the plaintiff-applicant in the Court 
of Small Causes against the Manager of 
‘the Great Indian Poninsular Railway and the 
Agent of the Hast Indian Railway in the 
following circumstances:— 
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The plaintiff is a wine dealer of Allahabad. 
In pursaance of an order sent by him, a firm 
in Bombay handed over to the Great Indian 
Peninsular Railway a consignment of wine 
well packed in boxes. On the edges of the 
boxes were small metal clips and round the 
boxes were placed the usual pieces of wire so 
sealed that the box could not be opened without 
either breaking the wire or the seal, In due 
course, the consignment arrived at Allahabad 
and the plaintiff went to the Railway Station 


- to take delivery, On arriving there, he found 


that there wasa difference between the weight 
of the eonsigamept as entered in the railway- 
receipt- and the actual weight found .ou 
re-weighment at Allahabad. There was @ 
difference of 27 seers: externally, as is clear 


‘from the note made by the Court below, 


in whose presence the boxes were finally 
examined and opened, the seal and the wires 
were intact and the only thing noticeable in the 
case of two boxes was that some of the little 
clips were loose. The plaintiff demanded that 
before he took delivery of the consignment, 
the Officer in charge of the Goods Station 
should open the boxes and examine the 
contents and should give him, what has 
throughout this case been designated, an 
opendelivery." He also apparently asked that 
the goods clerk should make a note in his 
booke about the shortage of weight. The 
goods clerk refused to give him the open 
delivery. The plaintiff refused to take 
delivery unless his demand was granted. An 
examination of his plaint shows that the 


‘whole dispute raged round the so-called 


open delivery. The plaintiff considered that 
he hada legal rightto forcethe Railway 
Company to open the boxes and examine the 
contenta in his presence at the Goods shed, 
The Company, or rather the goods clerk, 
admittedly refused todo any thing of the 
sort. The goods had been purchased in the 
beginning of December with a view 
to their sale during the Christmas season. 
The plaintiff asked the Traffic Superintendent 
by letter to order the clerk to grant his demand 
and give him an "open delivery.” He also 
pointed ont that he wanted the goods quickly 
as they were required for the Christmas 
sale. He received no reply. Christmas 
passed and the goods were lying at the Goods 
Shed. He then instituted the present suit in 
which he claimed the value of thewine together 
with Rs. 51 damages for the wrongfal act of 
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the Railway. in refusing tó give him an open 
delivery. The consignment of wine was 
taken into Court and examined there. It 
then came to light that the weight entered 
in the railway-receipt was an error and there 


was no actual shortage. The boxes were intact. 


and showed no signs of having been tamper- 
‘ed with. The Court below dismissed the 
plaintiffs suit for damages, ordered the 
consignment tobe madeoverto him and 
ordered him to pay the Railway freight due 
thereon. As to costs, it directed each party 
to bear its own, The applicant’s plea in this 
Court is that he was entitled to some 
damages for the wrongful action of the 
Railway. The question is whether or not 
the Railway Company has committed any 
wrong by reason of which damage has accrued 
to the plaintiff. The wrong. alleged is the 
refusal to grant the “open delivery.” 

“The learned Vakil for the plaintiff is 
unable to show me any rule of law or any 
rule of the Railway under which, in cir- 
 cumstances like the’ present, a consignee can 
. demand that.the Railway Company shall 
open a consignment and allow him to 
examine it before giving up the Railway 
receipt. He admits thatthe consignment 
had been re-weighed on arrival. It cannot be 


contended for a single instant that the. 


. consignment showed any external marks of 
damage. If seems to me that the plaintiff's 
action, though entirely bona fide, was mis- 
taken. What he ought to have done was to 
enter on the back of the receipt the fact that 
_ the actual weight was less than that entered 
in this receipt and also the fact that the 
goods clerk had refused to open and examine 
the consignment. He should then have sign- 
ed the receipt, tendered the freight and taken 
delivery. It would then have been open to 


him to examine the consignment either at tho - 


Goods shed in the presence of the goods 
- clerk or elsewhere; and he then would have 
hada good ease against the Company for 
recovery of damages for the loss sustained, if 
any. The consignment was carried ab 
Railway risk. Instead of doing this. the 
plaintiff himself refused to take delivery. 
He, no doubt, was under the impression, by 
reason of certain entries made by certain wine 
merchants in their catalogcres, that he was 
legally entitled to have the consignment 
opened before he took delivery. In this, as far 
as I can see, he-was mistaken. There was an 
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analogous case decided in this Court on the 
Ist of July 1912,* where the plaintiff. refused 
to take delivery of his consignment because 
the Railway Company refused at the time of 
delivery to enter in their register the shortage 
of weight. The plaintiff in that case was 
under a mistaken idea that the Railway 
Company was bound to enter in its register 
something which the plaintiff desired should 
be so entered. Even in the present case, the 
plaintiff also asked fora similar entry to be 
made, but this was not the real reason for 
his refusal to take delivery. He refused to 
take delivery simply on the ground that he 
was entitled in law to an open delivery, as 
described above. In my opinion, there is 
nothiug to show that he was legaliy entitled 
to this class of delivery. The Railway 
Company, where: a shortage of weight is 


. discovered, usually agrees to the opening and 


examination of the consignment for the pur- 
poses of its own protection and this no doubt 
has led tothe idea that the consignee can 
demand that this shall be done if he so 
desires, There being apparently a shortage 
of weight in the present case, a little tact 
on the part of the anthorities at Allahabad 
would have prevented the present trouble. 
After all, though the plaintifflmight not have 
a legal right to demand it, it was not an 
unreasonable demand. He was clearly act- 
ing in good faith and it was equally for the 
benefit of the Railway Company and himself 
that he made the demand. But the Com- 
pany was entitled to stand upon its legal 
rights and this demand was one that was not 
enforceable in law, The result is that I can- 
not give the applicant any decree for 
damages. The application for revision is, 
therefore, rejected. Inthe circumstances of 
the case, Í make no order as to costa. 
Application rejected. 

* See Kokamal v, Q. I. P. Ry., 21 Ind. Cas, 428; 11 

A. L, J. 7780. 





ALLAHABAD HIGH COURT. 
Saoconp Civiu ÁPPEAL No. 164 or 1913, 
July 24, 1913. 

Present; —Mr. Justice Ryves and 
Mr. Justice Piggott. 
NEMAN-—DEFENDANT—-ÁPPEULANT 
versus 


JAS KUNWAR —PLAINTIPE —HEJPONDENT, 
U. P. Land Revenue Act (III of 1901), s. 107— Par 
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hion—Hindu widow in possession of property in lieu of 
maintenance—Right to claim partition—Recorded 
co-sharer, meaning of. 

A Hindu widow, in possession of a share in zemin- 
dari property in-lien of maintenance and by way of 
consolation, is not entitled to claim to have the 
property partitioned under section 107 of the U. 
P. Land Revenue Act, because she isinot a co-sharer 
within the meaning of that section although she may 
be recorded as such. 

Bhoop Singh v. Musammat Phool Kower, 2 Agra H, 
C. R. Part IT, 368; (1867) N.W.P.H.O.R. 168, followed. 
Jhunna Kuar v. Chain Sukh, 8 A. 400, referred to, 

Habibullah v. Musammat Kushimba, 3 A. Is J. 481; 
À. W. N. (1906) 199, distinguished. 

Second appeal from the decision of the 
District Judge of Meerut, dated the 4th of 


October, 1912. 


Mr. Sarat- Ohandra Ohoudhri, for Dr. S. 
C. Banerji, for the Appellant. 

Mr. Parmeshwor Dayul for the Hon'ble Dr. 
Tej Bahadur Sapru, for the Respondent. 


JUDGMENT.—The facts out of which 
this appeal arises are as follows:—. 

Mohar Singh was the owner of some semin- 
dari property. He had three sons, Prem 
Singh, Gaila and Pema, Prem Singh died in 
the life-time of his father, leaving Surviving 
him a widow, M«usammat Jas Kunwar, (plaint- 
iff-respondent). After the death of Mohar 
Singh, his property was recorded in the 
names of Gaila, Musammat Jas Kunwar and 
Pema. Subsequently, Gaila died and the 
names of his widow and sons were recorded 
in the khewat instead of his own: name. On 
the 13th of November 1911, Musammat Jas 
Kunwar instituted a suit in the Revenue 
Court for imperfect partition, in respect of 
a grd share of the property which had 
originally belonged to. Mohar Singh stating 
in her plaint that she was “the owner, semin- 
dar and co-sharer of jrd out of ith share 
in the holdings bearing khewat Nos. 22, 98, 
and 33, in Mauzah Nehrn” and was in posses» 
sion thereof. The reason for seeking par- 
tition, she alleged, was because there were 
constant disputes between the parties owing 
to the property being joint. Pema, defend- 
ant-appellant, objected, under section 111 of 
the, Revenue Act on the ground that, Musam- 
mat Jas Kunwar’s name had been entered in 
the revenue papers merely for her consolation 
and that she was not in possession as à co- 
sharer but had been receiving maintenance 
only and that that was all that she was en- 
titled to. 

The first Court framed, among others, two 
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issues as to. the entry of Musammai Jas 
Kunwer's name in the khewat, and as to her 
possession. "That Court decided both these 
issues in the plaintiff's favour and disallowed 
Pema's, objection. On appeal, the learned 
District Judge found as follows: — 

“It appears that Musammat Jas Kunwar 
has been in possession of her husband's share, 
and I find accordingly. As her husband pre- 
deceased her father-in-law, it appéars that 
she was allowed her husband’s share on her 
father-in-law’s death, in lieu of maintenance 
and by way of consolation and she was re- 
corded at Mohar Singh’s death as a co-sharer. 
She 18 entitled then to partition of the share . 
recorded in her name. I is clear that Mu- 
sammat Jas Kunwar has not absolute owners 
ship.” 

He dismissed the appeal. It has been 
contended before us that on the facts found, 
Musammat Jas Kunwar is not entitled to 
partition, because she cannot be said to bea 
co-sharer and the mere fact, that she is re- 
corded in the khewat as such, does not make 
her a co-sharer. It is argued that she has 
not even the limited estate of a Hindu 
widow in possession of her deceased husband's 
share, As her busband died in the life-time 
of her father-in-law, the utmost that she was 
entitled to, was maintenance, and the find- 
ings of the Court below amount to nothing : 
more than this that the family, instead of 
paying her a certain sum annually, put her 
in possession of & share of the family pro- 
perty in lieu of maintenance. No doubt, her 
brothers-in-law, the real co-sharers of the 
property, might have agreed to give her an 
absolute title to the share which would have 
belonged to her husband if he had been 
living or any other share, but the finding of 
the lower Appellate Court that she has not 
an absolute ownership shows that this was 
not done. 

In our opinion, this contention is correct. 
Under section 107.of the Revenue Act, a re- 
corded co-sharer of a mahal may apply for 
partition to the Revenne Court. On such 
application being properly made, the Collector 
is required to issue a proclamation calling on 
the other recorded co-sharers in the mahal, to 
appear and state their objection, if any, to the 
partition. If objeetionis made by a recorded 
co.sharer, tbe Court may, under section 111, 
if the objection involves a question of pro» 
prietaiy title which has not already been 
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Balakrishna Odayar from taking any part iu 
the proceedings “0f the committee. On the 
19th July 1913, two applications were made 
to the District Judge of Tanjore. One of 
them was by Balakrishna Odayar. He asked 
for a declaration that his election was legal 
and valid. The other application was by a 
person interested.asking that the vacancy 
among the members of the committee should 
be filled by nomination by the Court. The 
order, which the learned District Judge made 
on these two applications, was:— J, therefore, 
consider the election of M. R. Ry. T. A, 
Balakrishna Odayar was regular and I accept 
him as a member of the committee.” It 
may be that these latter words:— I accept 
him as a member of the committee” are 
surplusage. All that the learned Judge 
holds is that a good election had been held. It 
is obvious, as 16 seems to me, that the Judge 
did not intend toappoint Balakrishna Odayar. 
All he says is:—‘I accept him." As I 
understand the order, the Judge accepted 
him, because, in the view of the Judge the 
election was good and the vacancy was duly 
filled up. It is sought to impeach this order 
on the ground that the procedure by election 
was bad, and that, if so, the Judge had no 
power either to accept him as a member of 
the committee in pursuance of the election 
or to appoint him. The order of the learned 
Judge seems to me to be an adjudication on 
the question whether, the procedure having 
been by election, Balakrishna Odayar was 
legally appointed. The question we have 
to decide is: Does a revision petition lie 
against such an adjudication? 


The learned Advocate-General relied on 
the decision of the Privy Council in Minakshi 
Naidu v. Subramanya Nastri (1). There, a 
. District Court made an order appointing a 
certain individual a member of a temple 
committee. There was an appeal to the 
High Court, and the -ground of appeal 
was that the . person 


not a suitable person for the office. The 


Privy Council held that there was no right - 


of ‘appeal from that order from the District 
Court to the High Court. The first ground 
upon which they based their decision was 
that the act itself conferred no right of 
appeal. The right of appeal, it is searcely 


(1) 11 M. 26; 14 T. A. 160 (P. C.). 


appointed was | 


. necessary to say,is a creature of Statute. 


Their Lordships of the Privy Counail say: 
“There is nothing in the Act which would sag- 
fest it, unless it is to be found in section 10." 
Then their Lordships say: ‘In the opinion 
of their Lordships, the tenth section places 
the right of appointing a member of the 
committee in the Civil Court not as a 
matter of Ordinary Civil Jurisdiction, but 
because the officer who constitutes the Civil 
Court is sure to be one of weight and 
authority, and with the best means of 
knowing the movements of local opinion 
and feeling, and one ean hardly imagine a 
case in which it would be more desirable 
that the discretion should be exercised by a 
person acquainted with district and with all 
the surroundings." They declined to con- 
sider the question whether there might not 
be a serious mischief without a remedy by 
reason of the fact that there was no appeal. 
They say:— There is force in this argument, 
but whether a person so improperly appoint- 
ed could, as has been suggested, be removed 
by proceedings equivalent to proceedings by 
quo warranto in England, or whether, upon 
a full consideration of the merits, the ap- 
pellant could be éonsidered as œ person 
improperly appointed, are questions upon 
which their Lordships are not called upon 
to express an opinion.” They express no 
opinion on the question whether proceedings 
by way of revision would lie, although it 
would appear from the argument of Mr. 
Doyne, who contended that there was a 
right of appeal, that reference was made 
amongst other enactments to section 622, 
the revision section of the old Code of Civil 
Procedure, In the Privy Council case, there 
was no question of jurisdiction or of the 
powers under the Act and no question of 
the construction of any section of the Act. 
As I have said, the ground of appeal to the 


High Court was that the man whom the 


learned District Judge had appointed was 
unsuitable, 


The question as to whether there was a 
right to proceed by way of revision from an 
order made under section 5 of the Religions 
Endowments Act, 1863, was raised in Gopala 
Aiyàr v. Arunachallam | Ohetty (2), which 
came before me sitting alone, There the 


(2) 26 M. 85, 
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question arose under section 5 of the Reli- 
gious Endowments Act, 1863, The Privy 
Council decision was with reference to 
section 10. But for the purpose of the point 
I had to determine, n» distinction can be 
drawn between the two sections. There was 
à revision petition to this Court against 
the order of the District Judge. A preli- 
minary objection was taken that no revision 
petition lay. My attention was called to 
the Privy Council decision, and it is scarcely 
necessary for me to say that,if I had been 
of opinion that the principle of the Privy 
Council decision applied to the facts of that 
case, I should have followed it: but the view 
` I took was that the principle did not apply. 
There I pointed ont that the question in the 
Privy Council case was one of appeal, and [ 
cited the passage from the judgment which 
I have read. 

Our attention has been called to the 
decision of the Bombay High Court in Balaji 
Sakharam v. Merwanjt Nowroji (3). “There 
the question arose with reference to a section 
of the Bombay District Municipal Act, 
Amendment Act of 1884 That enactment 
contains section 23, providing that where 
the validity of any election of a Municipal 
Commissioner is brought in question, the 
District Judge, aftersuch inquiry as he deems 
necessary, may make an order confirming the 
election or setting ib aside. The Chief Jas- 
tice and Mr. Justice Parsons were of opinion 
that “A District Judge acting under section 
23 of the Bombay District Municipal Act, 
Amendment Act, 1884, is not a Court within 
the meaning of the word in section 622 of 
the old Civil Procedure Code." They suggest 
that he was a persona designata apparently 
for a specific purpose. That seems to be so, 
lt seems to me that under the Actin question, 
the District Judgeis a persona designati for a 
specific purpose—and not an officer exercis- 
ing judicial functions under the Act. As 
' regards the Religions Endowments Act, it is 
clear that for the purpose of several sections 
of the Act, the District Court is not a persona 
designata bub a Civil Court exercising juris- 
diction under the Act, For instance, section 
9 provides that no member shall be removed 
except by an order of a Civil Court. Section 
i4 is another section; section 16 is another 
under which the District Judge exercises 


(8) 21 B. 279. 


judicial fanetions as a Civil Court and. not 
as a persona designata, It’ seems to me ib 
would be inconvenient if for certain purposes 
the District Judge is a Civil Court exercising 
judicial funotions under the Act, and for 
other purposes under the Act he is a persona 
designata nob exercising judicial functions. 
My learned brother calls my attention to 
section 18 which provides: ` "No sagit shall 
be entertained under this Act without a 


‘preliminary application bsing first made to 


the Court for leave to institute such suit.” 
When an application is made to the Court 
under section 18, the District Judge, who 
constitutes the Court, is asked to adjudicate 
judicially and not to exercise his discretion 
as a persona designnío. I am told by my 
learned brother—he speaks from experience 
asa District Judge—that it isthe practice 
of the High Court to entertain revision 
petitions from orders made under section 18 
of the Act. [do not want to say more than 
is necessary for the purposes of this case, 
All I desire to say is that the order made in 
this case seems to me to bean order which 
might be impeached by way of a revision 
petition, 


The only other point is the argument in 
connection with section 115 of the new Civil 
Proesduvre Code, which corresponds to sec- 
tion 622 of the old Code. It was suggested 
by the learned Advocate-General that the 
matter which he has argued was not a case, 
and that the District Judge was not a Court, 
It seems to me, for the reasons I have already 
stated, that the Judge in- dealing with this 
matter was a Civil Court and there the 
matter was “a case.” I think the pre- 
liminary objection fails and that the petition 
should be disposed of on the merits. 

OLDFIELD, J,—1 conear, 


This petition coming on again for hearing 
on the merits, the Court delivered the follow- 
ing 

JUDGMENT. , 

Waite, CO. J.—I have set out the facta of 
this ease in dealing with the preliminary 
objection. 

The question whether the learned Judge'a 
order can be supported depends on the œn- 
struction of section 10 of the Act of 1863. 

The order of the learned Judge made on 
July 19,1913, was. à decision to the effect 
that by virtue of the fact that Balakrishna 
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Odayar had been elected, the vacancy in the 
committee had been legally filled up. 

The scheme of section 10 appears io me 
to be this. In the first instance, a vacancy 
is to be filled up by elestion, and provision 
is made for the time within which, and the 
manner in which, the election is to be held. 
Then the section lays down what is to be 
done, if the vacancy has not been filled up 
by election within the prescribed period. In 
that event, the Court may appoint a person 
to fill the vacancy, or the Court may order 
that the vacancy be forthwith filled up by 
‘remaining members of the committee. 
Lastly, if the Court make the order that 
the vacancy be filled up by the remaining 
members of the committee, and the order is 
not complied with, the Court may appoint 
a person to fill the vacancy. The object of 
the section would seem to be to prevent 
adead lock when the committee do not 
do their duty aud arrange for an eleotion, 
by providing that where an eleabiou has not 
been held within the prescribed time, the 
Court may make the appointment if it 
thinks fit, or if it does not think fit to do 
so, nay order the remaining members of the 
committee to appoint. The section does 
not say either expressly, or, 
me by implication, that the remaining mem- 
bers of the committee are to hold an election 
before they appoint. No provision is made 
as to the time within which an election 
is to be held, the word “forthwith” indicates 
that what is to be done should be done at 
once. The holding of an election would in- 
volve further delay, which, I think, is what 
the Legislature desired to obviate. If the 
construction adopted by the learned Judge is 
right, the mode of dealing with the situation 
created by the remaining members of the 
committee not doing their duty in the first 
instance by holding an. election, is that the 
Court, if it does not think fit to make an ap- 
pointment, should order the committee to do 
what the section required them to do. I 
should not be disposed to adopt this construc- 
tion unless the language of the section was 
clear. Itis not necessary to empower the 
Court to make such an order as a con- 
dition precedent, if it is not complied with, 
to the Court appointing, as the Court 
‘already has the power to appoint, if it 
' thinks fit to exercise it without reference 
to the committee. 


as it seems to’ 


Tt is to be observed that the rules made 


‘by the Madras Government for the election 


of Temple Committee members, make no 
provision for the holding of an election 
after three months have elapsed since the 
vacancy occurred. The procedure pres- 
cribed by the rules would seem to apply 
only to an election held under paragraphs 


- Nos. 1 and 2 of the section. 


I should have had little difficulty as 
regards this question of construction, if it 
had not been for the decision of this 
Coart in Ramanuja  Aiyangar v. Ananta- 
ratnam Atyar (4). I am not sure whether 
the facts are fully set out in the report, 
but the learned Judges, no doubt, held 
that where there has not been an election 
within three months of the vacancy, and 
the remaining members of the committee 
are ordered by the Court to fill up the 
vacancy, an appointment by a majority of 
the remaining members, without holding 
an glection, is bad. 


For the reasons I have stated, I find my- 
self unable to agree with the learned Judges 
as regards the construction of the section. 
In their judgment, they observe that the 
construction, which appears to me to ba the 
right construction, would give the com- 
mittee the power of taking advantage of 
their own default in not giving the notice 
and taking the action which under the 
section they are bound to take, and that 
it is reasonable enough to say that, if 
the committee abstain from acting, the 
appointment may be made by the Judge, 
but that it is quite another thing to 
confer this power on the committee as 
aresult of their omission to comply with 
the law, With all respect, I cannot follow 
this reasoning. 


No power is conferred upon the com- 
mittee as a resulb of their omission to 
comply with the law. If they fail to 
comply with the law, the Court can make 
the appointment without reference to the 
committee. If the Court is not prepared 
to do this, it may direct the remaining 
members of thé, committee to fill up the 
vacancy. In that case, the power of the 
committee is derived from the order of 
the Court, and the Court is not bound 


(4) 6 M, L. J. 1. 
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to givethem this power unless it thinks 
fit to do so. 


I do not think this question of construc- 


tion was discussed in Santhalva v. Manjanna 
Shetty (5), but in my judgment in that 
case, I made an observation to the effect that 
the surviving members of the committee 
must act so that: the date of the election 
should be fixed not later than three months 
from the date of the vacancy and that, if 
they did not so act, their powers of election 
were gone. 

The casein the Madras Law Journal, to 
which I have referred, has not been reported 
- in tbe authorised reports and I observe that 
in Mr, Ganapathi Aiyar’s Book on the Law 
relating to Hinduand Muhammadan Religious 
Endowments, the correctness of the decision 
is doubted. I am not prepared to follow ib. 

It occurred to us that, if we were satisfied 
that the remaining members of the com- 
mittee would appoint Balakrishna Odayar, 
if they were given an opportunity, of 
doing so, it might not be necessary * for 
us to interfere with the order of the 
District Court. The case was adjourned 
in order thatthe views of the remaining 
members might be ascertained. It would 
seem that they are not prepared to intimate 
what action they would take. 

The order of the District Court must be 
set aside and the case sent back in order 
that the Court may deal withib by the 
light of this judgment. 

We make no order as to the costs of 
the petitions to the District Court or of 
the revision petition to this Court. We 
. direct that the costs of the remaining 
members of the committee be paid per- 
sonally. 

OLDFIELD, J.— I agree. 


Order set aside; Oase remanded. 
(5) 7 Ind. Cas. 754; 34 M. 1; 8 M, L. T. 213; (1910) 
M. W. N. 608; 20 M. Lr, J. 814. 
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ALLAHABAD HIGH COURT. 
SECOND Cry, Appear No. 82-or 1913. 
July 15, 1913. 
Present; —Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
SRI KISHAN DAS AND ANOTHER— 
PLAINTIFFS— ÁPPELLANTS 
versus 
YAKUB KHAN AND OTHERS—DEFENDANTS 


— RESPONDENTS. 

Landlord and tenant —Lessor and lessee —Kabulial 
execited-—No patta executed. Mortgage. ewecuted by 
lessee to secure payment of rent. 

Where a lessee had executed a  kabuliat and 
a hypothecation bond to secure payment of the 
rent to the lessor, a suit was held lieto enforce 
the hypothecation bond, although no patta kad been 
executed in favour of the lessee, 

Sheo Karan Singh v. Maharaja Parbhu Narain 
Singh, 2 Ind. Cas 211; 6 A. L. J. 167 (F. B.); 6 M. 
T. T. 347; 81 A. 276, referred to. 


Second appeal from the decision of the 
Subordinate Judge of Moradabad, dated the 
21st of September 1912. 

The Honjble Dr. Tej Bahadur Sapru, fcr 
the Appellant. 

Mr. Nehal Ohand, tor the Respondent. 

JUDGMENT.—The decision of the Court 
below in this ease cannot be supported. 
Ismail Khan and Musammat farina Khatun 
were admittedly in possession of the property 
leased to them by the plaintiffs. To secure 
the rent which they agreed to pay for such 
use and occupation, they hypothecated their 
property. Tho present suit was one to en- 
force the hypothecation. The suit was 
clearly maintainable and the Court below was 
wrong in holding that because no patta was 
granted to the executants of the kabuliat, the 
rent agreed to be paid was not payable and 
the security for its payment could not be 
enforced, This ease is similar in some res- 
pects to that of Sheo Karan Singh v. Maha- 
raja Parbhu Narain Singh (1). We allow 
the appeal, seb aside the decree of the Court 
below and remand the case to tnat Court 
under Order XLI, rule 23, of the Code of 
Civil Procedure, with directions to re-admit 
it under its original number in the register 
and to dispose of the other questions which 
arise in the case. The appellant muat pay 
the costs of this appeal. Other costs will 
follow the event. The costs inthis Court 
will include fees on the higher scale. 

Appeal allowed ; Case remanded, 


(1) 2 Ind. Cas, 211; 31 A. 276; 6 A. Lud, 106701, B.); 
: M. Li, 1. 847. 
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MADRAS HIGH COURT. 

Civi, Revizion Petirion No. 187 or 1913. 

Octobér 13, 1913. 
Present: — Mr. Justice Miller. 
NITHIANANDA MUTHUSWAMY 
MONIGARAN —PrAINTIFF—PEFITIONER 
versus 
VISVANATHA MANIGARAN AND ANOTHER 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. IX, v. 18 
— lx parte decree —Setting aside. 

Where an order setting aside an ev parte decree 
ran, "Read affidavits; heard Vakils; ex parte decree 
set aside": 

Held, that the Judge meant to decide a question of 
fact on the affidavits, even though the order did not 
set out-the grounds for setting the ew parte decree 


aside. 

Petition, under section 115 of Act V of 
‘ 1908, praying the High Court to revise the 
order of the’ District Munsif ef Dindingul, 
in I. A No. 1065 of 1912, in Original Suit 
No, 694 of 1912. 

FACTS.—A suit was decided ez parte and a 
` decree was passed. The Ist defendant applied 
to set aside the ex parte decree on the ground 
that the summons was not served upon him 
and that he was nat aware of the re- 
ciept of the summons by the 2nd defendant, 
his brother. The 2nd defendant supported 
his allegations. The plaintiff pub in a 
counter-affidavit alleging that the statements 
of the lst and 2nd defendants were false and 
that the lst defendant was aware of the suit. 
The District Munsif passed the following 
order:— Read the affidavits and heard the 
Vakils on both sides. The ez parte decree 


passed in the case will be set aside and the - 


suit restored to file." Against this, a revi- 
-sion petition was filed. 

Mr. T. R. Venkatrama Sastri, for the Plain- 
tiff. c 

The District Munsif acted with ' material 
irregularity in setting aside the petition 
without inquiringinto it. Heis evidently under 
the impression that he had inherent jurisdic- 
tion to set aside as was held by Bhashyam 
Iyengar, J. in Somayya v. Subbamma (1), 
That view of the law has been held to be 
wrong by a Bench in & case reported as 
Venkatarama diyar v. Nataraja Atyar (2) 
i whete it was held that an ex parte decree can 
be seb aside only for certain grounds. 


(2) 26 M. 599. 
(2) 18 Ind. Cas, 380; (1913) M. W. N. 165; 13 M. L, 
T, 140; 24 M. Le J.1235, 
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not called upon. 


JUDGMENT,—I have no doubt from the 
form of the order of the District Munsif that 
he disposed of the question on the affidavits; 
it is a question of fact and it is not here 
alleged that any other evidence was tendered 
to him and refused. 

I take it, then, that he found that the 
first defendant was not aware of the proceed- 
ings, though his brother the 2nd defendant 
was aware of them and could have informed 
him of them. I think, in these circumstances, 
the District Muusif would have been justified 
in refusing to set aside the decree , but I am 
not prepared to say that it was not open to 
him to find the ignorance of first’ defendant 
sufficient ground for his non-appearance, 

This petition is dismissed with costs. 

Petition dismissed 


. ALLAHABAD HIGH COURT. 
Seconp Civit, Appeat No. 618 og 1919. 
March 27, 1913. 


, Present:—Justice Sir Henry Griffin, Kr., and 


Mr, Justice Ryves, 
MANOHAR SINGH AND OTHERS—- 
PLAINTIFF S-—~A PPELLANTS 
l versus 
iLACHHMAN SINGH AND OTBERS-— 
DEFENDANTS— RESPONDENTS, 

Mortgage—Usufructuary mortgage — Foreclosuye— 
Suit for sale—Defendant not prejudiced—Decree for 
foreclosure—Practice, 

ln a usufructuary mortgage, there was a provision 
for foreclosure, The plaintiff, however, sued for gale 
on that mortgage. The mortgaged property had 
been sold to the defendants and money was left in’ 
their hands to pay up the mortgage of plaintiffs. 
But they failed to:do this. The defendants had 
ample opportunity of setting out whatever defence 
they might have had to foreclosure and they could 
not in any way be prejudiced by a decree being 
passed for foreclosure; 

Held, that under such circumstances, a foreclosure 
decree should be passed in favour of the plaintiff, 

Second appeal from the decision of the 
District Judge of Mainpuri, dated the 12th 
February 1912. 

Mr. Sital Prashad Ghose, for the Appellants, 

Mr. Gulzart Lal, for the Respondents. 

JUDGMENT.—This appeal arises ont of 
a suit to recover principal and interest on 
three mortgage-deeds. The first is dated 
the 28th of July 1873, to secure payment 
of the sum of Re. 500. This was a uygufruc- 
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tuary mortgage which contained a provision 
for foreclosure on certain conditions. The 
other two mortgage-deeds were of later 
date but were unregistered. The suit was 
defended by defendants Nos. 2 and 5 who were 
vendees of the property in suit under a 
sale-deed, dated the lst of August 1877. 
Out of the consideration for the sale, a 
sum of Rs. 400 was left with the vendees 
for payment to the mortgagee, predecessor- 
in-titie of the present plaintiffs, in respect 
of the usufructuary mortgage of the 28th 
July 1873. The Court of first instance 
dismissed the suib in respect of the first 
mortgage inasmuch as the plaintiffs had 
no right to sue for sale under that document. 
The lower Appellate Court upheld the deci- 
sion of the first Court and with regard to 
the two later mortgages came to the con- 
clusion that the defendants were not shown 
to have had notice of them. The plaintiffs 
come here in second appeal. Having regard 
to the finding of the Oourt below on the 
question of notice, the grounds of appeal 
taken in this Court relating to the second 
and third mortgages have no force. The 
only ground which we have now to consider 
is the first ground, whereby we are asked 
to give the plaintiffs a decree for foreclosure 
on foot of the mortgage, dated 28th July 
1873. It appears tous froma perusal of 
the plaint and the written statement that 
the plaintiffs had grounds for suing for 
sale wader this mortgage. But their case 
does not appear to have been clearly put 
forward in the Courts below. Under the 
conditions in the first mortgage in suit, 
the plaintiffs were clearly entitled to fore- 
close the mortgage if on the expiry of the 
period allowed, the mortgage money was 
not re-paid. This mortgage money was left 
in the hands of the defendants for re-pay- 
ment to the plaintiffs and we fail to sea 
why the defendants should not pay this 
sum as they have contracted to do. The 
defendants had ample opportunity of setting 
out whatever defence they might have and 
we do not think they are prejudiced in 
any way by our passing a decree for fore- 
closure, We allow this appeal in part and 
decree the plaintiffs’ suit for foreclosures 
in respect of the mortgage-deed of the 
28th July 1873. We direct that a decree 
for foreclosure be drawn up in accordance 
with the provisions of Order XXXIV, rule 2, 
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The time for payment will be up to the 
26th September 1912, and the amount pay- 
&ble Rs. 300 without interest. Parties will 
pay and receive costs in all Courts in 
proportion to failure and success and costs 
here will include fees on the highér scale. 
Appeal allowed, 





MADRAS HIGH COURT. 
Seoonp Orvin Arrear No. 1385 or 1912. 
September 19, 1913. 
Present:— Mr. Justice Ayling and 
Mr. Justice Tyabji. 
ADITYAM IYER--DEFENDANT— ÀÁPPELDANT 
VETSUS 
 RAMAKRISHNA IYER AND OTHERS— 


PraINTIFFS— H£SPONDENTS, 

Evidence Act (I of 1872), s. 92—Consideration, whe- 
ther amount can be proved to be other than what is set 
forth. 

Where a sale-deed recites as consideration a cash 
price of Rs. 35,000, evidence of an oral agreement 
that the amount of consideration was really Rs. 36,000 
cannot be let in. The amount of the sale price is a 
term of the contract within the meauing of seótion 92 
of the Evidence Act. Evidence cannot be admitted 
to vary the provisions of the sale-deed as to the 
amount of consideration fixed for the same. 


Second appeal against the deeree of the 
District Court of Trishinopoly, in Appeal 
Suit No, 101 of 1911, preferred against 
that of the Court of the Subordinate 
Judge of Trichinopoly, in Original Suit No. 
37 of 1910. 

Mr. T. R. Ramachandrter, for the Appel- 
lant. 

Mr. T. V. Seshagiri Iyer, for the Respond- 
ents. ; i 

JUDGMENT.—The suit, out of which this 
second appeal arises, was brought by the 
lst respondent (plaintiff), on a hypothecation 
bond for Rs. 1,000 (Exhibit III), executed 
in his favour by the appellant (1st defendant) 
on the 27th September 1905. The defence 
set up was discharge, It was contended 
that the discharge of the suit bond was part 
consideration for the sale of certain other 
lands by the appellant to the Ist respondent 
on the 4th September 1907, which is evidenc- 
ed by two registered sale-deeds (Exhibits I 
and II) for Rs. 29,000 and Rs. 6,000 res- 
peetively. The discharge of Exhibit IIT 
is not mentioned in Exhibits I and If, but 
it is stated that there was a contemporaneous 
oral agreement that the sale price was to be 
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Rs. 36,000 and not Rs. 35,000 as stated 
therein, the difference being found in the 
discharge of Exhibit IIT. This is how 
the Ist defendant himself expresses it in his 
siatement:—; 

"The bond (Exhibit III) has been dis- 
charged. I have executed to this very 
plaintiff, a sale-deed for Rs. 36,000. On 
one and the same date, I executed a sale- 
deed for Rs. 29,000 and another sale-deed 
for Rs. 6,000, I exeeuted on 45h September 
1907. Without including the amount of 
the plaint bond, I executed for Rs. 35,000. 
In the aforesaid sale-deeds, the plaint 
Rs. 1,000 debt was not included. Settling 
Rs. 36,000 (as price), the sale-deeds were 
executed for Rs. 85,000. Even at the time 
of the execution of these two sale-deeds, the 
understanding was that this amount of 
Rs. 1,000 should not be included, aud that 
subsequent to his comircg into possession of 
the lands sold, endorsement of payment of this 
sum of Rs 1,000 should be made in the plaint 
bond and (the bond) should be returned 
io me." 
that evidence of this oral agreement regard- 
ing the discharge of Exhibit III is excluded 
by section 92 of the Indian Evidence Aot. 
The only question for disposal is whether 
they are right. | 

In our opinion, the agreement, seb up 
cannot be brought under any of the provisos 
to section 92 of the Indian Evidence Act. 
At a late stage of the argument, the learned 


Vakil for the appellant suggested that it- 


might be covered by proviso 2 but a careful 
consideration of the appellant's own state- 
ment, above grated, will show that this 
cannot be s^ v appellant admits that 
the alleged. ent was one affecting 
the sale price . the lands. It provided that 
the price should be fixed at Rs. 86,000 
although only Rs. 35,000 was to be shown 
in the sale-deeds. Therefore, the separate 
oral agreement was not “as to a matter on 
which the document was silent,” but as 
to the sale price, which is specifically provid. 
ed for in the document. It is also clearly in- 
consistent with the provision in the document 
regarding the sale price. 

The main contention, however, which Mr. 
Ramachandra Iyer argued ab great length, 
ia that the casé does not fall within the 
scope of section 92 of the Indian Evidence Act. 
His argument really amounts to this— that 
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the sale price is not one of the terms 
of a sale-deed and that there is nothing 
in section 92 to exclade oral evidence to 
show that the price really agreed upon 
was higher or lower than is stated therein. 
This is 4 somewhat startling proposition and 
one which we should not accept without the 
strongest and most convincing authority, 
Prima facie, it would seem that if anything 
is an essential term of a sale, it is the price 
agreed to be paid. Weare, of course, not 
concerned with sales for a price not determin- 
ed which stand on a different footing altoge- 
ther. 


The frst case relied on in the appellant’s 
favour is that of Vasudeva Bhullu y, Narasamma 
(1). The plaintiff in that case sued on a sale- 
deed reciting cash consideration, the defend- 
ant pleaded that no cash was paid, but that 
the document was originally executed in 
consideration of the plaintiffs acting as 
guardian to his minor son (defendant's 
grandson). This boy died, the defendant 
subsequently registered the document on the 
plaintiff's promise to marry another daughter 
of the defendant —svhich promise he apparent» . 
ly failed to keep. The defendant's plea in 
effect was ' want or failure of consideration,” 
though the learned Judges speak of it asa 
ples “that the consideration was of a kind 
other than that stated in the deed of gale.” 
The first proviso to the section specifically 
enacts that “want or failure of consideration” 
may be proved. It is doubtful, therefore, 
whether their Lordships intended to lay 
down any rule of law other than that contains 
ed in the proviso, although the appellant’s 
Vakil is, no doubt, entitled to lay stress on 
the passage in which they say:— The provi- 
sions of the Evidence Act, section 92, to 
which the District Judge refers, do not 
prohibit the disproof of a recital in a contract 
as to the consideration that has passed by show- 
ing that the actual consideration was something 
different to that alleged.” The ruling that 
the vendor may prove not only failure of con. 
sideration but also that the consideration 
was of a kind otherthan (or something 
different to) that alleged in the sale-deed 
has, no doubt, been followed in a later case of 
this Court [Kumara v. Srinivasa (2)], and 
a similar, view is expressed in Hukum Ohand 


(1) 5 M. 6. 
(2) 11 M. 213. 
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v. Hira. Lal (8) and Gopal Singh v. Baloo Dall 
(4). In neither of the latter two cases, was 
there any attempt to vary the amount 
of the consideration set forthin the document. 
In Bombay cases, the learned Judges dis- 
tinctly stated that they found no real 
varianes between the statement inthe deed 
and the statement of the plaintiff. It was 
merely sought to prove that, as is customary 
in this country, the statement in the deed 
that the full consideration passed in cash was 
incorrect and that part of the consideration 
was the discharge of an antecedent debt. In 
the Calautta. case, the only variance was as to 
whether a portion of the sale price was 
left with the vendor as recited iu the convey- 
ance deed, or was taken by a creditor. 

None of these cases is any authority for 
the proposition that evidence may be ad- 
mitted to vary the provisions of a sale deed 
as to the amount of consideration fixed frr the 
gale. Mor can it be said in the presen case 
that the addition of Rs. 1,000 in the: hape 
of discharge of another antecedent debt 
constitutes the consideration of another 
kind from or something different to that 
set forth in the deed Within the mean- 
ing of the learned Judges in the first 
Madras case. Two other cases quoted, 
[Ram Baksh v. Durjan (5) and Indrajit v. 
Lall Ohund (6)], have no bearing whatever, 
inasmuch as they deal simply with arrange- 
ments as to mode of payment without any 
attempt to vary the terms of the contract as 
to the consideration itself. 

The only other Indian case, to which we 
need refer, is that of Probat Ohcndra Ganga- 
padhya v. Ohtrag Ali(7), which ia relied on by 
the appellant’s Vakil in consquence of the 
. gingle passage in the judgment the con- 
. sideration of the contract is different from 
the terms of the contract itself." That was 
a case of a kabuliat executed by a tenant 
agreeing to pay aa enhanced rent; and it was 
simply held that.the consideration for en- 
hancement was nota term of the kabukat. 
It is a vory different case from that of a sale. 
deed and the sale price; and we see no 
reason to suppose thatthe learned Judge 
would have taken the same view ia the 


(3) 3 B. 159. 
(4) 2 Ind. Cas. 953; 10 C. L. J. 27. 

(5) 9 A. 392; A. W. N. (1887) 65. 

(6) 18 A. 168; A. W. N. (1896) 16. ; 

(7) 33 C. GUY; 40. L. J, 320; 11 C. W. N. 62. 
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latter. That the recital in a sale-dead as 
to the amount of the sale price is a term of 
the contract is clearly laid down in one of 
the very cases relied on inthe appellant's 
favour, Indrajit v. Lulchund (6), and we 
may add that to hold otherwise wonld go 
far to nullify the provisions of ‘section 92 
altogether. 

We need not refer to the Hoglish cases 
quoted by the learned Vakil for the appellant 
in view of the opinion, expressed by their 
Lordships of the Privy Council, as to their 
inapplicability in Balkishen Das v. W. F, 
Legge (8). 

ln supporb of our view, we may refer to 
the judgment of Scott, J., in Oowasjee Ruttonjee 
Limboowalla v. Burjotjee Rustomji Limbcowalla 
(9) and fora general view of the scope of 
section 92 of the Indian Evidence Act to a 
recent judgment of this Court iu Mottayappan 
ao) Selamba Goundan v. Palani Goundan 

10). 

We are of opinion that the evidence of 
the oral contract was rightly excluded and we 
dismiss this second appeal with costs, 


. Appeal dismissed. 
(8) 22 A. 149; 27 I. A. 58; 4 O. W. N. 153; 2 Bom. L. 
R. 523 


(9) 12 B. 335. 
(10) 20 Ind. Cas. 924; (1918) M, W. N. 650; 26 M. 
L. J. 290. 


ALLAHABAD HIGH COURT. 
Seconp Civin -Arrear No. 105 or 1913. 
July 21, 1913. 
Present:—Mr. Justice Tudball and 
Mr. Justice Piggott, 

UDIT TEWARI-—PLAINTIFF—AÁPPELLANT 


versus 
BALHARI PANDS— DErENDANT— 
RESPONDENT, 


Agra Tenancy Act (II of 1901), s. 199—Proprietary 
question-~Appeal—Jurisdiction—Plaintiff claiming to 
be occupancy tenant— Defendant claiming to hold land 
as khudkasht. 

The plaintiff, alleging that he was an occupancy 
tenant and that the defendant was his sub-tenant, 
sued to eject him. The defendant said that he was 
a co-sharer in the makal and held the land in suit as 
his khudkasht: 

Held, that no question of proprietary title was 
raised by the pleadings and that no appeal from the 
order of tha Assistant Collector lay to the District 
Judge. 

Dalehand v. Shamla, 2 A. L. J, 170, A. W., N. 
(1903) 46, uol approved, 


Vol. XXT] 
SUBBU REDDIAR V, KUMARAYAWAIY REDDJAR. 


Second appeal from the decision of tha 
Additional Judge of Gorakhpur, dated the 
20th September 1912. 

Mr. P. D. Baneriz, for the Appellant. 

Mr. Ladle Prashad Zutshi, for the Re- 
spondent. 


JUDGMENT.—This is a second appeal 
by the plaintiff whose suit for recovery of 
possession was decreed by an Assistant 
Collector of the Gorakhpur District, but 
has been dismissed by the District Judge 
of Gorakhpur on appeal. The question 
is whether an appeal lay under the cir- 
cumstances to the Court of the District 
Judge. The plaintiff alleged that the land 
in suit was his occupancy holding and 
that he had .sub.let it to the defendant, 
whom he now desires to eject by a suit 
under the provisions of the Agra Tenancy 
Act for that purpose. The defendant 
replied that he was a co-sharer in the mahal 
and held the land in suit as his khudkasht. 
We cannot see that the defendant's title 
as proprietor was ever denied by the 
plaintiff. Certainly, the latter never claimed 
to be himself the proprietor of the land 
in dispute or to have any right in the 
same other than the right of an occupancy 
tenant. Under the sirecumstances, it appears 
to us impossible to say that a question of 
proprietary title was raised by the plead- 
ings. Wehave been referred in argument 
to the provisions of section 199 of the 
Tenancy Act, According to that section, 
where, ina suit like the present, a ques- 
tion of proprietary title is raised by the 
defendant, the Revenue Court may either 
determine the question of title ilself or 
require the defendant to institute a suit 
in the Civil Court for the determination 
of the same. If: the Assistant Collector 
had begun by holding that the present 
was a case to which the provisions of 
section 199 aforesaid applied, and had 
“aanired the defendant to institute a suit 
in ne Civil Court, tbat suit would have 
been one fora declaration that the defend- 
ant was the proprietor, or one of the 
proprietors, of the land in suit, in the 

sense of being a co-sharer in the mahal 
ON which this land appertains. Such a suit, 
so far we oan gather, would have been 
met by the present plaintiff with a plea 
that he never had denied, or was disposed 
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to deny, the defendant's proprietary title. 
There is a ruling of this Court which 


is in favour of the respondent in this 
case, namely, Dalchand v. Shamla (1). With 
all respect to the learned Judges who 


decided that case, it seems to us that 
they failed to distinguish between the 
ease of pleadings by which a question 
of proprietary title is raised and that 
of pleadings which merely raised a question 
as to the nature of the defendant's posses- 
sion. In the present case, what the 
plaintiff had to prove in order to succeed 
was that he, as occupancy tenant, let 
the land in suit to the defendant and 
even though the latter be a eco-sharer in 
the mahal to which the land appertains 
or even the sole proprietor of that mahal, 
there would be nothing illegal in such 
a contract of tenancy as was alleged by 
the plaintiff. The point thus raised was 
ove the decision of which is within the 
province of the Revenue Court and as 
we are unable to hold that any question 
of proprietary title was raised before the 
Assistant Collector, was determined by 
that Court or was in issue before the 
District Judge, we must hold that no 
appeal lay in this case to the latter 
Court. We, therefore, accept this appeal, 
set aside the order and decree of the 
lower Appellate Court and direst the 
District Judge of Gorakhpur in lieu there- 
of to return the petition of appeal pre. 
sented to his Court for presentation to 
the proper Court, The appellant will get 
his costs in this and in the lower Appellate 
Court. 


Appeal accepted, 
(1) 2 A. L, J. 176; A. W. N, (1905) 46. 





MADRAS HIGH COURT. 
Civin Reviston Petitions Nos. 193 anp 124, 
or 1912. ; 
October 18, 1913. 

Present: —Mr. Justice Miller. 
SUBBU REDDIAR AND OTHERS— 
CrAarMANTS—P ETITIONERS 
VOTERS 
KUMARASAWMY REDDIAR —DszcBEE- 


HOLDER — RESPONDENT. 
Reviston—-Claim petition—Civil Procedure 
(Act V of 1908), O. XXI, rr. 58 to 63, 


Code 
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MUMTAZ AHMAD & SRI RAM. 

When 8 claim petition has been disallowed, no revis 
sion lies tothe High Court as the petitioner hasa 
remedy by suit under the rules. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of tha Subordinate Judge of Madura, 
in Execution Appeal No. 6 of 1911, in Execu- 
tion Petition No. 112 of 1910. 

FACTS&.—-The facts pertinent to the case 
are:--One Sankaralinga Reddiar executed a 
promissory-note in favour of the plaintiff, 
Kumarasami Reddiar. On the death of Sankara- 
lings, the plaintiff brought a suit impleading 
his widow andan alleged adopted son as 
defendants and obtained a decree for 
Rs. 4,000. In execution thereof, the decree- 
holder attached certain properties alleging 
them to be the property of the deceased. The 
petitioners preferred a claim petition , to 
certain items attached on the ground that 
thosa properties belonged to the said 
petitioners as ancestral property and also 
throngh a Will executed by Sankaralinga and 
that they were in possession of the items. 
The Subordinate Judge passed the following 
order thereon:— 

"(aim is made under & Will left by the 
deceased against whose widow and foster-son 
a deoree was obtained on a pro-note executed 
by the deceased. The decree is said to be 
for Rs. 4,000 and odd. 


“nder sections 105 and 110 of the Probate 
and Administration Act, a decree.holder will 
be entitled to his debts, first and will be 
entiled to rateable contribution from the 
legatees. All the properties of the deceased 
have been willed away. I do not, therefore, 
see why the widow and foster-son getting 
under the Will should bo in & worse position 

than the claimants who are also legatees 
under the Will; in other words, why the 
climants should claim to be ina better 
posilion than the other legatees. 

‘The deceased’s properties are liable for 
ihe debts aud the decree-holder should attach 
all his properties. Claim cannot, therefore, 
be allowed at this stage. 

“Notice will be given to petitioner as regards 
proclamation after all properties are attach- 
ed. 

Petition is dismissed.” 

Against this, a revision petition was filed 
jn the High Court. 

Mr. N. R. K, Thathachartar, for the Appel- 


lant:— 
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The sections relating to investigation of 
claims are found in Order XXI, rules 58 to 63. 
The only jurisdiction vested in the Sub- 
ordinate Judge on claim petitions is to find 
out in whose possession the. properties are 
aud if they arein the possession of a 3rd 
party, whether itis soin trust for or on 
behalf of the judgment-debtor. The Sab- 
ordinate Judge, having failed to decide this, 
has acted without Jurisdiction in haviog 
gone into the merits of the cane. 

Mr. K. O. Desikachasíar, for the Resond- 
epnt:-— 

Order X XT, rule 63, makes such order final 
subject to the result ofa suitandin such 
cases no revision san be allowed. 

Mr. N. R. K. Thathachariaria reply:—Order 
XXT, rule 63,applies to an ordtr passed right. 
ly or wrongly whenthe Court has jurisdiction. 
In cases where the Code vests a limited 
jurisdiction and the Court goes beyond such 
power, such an order is one fit for revision, 
and Order KAT, rule 63, does not apply. 

JUDGMENT.— I dismiss the petition on 
the ground that the petitioner has a remedy 
by suit under the rules. ^ 

The petition is dismissed with costa, 


Petition dismissed. 


ALLAHADAD HIGH COURT 

ExsgctTION SECOND Civit, APPEAL, No. 336 

or 1913. 
July 22, 1913. 
Present; —Mr. Justice Tudball and 
Mr. Justice Piggott, 
MUMTAZ AHMADANDANOTHER-—JUDGMENT- 
DEBTORS — ÁPPELLANTS 
versus 
SRI RAM AND OTHERS— DECREE HOLDERS—— l 
RESPONDENTS, 

Registration Act (XVTof 1908), s. 17 (b) — Decree, 
transfer of —Registration —Immoveable property. 

A decree for sale of mortgaged property is not 
immoveable property. The transfer of such a decree 
does not operate to create an interest in immoveable 
property. Consequently, a deed of tranafer by which 
such a decree isassigned is not compulsoril y registrable. 

Abdul Majid v. Muhammad Farzullah, 13 A. 89; 
A. W. N. (1890) 186, Bai; Nath Lohea v, Binoyendra 
Nath Palit,6 C, W. N. 5, followed. 

Gopal Narain v. Trimbak Sadashiv, 1 B. 267; 
Muisaddi Lal v. Muhammad Hanif, 15 Ind. Cas. 853; 
10 A. L. J. 167, distinguished. i 


t 
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RAMAKRISHNA IYER Y, ADITYAM IYER, 


Execution second appeal from the decision 
ofthe Additional Judge of Meerut, dated 
the 5th of February 1913. d 

Mr. Shafi-u:-zaman, for the Appellants. 

Mr. Nihal Okand, for the Respondents. 


JUDGMENT.—This appsal arises out of 
execution proceedings. A final decree for 
sale was ‘obtained under Order XXXIV, 
rule 5, of the Code of Civil Procedure 
respect of certain property. The decree- 
holder assigned all his rights and interests 
under the decree to the present responden? 
by an unregistered deed. ‘The assignee 
applied to be brought on the record in 
place of the decree-holder. Notice was issued 
to the judgment-debtors. After several 
attempts to serve them personally had failed, 
substituted service was allowed and an order, 
under Order XXI, rule 16, was passed in 
favour of the assignee. The assignee then 
applied for execution of the decree.  There- 
upon, the judgment-debtors raised an objec- 
tion that the deed of sale being unregistered 
the assignee had no title and, therefore, 
could not execute the decree. The Courts 
below, relying on the decisions of Abdul 
Majid v. Muhammad Faizullu (1) and of 
Baij Nath Lohea vw. Binoyendra Nath Palit 
(2), dismissed the objection. Hence the 
present appeal. On behalf of the appellants, 
it is urged that the deed in question trans- 
ferred to the assignee an interest in immove- 
able property and, therefore, in view of 
section 17 (b) and section 49 clause (a) 
of the Registration Act, the assignee has 
no interest. Reliance was placed on Gopal 
Narain v. Trimbak . Sadashiv (8) and 
Mutsaddi Lol v. Muhammad Hanif (4). Of 
these two, the former decision was passed 
in 1876 and the judgment gives no reason 
for the decision. In regard to the latter, 
it is not in point at all. That case related 
to the transfer of the rights of the mort- 
gagees under the mortgage-deed by means 
of an unregistered document. In onr opinion, 
this appeal must fail. ln the first place, 
the proper occasion for the appellants to 
take this objection was on the application 
of the assignee for an order under Order 
XXI, rule 16. In the next place, in view 


(1) 18 A. 89; A. W. N. (1890) 186. 
(22 60. W. N. 5 

(3) 1 B. 267. 

(4) 15 Ind. Cas. 853; 10 A. L, J. 167. 
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of the decisions of Abdul Majid v. Muhammad 
Fuizullah (1) Ghous Muhammad: v. Khawas 
Ali Khan (5) and Bar Nath Lohea v. 
Binoyendra Nath Palit (2), it seems to us 
that there is no force in this appeal. The 
latter case ig on all fours with the case 
now before us. <A decree not being immove- 
able property, 1t has been held in the 
Caleutta cases noted above that the trans- 
fer of a decree does not operate to create 
an interest in immoveable property and 
the deed of transfer is, therefore, not com- 
pulsorily registrable. In our opinion, the 
appeal must fail and we dismiss it with 
costs including fees on the higher scale. 
Appeal dismissed. 
(5) 23 C. 450, 


MADRAS HIGH COURT. 

APPEAL AGAINST ORDER No. 103 or 1912. 
September 19, 1913. 
Present;— Mr. Justice Ayling and 
Mr. Justice Tyabji. 
RAMAKRISHNA IYER AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
ADITYAM IYER AND OTBERS—PLAINTIFES 
— RESPONDENTS. 

Evidence Act (I of 1872), s. 092— Consideration —Oral 
contract — Breach —Damages. 

Where a sale-deed was executed for a considera- 
tion of Rs. 25,000 but the consideration was in fact 
settled by oral contract to be Rs 35,000 and the dis. 
charge of a mortgage for Rs. 1,000, the oral contract 
is not admissible in evidence in a suit for concellation 
of the mortgage or for damages for breach of the oral 
contract, under proviso 2 or 3 of section 92 of the 
Evidence Act, 


Civil miscellaneous appeal against the 
order of the District Court of Trichinopoly, 
in Appeal Suit No. 108 of 1911, Original Suit 
No. 76 of 1910, on the file of the Court of 
the Subordinate Judge of Trichincpoly. 

Mr. T. V. Seshagiri Iyer, for the Appel. 
lanta. 

Mr. T. B. Ramchandrier, for the Résuond: 
ente. 

JUDGMENT.—This appeal and Adityam 
Iyer v. Ramakrishna Iyer (1) are closely con- 
neoted,the suits out of which they arise baving 
been tried together in both the lower Courts. 


(1) 21Ind. Cas. 458; (1913) M. W. N. 847, 15 M. L, 
T. 882, 


464 
MAHADEO SINGH t. SHEO KARAN SINGH. 


In the present case, the mortgagor (Ist respond- 
ent) sued for cancellation of his mortgage 
(Exhibit III) or in the alternative, for 
damages for breach of an oral contract for its 
charge. The first prayer has been disallowed 
in the lower Courts, and rightly, vide our 
judgment of Adztyam Iyer v. Ramakrishna 
Tyer(1), in which we hold that evidence of the 
oral contract is inadmissible, in view of sec- 
tion 92 of the Evidence Act. The learned 
District Judge has, however, held evidence 
of the separate oral agreement to be ad- 
mistible. on a basis ofa claim for damages 
and has remitted the suit for disposal on 
that footing. In this, we think he is wrong. 
It is impossible to treat the alleged oral agree- 
ment as separate and apart from the sale 
contract embodied in Exhibits 1 and I; and 
a reference to paragraph 3lof the plaint shows 
that the plaintiffs themselves represented 
them as parts of a single agreement. — It 18 
only by contradieting the terms of Exhibits I 
and Il as to the sale price that the plaintiffs 
can show any consideration for the oral con- 
tract for breach of which they ask for 
damages. Neither of provisos 2 or 3 to sec- 
` tion 92 of the Evidence Act will apply: we 
have dealt with proviso2,in our judgment 
in Adityam Iyer v. Ramakrishna Iyer (1). 
Proviso 3 is equally inapplicable: vide Jugta- 
nund v. Nerghan Singh (2). 
The District Judge’s order must be seb 
aside, and the suit dismissed with costs 
b. 
d Order set aside. 
(2) 6 C, 488; 7 C. L, R. 947. 


ALLAHABAD HIGH COURT. 

LETTERS PATENT APPEAL No. 46 or 1918. 
July 11, 1913. | 

Present: —Sir Henry Richards, Kr., Ohief 

Justice, and Justice Sir P. C. Banerji, KT, 
MAHADEO SINGH AND ANOTHER— 

DECREE-HOLDERS— APPELLANTS 
versus 
SHEO KARAN SINGH AND OTHEBRS— 


JupaugNT-DEBTORS— RESPONDENTS. 
Hindu Law-—Daughter's estate, nature of — Decree 
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obtained by daughter iw respect of her deceased father’s 
estate—Daughter's son can executa decree if daughter 
dies before execution. 

Where a Hindu daughter obtained a decree for 
possession of her father’s estate which she had 
inherited fromhim and died before execution of it, 
her son, or the heir to her father’s estate, is entitled to 
execute the decree. 

There is no distinction between a widow in posses- 
sion of her deceased husband's estate and-a daughter 
in possession of her deceased father's estate. ' 


Letters Patent Appeal against the decision 
of Mr. Justice Rafique, in Second Appeal No, 
1508 of 1912, dated the 31sb of March 1913, 
Sae 19 Ind. Cas. 375. 

Dr. S. N. Sen, for the Appellants, 

Mr. Muhammad Ishaq, for the Respondents, 

JUDGMENT.—In this case, one Musammat 
Lakhpati brought & sui for possession 
against certain persons, who, she alleged, 
had taken possession of her father's estate. 
She sueceeded in establishiog her ease aud 
getting a decree for possession. Before, howe 
ever, the deeree for possession could be 
executed, she died, and thereupon her sons 
applied for execution bat their application 
was rejected by the Court of first instance. 
On appeal, this decisicn was reversed and 
the applisation of the appellants was allowed. 
In second appeal, a learned Judge of this 
Court held that the decision of the Court 
of first instance was correct and ought to 
be restored. Hence the present appeal. 

In our opinion, the decree of the lower 
Appellate Cotirt was correct. Musammat 
Lakhpati, undoubtedly, represented her 
father’s estate when she brought the suit and 
the persons who succeeded to the estate are 
entitled to execute the decree which she 
obtained. Otherwise, the reversioners would 
be obliged to institute a fresh suit and 
to litigate again the same matters against 
the very same persons against whom Musam- 
mat Lakhpati had established her ‘case, 
In principle, the matter is governed by the 
decision of their Lordships of the Privy 
Council when they decided that for general 
purposes the widow represeats the estate. 
We can, in the present case, make no distinc- 
tion between a widow in possession of her 
deceased husband’s estate and a daughter 
in possession of her deceased father’s estate. 
We allow the appeal, set aside the decree 
of the learned Judge of this Court and 
restore the decree of the lower Appellate 
Court with costs in all Courts. 

Appeal allowed, 
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FATEH SHER V. EMPEROR, 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No, 469 or 1913. 
August 19, 1913. 
Present;—Mr. Justice Rattigan. 
FATEH SHER AND OTHER8—ÜONVIOrS— 
APPELLANTS 
versus 


EMPERO R—PnosscUTOR— RESPONDENT, 

Penal Code (Act XLV of 1860), ss. 147, 304 —Un- 
reliable story for prosecution--Reliance on defence 
evidence-~Ifree fight-—Death caused—Non-liability of 
accused—~Lirst report-—Rioting—Murder, 


A first report made by a person on informa- , 


tion received by him from some unknown person 
is obviously mere hearsay and, consequently, is 
inadmissible in evidence and is of no use to either 
side. 

Where the story for the prosecution and the evi- 
dence in its support is unreliable and reliance is 
placed principally upon the proof adduced by the 
‘defence which does not legally establish the guilt of 
the accused, a conviction cannot be maintained. 

Where in the case of a free fight by exchanging 
stone missiles between the two parties, the death of a 
person is caused but there is no conclusive proof by 
whom the act which caused the death was done, none 
of the acoused can be made liable for the offence 
committed. 

Accused persons cannot be convicted of rioting 
when that offence is neither alleged by the prose- 
oution nor is it proved by the evidence on either side. 

Appeal from the order of the Sessions 
Judge of the Shahpur Division, at Sargodha, 
dated the 26th day o£ May 1913, convicting 


the appellants. 


Mr, Nand Lal, for the Appellants. 
Bawa Sewa Ram Singh, for the Governmeut 
Advocate, for the Respondent. 


JUDGMENT.—The judgment of the 
learned Sessions Judge of the Shahpur 
Division gives the history of this rather 
a peculiar case and after consideration of 
all the evidence and the general facts, I 
am of opinion that it was a matter for 
regret that the order of the District Magis- 
trate, who refused to interfere with the 
order of discharge made by Khan Saad Ullah 
Khan, Magistrate, first class, on the dOth 
March 1912 Vras nob allowed to stand. As 
a, result, howéver, of subsequent proceedings, 
the present appellants were committed to 
‘the Sessions Court for trial on charges 
under sections 147/304, Indian Penal Code. 

The case for the prosecution, as put by 
the complainant, Nur Khan, and as supported 
by the witnesses, Ahmad Yar, P. W. 
No. 4, and Ahmad P. W. No. 5, has been 
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very rightly disbelieved by the Sessions 
Judge and the assessors. There can be 
no doubt that that story is entirely false. 
On the other hand, itis possible, fand indeed 
probable, that the Sessions Judge and the 
assessors are right in thinking that there 
was a free fight between the two parties 
and that the death of Musammat Fateh 
Khatun and the injuries to the other persons 
who were wounded were caused in the 
course of such fight. But the difficulties 
in the way of the prosecution as regards 
this fight are very great. In the first 
place, the complainant and the two alleged 
eye-witnesses tell a story which is quite 
inconsistent with the theory adopted by 
the Sessions Judge. The Sessions Judge 
relies very strongly on the evidence of 
the Halkadar Sultan Khan (P. W. No, 13), 
but this witness’s direct evidencs amounts 
to nothing at all, inasmuch as he had no 
personal knowledge of what occurred on 
the 26th or 27th of August, and the report 
(Exhibit G), which hs made on information 


‘given to him by some unknown person, 


is obviously mere hearsay and inadmissible 
in evidence. Furthermore, its value, even 
if it were ‘admissible, is of the very slightest 
and in no way supports the prosecution. 
Obviously, in convicting the appellants of 
rioting, the Sessions Judge has relied more 
upon the defence evidence than upon that 
adduced by the prosecution and he refers 
specially to the statements of Ghulam Haidar, 
Circle Inspector (D. W No. 1), Taja, Police 
Constable (D. W. No. 2) and Wazira, 
Daffedar of Ohoukidars (D. W. No. 3). These 
witnesses certainly depose to the -fact 
that a fight took place between the 
opposing "parties" on the 26th August, 
but none of them are able tostate that the 
appellants or any of them were partici- 
pants in this fight. The Sessions Judge 
remarks: “Of these, Wazira (D. W. No 
3) states that he saw Fateh Sher and 
Amir Khan accused take part in the riot 
with his own eyes.’ This is by no 
means a correct account of what the witness 
stated, He distinctly says that Nur Khan, 
complainant, accompanied by twelve or 
thirteen persons, assaulted Fateh Sher and 
his nephew Amir Khan in the mosque, 
that Fateh Sher then jumped off and 
ran away, that later Fateh Sher’s partizans 
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whose names he does not know had a 
free fight by exchanging stone missiles with 
the complainant’s party, and at a sub- 
sequent stage in his evidence, he explicitly 
states that he “heard” the next morning 
that the five accused had taken part in 
the riot but that he did not see any of 
them there himself, 

In the circumstances, I cannot hold that 
the story of the riot, which was never 
alleged by the prosecution and which was 
evolved subsequently by the Sessions Judge 
from the evidence given by the defence 
witnesses, bas been established to the extent 
of proving that the present appellants took 
part in that fight. It is quite possible, 
and indeed probable, that there was some 
such fight and that the appellants took 
part in it; but in the absence of any 
direct evidence to that effect. I cannot 
maintain the convictions. I, therefore, accept 
the appeal, acquit the accused and direct 
that they be released. 

Appeal accepted. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Cruainan ÁPPLiCATION No, 123 or 1918. 
August 27, 1913. 
; Present:—Mr, B. Lindsay, J. C. 
JAGAN NATH—AcCUSED— APPLICANT 
VETSUS 

HMPEROR—Prosecuror—ResponDEenT, 

Criminal Procedure Code (Act V of 1898), s. 263— 
Summary trial— Conviction—Reasons. 

Although a Magistrate is not required in law to 
record the evidence in a summary trial, yet he is 
bound to resord his reasons for the conviction 
and that too in such a manuer as to put a 
superior Court in a position to judge whether 
there were sufficient materials to support the con. 
viction. i 
` Empress v. Girwar, A. W. N. (1883) 114 and Queen. 
Empress v. Mukundi Lal, 21 A. 189 a$ p. 191, re- 
ferred to. 


Application against the order of the 
Sessions Judge, Lucknow, dated 24th 
June 1913. 


Mr. R. K. Bahadurji, for the Applicant. 

The Government Pleader, for the Crown. 

ORDER.—This is an application for 
revision of an order of the Sessions Judge 
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of Lucknow dismissing an application for 


revision of an order made by the City 
Magistrate of Lucknow on the 14th of 
June last. The case was one in which 


Jagan Nath was charged under section 457, 
Indian Penal Code, The Magistrate -held a 
summary trial, convicted the accused of an 
offence under that section and sentenced 
him to three months’ rigorous  imprison- 
ment. The argument which is advanced 
here in revision is that no offence under 
section 457 of the Code has been proved. 
It is very difficult for me to come to any 
decision in the matter, for the judgment 
of the City Magistrate is so imperfect as 
to leave me in the ‘dark as to what the 
reasons were which led him' to the con- 
clusion that the prisoner was guilty of an 
offence under section 457. While it is 
true that under section 263, Criminal 
Procedure Code, the law did not require 
the Magistrate, who was dealing with the 
case summarily, to record the evidence, he 
was bound atauy rate to record his reasons 
for the conviction and, in my opinion, so 
to state them that a superior Court acting 
in revision might be in a position to 
judge whether there were sufficient materi- 
als before the Magistrate to support the 
conviction. The attention of the City 
Magistrate might profitably be drawn to 
the ruling of Empress v. Girwar (1) and also 
to a later ruling of the Allahabad High Court, 
Queen- Empress v. Mukundi Lal(2). So far as 
1 have been able to understand the judgment 
of the Court below, the reasoning on which it is 
based is that as the accused was found inside 
the complainant’s house at 3 o'clock in 


the morning and was not able to give 
satisfactory account of himself, he was 
necessarily guilty of an offence under 


section 457 of the Indian Penal Code. I 
do not think this is a correct statement 
of the law. As the case stands before me, 
I have no other course but to find that 
from the judgment there do uot appear 
to be suffisient reasons why the accused 
applicant should have been convicted under 
this particular section or indeed under any 
other section. I accept the application, set 
aside the conviction and sentence and direct 
that the acensed be acquitted and released. 
Application accepted, 


(1) A.W. N. (1883) 114. 
12) 21 A, 189 at p. 191. 
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PUNJAB CHIEF COURT. 
. Orimtnat Revision PETITION No. 807 or 
A 1913, 
May 27, 1913. 
Present; —Mr. Justice Scott-Smith. 
BANSI LAL-Cosvicr—PgTiTIONER 
versus 
EMPEROR rHroven ALT MUHAMMAD— 


COMPLAINANT— RESPONDENT, 

Penal Code (Act XLV 1860), s. 498— Detention-— 

Criminal Procedure Code (Act V of 1898), s. 489— 
Finding of fact. 
, Where a man keeps a woman under his protection 
in à house provided by him with the knowledge and 
intent specified under section 498, he detains her 
within the meaning of that gection. 

Ordinarily, a finding of fact cannot be interfered 
with on revision under section 439, Criminal Proce- 
dure Code, 1898. 


Petition, under section 439 of the Criminal 
Procedure Code, for revision of the order 
of the Sessions Judge of the Jullundur 
Division, dated the 15th day of April 
1913, modifying that of the Magistrate, lat 
class, Jullundur, dated the 26th day of 
March, 1918, convictiog the petitioner. 

The Hon'ble Mr. Muhammad Shofi, K. B., 
for the Petitioner, 

Mr. Nand Lal, for the Respondent. 

JUDGMENT. .—Bansi Lal, petitioner, has 
been convicted of detaining Musammat 
Zainab, a married woman, with the knowledge 
and intent specified in section 498, Indian 
Penal Code, 

The case has been fully considered by the 
lower Courts who have arrived at concurrent 
findings upon questions of fact: this being 
al revision, I do not propose to-interfere with 
those findings. 

The actual enticement of Musammat Zainab 
by petitioner has been held not to have 
been proved, but it has been found that 
she is living in Shahkot, under the protec- 


. tion of petitioner as his mistress, in a 


4 ou 
amounts to detention of the woman within 


house provided by him.  l$ bas also 
been found that he knew she was the wie of 
the complainant. 

The legal point raised in ground 8 was 
not taken in the lower Appellate ` Court 
and has not been pressed before me. 

The question is whether petitioner's conduct 


the meaning of section 498. His providing 
a house for her is clearly an inducement 
to her to withhold herself from her hnshand.. 


A) 
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It is active conduct on his part, which 1s, in 
my opinion, sufficient to bring him within 
ihe terms of the section. 

.Às to punishment, I do not think it 
necessary in this case to sentence Dansi Lal 
to imprisonment. I allow the revision 
so far as to alter the sentence to one of Rs. 250 
fine or three months’ rigorous imprisonment. 
The order as to compensation passed by the 
Sessions Judge will stand. 


Revision partly allowed, 


MADRAS HIGH COURT. 
URIMINAUL Revision Case No. 524 or 1913, 
RgrgRRED Oasu No. 76 or 1913. 

. September 10, 1913. 
Present: —Mr. Justice Sadasiva Aiyar. 
KAMAKSHAMM.A —AcOUSED 
versus 


EMPERO R—APPLICANT. 

Criminal Procedure Code (Act V of 1898), ss. 361, 
537 — Loss of material records before pronouncing judg- 
ment, effect of —Inherent power of Courts to restore lost 
records —Conviction and sentence passed without read. 
ing judgment, if void. l 

A conviction cannot be set aside and a new trial 
ordered on the ground that some of the material 
records of the trial have been lost. Section 366, 
Criminal Procedure Code, does not require as a con- 


‘dition of valid judgment that all the records of the 


case must be in the Court-house at the time of pro- 
nouncing the Judgment. 

Where a judgment is lost, the proper course for 
the Court is to re-write ib from memory and place it 
on record. A Court has inherent power in the case 
of the loss of a judicial document to restore such 
record. | 

Narsingh Narain Singh v. Harkhu Singh, 8 C. 
L, J. 521; Raj Gir Sahay v. Ishwardhari Singh, 
5 Ind. Cas. 660; 1! C. L. J. 243 at p. 248, 
referred to. 

A conviction and sentence passed by a Court with. 
out pronouncing the whole of the written judgment 
are not void. The irregularity in such a procedure is 
cured by section 537. 

In re Venkataramiah, 2 Weir 711; Queen-Hmpress v. 
Chendu, 1 Bom. L, R. 117 at p. 118, Queen- 
Empress v. Kamthia Girdharia, 1 Bom, L. R. 160, 
referred to. : 

Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Code, by the Additional Sessions 
Judge of Bellary, in kis letter dated 15th 


August 1918. 
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The Public Prosecutor, for the Crown. 

ORDER,—There seems to be no provision 
of law which empowers the High Court to 
quash the conviction and sentence by a 
Sessions Judga and order a new trial because 
sume of the material records of the Sessions 
trial have been lost. If the convicted 
prisoner appoals, then it will be bima enough 
to interfere, if necessary, There ia no pro- 
vision of law (so far as I know) which enacts 
that, unless all the records of a case are in 
the Court-honse at the time of convicting aud 
sentencing, the conviction and sentence are 
void and should be quashed or that the Ses- 
sions Judge’s trial has been held without 
jurisdiction or the sentence was passed with- 
out jurisdiction. If the convicted prisoner 
is satisfied that justice had been meted out 
to her, there is no ground for interferences 
of this Court. Section 366 of the Criminal 
Proc:dura Coda only imposes the condition 
that the judgment should be pronounced in 
open Court and imposes a few other con: 
ditions, but such eonditions do nob include 
the condition that the record should nob have 
been lost or that if only a portion of the 
jadgment (that relating to the conviction and 
sentenca alone) is pronounced, the conviction 
is illegal. In re Venkataramayya (1) (1st 
and 9nd accused), it was held that the omis- 
sion fo read a portion of the judgment was 
a mere irregularity covered by section 537. 
In Queen-E impress v. Chendu Kalya (2), the 
learned Judges refased to interfere in the Dis- 
trict Magistrate’s reference, where a Magis- 
trate had not written any judgment at all, 
but had convicted and sentenced five accused 
persons who had not themselves chosen to 
appeal. The High Court afterwards interfered 
on the application of one of the five accused 
porsons. See (Queen-Hmpress v, Kamthia 
Girdrarta (3). I think the more appropriate 
course for the learned Additional Sessions 
Judge is to re-write the judgment from 
memory and from the materials before him 
aud place ibon the record. Section 537 (a) 
cures all omissions in proceedings, and the 
omission bo pronounea the judgment before 
convicting and sentencing is also cured under 
the new Code, though it might be different 
if no judgment had been written. In 


(1) 2 Wier's Ral. 7ilat p. 712. 
(2) 1 Bom. L. R. 117 at p. 118. 
(3) 1 Bom. L. R. 160. 
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Narsingh Narain Singh v. Barkhu Singh (4), 
it was held that where a jadgment has been 
lost, ib was open to the Judge to re-write 
from memory the substance of it. In Raj 
Gir Sahay v.Thswardhart Singh(5) authorities 
are quoted for the proposition that “a Court 
has inherent power in the case of loss or des- 
truction of a judicial record to restore such 
record" and it was held in that case that 
execution might issue even before the re- 
construction of the record. According to 
Black on Judgments (Volume 1, section 125), 
“the power of supplying a new record where 
the original has been lost or destrayed is one 
which pertains to Courts of general jurisdic- 
tion independent of legislation.” 

Even if I am wrong in my opinion that the 
learned Additional Sessions Judge is entitled 
to re-place the lost judgment by a new judg- 
ment and that the conviction and sentence 
passed by him without pronouncing the whole 
of the written judgment do not make them 
void, I think (as I said already) that it is 
more advisable to wait till an appeal is 
preferred against the conviction and the 
sentence by the accused in the case, before 
the High Court takes any action. 

List the records be returned. 

Record returned, 


(4) 8 C. L. J. 521. 
(5) 6 Ind, Cas, 660; 11 C. L. J. 248 at p. 248. 


PUNJAB CHIEF COURT. 
URIMINAL Revisron PETITION No, 948 og 
1913. 

August 13, 1913. 

Present: —Mr. Justice Rattigan. 
CHANAN-—-AeéCUSED—PgTITIONER 
versus 
EMPEROR rtarogan KIRPA RAM— 


COMPLAINANT — RESPONDENT, 
Criminal Procedure Code (Act V of 1898), ss, 487, 
517, 518—-Discharge-~~Proper order to be passed—Stolen 


property, disposav of —Conjession in presence of Police—  . 


Evidence Act (I of 1872), s. 25. 

An order to the following effect is not contemplated 
by section 437, Criminal Procedure Code, Act V of 
1898:;— "The case, therefore, is re-opened and the 
Police are now at liberty to re-consider the whole 
position.” 

The proper course to be adopted in such & case ig 
to direct the Magistrate to make further inquiry 
into the case, 


dnd 


"4 


A confossion mado by an accused to a private 
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person in the presence of the Police is inadmissible in 
evidence against him. 

Where an accused person says that certain alleged 
stolen property is nob his, the Court is not justified 
in ordering that it should be given to him. Ib should 
be retained by the Court until one or other of the 
parties has established his right to ib. If it has been 
paid or given to the accused, the Court bas power to 
call upon him to return ib. 


Petition for revision, under section 439 of 
the Criminal Procedure Cade, of the order of 
the District Magistrate, Ludhiana, dated the 
10th April 1913, reversing that of the 
Magistrate, Ist class, Ludhiana, dated the 
‘14th November 1912, discharging the 
accused. 

Mr. Nand Lal, for the Petitioner. 

Mr. Dunt Ohind, for Mr. Ganpat Rai, for 
the Respondent. 


JUDGMENT.—Theis Dtrict Magistrate, in 
setting aside the order of discharge dated the 
14th November 1912, concludes his order by 
observing: The case, therefore, is re- 
opened and the Police are now at liberty to 
re-consider the whole position.” This order is 
clearly one not contemplated by section 437, 
Criminal Procedure Code, and the proper 
course would have been to order the Magis- 
trate to make further inquiry into the case. 

As a matter of fact, it was uunecessary for 
the District Magistrate to take farther action 
in the case. The only witnesses for the 
prosecution, who were not examined by the 
Magistrate, were Harnam Singh, Partab 
Singh and Sohel Singh. These persons have 
been examined since the date of the District 
Magistrate’s order, and I find that tbeir evi- 
denceis, as the Magistrate, Munshi Muhammad 
Ali, surmised it would be, inadmissible in 
evidence. They deposed to confessions said 
to have been made by Chanan and Gajju at 
a time when the Police were investigating and 
were present when the admissions were 
made. 


So far as I can see, there is no possibility 
of evidence ‘being produced to connect the 
petitioner with the theft or to show that he 
had reason to believe that the money 
which he said he got from Gajju was 
stolen property. The very fact that no 
such . evidence owas produced before 
the Magistrate would be sufficient to render 
it worthless if given at this late stage of 
proceedings. On the other hand, I think the 
Magistrate was clearly wrong in directing the 
money to be handed over tothe petitioner, 
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Ibis clear from his own statements on 
previous occasions that this money does not 
belong to him and though he may have 
received it quite innocently the Court was 
not justified in ordering that it should be 
given to him. It should be retained by the 
Court until one or other of the parties has 
established his right to 16. 

I accept the present petition and satting 
aside the order of the District Magistrate 
dated the 10th April, last, I direct that the 
money be kept in Court until a decision has 
been given by a competent Court as to who is 
the owner of it. If it has already been paid to 


_ the petitioner, he should be called upon to pay 


it back into Court without delay. 
Petition allowed. 


MADRAS HIGH COURT. 
ORIMINAL Revision Case No. 349 or 1913. 
ORIMINAL Revision Partition No. 382 or 1913. 
July 14, 1913. 

Present: —Mr. Justice Sadasiva Áiyar. 
Inre PARATHY: VALAPPIL MOIDEEN 


PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 488 — 
Order —Maintenance — Effect of father’s willingness ta 
receive and maintain child—"Unable to maintain? 
—Ühild belonging to well-to-do tavwad. 

A wife who refuses to live with her husband 
without sufficient cause is disentitled to maintenanec 
under section 438, clause (4), of the Code of Criminal 
Procedure but a child who is living with its lawful 
guardian is not. The father’s willingness to take 
the boy and maintain him has nothing to do with 
his liability to give the boy maintenance when tho 
boy isjliving in the custody of his natural guardian. 

The words “unable to maintain itself" in section 
488 (1) relate to the absence of sufficient maturity 
in physical and mental development in the child 
rendering it in consequence unable to earn ils liveli- 
hood by its own exertions and do not refer to inability 
through poverty or absence of means, 

The fact that a child belongs to s well-to-do 
tarwad has nothing to do with the liability of the father, 
who has sufficient means, to maintain his child and 
neglects to do so, 


Petitions, under sections 435 “and 439 of 
the Criminal Procedure Code, 1893, praying 
the High Court to revise the order of the 
Joint Magistrate of Tellicherry Division, 
dated the 25th day of April 1913, in Miscel- 
laneous Case No. 8 of 1913. 

Mr. C. Kunhiraman, for the Petitioner. 
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ORDER.—This is an application by the 
father of two children, who has been ordered, 
under section 458 of the Criminal Procedure 
Code, to pay to the mother of the children 
Rs. 6 a month for their maintenance. The 
petitioner is a Mopla, who has divorced his 
wife who lives in her own farwad house with 
her children, the parties being governed by 
Marumakatayam Law, though Mussalman in 
religion. 

The grounds of the petition are: 

(1) The lower” Court erred in law in order- 
ing the petitioner to pay for the maintenance 
of the children who belong to a well-to-do 
tarwod; (2) the lower Court erred in law in 
directing the petitioner to pay for the main- 
tenance for the boy who is ten years of age 
and to whose custody the petitioner is en- 
titled, and (3) the petitioner having express- 
ed his willingness to take the boy and main- 
tan him, the order of the lower Court with 
regard to the boy is illegal. As regards the 
2nd ground, the petitioner might be entitled 
to the custody of the boy, if the parties were 
governed by the Muhammadan Law but as 
they are governed by the Marumakutayam 
Law, his contention fails. 

As regards the 3rd ground, the petitioner 
bein g willing to takethe boy and maintain 
him bas nothing to do with his liability to 
giv® the boy maintenance when the boy is 
livi, g with his natural guardian. Section 
488 clause(4), dieentitles to maintenance only 
a wife who refuses to live with her husband 
without sufficient cause and does not disen- 
title a child whois living with its lawful 
guardian. 

As regards the lst ground, the fact that the 
children's tarwad is well-to-do has nothing to 
do with the liability of & father who has 
sufficient means to maintain his child and 
neglects to do so. It was urged by Mr. 
Kunhiraman that under section 488 (1) it is 
only & child who is unable to maintain itself 
that is entitled to claim maintenance and 
that a child, whose íarwad has got means to 
support it, cannot be said to be a child, 
unable to maiutain itself. 
ability referred to in the section relates to 
the absence of sufficient maturity of physical 
and mental development in the child render- 
ing 16 in consequence unable to earn 
its living by its own efforts and does not 
refer to inability through poverty or absence 
of means. This view is supported by the 
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principle underlying the decision, In the 
matter of the petition of W. B. Todd (1), 
where it was held that a child deaf and 
dumb and unable to maintain itsalf is en- 
titled to maintenance although it may have 
arrived at the age of majority. I, therefore, 
reject this petition. 

Petition rejected. 

(1) (1873) 5 N. W. P. H. C. R. 237. 


CALCUTTA HIGH COURT. 
APPLIOATION FOR LEAVE TO APPEAL TO THE 
Privy Couwcirn No. 23 or 1908, 
August 11, 1908. 
Present:—Mr. Justice Rampiai, Acting 
Chief Justice, and Mr. Justice Dogs. 
CHINTAMON SINGH —PzriTIONER . 
versus 


EMPEROR-—Ob»rosir& PARTY. 

Privy Council Appeal —Criminal Procedure Code 
(Act V of 1898), s. 118, order under, appeal from— 
Letters Patent, cl. 41. 

An order made by the High Couri, affirming one 
passed under section 118 of the Code of Criminal Pro- 
cedure, whereby the petitioner was bound down 
to be of good behaviour and required to execute a 
bond with sureties, is not appealable to the Privy 
Council under clause 41 of the Letters Patent. 


Application for ‘leave to appeal to tho. 
Privy Council, against an order of Mr. 
Justice Rampini and Mr. Justice Sharf- 
uddin, dated 20th December 1907, affirm- 
ing that of the Sessions Judge of Hoogly, 
dated 20th April 1907. See 35 O. 243; 7 C. 
L. J. 177; 19 O. W. N. 269; 7 Cr. L. J. 146. 

Mr. P. L. Roy and Moulvi Mohammad 
Mustafa Khan, for the Petitioner. 

Mr. Norton, for the Opposite Party. ; 

JUDGMENT.—This is an application for 
leave to appeal to His Majesty in Council. 
The order against which it is proposed to 
appeal is one passed under section 118 of the 
Qode of Criminal Procedure under which 
the petitioner was bound down to ba of good 
behaviour for a period of three years and 
was required to execute a bond for Rs. 500 
with two sureties for Rs. 500 each. 
The date of theorder is 12th July 1906, so 
the three years will expire on the 12th July 
1909 and, therefore, more than two years have 
expired. 

We have asked the learned Counsel for 
the petitioner to explain under what section 
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and what law he is entitled to ask us to 
grant this application. He refers to section 
41 of the Caleutta Letters Patent. In that 
section, it is laid down that “from any judg- 
ment, order or sentence of the High Court of 
Judicature at Fort William in Bengal, made 
in the exercise of its Original Criminal 
Jurisdiction or in any criminal case 
where any point or points of law have been 
reserved for the opinion of the said High 
Court by any Court which has exercised 
original jurisdiction, it shall be lawful for the 
person aggrieved by such judgment, order 
or sentence to appeal.” But this is nob a 
case in which any judgment, order or 
sentence bas been passed by the High Court, 
nor is if a criminal ease where any point or 
points of law have been reserved for the 
opinion of the High Court. 

Tt appears to us that no appeal lies and 
we must reject this application which we 
. &3cordingly do. 

Leave to appeal refused. 





PUNJAB CHIEF COURT. 
ORIMINAL Revision PETITION. No. 900 or 1913. 
July 12, 1913. 

Present: —Mr. Justice Shadi Lal. 
EMPEROR —PaossgoUro&—P ETITIONER 
versus 
HARI SINGH AND orggR3—ACOUSED— 


RESPONDENTS. 
Criminal Procedure Code (Act V of 1898) s. 433 
—Enhancement of sentence— Discretion cf Chief Court 
to interfere —Sentence undergone — Revision. 


In the vase of a recommendation for enhancement . 


of sentences, the Chief Oourt is not always bound to 
interfere under section 489, Criminal Procedure Code, 
1898, even when the order of the Court below is clearly 
wrong in law, particularly when the acoused has al- 
ready undergone the sentence of imprisonment or has 
paid the fine imposed upon him, 

Queen-Empress v. Chunt Lal, 7 P. R. 1889 Cr. and 
Abdul v. Emperor, 6 Ind. Cas. 689; 11 Cr, L. J. 889; 
19 P. W. R. 1910 Cr.; followed. 

Criminal revision under section 438 of 
the Criminal Procedure Code, 1893, by the 
trict Magistrate, Amritsar, with his No. 
1039, dated 19th April 1913. 

FACTS.—On the night between 15th and 
6th November 31912, complainant Piran 
Ditta, a Railway Cooli, was orderad by the 
Station Master, Kairon, on Tarn Taran Patti 
Railway to keep a watch on the passengers 
“for the 10 p.m., train that they may not alight 
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on the side other than the platform, and see 
that they possess tickets. 

Accused on the night of occurrence alight- 
ed on the wrong side and on complain- 
ant’s inquiry for the tickets both of them 
beat him and broke his leg. 

The accused on conviction by Pandit 
Shambu Nath, exercising the powers of a 
Magistrate of the 2nd class in the Amritsar 
District, were sentenced by order, dated 
27th March 1918, under section 325 of 
the Indian Penal Code, toa fine of Rs. 25 
each, or to undergo rigorous imprisonment 
for one month. Ont of the fine, if 


‘yealised, Rs. 20 to be paid to Piran Ditta 


complainant as compensation after the expiry 
of the period of appeal. 


GROUNDS.— The complainant Piran 
Ditta was very severely beaten and 
sustained a compound fracture of the 
tibia, He also received a slight  con- 


As aresult of these injuries, he 
was in hospital from the 17th November 
1912 to the 12th January 1913, 

The reason of this brutal assault was 
that the accused who were passengers 
alighting at Kairon were trying to evade 
payment of their fare. They were travel- 
ling without tickets apparently, and Piran 
Ditta on the order of the Station Master 
tried to stop them with the result that he 


' was brutally assaulted. 


The Magistrate seems to have given a 
wholly inadequate sentence, because only the 
Station Master was able to corroborate the 
statement of Piran Ditta. I can understand 
the Magistrate’s acquitting the accused be- 
cause he was not satisfied that they were 
properly identified but I cannot understand 
the Magistrate’s inflicting a light sentence 
because there was only one identifying wit- 
ness for the prosecution. The sentence of 
fine of Rs. 25 each was appealable but no 
appeal has been lodged. This sentence is 
illegal besides being inadequate. 

1 think that the evidence of identification 
of the accused is complete, and they should 
be sentenced to long terms of imprisonment. 

Mr. Nand Lal, for the Respondents. 

JUDGMENT.—This is a reference under 
section 438 of the Criminal Procedure Code, 
by the District Magistrate of Amritsar con- 
taining a recommendation for the enhancement 
of the sentence on the two accused who were 
convicted on the 27th of March 1913; by 
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a Magistrate of the second class under section 
9429, Indian Penal Code, and ordered to pay 
a fine of Rs. 25 each. The Magistrate, who 
tried the case, stated that he inflicted light 
sentences on the accused because the evidence 
for the prosecution was not strong 
and Lecause the complainant had recovered 
from the injury caused to his leg and had 
been performing his duties for a long time. 
I agree with the District Magistrate that 
there are not sufficient reasons for awarding a 
light punishment. Moreover, imprisonment 
must form a part of the sentence passed 
under section 325, Indian Penal Code, 

The Counsel for the accused contends that 
they have already paid their fines and are not 
now subject to the jurisdiction of the Court 
and that the sentence of imprisonment at 


this stage would be tantamount to a second - 


conviction. I am unable to accept this conten- 
tion. But 1 think there is force in the argu- 
ment that this Court should not exercise its 
discretion to interfere on the revision side 
where the exercise of that discretion would 
result in sending to Jail persons who have 
not been sent to it by the Court of first 
instance. The learned Counsel relies upon 
Queen» Empress v. Chuni Lal (1), in which 
Sir Meredyth Plowden states the principles 
upon which the Chief Court habitually acts 
as a Wourt of revision in relation to the 
enhancement of sentences and makes the 
‘important observation that this Court is in 
particular slow to interfere where interference 
would involve the imprisonment of persons 
already discharged from Jail though this 
circumstance is no insuperable difficulty. 
This principle is applicable to the present case 
and the only point of difference is that the 
Magistrate has not awarded any imprisonment 
at all although under section 325, a term of 
imprisonment, however light, is obligatory. 
To cure this defect, I would have been pre- 
pared to pass a nominal sentence of imprison- 
ment had it not been for the judgment 
in Abdul v. Emperor (2), in which the Hon’ble 
Mr. Justice Johnstone refused to exercise his 
discretion to interfere with an order under 
section “592, Criminal Procedure Code, passed 
in a case under section 457, Indian Penal 
Code, in spite of the fact that section 562 
was not applicable to the case. This judg- 
(1) 7 P. R. 1889 Or. 
; (2, 6 Ind, Cas. 639; 19 P. W. R. 1910 Cr; 11 Cr. L. 
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ment shows that the Chief Court is not 
always bound to interfere under section 
439, Criminal Procedure Code, even if the 
order of the Court below is wrong in law. - 
Having regard to the special facts of the 
case and the rulings of this Court, I am of 
opinion that on the whole I would be well- 
advised if I refrain from interfering with 
the order of the trying Magistrate. lam, 
therefore, unable to accept the recomménda- 
tion of the District Magistrate. 
Revision rejected. 





SIND JUDICIAL COMMISSIONER’S 
COURT. 
ORIMINAL APPrAL No. 23 or 1913. 
May 1, 1913. 
Present: —Mr. Pratt, J. O., and 
Mr. Hayward, A. J. C. 
IMPHRATOR—PRrosecutor 
versus 

SHOUKATMAL AND ANOTHER— ÁPPELLANTS. 

Criminal Procedure Code (Act V of 1898), ss. 190 
(c), 202—Offence of giving false evidence cannot be 
taken cognizance of under section 190 (c)--Nor can it be 
referred Jor preliminary inquiry—Section 202 applicable 
only to complaint cases. 

Section 202, Criminal Procedure Code, applies only 
if the Magistrate takes cognizance upon complaint. 

There is no provision in the Code empowering a 
Magistrate to take cognizance of the offence of giving 
false evidence under section 190 (c) or to refer it for 
preliminary inquiry. 

The Hon’ble Mr. Harchandrat Vishindas, 
for the "Appellants. 

The Fublic Prosecutor, for the Crown. 

JUDGMENT.—Sanction has been granted 
for the prosecution of the two applicants 
in respect of false evidence given by them 
when examined as witnesses before Sub- 
Divisional Magistrate, Larkana, on the 16th 
and 18th May 1912. The false statements 
are to the effect that statements made by them 
on the llth November 1911, before the 
Mukhtyarkar were made under coercion. 
Now the Mukhiyarkar is nob clear as to 
the capacity in which he took these state- 
ments, because he subscribed them both 
as Mukhtyarkar and first class Magistrate. 
It seems quite clear that he did not take 
them as Mukhtyarkar for there was no 
revenue inquiry pending before him. The 
Sessions Judge, in his order of the 3rd 
December, had correctly pointed out that 
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the statements were not statements that 
could have been recorded on oath under 
section 164, Criminal Procedure Code. The 
Publie Prosecutor suggests that they might 
have been taken in the course of the 
preliminary inquiry under section 202. But 
it is not possible to justify the state- 
ments under that section for the Snb- 
Divisional Magistrate did not take cognizance 
of the offence till four days later, that is, 
on 15th November. Moreover, tke section 
applies only if the Magistrate takes 
cognizance upon complaint. There is no 
provision in the Code empowering the 
Magistrate to take cognizance of the offences 
under section 191 (e), or to, refer it for 
preliminary inquiry. The Magistrate, 
therefore, exceeded his jurisdiction when 
he recorded those statements on oath. 
Another objectionable feature in the pro- 
cedure adopted is this that a prosecution 
on the same facts was still pending against 
the applicants and they were, therefore, 
called upon to make statements on oath 
as to a matter in which they occupied the 
position of accused persons. No doubt, 
these irregularities do not justify the 
excessive statements made by the appii- 
cants as to the procedure of the Magistrate, 
but they are matters which are entitled 
to be taken into consideration in deciding 
whether the .applicants should be  pro- 
secuted. We think that the procedure 
adopted has been throughout most unfair 
to the applicants and the interests of justice 
do not require that these irregular proceed- 
ings should form the basis of a fresh 
prosecution. 

We revoke the sanction granted by the 
Sessions Judge. 

Sanction revoked. 





PUNJAB CHIEF COURT. 
CnixINAL APPEAL No. 534 or 1910. 
April 10, 1913. 
Present; —Mr. Justice Rattigan and 
Mr. Justice Beadon. 
FATTA-—ConvioT— APPELLANT 
UETSUS 
EMPEROR —PsaosgoUTOR — RESPONDENT. 
Absconding, effect of —Preswmplion-—Dacoity— Pro. 
duction of stolen article —Other evidence doubtful. 
The fact that an accused person has abseonded does 
not raise any presumption as to his guilt. 
The mere fact that a person accused of dacoity 
made a statement before several witnesses for the 
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prosecution incriminating himself and produced in 
their presence some of the stolen articles is 
not convincing or conclusive of his vail. 


Appeal from the order of the Sessions Judge- 
Attock Division at Campbellpur, dated the 
5th July 1910, convicting the appellant. 

Bhagat Govind Das, tor the Appellant. 

Pandit Kishori Lal, for the Government 
Advocate, for the Respondent. 

JUDGMENT.--In connestion with a 
decoity which took place on the night of the 
ist March 1910, five persons were sent up 
for trial. The Sessions Judge acquitted 
three of them and sentenced the remaining 
two, 2.e, Fatta and Muhammad, to transporta- 
tion for life. 

After Fatta and Muhammad had institut- 
ed a joint appeal to this Court, Fatta 
managed to escape from Jail and was still 
absconding when ths appeal came before the 
Court for disposal. The appeal, in so far 
as it concerned Muhammad, was heard and 
Muhammad was acquitted but the learned 
Judges declined to consider Fatta’s appeal 
until he should surreuder himself, 

Fatta having been re-arrested, his appeal 
has now come before us for disposal. 

We cannot presume guilt on the part of 
Fatta from the fact that he absconded. He 
had been convicted of a serious crime and he 
was uncartain about the result of his appeal. 
Whether innocent or guilty, he would have 
been tempted to make his escape on finding 
that there was an opportunity of doing so. 

Of property alleged to have been produced 
by Muhammad, none was included in the 
original list of stolen property while the 
property alleged to have been produced by 
Fatta included a “haski” which corresponds 
with an ornament in the original list. With 
this exception, there is no differance between 
the case as against Fatta and that as 
against Muhammad who has been acquitted 

After the arrival of the Police, Fatta is 


' alleged to have made certain admissions to 


Ali Mardan Khan and Mardana(P. W. Nos. 7 
and 8) and to have produced the kasli from 
a field in the presence of these witnesses. 

We do not think that this evidence is son- 
vincing or conclusive and we are unable 
to hold that Fatta’s guilt has been establish- 
ed. 

We accordingly accept Fatta’s appeal, and 
setting aside the conviction and sentence, we 
order that he be acquitted. 


Appeal accepted, 
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CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 190 or 1913, 
March 6, 1913. 

Present:—-Mr. Justice Coxe and 
Mr. Justice Mullick. 
GOBINDA CHANDRA ROY —Pzr:TIONER 
VETEUS 
GOPAL CHANDRA. PAN DIT— OPPOSITE 


PARTY. 
Criminal Procedure Code (Act V of 1898), s. 526 — 
Magistrate acting as private arbitrator—Subsequently 
trying case as Magistrate—Transfer of case to` another 


Court. 

A Magistrate, who has dealt with a dispute infan 
informal manner as private arbitrator, ought not to 
deal subsequently with the same dispute between 
the same purties in his capacity of Magistrate. To 
do so, must necessarily be very inconvenient and 


embarrassing. 
Rule for the transfer of a case under 


section 107 of the Criminal Procedure Code. 

FACTS.--The case arose from a dispute 
between the petilioner and his mother. The 
Sub-Divisional Magistrate tried to settle 
. the dispute by acting as an arbitrator but 
could not succeed. The case was then taken 
up by the Magistrate for trial, whereupon 
the petiticner applied to the District Magis- 
irate for a transfer of the case to some 
other Magistrate, but his application having 
been refused, he obtained this Rule. 

Babus Sarat Chandra Roy Chowdhury and 
Gorinda Chandra Chakravarty, for the Peti- 
tioner. 

Babu Srish Chandra Chowdhury, 
Government Pleader, for the Crown. 

JODGMENT.—This was a Rule calling 
upon the District Magistrate to show cause 
why a certain case should not be transferred 
from the file of the Sub-Divisional Magia. 
trate on the ground that he had acted as 
a private arbitrator in the same dispute. 

We think that on the whole this Rule 
should be made absolute. It must neces- 
sarily be, in our opinion, very inconvenient 
and embarrassing to the Magistrate, after 
, he has dealt with this dispute in an informal 
manner as & private arbitrator, subsequently 
to deal with the same dispute between 
the same parties as a Magistrate under 
the strict restrictions of the Procedure -Code 
and the Evidence Act. We have no doubt 
whatever that he would do his utmost to 
be perfectly fair and to observe those restric- 
tions. But it seeras to us that his previous 
informal knowledge must necessarily hamper 
him at every turn. 


Junior 
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Accordingly, the Rale will be made abso- 
Inte. The case will be transferred to such 
other competent Magistrate as the District 
Magistrate may direct. 

Rule made absolute. 


PUNJAB CHIEF COURT. 
CRIMINAL ÁPPzAL No, 245 or 1913. 
May 23, 1913. 

Present: —Mr. Justice Agnew. 
MEHRU —ComnvioT— APPELLANT 
versus 


EMPEROR —Paossovron—HRsPONbENT., 

Penal Code (Act XL V of 1860), s. 411—Pointing out 
stolen property — Evidence. 

Where the evidence against an accused person is 
that he in the presence of several persons pointed 
oub where somo stolen property was buried in a grave- 
yard, he cannot be convicted of an offence under 
section 411, Indian Penal Code. 

Hakiman v. Emperor, 20 P. R. 1905 Cr; 51 P, L. R. 
1905, 2 Cr. L. J. 230, 80 P. W. R. 1905 Cr; and 
Queen-Empress v. Gobinda, 17 A. 576, followed. 


Appeal from the order of the Magistrate, Ist 
class, exercising enhanced powers under seo. 
tion 30 of the Criminal Procedure Code, 
Shahpur, dated the 4th February 1913, 
convicting the appellant. 

Bawa Sewa Ram Singh, for the Respond- 
ent. 

JUDGMENT,—The only evidence against 
the appellant in thia case is thaton 17th 
January after arrival of the Police, he took 
three of the village lambardars to a grave-yard 
where he pointed out certain utensils, part 
of the stolen property which lay buried there. 
It has been ruled again and again that such 
evidence is not sufficient for conviction of an 
accused person under section 411, Indian 
Penal Code, Hakiman v. Empreor (1) and 
Queen-Hmpress v. Gobinda (2). 

I must accordingly accept the appeal and 
direct that the appallant be acquitted and set 
at liberty. 


Appeal accepted. 


(1) 20 P. R.1995 Cr; 51 P. L. B. 1903;2 Cr 
L. J. 230; 30 P. W. R. 1905 Cr. 
(2) 17 A. 576. 
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PUNJAB CHIEF COURT. 
OnruINAL Revision Petition No. 931 or 
: 1913. 
July 25, 1913. 
Present: —Mr. Justice Shah Din. 
LALA-—Cosvicr—PETITIONER 
versus f 

EM PEROR— PnaosscoTOR-— RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 110— 
Security for good behaviour— Weight of evidence on both 
sides -Instances of suspicion —Previous discharge on 
same materials. 

In a proceeding under section 110 of Code of 
Criminal Procedure against two brothers, A. and B., 
the evidence for the prosecution consisted of the 
statements of four lambardars, one zaildar, two 
Sub-Inspectors and a few instances of suspicion, 
Twenty-three witnesses appeared for A. and 40 for 
B. including a lambardar. One year previously, A. 
and B. were discharged on nearly the same materials 
and by the same Magistrate and no fresh facts were 
alleged against them: 

Held, that the evidence was insufficient to justify 
the taking of security from A. and B. 

Petition for revision, under section 439 of 

.the Criminal Procedure Code, of the order of 
the District Magistrate, Shahpur, dated Znd 
April, 1918, affirming that of the Honorary 
Magistrate, - 1st class, Tahsil Bhera, District 
Shahpur, dated 13th March 1913, convicting 
the petitioner. 

Mr, Nand Lal, for the Petitioner. 

JUDGMENT.—This revision and Criminal 
Revision No. 932 of 1913 are connected and 
both will be disposed of in one order. 

The petitioners in both these revisions, 
Lala and Salihon, who are brothers, have 
each been ordered by Diwan Jawahir Mal, 
Honorary Magistrate, Bhera, to furnish 
security under section 110, Criminal Proce- 
dure Code, in the sum of Rs. 1,000 with one 
surety to be of good behaviour fora period 


of one year; and on appeal the order of the 


Magistrate has been maintained by the 
Magistrate of the District. 

I have considered the case of each pəti- 
tioner carefully, and it seems to me that the 
reasons given by the Magistrate for demand- 
ing security from the petitioners under sec- 
tion 110, Criminal Procedure Code, are 
wholly inadequate. The Police prodaced 
two Sub-Inspectors and five lambardars (one 
of whom is also a zadldar) to prove that the 
petitioners are by habit thieves and receivers 
of stolen property, and they also filed a list of 
cases in which the petitioners have been 


suspected of having been concerned in offences 
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against property. On the other hand, Lala 
petitioner produced 23 witnesses, and Salihon 
40 witnesses to show that they were men of 
good character. Among the witnesses for 
the defence, one lambardar appeared for each 
petitioner; the District Magistrate is wrong 
in saying that there was no headman among 
Lala's witnesses, for I find that one Malak, 
lambardar of Bhikki Khurd, did appear for 
Lala and gave evidence in his favour, 

The most important fact in favour of the 
petitioners, however, which has been to some 
extent overlooked by the District Magistrate, 
ig this. Inthe year 1911, proceedings ‘were 
taken simultaneously against both the 
brothers ander section 110, Criminal Pro- 
cedure Code, and in each case a larga 
number of witnesses were produced by the 
Police, larger in number than those produced 
in this case, to prove that the brothers 
were habitual thieves and receivers of stolen 
property. Among these witnesses were all 
the five lambardars who have been produced 
by the Police in this case, 222., Sher Khan 
Nawab, Karim Bakhsh Raja and Badar Din, 
and in addition to these Raza Ali, Suab-In- 
spector, who has also appeared in this case, 
gave evidence against the petitioners. The 
petitioners each produced a large number of 
witnesses in their defence who not only gave 
them a good character, but stated that pro- 
ceedings under section 110 had been taken 
by the Police against the petitioners, princi- 
pally because they were the victims of a 
conspiracy on the pars of the lambardars of 
their village, 2. 6., Badar Din, Karim Baknsh, 
Raja, Khushi Muhammad and Taja. The Magis- 
trate, who was no other than Diwan Jawahar 
Mal, who has passed orders inthe present 
proceedings also, accepted the defence of the 
petitioners and discharged them by a well- 
considered order, dated 25th August 1911, 


In the present proceedings, the same 


_lambardars, who had given evidence against 


the petitioners in the former proceedings, 
have been produced against them by the 
Police, and for some reason, which I cannot 
divine, the Magistrate, Diwan Jawahar Mal, 
has ignored his own previous order of the 
25th August 1911, in which he had held that 
Badar Din, Raja and Karim Bakhsh, lambar- 
dars, were inimical to the present petitioners, 
aud has implicitly relied on the testimony of 
these very men in support of his finding that 


476 


EMPEROR Y. ZALIKHAN, 


the petitioners are habitual offenders within 
section 110, Criminal Procedure Code. In 
yiew of the previous orders of discharge 
aforesaid, it was incumbent on the Police 
to prove in these proceedings that since 
those orders were passed, the petitioners 
had acquired the reputation of being 
habitual thieves or receivers of stolen pro- 
perty. Of this there is no sufficient proof on 
the record and it seams to me that the peti- 
tioners have been proceeded against under 
section 110, because the Jambardurs of their 
village have again thought fit, owing to 
local factious feeling, to get them into trouble. 
I accept both the revisions and quash the 
orders which have been passed against the 
petitioners under section 110, Criminal Pro- 
cedure Code. The security bonds executed 
by the petitioners will be eancelled. 


Revision allowed. 


SIND JUDiCIAL COMMISSIONER'S 

COURT. 
CRIMINAL Revision Petition No. 26 or 1913. 
April 3, 1913. 
Present:-~Mr. Pratt, J. C., and 
Mr. Hayward, A J. C. 
EMPEROR— PROSECUTOR 
versus 

Musammat ZALIKHAN AND ANOTHER— 
ACCUSED. 

Criminal Procedure Code (Act V of 1898), s. 205— 


Substituting summons for warrant—Hxcusing per- 
sonal attendance of female accused—Power to he 


. freely used. - ae 
The power of substituting a summons for a warrant 
is not limited to thé case of pardanashin women, The 
power should be freely utilized inthe Province of 
Sind and especially in the case of female accused. 
Where a Magistrate instead of issuing & summons 
by inadvertance issues a warrant, he has power to 
make an order under section 205, Criminal Procedure 
de. 
gee v. Mahomed, 4 Ind. Cas. 1152; 11 Cr. L.J. 197, 
89 L. R, 167, referred to. 


Mr. Dayaram D. Punwani, Amicus Ouriz, 
for the Accused. 

The Public Prosecutor, for the Crown. 

ORDER.—This case has been - reported 
for the orders of this Court by the Sessions 
Judge, Hyderabad, 
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A complaint under section 498, Indian 
Penal Code, was filed against several accused 
and two women were implicated in the 
charge as abattors. The Magistrate issued 
bailable warrants against the two women. 
They appeared in accordance with the bail 
bonds directed in the warrants; and then 
applied for exemption from personal attend- 
ance. The Magistrate held that he was 
debarred by.section 205, Criminal Procedure 
Code, from making such an order inasmuch 
as warrants had baen issued against the 
applicants. 

We agree with the Sessions Jadge that the 
Magistrate should have issued summons 
instead of warrants on the two applicants. 
The power of substituting summons for 
warrant is uot limited to the case of parda- 
nishin women, The power should, as observ- 
ed iu Crown v. Mahomed (1), be freely utilized 
in this Province and especially in the case 
of female accused. 

The question then arises whether the 
accused having attended under the process 
of the warrants the Magistrate may exercise 
the power of excusing their personal attend- 
ance under section 205, Criminal Procedura 
“Code. 

The section gives the power only in cases 
where summons has been issued against the 
accused. Reading the section with section 
204, it is clear that the Legislature intended 
to give the power in two classes of cases, vie., 
(1) cases where summons would issue in the 
first instance under the 4th Schedale and 
(2) cases in which the Magistrate in the 
exercise of a wise discretion would substitute 
summons for warrant. 

Here the case is in the second class—that 
is, it is one of the cases in which the Legis. 
lature intended the privilege to apply and 
that being so, are the accused to be denied 


“the privilege accorded by section 205 merely 


because the Magistrate has erred in issuing 
a warrant instead of a summons? Or to take a 
case in the first class: supposing the complaint 
were of a very trivial assault under section 
352, Indian Penal Code, and the Magistrate 
instead of issuing a summons by inadvertance 
issues æ warrant, is the accused in such 
a case also to ba deprived of the benefit of 
section 205? 


(1) 4 Ind. Cas, 1152: 3 S. L, R. 167; 11 Cr. L. J. 
197. 
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We think, not.—T'he case is, in our opinion, 
one for the application of the maxim quando 
plus fit quam fier? debet, videtur etiamiillud fire 
quod faciendwm est. Tho greater contains the 
less and when more is done than ought :to be 
done, the act is valid for the part that onght 
to be done, is void as to the excess. The 
principle is one which is recognized by the 
Code of Criminal Procedure for ander section 
238 a charge of a major offence will in some 
cases operate as a charge for a minor offence. 
So here, we think the Magistrate on dis- 
covering his mistake can make an order dis: 
charging the bail-bond and directing the 
major process of warrant to take effect as the 
minor process of summons. The process 
issued being then in law a'summons, the 
Magistrate has power to make an order under 
section 205. 

We- deal with the case in this; manner and 
discharging the bonds of the two women order 
them to appear before Magistrate by Pleader. 
This order is, of course, subject to the provi- 
sions of section 205, clause (2). 

Bail bond discharged. 


PUNJAB CHIEF COURT. 
APPLIOATION ror Revision No. 1085 or 1918, 
July 25, 1913. 

Present:—Mr. Justice Rattigan. 
ANOKHA SINGH. AND OTRERS— ÀOCUSED — 
PETITIONERS 
versus 
EMPEROR —PaoskecuTOR— RESPONDENT, 

Criminal Procedure Code (Act V of 1808), ss. 216, 
436, Proviso (a)—Commitment without notice to ac. 
cused—Revision. 

An order of commitment, made in contravention of 
the provisions of section 436 (a), Criminal Procedure 
Code, 1898, without allowing the acoused an opportu- 
nity of showing cause against it, is illegal and 
vitiates the proceedings. ii 

Thammanna alias Lingai Gowndan'v. Crown, 15 M. 
T, J. 878; 2 Cr. L. J. 774, followed. 

Mr. Nand Lal, for the Appellant, 

.JUDGMENT.—The District Magistrate 
was acting in direct contravention of the 
provisions of section 436, Proviso (a), Crimi- 
nal Procedure Code, in committing Arjan 
Singh and Indar Singh to the Sessions Court 


INDIAN OASES, 


477 


RAM DULARE V. AJUDHYA SINGH, 


without allowing them au opportunity of 
showing cause why the commitmant should 
not be made. The omission to give them this 
opportunity  vitiates his proceedings, [see 
Thammanna alias Lingat Goundan v. Emperor 
(1) |, and renders the commitment bad in law. 
I accordingly quash ib under section 215 of 
the Code and direct the release of the said 
persons, but I leave it open to the District 
Magistrate to take fresh proosedings under 
section 436 if so advised. 


Revision allowed. 


(1) 15 M. L. J. 373; 210r. L. J. 774. 


OUDH JUDICIAL COMMISSIONER'S 
COU RT. 

CniMINAL ÁPPLiCATIONS Nos, 165 AND 131 
or 1912. 

January 12, 1913. 
Present;—Mr. Kanhaiya Lal, A.J, C. 
RAM DULARHE AND OrAERS—ÀOGUSED 
vOTSUS 
AJUDHYA SINGH—CoMPLAINANT 
AND. 

AJUDHYA SINGH— COMPLAINANT 
vOr'SUuUs 
RAM DULARE AND OTHERS-— ÁCQUSED. 
Criminal Procedure Code (Act V of 1898), ss. 145, 

146, 147, 369—Review, 

A Magistrate after initiating proceedings under sec- 
tion 145, Criminal Procedure Code, found that actual 
possession of neither party was established, he accord- 
ing passed an order under section 148, Criminal 
Procedure Code, attaching the property in dispute 
until such time as a competent Court determined the 
rights of the parties thereto. Subsequently, on the 
report of a Tahsildar that it was not practicable 
to attach the property, he cancelled his previous order 
and in lieu passed an order under section 147, Criminal 
Procedure Code, forbidding the parties from cutting 
trees from one specified plot, and from exercising 
any rights over the other plots until they obtained a 
declaration of their title from a competent Court: 


Held, that as section 369, Criminal Procedure Code, 
did not permib a review the Magistrate had no 
jurisdiction to set aside his previous order: 

Section 147 is intended to apply only to cases 
where there might be disputes concerning the 
right of use of any land or water as distinct 
from disputes as to the title to or possession of tho 
land itself, for which provision is made by sections 145 
and 140 of the Code. ` 
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Appeal against the order of the District 
Magistrate, Bara Banki, dated 17th July 
1912, upholding the order of the Joint 
Magistrate, Bara Banki, dated 28th May 
1912. 

Mr. E. Manuel, for the Complainant. 

Mr. I. Masaldan, for the Accused. 


JUDGMENT.—The dispute in this case 
relates to four plots of land, which Ram 
Dulare and others claimed as their skamilat 
property. 

The contention of Ajudhia Singh was that 
the said plots belonged to him and were in 
his possession. Proceedings were taken by the 
Sub-Divisional Magistrate under section 145 
of the Coda of Oriminal Procedure, on a 
‘report submitted by the Police, stating that 
a dispute likely to causea breach of the 
peace existed concerning’ those plots. The 
learned Magistrate found thatthe actual 
possession of neither party was established, 
and he, therefore, passed an order under sec- 
tion 145: of the Code of Criminal Procedure, 
attaching the plotsin question until such 
time as a competent Court determined 
the rights of the parties thereto, That 
order was passed under Chapter XIT 
of the Code of Criminal Procedure and, 
as laid down inseotion 435, clause (3) 
of that Code, it was final and not subject 
to revision—Babban Singh v. Baldeo Singh 
(1). The Sub-Divisional Magistrate, how- 
ever, varied his order subsequently ona 
report of the Tahsildar observing that as an 
attachment of the property was not practic- 
able, his previous order was cancelled; and 
in lieu thereof, he passed an order under section 
147 of the Code of Criminal Procedure, 
forbidding the parties to cut the trees from 
plot No. 283 and to exercise any rights over 
the other plots until they obtained a declara- 
tion of their title from a competent Court, Sec- 
tion 869 of the Code of Criminal Procedure, 
does not, however, permit  & review, 
Parhalt Oharan Roy v. Sajjad Ahmad 
Chowdry (2), and section 147 of the 
Code is intended to apply only to cases where 
there might be disputes concerning the right 
of use of any land or water such as rights of 
easement, fisheries, ferries, irrigation, or use 


(1) 4 A. D. J. 91; A. W. N. (1907) 50; 5 Cr. L. J. 
117. 
(2) 35 C. 250; 12 C. W. N. 605; 7 Or. Ln J. 401. 
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of highways or places of worship 
and the like, as distinct from disputes as to 
the title to or possession of the land itself, 
for which provision is made by sections 145 
and 146 of the Code. The dispute in this case 
related to the ownership and possession of the 
land itself, and both the parties contend that 
the learned Magistrate had no jurisdiction 
to set aside his previous order and to pass an 
order under section 147 of the Code of Crimi- 
nal Procedure, if it was applicable, without 
taking fresh proceedings. lf the Magistrate 
was unable to find which party was in 
possession, the proper course for him was no 
other than to attach the property till the 
dispute as toits title or possession was 
determined by a competent Court or to bind 
the party from whom a breach of the peace 
was apprehended. Mere forbidding its use 
by either party is likely to cause damage 
which an attachment accompanied, if neces- 
sary, by the appointment of Receiver under 
section 146 of the Code, would obviate. The 
order of the learned Magistrate, dated the 
28th May, 1912, was passed without jurisdie- 
tion and 1s, therefore, set aside. 


Order set aside 


PUNJAB CHIEF COURT. 
Criminar Revision Petition No. £65 or 
1913. 

July 4, 1915, 

Present: —Mr. Justice Shah Din. 
KEWALA NANDGIR —Convior— 
PETITIONER 
versus 


EMPEROR —PaosEOoUTOR-— RESPONDENT 

Penal Code (Act XLV of 1860), ss. 499, Haceptions 
8 and 9, 500— Defamation — Good faith —Justification — 
Sentence. 

A person who defames another is liable under 
seetion 500, Penal Code, and it is nob necessary that 
there should be an intention to harm the reputation; 
it is sufficient if there was reason to believe that 

he imputation made would harm the reputation. 

Under exceptions 8 or 9, i$ is essential that the 

mputation shall have been made in good faith, i. e., 
with due care and cantion, and where there are prima 


^ 


LP end 


V A. xxi) 
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facie materials for malice the exceptions will not 
operate. 

Courts should, at the time of passing sentence, 
keep in view the position of the parties, 


Petition for revision, under section 439 of 
the Criminal Procedure Code, of the order 
of the Sessions Judge of the Jhelum Division, 
dated the 2ist April 1913, modifying that 
of the Magistrate, Ist class, Pind Dadan 
Khan, dated the 29ih October 1912, convict- 
ing the petitioner, 

FAOTS appear from the following extract 
from the judgment of the Sessions Judge:— 
“The complainant and the accused in this case 
are rival candidates for the Gadd of a Sanyasi 
institution of Pind Dadan Khan. The accused 
is in temporary possession of the property of 
the institution by reason of the fact that he 
was guardian of the late gaddi nashin, who 
was a minor, bat the whole question of the 
succession is the subject-matter of civil 
litigation now pending in the Chief Court. 
The accused, ib appears, received from one 


Raghonand, for transmission to a sort of- 


Court at Hardwar, a letter containing alle- 
gations against the complainant and suggest- 
ing that local inquiry should be made at Pind 
Dadan Khan. In May 1912, the acoused 
forwarded this letter to Hardwar with a 
covering letter (Exhibit P-1), in which he 
says:— Bara sulam our pap ho raha hat, iska 
matlab khoob vicharna sochna. Dawadshi gir 
ne kitna bura karm kiya hat, Sarpanch ka 
bohut mal usne randi ko, londe ko khils diya. 
Ek naga bhi banaya hat. Ajtak kisi ne aisa 
nashudni amr nahi kiya.’ These words are 
expressed without any reservation or limita- 
tion and it is admitted that they were written 
without any previous inquiry. From 
Hardwar the matter was still further referred 
to Benares and ultimately an emissary was 
sent to Pind Dadan Khan who found that 
the allegations against the complainant were 
entirely devoid of foundation. The complain- 
ant now charges the accused with defamation 
in respect of the words above quoted and 
the accused has been convicted by the Sab- 
Divisional Magistrate and sentenced to eight 
months’ imprisonment. 

Before me it is contended (1) that the 
words, in question, are not defamatory, be- 
cause there was no intention to injare the 
complainant’s reputation, and (2) that in any 
case they are covered by exceptions 8 and 9 


‘to section 499, Indian Poual Cede.” 
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Mr. Morfon, for the Petitioner. 

Mr. Nand Lal, for Complainant-Respond- 
ent. 

JUDGMENT.—1 have heard Mr. Morton 


„in this ease both as to the legality of the 


conviction and as to the appropriateness of the 
sentence imposed on the petitioner by the 
Sessions Judge. For the reasons given by 
the Magistrate and the Sessions Judge, in 
which I fully concur, I am of opinion that 
the petitioner’s conviction under section 500, 
Indian Penal Code, is perfectly good. Bx- 
planation 8 to section 499, on which reliance 
in placed by the petitioner’s learned Counsel, 
does not apply to this case, inasmuch as 
the accusations against the complainant oon- 
tained in Exhibit P-1 were certainly not 


` preferred by the petitioner “in good faith" 


to the Hardwar authorities. I bave no 
doubt that in view of the civil litigation 
between the parties pending in this Court, 
aud to which a reference is made in the 
judgment of the learned Sessions Judge, 
the petitioner was inflaenced by malice in 
making against the complainant the accusa- 
tions contained in Hxhibit P-1, and his 
guilt under section 500, Indian Penal Code, 
is fully established. 

As regards the sentence, it seems to me 
that the Courts below have hardly kept 
in view the position which the petitioner 
occupies in the fraternity of Sanyasis to 
which he belongs and the spiritual and 
social degradation which the sentence, how- 
ever short, will entail on the petitioner. A 
heavy sentenca is nob, therefore, called for 
in this case, and I accordingly reduce the 
punishment ‘awarded to the petitioner to 
one of three months’ imprisonment. In all 
other respects, the petition is dismissed. 
The patitioner must surrender himsalf to 
the District Magistrate to undergo the 
unexpired portion of the sentence, 

Sentence reduced and petilion dismissed, 





ALLAHABAD HIGH COURT, 
Carmina Revision Paritiox No, 534 or 1913. 
July 15, : 913. 

Present: —Mr. Justice Tudball. 
OCHHAN— PETITIONER 
versus 


iM PEROR—Oveposire Party. 
Criminu Procedure Code (Act V cJ 1898), ss, 037, 
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195 — Want of sanction not pleaded at first stage of 
trial—~ Conviction not set aside. 

A person was tried and convicted under section 211 
of the Penal Code without any sanction as contemplat- 
ed by section 195 of the Code of Criminal Procedure. 
The accused took no objection as to the want of 
sanction before the Magistrate who convicted him: 

Held, that the case was covered by section 587 of 
the Code of Oriminal Procedure and the conviction 
could not be set aside for want of sanction. The 
objection as to want of sanction should have been 
raised ab an early stage of the proceedings. 

Section 537, Criminal Procedure Code, contemplates 
not only -rregularities, but errors and omisstonsas well. 


Criminal revision from an order of the Ses- 
sions Judge, Mainpuri. 

Mr. Sawhny, for the Applicant. — 

The Assistant Government Advocate, 
the Crown. 

JUDGMENT.— The facts out of which this 
application has arisen are briefly as follows: 

The zpplieant went to a Police Officer and 
preferred a charge of theft against one Puttu 
Singh. The Police sent up Puttu Singh for 
trial before a Magistrate. The Magistrate held 
that the charge was false and acquitted Pattu 
Singh. The Superintendent of Police, after 
making inquiries, made a complaint against 
the applicant that he had preferred a 
false charge against Pattu Singh to the 
Police. The District Magistrate entertained 
the complainant and made it over to 
another Magistrate for trial. That Magis- 
trate tried and convicted the applicant 
and sentenced him under section 211, Indian 
Penal Code, to 18 months’ rigorous im- 
prisonment. Aft his trial, the applicant 
did not raise any question as to the want 
of any necessary sanction. He appealed 
to the Sessions Judge who has upheld the 
conviction and sentence. It was there 
pleaded for the first time that the sanction 
of the joint Magistrate who tried the 
original case was a sine qua non for the 
trial aud being totally absent, the Magis- 
trate Lad no jurisdiction. The learned 
Sessions Judge, in view of the clear, plain 
terms of section 537 of the Code of 
Criminal Procedure, and in view of the 
fact that the appellant before him had 
not raised the question at his -trial 
and also in view of the fact that the 
accused had not been in the slightest 


for 


degree prejudiced in his trial, held that it, 


was unnecessary to interfere on the point, 
the case against the accused being amply 
proved. The first ground taken in revision 
in this Courtis that no sanction having 
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been given by the Sab-Divisional Magis- 
trate, no Court could take cognizance under 
section 195 and that this is an illegality 
and not a mere irregularity. 

It seems to methat the clear langaage 
of section 537 is a complete answer to this 
plea. That section clearly and distinatly 
says that subject to the provisions herein- 
before contained! no finding, sentence or order 
passed by a Court of competent jurisdiction 
shall be reversed or altered on appeal or. 
revision on account of the want of any 
Sanction required by section 195, Section 
537 contemplates not only irregularities, 
but errors and omissions. The present case 
is a case of omission and the explanation 
of the section is to the effect that in 
determiuing whether any error or omission 
or irregularity has occasioned a failure of 
justice, the Court should have regard to 
the fact whether the objection could and 
should have been raised at an early stage 
of the proceeding. The District Magistrate 
acted upon the complaint of the Super- 
intendent of Police, but as the case had 
come into Court and had been the subjeot 
of a trial before a Magistrate, ib is clear that 
section 195, paragraph 101 clause (5), applies 
and the previous sanction or the complaint 
of the Court mentioned therein was 
necessary, The complaint of the Super- 
intendent of Police at that stage of the 
proceeding could not be substituted for 
the complaint or the sanction of the Court. 
The other grounds taken in this Court 
have really no force at all. In so far as 
the merits are concerned, every Court 
which has gone into the case has come to 
the conclusion that the charge of theft 
preferred by the complainant was a false 
charge. The offence committed being one in 
relation to a Court was an offence under 
section 211, Indian Penal Code, and the 
conviction has rightly bsen had there- 
under, As regards the sentence, itis not 
often that an offence under this section is 
clearly proved asit has been in the present 
case to the satisfaction of "everybody who 
hes had to deal with it. The sentence of 
18 months! rigorous imprisonment is, 
therefore, by no means too severe a punish- 
ment for the offence committed, The result 
is, therefore, that the application fails and 
18 dismissed. 

Application dismiss sed. 
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CALCUTTA HIGH COURT. 
LETTERS Parent Apprat No. 2 ov 1909. 
March 18, 1913. 

Present; —Sir Lawrence Jenkins, Kr., Chief 
Justice, Justice Sir Richard Harington, 
Bart, and Justice Sir Ashutosh Mookerjee, KI 
BHAGWAT BUKSH ROY--PrAINTIFF— 


APPELLANT 
TOTSus 


SHEO PERSHAD SAHU AND OTBERS— 


J)EFENDANTS— RESPONDENTS. 

Jagir, whether necessarily — conditional —Evidence 
that jagirs in a District conditional, whether sufficient 
to show particular jagir conditional—Alienability and 
liability to forfeiture of jagir, how to be proved—Grant 
of inheritance, whether may be inferred from evidence 
of descent from father to son—Service-tenure, whether 
alienable when ceasing to be service-tenure. 

The term jagir does not necessarily imply a con- 
ditional grant. 

Dosibai v, Iswar Das, 18 I. A. 22; 15 B. 222, relied 
upon. 

Evidence that jagirs in a District were conditional 
and inalienable would not be sufficient to justify the 
` inference that a particular jagir was conditional. 

Per Jenkins, C. J.— Where a jagir was created by a 
document, the terms on which the land is held, its 
alienability and its liability to forfeiture must depend 
on the terms of the particular grant, and not on the 
terms of grants that may have been made to others. 

Per Harington, J.—That a jagir was conditional and 
inalienable should be proved either by the terms of 
the grant or by evidence that the grantees or their 
successors had, for a number of years, performed 
the services and had not alienated the property. 


Per Mookerjee, J.— Where the question is whether A. 
made a contract wich B, subject toa certain qualifi- 
cation, evidence of the fact that he made contracts 
with other persons subject to the same qualifications, 
is inadmissible, 

Hollingham v. Head, 4 O. B. (N. 8.) 388; 114 R. R. 
780: 14 L. J. C. P. 241; 4 Jur. (N. s.) 879; 6 W. R. 442, 
Carter v. Pryke, Peake 95; Spencety v. Wilmot, 
7 East 108, Smith v. Wilkins, 6 OC. & T. 180 and 
Borden v. Koverberge, 2 M. & W. 61; 2 Gale 201; 6 L. 
J. Ex. 66, relied upon. 4 

Woodward v. Buchanan, L. R. 5 Q. B. 285; 89 L.J. 
Q. B. 71; 22 L., T. 123 and Doe v. Sisson, 12 East 62, 
referred to. 


But even if ib be assumed, that evidence of this. 


desoription is not inadmissible, the question in each 
instance is merely of the probative value of the parti- 
cular facts offered in evidence. | 


If it is proved by long uninterrupted usage that 
certain lands have passed from ancestor to heir, that 
is, from father to son, for two or three gencrations 
without objection, the inference wonld be that the 
grant was a grant of inheritance, because the fact of 
descent from father to son is the strongest possible 
' evidence of its hereditary character. 

Koolodeep Narain Singh v. Mahadeo Singh, 6 W. R. 
199; D. L. R. Sup. Vol 559 and Kooldeep v. Govern- 
nent, 14 M. I. A. 247; 11 B. L. R. 71; 20 Eng. Rep. 
779, followed. . 

When service can no longer be enforced, a sorvico- 
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tenure ceases to bea service-tenure, and, consequently, 
the fetter of inalienability is removed and the land 
comprising the tenure can be alienated 


This wasan appeal under section 15 of the 
Letters Patent in Regular Appeal No, 345 of 
19C6, decided on May 3, 1909, by Mr. Justice 
Doss and Mr. Justice Richardson, who were 
dividedin opinion. Mr, Justice Richardson was 
in favour of afirming the decree of the Court 
below, (Sub- Judge of Palamow), dated August 
13, 1906, and his judgment prevailed. The 
plaintiff preferred this appeal from his judg- 
ment, The judgments of Mr. Justice Doss 
and Mr. Justice Richardson are as follows: 

Doss, J.—This appeal arises out of an ac- 
tion to recover possession of two Mouzahs, 
Kanda and Toli, situated in Tappa Taraia, in 
the District of Palamow, on the ground that 
the defendants are in  posseasion thereof 
without avy valid title. 

Tappa Taraia was received. by & former 
ancestor of the plaintiff, who was a junior 
member of the then Maharaja of Palamow, 
as akhorposh Jagir or maintenance grant. 
The case of the plaintiff is that Gajraj Roy, 
one of hia ancestors, granted to the ancestor 
of Dhukbhanjan Maojhi and Baly Manjhi, 
who lived in Kanda, the two Mouvzasa in suit 
on condition of their paying an annual rent 
of Rs. 19, and of rendering service, such 
service being the performance of Ghatwali 
service at Kanda Ghat, and afterwards when 
the duty of patrolling the ghat or pass was 
brought under the direct management of 
Government and Police officers were appoint- 
ed for that purpose, such service consisted of 
doing duty as a guard at the plaintiff’s resi. 
dence; that the Jagir is inalienable and is 
liable to resumption on failure to perform the 
service; that the Manjhis have transferred 
the two Mouzas to the defendants; and that 
they have also ceased to perform the service. 
On these grounds, the plaintiff asked for 
possession and mesne profits. . 


The defendants Nos. 1, 2 and 3 are the 
purchasers of the entire 16-annas of Mouzah 
Kanda, and of Il5-annas of Mouzah 
Toli under kobalas executed by the Manjhis, at 
different periods between 1880 and 1899, 
each being for a small fractional share of one 
Mouza or the other or of both, and also at 
execution sales, held during that time. The 
defendant No. 4 is the purcLaser of the re. 
maining one anna of Mouza Toli, They 
pleaded that the suit was barred by limitation; 
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that itwas also barred by the principle of 
res judicata by reason of the judgments in a 
previous suit brought by the plaintiff’s father 
against the Manjhis in the year 1867, and 
they averred that the two Mouzas were 
granted to Ghanesam Manjhi, a remote an- 
cestor of Dhukhbhanjan Manjhi and Baly 
Manjhia long time since, as a permanent 
hereditary and transferable tenure which, 
they stated, had, for want of an adequate 
equivalent expression in the vernacular, been 
called mouras? Jagir, that the original grantee, 
Ghanesam Manjhi, made the Mouzas arable 
and habiiable by cutting and clearing the 
jungle, and hence the tenure was also called 
khunt-kattt or khut- katti tenure, and that no 
condition of service was attached to the grant, 

The learned Subordinate Judge, in a clear 
and exhaustive judgment, has overruled the 
plea of limitation, but he has given effect 
to the plea of res judicata, As to the nature 
of the tenura he has, after a careful consider- 
ation of the oral and docamentary evidence 
adduced in the case, summed up his oonclue 
sions in the following words: "The weight 
of this evidence certainly goes to show that 
the tenures in Palamow which are known as 
Jagirs are, as a general rale, conditional on 
service, inalienable and liable to resumption 
on alienation and failure of service.” He 
has, however, held that the tenurein suit is 
not identical in nature with those Jagirs in 
which the custom prevails, because in his 
opinion the two Mouzas did not form a ser- 
vice tenure, and that the story that it was 
80, is entirelyla new one, On these grounds, 
the learned Subordinate Judge has dismissed 
the plaintiff's suis. 

The plaintiff has preferred this appeal, 

lam unable to agree with the learned 
Subordinate Judge that the suit is barred by 
the principle of res judicata. 

In the suit of 1867, the plaintiff's father 
sought to recover possession of the two 
Mouzas on the ground that they had basen 
. granted to Rati Ranjhi, Prayag Manjhi and 

Bodh Manjhi, the ancestors of Dhukbhanjan 
Manjhi, and others, ns a tcea for life only, 
on condition of paying Rs. 19 as rent and 
other extra items and of "carrying out the 
orders according to zemindary practice,” and 
that on the death of the lastsurviving grantee 
in Aswin, Sambat, 1915, the tenure came to an 
end. This Court, in second appeal, affirmed 
the decree of the Courts below and 
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dismissed the suib on the ground that the 
plaintiff had failed “to show that the title 
which he once admits to have been in the 
defendants’ ancestors bas expired." 

The present suit is based on the ground 
that long after the litigation of 1867 had ter- 
minated, the Manjhis transferred the Mauzas 
to the defendants and ceased to perform the 
service incident to the tenure. Iam unable 
to see how the judgments in the suit of 
1567, can debar a suit which is founded on a 
cause of action which is slleged to have 
accrued subsequently, and indeed the learned 
Counsel for the respondent did not attempt 
to support, this position. Of course, and 
this was conceded by the learned Vakil for 
the appellant, these judgments would operate 
as ves judicata in a subsequent suit to thia 
extent that the plaintiff would be precluded 
from thereafter asserting that the tenure was 
one for life and capable of resumption on the 
death of the grantee, or in other words, that 
16 was not heritable. 

As regards the nature of the tenure, the 
oral and documentary evidence adduced on 
either side has been placed before us, and has 
been commented on at great length. The docu- 
mentary evidence is divisible into two classes; 
first, Judgments of Courts of justice and an 
extract from a letter, dated the 25th October 
1827, from the Acting Secretary to the 
Government of India to the address of the 
Board of Revenue, Central Provinces, by 
which the superior khorposh Jagirs of the 
same category, as the Jagir of the 
plaintiff's ancestor is, were held to be inalien- 
able or recognised as such; secondly, judg- 
ments by which subordinate service Jagirs 
granted by the khorgosh Jagirdars were held 
to be inalienable, The plaintiff’s oral evidence 
proves several instances of resumption of 
service Jagirs in Tappa Taraia, granted by 
his ancestors and he has also examined Roy 
Kishen Bux, Roy Bahadur, one of the biggest 
zemindars in Palamow, who him self is a khor- 
poshdar of the Maharaja of Palamow. I agree 
with the learned Subordinate Judge that as to 
general custom in the District in the matter of 
Jagirs, his evidence is entitled to much weight. 
He has stated that Jagirs in Palamow are con- 
ditional on service, that they are not alien- 
able, and in case of alienation are liable to 
resumption, and that he and his forefathers ` 
had made such resumptions. The evidence 
a8 to the custom of non-transferability of the 
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superior Jagirs or of the subordinate service 
Jagirs is almost one-sided and is not con- 
tradicted by any evidence adduced by the 
defendants, They have failed to show by 
any rebutting evidence that the instances of 
‘resumption of service Jagirs by the plaintiff 
and his ancestors deposed to by the plaintiff 
and his witnesses are unfounded. J, therefore, 
entirely agree with the learned Subordinate 
Judge that the service tenures in Palamow 
which are known as Jagirs are, as a general 


~~"), conditional on service, that they are 


‘enable and are liable to be resumed on 
-vation or failure of service. 

It is urged on behalf of the respondents 
that the tenure is a khunt-katii tenure and 
not a Jagir,$that the Manjhis had, at least as 
far back as the year 1867, set up that this 
was the real character of their tenure and 
that they have since repeated that assertion 
in the antecedent proceedings before the 
Revenue Authorities. It is observable, how- 
ever, that though the Manjhis asserted in 
the written statements, which they filed in 
the suit of the year 1867, that the two 
Mouzas were made khunt- kati and fungal 
tarasht, (¢.e, reclaimed by cutting and 
clearing ‘the jungles) by their ancestors, 
they distinctly admitted that the tenure 
they had in those Mouzas was a Jagir, albeit, 


they added the qualification that it was a - 


Jagir-ba-farzandan {that is, a Jagir descend- 
ible to heirs male), and indeed, in - most of 
the receipts which Ram Sewak Sahu, father 
of defendants Nos. 1, 2 and 8, obtained 
from the plaintiff's father and from the sub- 
manager under the. Encumbered Estates’ 
Act,  Dukhbhanjan Manjhi and Baly 
Manjhi are described as Jagirdars and not 
khuni kattidare, which, it the defendants’ 
theory, that their khunt-katit was a tenure 
totally distinct from an ordinary Jagir, were 
true, they ought tohave been. The defend- 
ant No. l, whose ancestor settled near 
Daltengang, at some remote period and who 
is a mahajan and a zemindar, and is, there. 
fore, expected fo have some knowledge of 
the tenures in Palamow, could not,in his 
cross-examination, say whether there was 
any other khunt-katé Mouza in Palamow or 
not, and he added that in plaintiff's tappa 
there were other Mouzas which are held in 
Jagir and mokurarz, thus drawing a sharp 
distinction between the two kinds of tenure 
and indicating thereby that Jagirs do not 
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possess the incidents of a mokurart. This 
evidence is significant and it renders the 
existence of this khunt-katfi as the only 
khunt-katti in Palamow extremely doubtful. 
The next question which remains to be 
considered is the most important, i6 1s, 
whether assuming that the two Mouzas 
formed the Jagir tenure of the ancestors of 
the Manjhis, such tenure wag in its inception 
conditional on certain services or not, I quite 
agree with the learned Subordinate Judge that 
itis extremely improbable that after the 
signal success, which the Manjhis achieved 
in the litigation with the plaintiff's father 
in the year 1857, they would render any 
service of a personal nature to the plaint- 
iff's father, but at the same time ib is 
admitted by the defendant No. 1 himself 
in his deposition that at Kanda, there has 
been Government Ghatwal Station since 
the last twenty or twenty-two years, that near 
the ghaí there are jungles and hills, and 
that the road from Palamow to Gaya, 
which is an old road and was constantly used 
when there were no railways, passes through 
this place and that even now it is the only 
road from Gaya to Palamow. It is also 
clear from the evidence that charges for the 
maintenanee of the Ghatwals in Tappa 
Taraia used to be levied by Government 
from the plaintiffs father and are now 
levied from him. No doubt, the defendant 
No. l says that he cannot state what 
the arrangement of the ghat was before 
the last twenty or twenty-two years, but 
there can hardly be any doubt that if the 
road from Palamow to Gaya passes through 
hills and jungles situated in Mouza Kanda, 
that Government must,in early time, have 
imposed on the proprietors of these Mouzahs 
the duty of maintaining guards for the 
safety of travellers passing through this 
dangerous locality and fcr the purpose of 
protecting them from thieves and robbers, 
nor indeed can there ba any reasonable 
doubt thatif these Mouzas were granted to 
the ancestors of the Manjhis at a quit 
rent nearly the same in amount as the 
proportionate revenue attributable to these 
Mauzas,as has been proved in this case 
they were, ib was so done in consideration 
of the grantees rendering that service, the 
performance of which was assigned to the 
proprietor himself by Government, namely, 
the duty of patrolling Kandaghat. It has 
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never been suggested by the Manjhis that 
these Mouzahs were granted to their an- 
cestors as a reward for some -past services 
rendered by them. If then, the Jagir in 
suit was originally created essentially with 
the object of making out of the income 
of those Mouzas a provision forthe mainten- 
ance of a patrol for Kandaghat, as I think 
it was, it follows that this duty must have 
been discharged by the Manjhis themselves 
or vicariously by paid servants until twenty 
or twenty-two years ago when Government 
relieved the proprietors of their responsi- 


bility for the safety of the gkais and took: 


upon itself the duty of policing, them by 
its own officers. This is proved by the 
plaintiff's evidence and is borne out ‘by 
the evidence of the defendants’ witness No. 
2, Kharag Manjhi, who distinctly admits:—. 
* We did some service to the Babu Sahib 
in return for the grant of Kanda and 
Toli,” though he adds Dukhbhanjan, Baly 
or any other share-bolder never served the 
Babu Siahib as deortdar (sentry, etc.), The 


story of the Manjhis having ata subsequent’ 


period served as sentries ab the plaintiff's 
residence ab Bisrampur may be devoid of 
foundation, aud I think it is, but it does 
not follow therefrom that the tenure has 
lost its original character and has acquired 
a higher status in respect of permanency 
and transferability by reason of the abolition 
of the service by paramount authority. The 
opinion of the learned Subordinate Judge 
that this tenure does not belong to the 
elass of inalienable service Jagirs is based 
chiefly on the fact that the Manjbis ceased 
to render any service after the ghat was 
taken over by Government, that is, during 
the last twenty or twenty-two years. In 
my opinion, this alone is not sufficient to 
convert a Jagir conditional on service into 
an absolute and unconditional grant. The 
tenure being thus one within the class of 
customary tervice Jagirs, it is prima facie 
inalienable and no evidence has been adduced 
by the defendants that it is otherwise. 
In spite of repeated efforts on the part of 
the father of the defendant No. 1 and of 
the defendant No. 1 himself. during the 
last quarter of a century, to obtain a recogni- 
tion of themselves as transferees of the 
rights of the Manjhis i in the two Mouzas, they 
never succeeded in their attempt, 

Some stress was laid by the learned 
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Counsel for the respondent on a certificate 
of sale, dated the 28th June 1884, in 
respect of an l.anna 3-pies share of Mouza 
Kanda in execution of a decree obtained 
by the sub-manager of Eucumbered Estates, 
Palamow, against Manbodh Manjhi. Except 
the statement of the defendant No. 1 himself 
in his. deposition, there is nothing on the 
record to show that it was a decree for 
rent due in respect of. Mouza Kanda. But 
even assuming for: the sake of argument 
that it was,I do not think that a sub- 
manager of encumbered estates, can by, any 
act of his, impress upon a tenure the 
character of transferability so as to be 
binding on the proprietor, ifin its origin 
it did not póssess that character. The two 
Mouzas in suit being thus found to be 
non-transferable, the purchase of the defend- 
ants must be held to be invalid and they 
are, therefore, in possession without any title. 

I am of opinion, therefore, that the plaint- 
iff's suit and this appeal ought io be decreed 
with costs. 

As my learned brother, however, concurs 
in the judgmentof the Court below, the decree 
of the Court below is affirmed, and this appeal 
is dismissed with costs. 

Rüicmanpsox, J.— The plaintiff in this suit— 
Babu Bhagwat Buksh Roy (son of Babu 
Laehmi Buksh Roy)—is the proprietor of 
Tappa Taraia in the Purgana and Zilla of 
Palamow; and the appellant before us. The 
suit relates to two Mouzas, Kanda and Toli 
in Tappa Taraia of which the plaintiff seeks 
to recover possession on the ground that they 
were heldas Jagir on ‘a service-tenure by 
Dbukbhavjan and Baly Manjhi and their - 
ancestors, and that under the conditions of 
the tenure they were not transferable or 
alienable. The defendants claim to be the 
purchasers from the Manjhis of the whole of 
Mouza Karda ard of 15-annas of Monza 
Toli by a series of transactions (24 in number), 
extending from 1875 to 1899, As the learn- 
ed Subordinate Judge remarks at the outset 
of his judgment, the fact that the purcbases 
were made is in effect admitted by the plaint- 
iff, noras J understand, is it denied on the 
other side, for the purposes of this case, that 
by the custom of the District or the Pergana 
a Jagir, held on a service-tenure, that is, 
burdened with the performance of a service, 
is inalienable. The principal question for 
determination, therefore, is the nature of the 
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tenure on which the two  Moazas in question 
were held. 

It is clear that they were held as a Jagir 
of some kind on a quit-rent of Rs. 19 a year. 
But this is not to my mind conclusive as 
there may be diferent kinds of Jagirs to 
which different incidents attach: Lakham- 
an Basaprabhu v. Keshav Annaji Kulkarni 

l 

The Subordinate: Judge’ has recorded a 
careful judgment, and I do not propose to 
enter in detail into all the facts. As regards 
this question of the service, attached to the 
Jagir, L need only say that the plaintiff's 
case is that the service consisted of Ghatwalt 
service at Kanda Ghat uutil about the year 
1886, when Government made its own ara 
rangements for guarding the gkat by its 
Police officers. Ib may be that atone time 
the tenure was in part or in whole a Ghat- 
wali tenure, but 1 am not satisfied by the 
evidence that this was so, and it is, at the 
least, matter of serious comment that the case 
put forward by the plaintiff's father in the 
litigation of 1867-69 is altogether inconsistent 
with the existence of any duty on the part of 
the Manjhis to perform any service at all. 
Before turning to that litigation, I will say 
at once that whether or not any such duty 
ever existed, I accept unreservedly the find- 
ing of the Subordinate Judge that no service 
of any kind has been performed since 1869, 
when the litigation terminated. The 
grounds on which the Subordinate Judge 
has come to this conclusion are, to my mind, 
unassailable, | 

Now what was the case which the plaintiff's 
father endeavoured to establish in 1867? 
‘He alleged that the two Mouzas had been 
leased for a lifeor lives to ancestors of the 
defendants in the suit (Ritbaran Manjhi on 
his own account and as guardian of Dukh- 
bhanjan Manjhi and others), that the grantees 
were dead, and thathe was entitled to re- 
cover possession from the defendants. 
said nothing about services. The precise 
title which the defendants put forward is not 
a matter of much moment, provided ib is 
recognised that they claimed to hold a perma- 
nent and transferable tenure. In their 
written statements, they asserted that the 
property was  khuni-kait “reclaimed by 
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Ghansham Manjhi, the common ancestor of 
the defendants and of other share-holders by 
clearing jungle and uprooting shrubs.” 

They further stated that Babu Gajraj Rai, 
ancestor of the plaintiff, had granted a patia 
of Jagir-ba-farzandan (a heritable Jagir), 
to Chulhat Manjhi and Obamu Manjhi. At 
the trial the plaintiff produced no documoen- 
tary evidence. The Deputy Commissioner 
found that the defendants and their ancestors 
had been in uninterrupted possession of the 
Mouzas for at least 40 years and that the 
plaintiff had entirely failed to prove his case. 
He thought it not necessary to allude further to 
the defendants’ title than to say that “regarded 
relatively there is much more evidence before 
the Court to prove it than there is to prove 
plaintiff's claim.” He made a decree dis- 
missing the suit, and the decree was upheld 
by the Judicial Commissioner of Ohota 
Nagpur and the High Court—Sir William 
Markby delivered the judgment of the High 
Court and in doing so he made the following 
observations:— The case came before the 
Court, in this shape:—the plaintiff claimed the 
land as proprietor, the defendants admitted 
the general proprietary right of the plaintiff. 
The defendants and the plaintiff agreed that 
some 40 years ago the land passed into the 
possession of the defendants’ ancestors but 
the plaintiff alleged that that was a grant to 
three specified persons, the last of whom died 
in the year 1858, v. e., nine years before the 
commencement of this suit. The defendants 
alleged that it was a grantin the nature of a 
Jagir giveo for certain services, and it is 
admitted that they remained in possession up 
to the time that the anit was brought.” 

"I think, that under these circumstances, 
and without laying down any general rule 
as to presumption, but simply proceeding 
upon the ciroumstances of this particular 
case, the Judge of the lower Appellate Court 
was perfectly justified in saying, as he did, 
that before giving the plaintiff a decree, he 
would require him tc show that the title be 
once &dmits to have been in the defendants' 
ancestors has expired." 

“I think he has said no more than that 
and that so far he was perfectly right. I 
think, therefore, that the special appeal 
ought to be dismissed but without costs as no 
one appeared for the special respondents.” 

It ought to be mentioned that the defend- 
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ants in the suit asserted the existence at 
‘one time of a document on which they 
founded their titl and as to this the 
Judicial Commissioner of Chota Nagpur 
gaid:— Ib appears from a petition, dated 
the 30th December, 1867, filed by the plaint- 
iff in this case that the defendant's parents 
did file the document they received from his 
ancestor ina case before the Adalat Dewani 
at Lohardaga which, with all the other records, 
was destroyed in the mutiny.” Theso 
words wero written in 1868. They refer to 
an admission by the plaintifi’s fathor that 
ihere had been a document and they account 
for the loss of the document. It is impos. 
sible at this distance of time to sift the facts 
or to attempt to trace the document or to 
discover its terms. The delay in bringing 
the matter to an issue is not the fault of the 
defendants. Neither the plaintiff nor his 
father have at any time produced any docu- 
ment from the zemindari office, which throws 
any light onthe nature of this particular 
tenure. Documents are produced which re- 
late to other tenures and among them is a 
nes of 18th November 1800 (Exhibit 
2). : 


As to the words used by the High Court in 
stating the case put forward by the defendants 
that they claimed to hold the tenure as a 
Jagir given for certain services—in my opinion 
the view taken by the Deputy Commissioner 
is the correct one, It is obvious that the 
words in italics are ambiguous. They 
may refer to an absolute grant for services 
already performed or to a grant burdened 
with the performance of a service, These 
distinctions are clearly stated in the case to 
which I have already referred and. I may 
add that that case rests on two earlier 
cases which arose in this Province, one of 
which was decided by the Privy Council and 
one by this Court. I think, having regard to 
the case which the plaintiff made and to the 
case which the defendants made, that the 
present plaintiff can derive no advantage at 
all from the use of the words in question by 
the Court. 


The judgment of the High Court was 
delivered in September, 1869. The first of 
the transactions, on which the present defend. 
ants found, took place in 1875. A paur- 
chase was made in 1880 and five more 
were made in 1882, in which year the plaintiff's 
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father died. The estate, which he had 
held and which then devolved upon his son, 
was encumbered and came under official 
management under the Eneumbered Estates 
Act. It was released and made over to 
the present plaintiff in 1892, since when 
he has managed the estate himself, I 
have found that no service was ever rendered 
on account of the tenure in question in 
1869, and I think that it is equally clear 
that no service was ever demanded at any 
rato up to 1893, and for some years sub- 
sequently. The position, therefore, may be 
stated as follows. A claim put forward 
in Gourt is put forward publicly. The claim, 
upon which the plaintiff’s father took his 
stand before the world in 1867, was dis- 
allowed by the Courts. He accepted the 
decision and he took no steps to rectify the 
position, but maintained a discreet silence on 
the subject until his death; on the other hand, 
the defendants or their predecessors claimed 
a heritable and transferable tenure. This 
state of things continued during the period 
when the estate was under management as 
an  Eneumbered Estate and during that 
period there were further purchases by 
the defendants or their predecessors. In 
three instances in 1882 and 1884, the 
purchases were made at auction-sales, held 
in the course of execution proceediugs and 
decree-holder, at whose instaneo one of 
these sales took place, was the sub-mana- 
ger of the Encumbered Estates. It is not 
proved on whose behalf or on behalf of 
what estate he was acting, but it remains 
that the sale was held at the instance of 
the Encumbered Estates authorities. So 
things went on. The defendants or their 
predecessors obtained possession of more 
and more of the two Monzahs, There are 
rent receipts for the years 1890 and 
1891, which acknowledge the receipt of . 
rent as from one of the Manjhis, but 
show that the rent was paid by Ram 
Shewak Sahu, the father of one of the 
defendants. A supplementary paper-book 
contains a considerable number of rent- 
receipts some earlier and same later in 
date, but they are not listed or indexed 
and they all appear to ba of the same character 
as those of 1890-91. As the receipts are 
marfutwart, they do not amount to a direct 
recognition by the landlord of the tenancy 
claimed by the defendants. But the names 
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of Sheo Pershad Sahu and Ram Sewak Sahu 
(specially the latter) occur with such fre. 
quency that itis hardly possible to suppose 
that the landlord or his agents were not 
aware that the Sahus were much interested 
in the tenure. 

It was not till 1901, that the plaintiff 
made his first attempt to assail the defendants’ 
position. He then applied to the Deputy 
Commissioner, under section 34 of the Chota 
Nagpur Landlord and Tenant Procedure 
Act (I B. C. of 1879), for an order putting 
him in possession of the Mouzas on the ground 
that Dukhbhanjan and Baly Manjhi were 
dead, and that no heir had applied for regis- 
tration in their place in his sherzsta. The 
Deputy Commissioner rejected the applica- 
tion in a judgment, dated 7th September 
1901, (Exhibit A60), which should be read. 
The decision was confirmed by the Commis- 
sioner and the Board of Revenue. From 
what the {Deputy Commissioner says there 
would appear to be ground for supposing 
that Dukhbhanjan was not only alive at the 
time but in collusion with the plaintiff. 


The next step was taken by the defendante, 
who, in 1604, applied to the Deputy Commis- 
sioner for an order under section 36 of the 
Act, requiring the plaintiff to admit them 
to registry 1n his shertsta. The application 
was acceded to and an appeal to the Com- 
missioner was dismissed. The decision, of 
course, does not affect the parties in the 
present suit, and indeed the plaintiff was told 
his case to the Civil Courts. But 
it may be observed that the defendants 
maintained the position taken by the Manjhis 
in the litigation of 1867 to 1869, ezz., that 
the tenure was permanent, heritable and 
transferable, 


Now the plaintiff’s case is that the claim, 
put forward by his father in 1867, waa false, 
and that the decision arrived at is not 
res judicata and does not conclude him in the 
present suit. So far I agree. But on other 
grounds, I think that the case, which he has 
Seb up, is ‘open to the greatest suspicion, 
and that the suit must fail. [ have already 
dwel& on the fact that things continued for 
many years in the position in which they 
were left at the close of the litigation in 1869. 
The claim made by the plaintiff was rejected 
by the Courts and the claim made by the 


- defendants in the suit stood unchallenged 
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before the world for oyer 30 years. In the cir- 
cumstances, there is at the least a strong sem- 
blance of unfairness in the plaintiff coming 
forward now with a new case and attempting 
to oust the defendants under colour of a claim, 
which, so far as appears, has never before 
heen openly asserted and for which there is 
no documentary support of any kind. Ido 
not think that people should play fast and 
loose with their neighbours in this way and 
lam disposed to think that if it were neces- 
sary to consider the question, the principle 
“of equitable estoppel might be found to apply 
to this case. 

The defendants, no doubt, are money- lenders, 
but money-lenders are entitled to justice and 
other people may sometimes be as grasping 
as any money-lender. I should not be 
surprised to learn that the proceedings 

“before the Deputy Commissioner and this 
suit are due to the heavy selami or fee which 
the plaintiff unsuccessfully attempted to 
obtain from the defendants as the price of 
their registration in his sherista. In this con- 
nection, reference may be made to the 
evidence of Sheo Prosad Sahu which may be 
compared with that of the plaintiff. The 
former says that he had tried to get his name 
registered, but could not pay the large fee 

(Rs. 10,000) demanded by the plaintiff. He 
lent the plaintiff Rs. 2,000 in 1324, a debt 
which was re-paid two years later. The 
plaintiff denies knowledge of the connection 
of the defendants with the lands in suit till 
he instituted his case before the Deputy 
Commissioner in 1901 (1308). But he 
admits the loan from Sheo Prosad which he 
says he re-paid in 1307. However that may 
be and whether the principle of estoppel 
applies or not, I am of opinion not only 
that the plaintiff has failed to establish his 
case, but also that regard being had to the 
long possession of the Manjhis and the Sahus, 
to the fact that the defendants’ father was 
reduced to putting forward a false case in 
1867, and to the subsequent history of the 
Mauzas, there is on the whole a preponder- 
ance of evidence in favour of the claim made 
by the defendants: Cf. Ram Ranjan Ohakerbati 
xy. Ram Narain Sings (29), and Sri Rajah 
Sobhanadri v. Sri Rajah Venkatanarastmha(3). 

The question of limitation was not much 
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discussed at the Bar, but on this question 
also I am disposed to decide in favour of the 
defendants. The claim to hold this tenure as 
a permanent, heritable and  trausferable 
tenure was certainly made and made adversely 
to the landlord in the litigation of 1867 69, 
and the pessession of the tenure under 
this adverse claim has, in my opinion, 
been sufficient in publicity, continuity 
and extent to admit of the application of the 
law of limitation: Of. Thakore Fatesingii v. 
Bamanji Ardeshir Dalal (4), Seshamma Shettati 
v. Ohickaya Hegade (5), Parameswaram Mum- 
bannao v. Krishnan Tengal(6) and Ishan Ohand- 
ra Miter v. Raja Ramranjan Onakarbutty (7). 

It may be wellto adda few words with 
reference to certain documents which do not 
bear directly on the Mouzas in question, but 
were produced by the plaintiff as precedents 
in his favour. Before doing so, T would add 
that a perusal of Chapter X! of Volume IX 
of the Bengal District Gazetteers (recently 
published) is of some assistance from the 
historical point of view. As to the admis. 
sibility in evidence of such a work for what 
ib is wortb, reference may be made to the 
penultimate paragraph of section 57 of the 
Evidence Act and to Garurudhwaja Prasad 
v. Sugerundhwaja Pershad (8). 

Exhibit 2, a deed of 18th November 1800, 
has already been referred to. 

Exhibit 7 isa judgment of the District 
Judge of Ramgarh, dated 24th February 
1826. From the last paragraph of the judg- 
ment, [ gather that the Jagir in question in 
that case was one of the superior Jagir in 
the District for which see the volume cited 
pages 127-129. 

Exhibit 8 is a letter from the Acting Sec- 
retary to the Government of India to the 
Board of Revenue, dated 25th October 1397. 
This also appears to refer to the superior 
Jagirs. From the Gazetteer it would appear 
that the Government has modified the posi- 
tion then taken. 

Exhibit 15 is a judgment, dated 27th 
January 1831. The same observation ap. 
plies and, moreover, the Jagir in this case 
was apparently a maintenance Jagir, 

Exhibit 14 is à judgment, dated 6th May 
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1833. Hera again we hava a superior Jagir 
granted in lieu of maintenanee. 

Exhibi5 6 is a robagar? or order by the 
Distriet Court dismissing an appeal from the 
judgment of the Pandit of the Court, dated 
27th January 1831, (Exhibit 15). 

Exhibit 12 and Exhibit. 11 are two judg- 
ments by tae Assistant Commissioner of 
Lohardaga and by the Commissioner on - 
appeal, dated respectively, 12th January 
1861, and 22ad February 1862, It was 
expressly found that the villages in suit were 
held on condition of service as  dewari 
(sentry). There was a sanaa but it was not 
admitted in evidence because i6 was unstamp- 
ed. It may be this was the precedent which 
has led the plaintiff in the present suit to. 
allege that after the guarding of the Kanda 
Ghat was taken over by the Government, the 
Maujhis served as dewarzs, an allegation which 
has been held to be unfounded. In this 
connection, I may add that the oral evidence 
on the subject of the resumption cf Jagirs 
admittedly burdened with the performance 
of a service on the Jagirdar, failing to pər- 
form the service, is to my mind beside the 
mark. As [ have said before, this right of 
resumption under certain conditions is not 
denied in the present suit. 

Exhibit 9 and Exhibit 13 are judgments of 
the Subordinate Judge at Ranchi and of the 
High Court on appeal dated respectively, 
15th January 1897, and 17th June, 1898. 
In this case, there was a Jagir patta which, 
as the High Court held, showed “that the 
grant was made on condition of service and 
loyalty," A kabulat, executed by the lessee 
of the same tenor, was also produced. Much 
the same observations apply as have been 
made above in reference to Exhibits 12 
and 11. 

Exhibit 5 is a judgment of the Munsif of 
Daltonganj, dated I4th May 1900. He 
found that the lands in dispute formed a 
mokurart mourashi ote (a ryot? holding) and 
that the holding was not saleable without the 
consent of the landlord. The case seems to 
me to have no application or a very distant 
application to the present case. l6 was con- 
tended for the plaintiff that it is part of the 
Common law or custom of the country that, 
grima facie, no holding or tenure is transfer- 
able: This may be so or may have been so 
and there may be parts of the country where 
the Tenancy Act ia not in operation and 
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in respect of tenures the principle 
ad in section 11 of the Tenancy Act 
in accordance with the eurrent of 
or where many or most tenures are 
isferable. But it cannot be denied 
an in those parts of the country, there 
| tenures which are transferable by 
ns of their creation or have become 
‘able ag the result of the conduct of 
rties interested in regard to them. 
ise wag made to the case of Hzramoiz 
v. Annoda Prosad Ghosh (9), but that 
quite consistent with what I have 
[ have already found on the evidence 
case that the tenure now in question 
attribute of transferability. 


bit 10 is & judgment of the High 
lated 21st June 1905. It relates to 
erance grant and nothing more need 
about it, 


y mind, these various documents have 
ring on tbe present case and I only 
hat the plaintiff should have been at 
ible and expense of printing so much 
matter. 


ing with great respect and great 


ce from my learned brother, I 
iat the appeal should be dismissed 
its. 


ash Behary Grose, Babus Golap Chandra 

Dr. Sarat Chandra Basak, Babus 
| Sekhar Fershad , Singh, Sajant 
anha and Harihar Prosad Singh, for 
iellant. . : 


'. Ohakravariz, Babus Umakali Mukerji 
hu Nath Singh, for the Respondents. 


JUDGMENT. 


ws, C. J.—The plaintiff is the pro- 
f Tappa Taraia, and included in that 
are two villages, Kanda and Toli, 
illagea were granted by the plaintiff's 
s to the ancestors of Dukhbba»jan 
y Manjhi, but as the result of several 
ro sales, some private and some by 
ind dating from 1877 to 1899, the 
ifs Nos. 1, 2 and 3 claim to be entitl- 

annas of Kanda and l5 annas of 
'efendant No. 4 claims to be entitled 
emaining 1 anna of Toli, asa pur- 


. L J. 568. 
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chaser, According to the defendants Nos. 1, 
2and 3, the price paid by them exceeds 
Ra. 17,000. 


The plaintiff alleges that the two villages 
were held by Dukhbhanjan and Baly Manjhi 
and by their ancestors before them ona 
service tenure on condition of paying Rs. 19 
annually for rent and that "the servico 
consisted of Ghatwali service at Kanda Ghat, 
and afterwards. when Government made 


Separate arrangement for guarding the ghat 


by the appointment of Police Officers, the 
same consisted of service as sepoy in plaintiff's 
deorz," It is the plaintiff's case that the 
tenure, as being a service tenure, was inalien. 
able and was liable to resumption not only 
on failure of the grantees or their heirs (o 
render service but also in the event of transfer. 

The plaintiff alleges that Baly Manjhi died, 
and since 1898, Dukhbhanjan ceased to render 
service and thaton the 7th of September 
1901, he became aware of the invalid sale to 
defendants Nos, 1, 2 and 3 and later of the in- 
valid purchase of defendant No. 4. "The cause 
of action,” according to the plaintiff, ' arose 
in 1898, when service was discontinued, and 
also on the 7th September 1901, date of the 
Deputy Commissioner’s order, and also on the 
10th December 1904, date of the order of the 
Commissioner of Chota Nagpur Division and 
also when the plaintiff became aware of the 
invalid transfer to defendant No. 4.” To 
these orders of the 7th September 1901, and 
the 10th December 1904, [ will refer later. 

it is in these circumstances that the 
plaintiff has brought this suit whereby he 
prajs as follows: 4 


“(a) That it be declared that the Jagir 
Mouzas Kanda and Toli are resum. 
able by the plaintiff on the omie- 
sion of the Jagirdars to render 
service for which the Mouzas had 
been granted; 

(b) That it be declared that the Jagir 
Mouzas are non-transferable by the 
Jagirdars; 

(c) That it be declared by the Court that 
the defendants have got no valid 
title to Mouzas Kanda and Toli on 
account of the invalid transfer and 
that the plaintiff has become en- 
titl&& to resume the Mouzas Kanda 
and Toli; 
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(d) That. the defendants be dispossessed 
from the entire villages, Kanda and 
Toli, and that the plaintiff be given 
khas possession over the said 
Mouzas." 

It has been stated before us by the plaint- 
if that though the word resume’ is used, the 
purpose of this suit is not the imposition of 
ront or ravenue but recovery of actual posses- 
son of the land, : 

Al the defendants have contested the 


plaintiff's claim and their defence succeeded | 


before the Subordinate Judge of Palamow by 
whom the suit was dismissed. An appeal 
was preferred to the High Court and heard 
by Doss and. Richardson, JJ. They were 
divided in opinion. The present appeal is 
under clausa 15 of the Letters Patent from 
the judgment of Richardson, J., which was in 
favour of affirming the decree of the Sub- 
ordinate Judge and so prevailed. 

The principal question is whether the two 
villages of Kanda and Toli were held on a 
service tanure and were inalienable and 
whether they are liable to be forfeited by 
reason of the non-performance of service and 
the transfer of the tenure. It ia 
clearly established that there -was a grant 
of these two villages. Unfortunately, the 
grant cannot be produced as it has been lost. 
This is due to no fault of the defendants or 
their predecessors, for ib is proved that the 
document was filed in a ease before the 
Adalat Dewani at Lohardage, and, with all 
other records, was destroyed in the mutiny. 

But though the original has been lost, one 
would have expected the plaintiff to have in 
his possession a copy of this document, as he 
has of others. He, however, declares that the 
. copies of the sanads of Mouzas Kanda and 
Toli are not in his sherista, 


“The grant is one of considerable antiquity, 
and there bas been long continued enjoyment 
under it. But there has been no lack of 
endeavour onthe part of the plaintiff and 
his father to re-gain possession of these two 
villages free from any tenure created by the 
grant, 

As far back as 1867, Lachmi Baksh Rai, 
the plainti£'s father, instituted a suib in the 
Court of the Deputy Commissioner of 
Lohardaga against Rittaran Manjhi for 
himself anc. as guardian for others, includ. 
ing Dukhbhanjan, then a minor. The purpose 
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of the suit was to obtain possession of Kanda 
and Toli, and the case made by the plaint 
was that the villages had been granted 
to the ancestor of the defendants not on 
service tenure but as tjara, i.e, treca for life, 
and that the grantees had all died. The 
defendants, by their written statement in that 
suit, alleged possession for more than 60 
vears, that the property in dispute was 
khunt-katt property reclaimed by Ghansham 
Manjhi, the common ancestor of the defend. 
ants and of other share-holders, “by clearing 
jungle and uprooting shrabs, and that a 
hereditary grant had been made.” The 
Deputy Commissioner held that the plaintiff 
had entirely failed to prove his case and he 
remarked that it was not necessary to allude 
further to the defendants’ title than to say 
that regarded relatively there was much 
more evidence before the Court to prove 
it than there was to prove the plaintiff'g 
claim. 


The result was that the suit was dis- 
missed. 

An appeal was preferred to the Judicial 
Commissioner of Chota Nagpur, but it was 
dismissed, and a special appeal to the High 
Court met with a similar fate. Delivering the 
jadgment of the High Court, Markby, J., said 
that ‘the defendants and plaintiff agreed 
that some 40 years ago the land passed into 
the possession of the defendants’ ancestors, 
but the plaintiff alleged that that was a 
grant to three specified peraons, the last 
of whom died in the year 1858, z.e., nine years 
before the commencement of this suit. The 
defendant alleged that it was a grant in 
the nature of Jagir given for certain service 
and if is admitted that they remained in 
possession up to the time that the suit was 
brought." Much has been made by plaintiff 
of the words "given for certain services,” 

The next attempt bo re.gain possession of 
the villages was in 1901, when the present 
plaintiff applied, under section 34 of Act 
I of 1879 B. C., to be put into possession on 
the ground that Dakhbhanjan and Baly 
Manjhi were dead, aud that no heir had 
applied to be registered in their place. The 
application was opposed by Sheo Persad 
Sahu, Joygobind Sahu and Ramnarain Sahu 
who maintained that the tenure was not re- 
sumable bat was granted as a khuni-kait, 
several generations ago. They further 
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alleged that they had acquired the “property 
by purchase and that Dukhbhanjan was not 
dead Their opposition prevailed and the 
application was rejected on the 7th of Sep- 
tember 1907. This is treated by the plaint- 
iff as a cause of action, 

An appeal was preferred first to (lio Com- 
missioner and then to the Board of Revenue, 
bat in each case with no success. 

In 1904, the defendants applied under 
section 836 of Act I of 1879 for an order re- 
quiring the plaintiff to admit them as 
tenure-holders in the, registry of his sherista. 
The application was granted and an appeal 
from this order was dismissed on the 10th of 
December 31904 This too the plaintiff des. 
eribed as a cause of action. 

lt is worthy of note that in the SAE 
proceedings instituted by the present plaintiff 
and his father, neither of them alleges that 
the villages were held on a service tenure, 
and yet that would have been a natural 
allegation to make, had there been any founda- 
tion for it. 

In the judgment of the High Court, there 
is the expression a “Jagir for certain 
services,’ and oonsiderable reliance seems to 
have bsen placed on it by tha plaintiff. Bat 
i& is obvious, that the services to which 
Markby, J., referred were past and not future 
servicss. The actual words of the learned 
Judge are these:—- the defendants alleged 
that it was a grant in the nature of a Jagir 
given for certain services.” ` 

Now the defendants did not appear before 
the High Court so that the allegation must 
have bsen that made in the written 
statement. But the only services mentioned 
there is the reclamation by clearing jungie 
and uprooting shrubs, and that reclamation 
was a vast not a future service. The previous 
litigation then, so far from helping the 
plaintiff’s case, is really against it, for while 
it goes to show that there had been a long 
possession of the property by the Manjhis, 
there is an absence of any suggestion by the 
plaintiff or his father of aservica tenure. 
In contrast with this we have the assertion 
by those opposing the plaintiff and his father 
that the property was hhut-kutht ard this 
implies that the tenure was free from any 
obligation for service. What then is the 
evidence in this case by which the plaintiff 
seeks to prove that the villages were held 
on service tenure? ` 
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First the plaintiff makes much of the fact 
that in a series of documents the villages 
are described as “my ancestral Jagirdari 
interest" or by some cognate phrase. This, 
according to the plaintiff, supports his con- 
tention that the villages were held on Jagir 
tenure, and this, he maintains, implies that 
ibis a service tenure. Buta Jagir is not 
necessarily conditional; ib may be unoon- 
ditional as where ibis a grant for services 
already rendered and this is apparent from 
Dosibai v. Ishvurdas (10). Then witnesses 
have been called to prove that Jagirs in this 
District are liable to forfeiture on alienation 
but the utmost that they go to show, accord- 
ing to the learned Sabordinate Judge, is 
that the tenuresin Palamow which are known 
as Jagirs are as a general rule conditional 
on service inalienable and liable- to resump- 
tion on alienation or failure of service. 

Bat this class of evidence is of little or 
no value, for the tenure now in question 
was created by a document. And where 
that is so, the terms on which the land is 
held, its alienability and its liability to 
forfeiture must depend on the terms of the 
particular grant, and not on the terms of 
grants that may have been made to others. 

I now pass to the evidence that has been 
adduesd with a view to showing that service 
has actually been performed in respect ‘of 
these two villages. The platntiff’s version 
is that originally there was ghatwali service 
at Kanda Ghat but about the year 1886 
the Government made arraugements for 
guarding the ghat by their own Police 
Officers and that the service of the Ghatwals 
then terminated The plaintiff himself does 
not profess to have seen ghatwali service on 
the ghat and this I can well understand, 
for he did not take over the management 
of his reyasat till 1293, and at that time the 
ghatwali service could no longer have been 
in existence. All heis able to say as to 
this is that he heard from his uncle that all 
Jagirs were on the condition of service, 
that when Kanda Ghat was settled by 
Government, the Jagirdars of Kanda and 
Toli served as durwans at his residence at 
Bisrampore. He deposes that when he 
began to manage his own affairs, Dakhbhanjan 
was one of the durwins. The plaintiff'a wit- 
nesses go further than the plaintiff: they 


(10) 9 B, 861, 
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profess to have seen ghatwali service ren- 
dered by Dakhbhanjan and Baly Manjhi 
at the ghats as well as durwans or sentry 
duty at Bisrampur. The Subordinate Judge 
did not credit the evidence as to service at 
the giat and Richardson, J., bas accepted 
his view. Doss, J., also agreed with the 
Subordinate Judge that it was extremely 
improbable that after the signal success, 
which the Manjhis achieved in the litigation 
with the plaintifi’s father in the year 1867, 
they would render any service of a personal 
nature, but influenced by certain considera- 
tions to which he alludes, and the evidence 
of the defendant’s witness No 2 Khareg 
Manjhi, he came to the conclusion that the 
ghatwali service must have been discharged 
by the Mavjhis.9 

Bub in two important respects, the learned 
Judge was in error: first, he was mistaken 
in supposing that it had never been suggest- 
ed by the Manjhis that these Mouzas had 
been granted to their ancestors as a reward 
for some past services rendered by them. 
In their written statement in the litigation 
in 1867, they distinctly averred that the 
property in dispute was khut-kuthe reclaimed 
by their ancestor. 


Next, the learned Judge was mistaken as 
to the evidence of Kharag Manjhi. We 
have examined the record and also the 
Subordinate Judge’s notes and I have no 
doubt that a “never” has dropped out, and 
that the testimony of the wiiness was the 
exacb opposite of what tha learned Judge 
gupposed. v 

The Subordinate Judge, while unconvinced 
as to service at the ghais, felt it difficult to 
believe that a person in the position of the 
plaintiff would come to Oourt and swear 
that Dukhbhanjan had actually worked as a 
sepoy ab the gurh at Bisrampur, if there were 
no foundation for the statement. 

Doss, J., thought the story of the Manjhis 
having served as sentries at the plaintiff's 
residence at Bisrampur as devoid of founda- 
tion, and Richardson, J., evidently was of the 
same Opinion. : 

But while the Subordinate Judge was not 
prepared to disregard the plaintiff's evidence as 
to the performance by Dukhbhanjan of sentry 
duty as Bisrampur Gurh, he clearly did not 
connect that service with the tenure of Kanda 
and Toli. This I can well understand for 
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if, as I think, there was not any service after 
the litigation of 1867,—and itis not sug- 
gested that there is evidence of any. prior to 
that,—it is in a high degree improbable that 
Dukhbhanjan would have undertaken the 
performance of sentry service in respect of 
the villages after the abolition of the ghatwali 
in 1886. To begin with, it must be borne in 
mind thatthe Manjhis had begun to part 
with their interest in the villages ag far back 
as 1877, and Dukhbhanjan was party toa 
zarpeshg: mortgage in 1875 and a sale deed 
in 1882. Then, again, we have no explanation 
as to how the sentry or durwan service at the 
palace could have'been imposed in place of 
the service at the ghats and the mere fact 
that Dukhbhanjan may have worked as a 
durwan at the palace in 1893, falls very far 
short of proving that this service was an 
incident of the tenure on which the two 
villages were held. 

The conclusion, then, to which I come is 
that, no ghatwali service is proved, and that 
if Dukhbbanjan worked as a sentry or durwan 
at the palace,—a point which I am not pre- 
pared to affirm,—it was not as an incident of 
the tenure on which the villages were held, 
and that the villages in fact were not held on 
service tenure. In arriving at this concla- 
sion, I have not overlooked the plaintiff's 
argument that unless the grant was for 
service to be rendered there was no motive 
for the grant. But futare services are not 
the sole motive for grants of land, and the 
defendants’ story 18 at least as probable as 
the plaintiff's. Butif the villages were not 
held on a service tenure, then it is conceded 
they are not ‘inalienable, and thus the basis 
of the plaintiff's claim fails. 
` lf the tenure in its origin had been con- 
ditional on service, then it would have been 
necessary to consider whether on the deter- 
mination of the service either by the Govern- 
ment, or by rcason of long failure to perform 
the same, the lands would not have become 
alienable : Rudhaba? v. Anantrav (11). 


But in view ofmy finding, itis unnecessary 
for me to pursue this inquiry. Nor need I 
eonsider how far the payments made by the 
defendants and the receipts held by them 
place an obstacle in the way of the plaintiff's 
right to recover possession. It is enough 


(11) 9 B. 198. 
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for me to say that, for the reasons I have al- 


ready indicated, in my opinion, the plaintiff's : 


suit must fail and this appeal should be dis. 
missed with costs. 

HARINGTON, J,.— This case comes before us 
in consequence of a difference of opinion bet- 

. ween Doss and Richardson, JJ. 4 

The suit was for possession of two 

Mouzahs, Kanda and Toli, which fall withiu 
. Tappa Taraia of which the plaintiff is the 
proprietor, i 

The defendants, who are in possession of 
Kanda and 15-annas of Mouzah Toli, acquired 
these estates by a series of purchases from 
the Manjhis who previously held them under 
the plaintiff, . 

The plaintif saya ths Mouzahs in question 
were a Jagir conditional on the performance 
of ghatwali services and that as such they 
were inalienable: and that the Manjhis having 
alienated them, the plaintiffs are ontitled to 
resume possession. 

Tbe defendants, on the other hand, allege 
that the tenure in suit is a permanent, here- 


ditary and transferable tenure and they are’ 


the transferees. 

The Subordinate Judge 
plaintiff's Buit, 

The case for the plaintiff is that tha 
Manjhis performed the service of guarding 
thé passes as a condition of their tenure of 
the Mouzahs in question, up to about 20 years 
ago when the Government took over that 
duty: that then the tenant of the-Mouzahs 
acted as a guard or sepoy for the plaintiff 
as a condition of his tenure, in lieu of the 
services which had been undertaken by the 
Government, 


dismissed the 


To show that the tenure of these Mouzaha 
is conditional on the performance of services, 
evidence was called to prove that Jagirs, 
in the District of Palamow, are burthened. 
with the performance of services and a. large 
number of leases and deeds of sale were pro- 
duced covering a period of from 1875 to 1899 
in which the defendants’ predecessors had 
invariably described the Mouzahs as forming 
their Jagirdari interest. It was argued that 

"6 was well-known in the District that the 
' Jagirs were conditional service tenures and 
that by thus describing them the persons 
from whom the defendants derived their title 
in effect admitted that the Mouzahs were 
inalienable and it was contended that the 
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expression “Jagir for services rendered" which 
was applied to the Mouzahs in question in 
the judgmenb for the High Court in 1567, 
shewed that they were held on condition of 
performing service. But the grant itself was 
not produced, It was stated that the docu- 
ment under-which the Mouzahs were origi- 
nally granted was destroyed with other papers 
filed ina suit by the defendants at the 
time of the mutiny and the plaintiffs 
produced no record from their sherisia to 
show the terms on which the grant was 
made, In the absence of direct evidence, 
much reliance was placed on the use of the 
word Jagir both in the judgment of the 
High Court and in the documents. Bat 
this expression may quite as well refer 
to past as to future services for a Jagir is not 
necessarily a grant conditional on the ren- 
dering of services by the grantee nor is it 
necessarily inalienable. 

Wilson in describing a Jagir says: “The 
assignment was either conditional or un- 
conditional : in the former case, some public 
Service, as the levy and maintenance of 
troops, or other specified duty, was engaged 
for: the latter was left to the entire disposal 
of the grantee.” 


Ido not think that evidence that Jagirs 
in the- District were conditional and in. 
ulienable would be sufficient to justify the 
inference that this particular Jagir was 
burthened with these conditions without 
either evidence to provo the terms of the 
grant or to establish by credible witnesses 
that the grantees or their successors had, 
for a number of years, performed the 
services and had not alienated the pro- 
perty. Here, though the defendant gives 
a good reason for being unable to give 
direct evidence, as to the terms of the grant, 
the plaintiff gives no explanation of the 
non-produetion of any copy or record of its 
conditions. 


















Then there is the record of other litigation 
which tells against the plaintiff. 


In 1867, his predecessors sned tho pre 
decessors-in-title of the defendants fo 
possession of the two Monzas, which a 
the subject of the present suit and 
the ‘plaintin that suitit was alleged t 
the lands had been granted to ‘the 
fendants for lifa on their paying Rs. 19 


- 
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rent and carrying ont orders according to 

zemindare practice. 

The plaintiffs were unsuccessful; though 
they prosecuted their claim up to the High 
Court, the judgment, dismissing their suit, 
was affirmed. 

It is very significant that in this case 
the plaintiffs did not allege an inalienable 
ghatwali tenure, the plaint refers tothe de- 
fendants ‘carrying out the orders according 
to the zemindart practice’ and although 
this might be consistent with the case 
set up by the plaintifi as to the state 
of things after the Government had taken 
over the duty of guarding the passes, it seems 

: to me quite inconsistent with the plaintiff’s 
case as to the state of things when it 
was filed in 1867, vzz., that at that time the 
service of guarding the passes was a con. 
dition of the tenure. 

And the result of this litigation throws 
the very gravest doubt on tho truth of 
the oral evidence that services were 
actually performed since 1867 for, as the 
Judge points out,ib is very unlikely that 
having been successful in this litigation, 
the tenants wculd burthen themselves with 
services which they were then held to be 
not compellable to render. 

There is another point which weakens 
the argument ofthe appellant that Jagirs 
in the District of Palamow were necessarily 
inalienable and that in the various deeds 
of sale, which have been produced, the 
property is described as Jagir. I do not 
believe that persons would have been found 
to buy if, on the face of the sale-deed, they 

were buying what the vendor had no power 

to selland were getting nothing by their 

purchase. Itis, of course, possible that a 

speculator might buy under these con- 
ditions but he would give far less than 
the ordinary market price—I can find no 
suggestion thatthe prices given for the 

-Jagirdari land were less than the usual 

prices of ordinary lana in the District, 

There were other legal proceedings which 
iso tell against the plaintiff—~particularly 
roceeding taken by the present plaintiff 
nder section 34, Act I of 1879 (B.C), 
. obtain possession of Kanda and Toli on 
e ground that they had escheated to him 
ough failure of the heirs of the grantee. 
'@ objectors, while denying that the Mouzas 
resumable, set up a title by purchase 
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——aud the objectors were. successful in 
defeating the plaintiff's claim. 

In view of the positidn asserted by the 
plaintiff in previous litigations, the absence 
of direct evidence of the terms of the grant 
or of evidence which oan be believed that , 
any services had been performed within 
the forty years, Ido uot think if can be 
said that the plaintiff has proved his 
case. In my opinion, therefore, the suit 
should be dismissed, 

Mooxerses, J.—I agree that the claim of 
the plaintiff is entirely unfounded, 

The plaintiff seeks to recover possession 
of two villages Kanda’ and Toli on the 
ground thatthe tenure under which they 
were held by the predecessors of the defend- 
ants has been forfeited. His allegation is 
that the tenure was granted to the ancestors 
of Dukhbhanjan and Baly Manjhi on con- 
dition thatthe grantees and their heirs in 
succession would pay a sum of Ra. 19 as 
annual rent and also render service to the 
grantor and his representatives. Tb is alleged 
that the service was originally that of a Ghat- 
wal at Kanda Ghat, andthat subsequently 
when the system of Ghatwals was abolished by 
Government and Police officers were appoint- 
ed to guard the mountain passes, the service 
rendered was that of sentry in the mansion of 
the plaintiff. The plaintiff further asserts that 
asa service tenure it was liable to be forfeited 
upon failure torender service as also upon 
alienation of the lands comprised in the grant, 
The plaintiff seeks to eject the defendants 
on the ground that performance of service 
has been discontinued from 1898 and that 
the lands have also been improperly trans- 
ferred. 

To determine the rights of the parties, it 
is essential to bear in mindthat their common 
case is that the grant was made under a 
written instrument executed in the beginning 
of the 19th century. The original deed, 
however, is not forthcoming; it had been filed 
in Court ia a suit in 1857 and was destroyed 
along with other records at the time of the 
mutiny. The plaintiff alleges that he cannot 
trace in his office a copy of the grant. Con- 
sequently, we must proceed on the assump- 
tion that so far as the precise terms of the 
original grant are concerned, neither primary 
nor secondary evidence is available. The 
plaintiff has, consequently, been driven to 
make an attempt to establish the terms of 


Vol, XXI] 


BHAGWAT BUKSH ROY t£, SHEO PERSHAD 3AHU, 


the grant, which he asserts was a Jagirdari 

| grant, by indirect evidence. A considerable 
body of evidence kas been adduced to prove 
the terms of Jagirdari grants which are said 
to be common in that part of the country. The 
earliest of these grants dates back to the 18th 
November 1800 and is nearly contemporaneous 
with the lost grant. [tis fairly clear, how- 
ever, that evidence of this class, even if it be 
assumed to be admissible, is necessarily of 
little value. It was ruled in Hollingham v. Head 
(12), that where the question is, whether A. 
«de a contract with B. subject to a certain 
fication, evidence of the fact that he 
sontracts with other persons subject to 
e same qualification, is inadmissible. Mr. 
Justice Willes observed as follows: “Does 
the faet of & person. having once or many 
times in his life done a particular act in a 
particular way make it more probable that he 
has done the same thing in the same way upon 
another and different occasion P? To admi 
such speculative evidence would, I think, be 
fraught with great danger.” To the same 

. effect are the decisions in Oarter v. Pryke(13), 










7 BSuenceley v. DeWillott (14), Smith v. Wilkins 


pog, Barden v. Keverberg (16). The case 
“rd v. Buchanan (17) is clearly dis- 
ting 213 able and is not opposed to this view. 
But it has been said that the terms on which 
A. let land to tenants other than B. may be 
admissible to show the terms on which he 
let land to B. if all the lands are subject to 
the same custom: Doe d. Foster v. Sisson (18). 
Even if it be assumed, therefore, that evidence 
of this description is notinadmissible, but that, 
as has been maintained on high authority 
(Wigmore on Evidence, section 377), the ques- 
tion in each instance is merely of the probative 
value of the particular facts offered in evi- 
dence, it is plain that the evidence adduced 
in the present case is entirely valueless. 
The element of & different personality is so 
important in affecting -the making or the 
terms of a contract that the likelihood of 
making & similar contract with different 
persons is very much smaller, when a contract 
(12) (1858) 4 C. B. (x. s.) 388; 114 R. R. 780; .27 


J. O. P. 241; 4 Jur. (x. 8, 379; 6 W. R. 442; 31 L, T. 
» S.) 84. 

(13) (1792) Peake 95 at p. 180. 

14)(1806)7 East 108; 3 Smith 289; 103 Eng. Rep. 42. 
| ing) (1833) 6 C. & P. 180. 
! A1v; (1836) 2 M. & W. 61; 2 Gale 201; 6 L.J. Ex. 68. 
/ (17) (1870) 5 Q. B, 285, 89 L. J. Q. B. 71; 22 L, T. 
123. 
(18) (1810) 12 Bast 62; 104 Eng, Rep. 25. 
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is sought to be evidenced by other contracts 
with different persons than even in the case 
where a contract is sought to be evidenced by 
other contracts with the same person. [I 
hold, therefore, that evidence of this des- 
cription is of no assistance to the plaintiff. 
The plaintiff then relies upon the fact that 
in numerous deeds of sale under which the 
properties in suit have been 47” 
part from time to time, the 
with singular uniformity, d 
terest they had as their 
and he contends that the term sus... . 
an inalienable service tenure. This conten- 
tion is clearly unfounded, though it is sought 
to be supported by a reference to Hunter’s 
Statistical Account of Bengal, Vol. 15, pages 
392, 396. It is well-known that the term 
Jagir does not necessarily imply a conditional 
grant, and it was pointed out by Harington 
in his Analysis of the Bengal Regulations, 
Vol. III, page 408, on the high authority of 
the Minute by Sir John Shore, dated the 2nd 
April 1788, that Jagirs were of- two kinds, 
conditional and unconditional. This is se- 
cepted as an accurate statement by iield in 
his introduction to the Bengal Regula- 
tions, page 93. This view is also supported 
by the decision of their Lordships of the 
Judicial Committee in Dostbat v. Isvardas 
(19), which confirmed the judgment of a 
Bombay High Court in Dostbat v, Isvardas 
(10). (See also the elaborate note by Wilson 
in his Glossary, page 224). Consequently, 
must take it that the mere fact 
that the tenure is deseribed as a Jagir 
is by no means conclusive, and that 
its incidents must be determined from 
other circumstances. One characteristic, 
however, is beyond the pale of controversy, 
namely, that the grant was heritable. Ag 
was pointed out by Sir Barnes Peacock 
in the case of Kooldeep Narain Singh v. 
Mohadeo Singh (20), which was heard by 
a Full Bench of this Court and ultimately 
taken before the Judicial Committee of the 


Privy Council, Kooldeep Narain Singh 
v. Government of India (21), if it ig 
proved by long uninterrupted usage 


that the lands have passed from ancestor 
to heir, that is, from father to son, for 
two or three generations without objection 


(19) 18 I. A. 22; 15 B. 222. 
(20) 6 W. R, 199; B. L. R. Sup. Vol. 569. 
(21) 14 MLA. 247; 11 B.L.R, 71; 20 Eng. Rep. 779 
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the inference would be that the grant 
was a grant of inheritance, ‘because the 
fact of descent from father to son is the 
strongest possible evidence of its hereditary 
character. In the present case, the lands 
have descended from ancestor to heir from 
generation to generation. We have in addi- 
tion the significant fact that on the 2ith 
September 1867 the plaintiff sued in eject- 
ment on the allegation that the grant was for 
life; this was repudiated by the defendant 
in that suit in his written statement, dated 
the 23rd December 1867, in which he asserted 
that the lands had been rec:aimed by 
the grantee. and that the tenure was 
.a Jagir ba-farzandan. The primary Court 
dismissed the suit on the 23rd August 1863; 
this decree was affirmed on appeal on the 
18th March 1859 and ultimately by this 
Court on the 6th September 1769. The 
plaintiff is, consequently, constrained to accept 
the position that the grantees hold under 
a hereditary tenure. 


As already stated, the evidence of grants 
to other persons and the description of 
the property as Jagir are of no assistance 
to the plaintiff. He has consequently endea- 
voured to prove that the grantees have 
always rendered service to him. The evi- 
dence must be examined in relation to three 
successive periods of time, namely, first, 
from the date of the origin of the grant, 
to 1867, when the suit for ejectment of 
the representative cf the grantee was com- 
menced; secondly, from 1867 to 1886 when 
the ghatwali service was discontinued; and, 
thirdly, from 1886 to 1898 when, according 
to the plaintiff, service was discontinued 
completely. As regards the first of these 
periods, there is no evidence that service 
was reudered ab any time prior to 1867. 
‘As regards the second period, the Sub- 
ordinate Judge was not favourably impressed 
with the evidence of performance of ghatwali 
service and the criticisms advanced on behalf 
of the appellants in this Court are not 
sufficient io show that the Subordinate Judge 
took an erroneous view of the matter. As 
regards the third "period, the Subordinate 
Judge was inclined to believe that one of 
the representatives of the grantees did render 
service as sentry or gate-keeper in the 
mansion of tke plaintiff, This evidence, 
however, has not heen accepted hy Mr. 
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Justice Doss and Mr. Justice Richardson 
as trustworthy. On the whole, therefore, 
the evidence of performance of service at 
any period is unsatisfactory, and the difi- 
culty in the way of the plaintiff is enhanced 
by the fact that he must establish not 
only that servica was rendered but also 
that it was rendered by the predecessor of 
the defendants as holders of the Jagirdari 
tenure in question. This part of the cage, 
however, is not free from doubt, and the 
fact of payment of certain assessment to 
the Government may possibly tend to show, 
that ghatwali services were at one ti 
annexed to the tenure; but ib is cleay 
even if we hold that services were a 
to the tenure, the case for the plaintiff 18 
fall of difficulties, : 


In the first place, assuming ib to be 
established that performance of servica was 
annexed to the grant, the plaintiff has not 
proved whether the grant was a mere grant 


in lieu of wages or was a grant subject to. . 


a burden of service. This distinction, as 
pointed ont by the Judicial Committee in 
Vankata Narasima Appa Rao v. Sobhanadri 
Appa Rao (22), where the view previous- 
ly taken in Ixlanand v. Munorunjan (23) 
and Forbes v. Meer Mahomed Tagi (24), 
was re-affirmed, is of a fundamental character; 
and, if, as there is good reason to hold, 
the grant was made as a reward for past 
service namely, reclamation of the land, 
the plaintiff would have to prove that merely 
because performance of service was annexed 
to the grant, non-performance ‘thereof entitles 
him to treat the tenure as forfeited. This 
he has not done. In the second place, 
assuming that the original service was 
ghatwali, the plaintiff would have to estab- 
lish that when such service became unneces- 
sary by reason of the action of the State, 
he was entitled in lieu thereof to claim 
the performance of another kind of service, 
namely, sentry-duty at his mansion. This 
he has not established. In the third place, 
assuming that performance of ser” ce could 
be claimed and has been improperly refused, 


(22) 88 I. A. 46; 20 M. 52; 38 0.1. J. 1; 10 C. W. N. 
161; 8 A. L. J. 55; 8 Bom. L. R. 3; 16 M. L. J. 1, 1 
M. L. T. 3. 

(23) I. A. Sup. Vul. 181; 18 B. L. R. 124. 

(24) 13 M. T A. 488; 6 B. L. R. 529; 14 W. R. (P.C.) 
28; 20 Eng. Rep. 614. 








. feited. This position he has 
attempted to establish. 
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plaintiff has to establish that where a 
tenure is held on condition of payment of rent 
in cash, and the performance of some service, 
he is entitled to treat the tenure as forfeited 
becanse performance of service has been 
refused though the cash rent has been 
tendered. This the plaintif has not 
proved. In the fourth place, there is no 
pretence that the plaintiff himself has paid 
the sum annually‘ payable to the State 
which the grantee had to pay on his 
behalf; if such payment has been made 
from year to year by the grantee, the 
plaintiff has to prove that notwithstanding 
such payment, the tenure has been for- 
not eveu 
In the fifth place, 
it is clear that assuming that ghatwah 
service was rendered at any time, such 
service terminated in 1886, and there is 
no reliable evidence of the performance 
of service at aty subsequent period by 
the representative of the grantee in his 
character as holder of the tenure. The 
surrounding circumstances make it very 
improbable that such service should have 
been performed. The holders of the tenure 
began to transfer the lands as early as the 
29th of November 1875, and there were 
numerous successive transactions from that 
date to the 16th March 1899. It is 
extremely improbable, to say the, least, 
that while the tenure-holders were repeat- 
edly acting on the assumption that they 
held a transferable tenure, they continued 
to perform service on the theory that they 
held inalienable service tenure. We must take 
it, therefore, that service, if ever rendered, 
terminated in 1886. If, then, the tenure was 
forfeited on this ground, the forfeiture 
took place in 1886, while the present suit 
was not commenced till the 8th Decem- 


ber 1905. At the date of the institution. 


of the suit, consequently, any possible 
claim of the plaintiff to enforce performance 
of the service or to recover possession on 
the ground of forfeiture by reason of non- 
performance of service was barred by 
limitation. The question necessarily arises, 
whether the plaintiff is, notwithstanding this 
fact, entitled to eject the defendants on the 
ground of forfeiture by transfer of an inalien- 
able tenure. The decision of the Full Bench 


of the Bombay High Court in Zadhaboz v. 
Anantarav(11) militates against the acceptance 
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of the contention of the plaintiff. On princi- 
ple, it may well be maintained that when 
service can no longer be enforced and the 
tenure, consequently, ceases to be a service 
tenure, the land eau be alienated; when an 
estate is freed from the burden of service, 
the reason for the preservation of the estate 
as inalienable disappears, alienation can be 
prohibited only with a view to prevent 
the permanent severance of the estate from 
the services annexed to it. [See also Vasanjz 
v. Lallu (95) and Bai Devkore v. Amrifram 
Jamiatram (26), which are not opposed to 
this view.] The decision of the Judicial 
Committee in Padapa v. Swami Rao (27), 
which reversed the decision in Swami Rao 
v. Padapa (28), is clearly distinguishable. 
The question there in controversy related 
to the status of a person who had acquired 
good title to a Vatan by adverse possession, 
and it was ruled that he would prima facie 
be in the same position asthe person law- 
fully entitled to the Vatan, though it was 
pointed out that if the adverse possessor 
were an independent trespasser and did 
not claim to be a Vatandar, other considera- 
tions might arise. In fast, the question 
before the Judicial Committee was similar 
to that raised before the Court of Appeal 
in England in Tichborne v. Weir (29) and 
in O'Oonnor v. Foley (30), where the question 
arose as to the liability of a trespasser 
who had acquired title as against the lessee 
by adverse posgession for the statutory 
period; it was ruled that the adverse posses- 
sor was nob bound by all the terms of 
the lease. The position, however, is funda- 
mentally different where, as between the 
grantor and the grantee, the grantee acquires 
by lapse of time aright to refuse service 
to the grantor. Ina case of this description, 
thé view may well be maintained that as 
the tenure had lost its character of service- 
tenure, the fetter of inalienability had been 
removed. From every possible point of view, 
therefore, the claim of the plamtiff turns 
out to be unsustainable and must be held 
to have been rightly disniissed. 
Apneal dismissed. 

(25) 9 B, 285. 

(26) 10 B. 373. 

(27) 27 L A. 86; 24 B. 556; 4 U. W. N. 517; 2 Bom, 
b. R. 548. 

(28) 18 B. 22. 

(29) (1892) 67 L. T. 735; 4 R. 26. 

(30) (1905) 1 Ir, R. 
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ALLAHABAD HIGH COURT. 
STAMP HEFERENOE IN Wxecurion SEGOND 
APPEAL No. 900 or 1912. 

July 4, 1913. 

Present: —dustice Sir George Knox, Kr., 
Mr. Justice Tudball and Mr. Justice Rafique. 
BAJRANGI LAL AND OTRERS—JUDGMENT- 
DEBTORS— A PPRLLANTS 
versus 
MAHABIR KUNWAR AND OTHERS— 


DEGREE- HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
vr.4 and 5—Appeal from final decree — Court-fec — 
Ad velorem. 

An ad valorem Court-fee should be paid on an appeal 
from the final decree passed under Order XXXIV, 
rule & It is not sufficient to stamp such an appeal as 
an appeal from an order, 


The material facts appear from the fol- 
lowing Stamp report and the opinion of the 
Division Bench. 

FACTS.—On the appeal being filed, the 
office reported as follows :— 

This is an appeal against an order passed 
under Order XX XIV, rule 5, and it is appeal- 
able as an appeal from decree. This appeal is 
valued 4t Hs. 582 11-9, on which a Court-fee 
of lis. 44-4.0 is payable. 
been paid, there is, therefore, a deficiency of 
Rs. 42-4 0 on this memorandam of'appeal. 

When the appeal was admitted, the office 
again made the following report: — 

For the reasons given in my report, dated 
the 14th of June 1912, on the memorandum 
of appeal to this Court, the decree-bolders 
respondents are liable to paya Court-fee of 
Rs. 105 on Rs. 1,508 6.1, the valuation of 
their appeal to the lower Appellate Court. A 
Court-fee of annas 8 having been paid, there 
is, therefore, a deficiency of Rs. 104 8.0 due 
from them for the lower Appellate Court. 

The Division Bench made the following 

ORDER. 


Knox AND RAFIQUE, JJ. — Another question 
arises in connection with this second appeal. 
Tho appeal before us is an appeal against an 
order under Order XXXIV, rule 5, of the 
Code of Civil Procedure. It was valued at 
Rs. 582-11-9 and was put in on » paper bear- 
ing in a Court-fee stamp of Rs. 2. The office 
reported that the fee payable was Hs. 44-4 
and that, therefore, the appellant had to pay 
a deficiency of Rs. 49.4. 

T'he appellant raised no objection and made 
good the deficiency. The stamp- oficer of 
the Court then pointed oub that for similar 


INDIAN OARER. 


Rupees 2 having . 


(1913 


reasons the deeree-holders, the respoudents 
in this appeal, were liable to pay a Court-fee 
of Rs, 105 instead of the Court-fes of eight 
annas which they paid on their appeal in 
the Court of the District Judge. There was, 
therefore, a deficiency of Rs. 104-8 due from 
them, 

The respondents contested this report an 
the Judge of this Court, to whom a referenca 
was made aud who happens to ba the 
Taxing Judge of the Court, held that tho 
matter was one for the Bench hearing the 
appeal. . 

The learned Vakil for the respondents 
contended before us that the fee, which he 
had paid in the Court of the District Judge, 
was all that was required by law and there ' 


.was no deficiency due from him. 


The question raised is not free from diffi- 
culty aud it will affect a large number of 
cases if this Court should held that an appeal 
from an order absolute should bear the same 
fee as if ib were an appeal from an original 
decree. The learned Vakil asks us for time 
in which to prepare the case. We grant 
two weeks but we think it would be well if 
we had another Judge to assist us in de- 
termining this question. Wo think that the 
learned Government Advocate should also ap- 
pear in the interest of the revenue. 

We direct that these papers be laid before 
the Hon'ble the Chief Justies with a request 
that a third Judge should be added to the 
Bench for the determination of this question. 

The case again came up before Knox, 
Tudball and Rafique, JJ. 

Mr. Wullach, for the Appellants. 

M. Sital Proshad Ghose, for the Respond- 
ents. 

The Court delivered the following 

JUDGMENT.—We have heard all that 
the learned Vakil for the respondent can 
urge in support of his contention that he was 
only bound in the lower Appellate Court to 
pay a Court-fee of anuas eight as though he 
were appealing from an order, iustead of an 
ad valorem duty. Looking to the change 
which has been made by the Legislature in 
Order XXXIV, rules 4 and 5, as compared 
with sections 82 and 89 of the Transfer of 
Property Act, we have no doubt whatever, 
that the Court-fee which he should have paid 
was an ad valorem Court-fee. The Legis. 
lature has deliberately altered the words 
"order absolute’ aud ro- placed them by tho 
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words "final deeree.” 


This is oar ang ver to 
the question. 


nami aereo P rt BERN, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
First Oivip Arrear No. 53 or 1911. 
i April.13, 1913. 
Present:——Mr. Crouch, A. J, C., and 
Mr. Hayward, A. J. C. ; 
MATHRADAS RAMCHAND — PLAINTIER 
~~ APPELLANT 


vOrSus IN 
Tug SECRETARY or STATE ror I WA 

In COUNCIL — Devrenpant— RESPON- 

Railways Act (IX of 1890), ss. 41, 42—Incompetency 
of ordinary Courts to consider questions of wndue or 
u wreasonable preference under section 42—Power of 
Ratlwoy Company to reserve separate accommodation 

.for different communities—Passenger entering carriage 
reserved for member of another community —Trespasser 
— Removable by Railway Company. 

It is not open to the ordinary Oourts, in view of the 
provisions contained in sections 20 to 41 of Chapter V 
of the Railways Act (IX of 15905,to consider or express 
any opinion whatever on ihe question whether there 


has been any undue or unreasonable preference with- 


in the meaniug of section 42 of the Act. 

There is nothing in the Railways Act, IX of 1890, to 
forbid the reservation of separate accommodation for 
different communities. 

When a passenger insists on entering a Railway 
carriage reserved for some other class of passengers, 
he becomes a trespasser. The Railway Compauy are 
entitled to remove him under the right aceerded by 
law to every proprietor to remove a trespasser and 
recognised by section 122 of the Railways Act of 1890. 


Appeal against the decision of the Addi- 
tional Judicial Commissioner of Sind. 
` For previous stages of this litigation see 2 
Ind. Cas. 378; 3 S.L.R 59; 11 Ind. Cas. 58; 9 
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carriage reserved for Indians was not so con- 
venient as that reserved for Europeansand that 
the reservation amcunted to an undue aud 
unreasonable preferencein favour of luro- 
peang contrary to the provisions of section 
49 of the Railways Aot, IX of 1890, and 
otherwise illegal under the Act; that his 
removal from the carriage by the European 
Police Sergeant under tho orders of ihe 
Assistant Station Master was, whether the 
carriage was properly reserved or not for 
Europeans, illegal under the Act and that as 
these officers were acting within the scope of 
the authority given to them by the Railway 
Company, the latter were Hable for the 
ilegal removal. He accordingly sued to 1e- 
cover damages from the proprietors, the 
Secretary of State for India in Council. 

The case eventually came on for trial 
before Fawcett, Additional Judicial Commis- 
sioner, who held that he was debarred by 
the provisions of section 41 from considering 
whether the reservation of the particular 2nd 
class carriage fcr Europeans was cr was nof 
‘an undue or unreasonable preference within 
the meaning of section 42 of the Railways 
Act IX of 1890, but that such reservation 
wascerlainly not contrary to any other pic- 
visions of the Act; that the removal from 
the carriage, bowever, whether the cairiaco 
was property reserved or not, could not be 
justified under the Act; but that tho re. 
moval, for the very reason that it was illegal, 
eculd not be held to have been within the 
ecope of the authority given to the European 
Police Sergeant and the Assistant Station 


S. L R. £2; 15 Ind. Cas. 5 6; D S. L. R. 954. A Master by the Railway Company and that, 


The Hon'ble Mr. Harchendrat Viskindas, 
for the Appellant. 

R. B. Teekchand Udhavdas, for the Resp/ 
ent. 9 

JUDGMENT.—The plaintiff, an san 
Pleader cf Hyderaba | took a 2nd class ticket 
for Hyderabad some tour or five years ago at 
the City Station, Karachi. He passed by the 
2nd class carriage which had, under the 
orders then in foree, been reserved for Indians 
and seated himself in the 2rd class carriage 
reserved for Europeans. He declined to re- 
move from.it in spite of the protests of the 
atation staff but was compelled to quit the 
earriage by the l$uropean Reilway Police 
sergeant under the orders of the Assistant 
station Master when the train arrived at the 
cantonement Station, Karachi. 

The plaintiff complained thatthe Zad class 


— 


~“erefore, no liability for ihe illegal removal 
could attach to the proprietcrs, the Secretary 
of State for Iundiain Coursil. He according 
ly dismiesed the suit with exsts.* 

The plaintiff has appealed from this judg- 
ment and Mr. Harchandrai on bis belalf has 
contended that section 41 was no bar toa 
consideration whether the reservation of the 
particular 2nd class carriage for Europeans 
was an undue or unreasonable preferenco 
within the meaning of section 42 of the 
Railways Act, 1X of 1890, and that any way 
the reservation was not permissible nnder 
ihe other provisions of tho Aci; that the 
removal from the carriage bad corroet]y boon 
held to have been illegal but that it was 
nevertheless within the scope of the authority 


- - m — makan 


* See 18 Ind, Vas, 227; 5 5. lu HB. 140, — £4. 
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given to the Huropean Police Sergeant and 
the Assistant Station Master by the Railway 
Company and that liability for the illegal 
removal did, therefore, attach to the pro- 
prietors, the. Secretary of State for India in 
Council. 

On the other hand, Mr. Teckchand, on be- 
half of the defendant-respondent, the Secre- 
tary of State for {India in Council, has con- 
tended that section 41 was a clear bar to 
considering the questioa of undue or un- 
reasonable preference under seotion 42 of the 
Railways Act IX of 1890 and that the 
reservation of separate 2nd olass carriages 
for Europeans was permissible and not con- 
trary to any other provisions of the Act; that 
the removal from the carriage had, no donbt, 
correctly been held to have been illegal, but 
that consequently if could not be held to 
have been within the scope of the authority 
given to the European Police Sergeant and 
Assistant Station Master by the Railway 
Company, so as to throw the liability for 
the illegal removal upon the proprietors, the 
Secretary of State for India in Council. 

We have no doubt that the learned 
Judge was perfectly right in holding sec- 
tion 41 to be a bar to any consideration by 
him of the question whether the reservation 
of the 2nd class carriage for Huropeans was 
or was not undue or unreasonable preference 
under section 42 of the Railways Act IX 
of 1890. The Railway Company as carriers 
of passengers would, no doubt, have been 
at liberty to set apart whatever accom- 
modation they might choose for the 
carriage of the various classes of their 
passengers apart from limitations imposed 
by Statute. The Railway Company was 
incorporated by Acts of Parliament as 
would appear- from the preamble to the 
Indian Railway Company Act 30 and 81 
Viet. Chapter 26 aud pages 344 and 845 of 
Volume A of the Sind Gazetteer but no 
such limitations have been pointed out to 
us; nor are we aware of any in the 
incorporating Statates. The only limitations 
imposed would appear to be those forbidding 
ündue or unreasonable preference in section 
42 included in Chapter V of the Railways 
Act IX of 1890. But those limitations are 
expressly removed from the control of the 
ordinary Courts and subjected to that of 
& special tribunal consisting of a Judge 
of a Oharterod High Court aud two lay 
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Commissioners of whom one ab leasb shall 
have experience in railway business, Their 
appointment and reference to them are 
within the  diseretion of the Governor- 
General in Council. Their orders are by 
way- of injunction only subject in certain 
cases to appeal to the Chartered High 
Courts and the Privy Council, It is clear- - 
ly, therefore, not open to this Court, either 
in its jurisdiction as a District or a High 
Court, in view of the above provisions 
contained in sections 26 to 4l of the Chapter 
to consider or express any opinion whatever 
on the question whether there has been any 
undue or unreasonable preference within the 
meaning of section 42 of Chapter V of the 
Railways Act IX of 1890. 

We have equally: no doubt that the 
learned Judge was perfectly right in 
holding that the reservation of the 2nd 
class carriage for Europeans was not con- 
trary to any other provisions of the Rail- 
ways Act IX of 1890. It would indeed 
appear that reservation of separate accom. 
modation for different classes of passengers 
was actually contsmplated by the Act. 
Thus the familiar division of passengers 
into ist, 2nd and 3rd classes has been re- 
cognised in sections 66 and 113 and separate 
accommodation for females has been expressly 
prescribed by sections 64 and 119 of the Act. 
It would, no doubt, be open to argument 
whether particular passengers only and not 
classes of passengers were contemplated by 
section 109 but that would not, in our 
opinion, raise any inference that reserva- 
tion of separate accommodation for different 
communities was forbidden and we can 
find no express prohibition of that nature 
in the Act. 

We are unable, however, to concur with 
the learned Judge in his conclusion that 
the removal of an intruder from a 2nd 
class carriage duly reserved for Europeans 
would not be justifiable under the Rail- 
ways Act IX of 1890. There can bs no 
doubb that the Railway Company as carriers 
of passengers would have had power to 
remove trespassers and no provision limiting 
this power has been pointed out to us in 
the incorporating Statutes. But the learned 
Judge has held that the power has been 
limited or rather superseded by the pro- 
visions relating to the removal of trespassers 
in the Railways Ach IX of 1890, It was, 
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however, held by a strong Bench consist. 
ing of Westropp, C. J., and Sargent J., (after- 
wards, C. J.,) in the case of Pratab Daji v. 
Bombay Baroda aud Oentral India Railway 
Oo. (1), that the power continued together 
with and notwithstanding the similar pro- 
visions of the old Railways Act XVIII of 
1854. They said that if the Railway 
Company were entitled to regard the 
plaintiff as a trespasser, ‘then, whether 
under the express provision of section 17 
of Act XVIII of 1854, or in the exercise 
of the right which the law accords to 
every proprietor to remove a trespasser, 
using only such force as may be necessary 
for the purpose, the defendants (namely, the 
Railway Company) were, we cannot doubt, 
justified in removing the plaintiff from the 
train.” We have to decide here the similar 
question whether the Railway Company 
were entitled to regard the plaintiff as a 
v spasser and, if so, whether they were entitl- 
ed to remove him under the right accorded by 
law to every proprietor to remove a trespasser 
or under the provisions of the present Rail- 
ways .Act IX of 1890. Whatthe Railway 
Company .contracted to dofor the plaintiff 
was to carry him in a 2nd class carriage provid- 
ed there was room in the train, as prescribed 
by sections 66 and 67 of the Act. But that 
contract clearly contemplated only such 2nd 
class carriages as should be attached for that 
purpose to the train. It could not in reason 
be beld to mean any 2nd class carriage 
whatever attached to the train even though 


attached for some entirely different purpose . 


or specially reserved for some other class of 
passengers. If definite intimation of this 
‘condition of the contract were needed, it was 
supplied by the boards attached to the two 
second class carriages reserving one for 
Indians andthe other for Europeans. The 
plaintiff, therefore, clearly became tress 
passer when he refrained from entering the 
2ud class carriage reserved for Indians and 
exceeding his rights under the contract, insist- 
ed on entering the 2nd class carriage reserved 
for Hurpoeaus. Was the Railway Company 
then entitled to remove him? They, no 
doubt, would have been so entitled in England 
as appears from the remarks in Article 106 
ab page 63 of Volume IV of Halsbury's Laws 
nok England and we should have had no 


(1) 1 B. 52 at p. £6. 
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hesitation in giving a similar answer regard- 
ing India, had ib not been for the surprising 
attitude adopted by the Railway Company. 
With the objeat of repudiating responsibility 
for the acts of their servants in this particular 
and in itself trifling matter, they have 
admitted an important limitation on their 
powers to remove trespassers by actually 
arguing that the removal was contrary to the 
provisions of the Railways Act IX of 1890. 
Their argument has been that the powers to 


-remove trespassers travelling without tickets 


or in wrong classes of carriage or in carriages 
reserved for other passengers must be held 
impliedly to have been withdrawn for some 
not very obvious reason, because removal has 
not been expressly enumerated among the 
other penalties prescribed for such offences in 
sections 112, 113 and 109, whereas removal 
has expressly been included among the 
penalties prescribed for the offences of smok- 
ing without permission or being drunk or 
suffering from infectious disease or otherwise 
interfering with the comfort of fellow pas- 
sengers or of riding on the foot board or roof 
or other part of a carriage or train nob in- 
tended for such purpose or of improperly 
entering a carriage or place set apart for 
women in section 110, 120, 117, 118 and 119 
of the Act. But the explanation would 
appear to be that the former offences would 
amount to trespass in respect of which 
removal had already been provided asa 
remedy by the general law; whereas the latter 
offences would, not necessarily amount to 
trespass, with the exception perhaps of the 
last where it may have been thought desir- 
able to emphasize the strictness of reservation 
of accommodation for women, and in respect 
of them removal could only bə legalised by 
express provision of law. Moreover, carriages 
within railway premises could not but be 
regarded as portions of the railway within 
the definition of "railway" in section.8 (4) 
and trespassers or persons unlawfully entering 
such portions of the railway would be liable 
to removal under the general provisions of 
section 122 of the Act. Our answer must, 


. therefore, be that there would appear to be 


no legal justification for the surprising 
attitude tothe apparent prejudice of the 
effective working of the railway adopted by 
the Railway Company and that their powers 
to remove trespassers have not only not been 
limited but have actually been recognized by 


In the goods of MAREI&UT TENIOT KEWR 


section 122 of the Railways Aet IK of 1890. 
We are not called upon, in this view of the 
case, to consider the learned Judge’s conclu- 
sion that the removal by the European Polica 
Sergeant and Assistant Station Master was 
` nob within the scope of the authority given 
to them by the Railway Company, being 
contrary tothe provisious of the Railways 
Aob IX of 1£90. Bat we find it diffienlt 
to understand how those offieers could have 
been expected “rigidly”? to carry out the 
orders communicated by the letters, Exhibits 
Cand D, without removing intruders from 
the 2nd class carriages reserved thereunder 
for Indians and Europeans. If those letters 
impliedly authorized removal, liability 
therefore, would, undoubtedly, have attached 
to the Railway Company evon though the 
removal were contrary to the provisions of 
the Railway Act IX of 1890. We concur, 
however, with the learned Judge that the 
removal by the European Police Sergeant 
and the Assistant Station Master was 
within the ecope of the authority given to 
them by the Railway Company on our 
view of the case, that it was not contrary 
to but was actually authorizad by the 
‘Railways Act IX of 1890 aud thas upon 
such view ofthe case, no wrong had been 
committed by the officers of the Railway 
Company, and consequently, no damages 
could be recovered from the proprietors, 
the Secretary of State for India in Coupnoil. 
We must accordingly confirm the decree 
and dismiss this appeal bnt each party 
must bear his own costs of the appeal 
in view of the nature of the conten- 


tions put forwardon behalf of the respond. 
ent. 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Civi REFERENCE UNDER SECIION-D OF THE 
.. Court Fees Act, 1870. 
August 27, 1913. 
Present: —Justico Sir Ashutosh Mookerjee, KT. 


In the gcods of HARRIETT THVIOT KERR, 

Interpretation of Statutes—Court Fees Act (VII of 
1870), Sch. I, Art. 11— Court-fee to be paid in respect 
of estate left by deceased —Caiculation, «oie of—Pro- 
bate, application for. 


The true mode of interpreting & statute like 
ihe Court Fees Act, which has been repeatedly 
amended, is not to consider individual sections, but to 
take them as a whole and to give effect to the legis- 
lativ e inten’ upon a particular mabter. 

In order to determine what is the proper amount 
of duty payable on an application for probate in 
respect of the estate left by a deceased person, the 
Court.fee should be caloulated upon the net value 
of the estate obtained by the deduction of the amonnt 
of the debts from the gross value.of the estate, 

Collector of Maldah v. Nirode Kamini Debya, 15 Ind. 
Cas. 621; 17 C. W. N. 21, not approved. 

In the goods of Ram Chundra Das, 18 W. R. 158; 
9 B. L R. 80, distinguished. 

In the goods of Pater Innes, 16 W. R. 2583; 8 B. L. R. 
App 3483, Im the goods of Charles Edward Maclean, 6 N. 
W. P. H. C. R. 214 and In the goods of Ramchandra . 
Lakhshmanji, 1 B. 118, referred bo. 

The report of the Taxing Officer on the 
Original Side of the High Court was- as 
follows :— 


This is an application by the Administrator- 
General for Probate of the last Will of tlie 
deceased, upou which a question now arises 
as to what is the proper amount of duty 
payable in respect of the estate left by the 
deceased, 

The application, being by the Administrator- 
General, no affidavit of valuation, such as is 
required in the case of an ordinary appli- 
cant by soction 19-H of the Court Fees Act, is 
necessary, under the decision, Im the goods of 
P. J. Acdall (1). 

In accordance with the practice, the Ad- 
ministrator-General has set out in his peti- 
tion alist of the estate and in another list 
the debts payable out of the estate. The 
value of the estate in the first list is given at 
Hs. 2,17,896-18-7, and the amcunt of the 
debts in the second list at Rs, 1,99, 830-10-14, 
leaving a balance of Rs, 18,066.3 5$. 

The question row arising for consideration 
is at what rale should duty be charged on 
such balance. 


(1) 26 C, 404; 3 C. W. N. 298, 
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This question arises owing to a lebter from 
the Collector of Stamp Ravanus No. 295 R.S, 
dated the 23rd Septembsr 1912. 

When that letter came in, I- submitted it 
with the following note to Mr. Justica Pletcher 
for his opinion, 

“The annexed letter from the Officiating 
Collector of Stamps Revenue No. 295, dated 
the 23rd September last, raises an interesting 
question with regard to the proper fea pay- 
able in respect of estates when Probate or 
Letters of Administration are applied for, 
. By Article 11, Schedule I, of the Court Fees 
: Act VII of 1870, the fee was 2 per cent. on 
the amount or value of the property in res- 
pect of which the grant was made, if such 
amount or value exceeded Hs. 1,000, 

In the year 1904, a question seems to have 
been raised before the Board of Revenue as 
to the correct method of calculating the fee 
where the gross estate was over Rs, 1,000, 
but, after deduction of the debts ebe., set out 
in Annexure B, the net value of the estate was 
redaced below Rs. 1,000. 

The then Advocate-General’s* opinion was 
obiained by the Board; that opinion is set 
out on pages 20 and 21 of the Bengal Stamp 
Manual. The Advocate-General was of opin- 
` ion that "in the first instanca the Court is 

to see what the fes is when levied on the 
‘whole estate and in order to find the true 
amount payable as duty, 2 per cant. of the 
whole amount or value, which the petitioner 
is entitled to deducet, is to be deducted from 
the total fee leviable in respect of the whole 
'estate," & e, he thought that we should cal- 
culate the day on the amount-set out in 
Annexure B, the duty on the amountsob out 
in Annexure A, deducting one duty from the 
other and where the gross estate was over 
Rs. 1,000, duty, he thought, was payable 
notwithstanding the fact that the deduction 
of the debts brought the valae of the estate 
below BR. .1,000. Since then, the Court fol- 
lowing that opinion has always charged duty 
upon such estates in this manner. 

Now when the duty was 2 per eant., 16 did 
not matter whether you ealeulated the duty 
on the amount in Annexure B, the duty 
on the amount in Annexure A and deducted 
one duty from the other or whether you 
deducted the amount set outin Annexure B, 
from ‘the amount seb out in Annexure A 
and calculated duty on the differences, the 
result was the same; and having regard to the 
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form of the affidavit seb out in Schedule 3 to 
the Coart Fees Act, by which the amount in 
Annexure B, which is not subject to duty, i3 
deducted from the amount seb out in Annexure 
A, anda net total shown, we have always 
adopted the latter course calculating the duty 
on the net balance. 

Article li of the Court Fees Act [was, by 
Act VII of 1910, amended and the fee charge- 
able was changed; 2 per cent. being charged 
when the amount or value of the- property in 
respect of which the grant is made exceeds 
Rs, 1,000 but does not exceed Rs. 10,000; 
2$ per cent. when such amount or value 
exceeds Rs. 10,000 but does not exceed 
Rs. 50,000: and 3 per cent. when such amount 
or value exceeds Rs. 50,000. 

The office, however, does not appear to 
have changed its practice. It has continued 
to deduct the amount set out in Annexure B, 
from the amount set out in Annexure A, and 
has charged duty on the balance at the rate 
(for such balance) given in Act VII of 1910. 

The officiating Collector now claims that 
this is wrong, having regard to the Advocate- 
General’s opinion above referred to, and 
he has referred to three cases. 

For the purposes of illustration, it is 
only necessary to refer to one of. these. In 
the goods of H. S. Wenge (2) the amount set 
out in Annexure A, was Rs. 10,024-6-5, the 
amount set ouf in Annexure B, was Hs. 186, 
the net total being Rs. 9,838 6.5. Daty 
was charged on this net balance at 2 per 
cent., it being under Rs 10,000. 

If the Collectors contention is correct, 
we ought to have caleulated duty at 23 
per cent. on Rs. 10,024 6.5, and then calou- © 
lated duty on Rs. 186—at what figure? 
I suppose his argument would be that we 
should deduct it at the same rate as ig 
chargeable on the gross value of Rs. 10,000. 
The amount of duty calculated in that way 
would have been Rs. 246-4.0, whereas duly 
was only taken for iis. 197, there being a 
difference of Rs. 49.40. 

Now the question is whether this method 
of calculation is eurrect or whether our 
practice of deducting the amountin Annexure 
B, from Annexure A and taking the daty 
on the balanca at the rate given in the 
Amending Act VII of 1910, on the amount 
of such balance is correct. In this connec- 


tion I would refer to the form of the 
(2) 56 S. J, 553. 
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affidavit of the valuation given .iu Schedule 
111 to the Court Fees Act from which it 
wil appear that from the total of the 
value of the estate set out in Annexure A, 
is to be deducted the amount shown in 
Annexure B, as noi subject to duty. If the 
amount in Annexure B is not subject to 
duty at all, is the Colloctor’s contention 
that wa should  ealenlato duty npon it 
correct P 

T would also rofor to section 19-B of the 
Act which provides as follows : — 

Whenever i6 is proved to the sabisfac. 
tion of such authority that an exesutor or 
administrator has paid debts due from the 
deceased to such an amount as, being de- 
ducted out of the amount or value of the 
estate, reduces the same toasum which, 
if it had been the whole gross amount or 
value of the estate, would have oacasioned 
& less Court-fee to be paid on the Probate or 
Letters of Administration granted in respect 
of such estate, than has been actually paid 
thereon under this Aci. 

* Such authority may return the difference, 
provided the same be claimed within three 
‘years after the date of such probate or 
letters. 

Before replying to the Collector I desire 
to take Your Lordship's opinion on this 
point. If Your Lordship thinks that there 
is no doubt about it, or that, having regard 
to the fact that the opinion of the Advocate- 
General referred to has never been ques- 
.tioned, it would be more convenient to 
have these points raised when the next 
case comes up before me, when I could 
refer the point to the Chief Justice under 
section 5 of the Court Fees Act, I could 
so reply to the Collector. 

His 
follows: 

"In my opinion, the views expressed by 
the learned Registrar in this note are clearly 
right. J, as at present advised, do not 
agreo with the opinion of Mr. O'Kinealy 
when Advocate-General. The form clearly 
shows that duty is not to be caleulated 
on the amount of the debts. [ can see no 
answer to the Registrar’s view. 

Take for instance, the case of an estate 
in England exceeding one million gross but 
. net only £ 20,000, Can it be seriously 
suggested that the duty is at the rate of 
8 per cent, on the small balange of £ 20,000 
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instead of + per cent. on an estate of the 
value of £ 20,000." 

Thereupon, I, under His Lordship's dirac- 
tions, informed the Collector that we should 
continue to follow our practice even in 
estates where the gross value is over 
Rs. 1,000 but the net value below that 
amount, : 

Subsequently, the Board of Revenue in 
their letter No. 294A, dated 28rd January 
1913, referred to this matter and drew atten- 
tion to a recent ruling of this Court 
[The Collector of Maldah v. Nirode Kamini 
Debya (3)]. The question in that case” 
was simply whether duty was payable 
at all in a case where the gross estate 
was valued over Rs. 1,000, and the Appel. 
late Oourt (Stephen and Richardson, JJ.,) 
held that having regard to the wording 
of Article ll of the 1st Schedule of the 
Court Fees Act, duty was payable on the 
ground, as I understand the judgment; that 
exemption is only allowed in cases where 
the gross amount or value of the property 
in respect of which the grant is made does 
not exceed Rs. 1,000. The gross value of 
the estate in that case was only Rs. 1,985. 
So no question arose as to the rate ab which 
duty was to be charged on the net value. 

In the present case, however, that question 
does arise. 

If duty is to be ionlar on the PR E i 
mentioned in the Collectors letter based 
upon the opinion of the late  Advo- 
cate-General, Mr. O’Kinealy, we ought 
to caleulate duty at 3 per cent. on the 
grosa assets Rs, 2,17,900 == Rs, 6,537, 
then duty on the debts Hs. 1,99,850 at the 
same rate==Rs. 5,995-8 mating a duty of 
Rs. 541.8. 


The applicant, “however, contends that duty 
should be calculated at 2% per cent. on the 
net assets, Rs, 18,100, Hs. 459.9 9 only,—the 
difference in the two -methods of calculation 
being in the present ease Rs. 89. 


The difficulty has, I think, arisen by reason 
of the Court Fees Act having been amended 
piece-meal from time to time. Originally by 
the Act of 1870, duty was payable on the 
gro-3 value of estates where such value ex- 
ceeded ‘Rs. 1,020, the words in Article 11 of 
Schedule 1 hee ‘If the amount or value 


(3) 15 Ind, Cas, 027; 17 C. W, N 21. . 
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of the property in respect of which the grant 
as made excaeds Rs, 1,000.” l 

Those words are, as pointed ontin the 
caso of The Collector of Maldah v. Niérode 
Kamini Debya (2), unmistakably a description 
of gross aud not net value, and there was no 

. provision then in the Act allowing for de- 
ductions: 

In July 1871, by Financial Notification No. 
2004, the Governor-General in Council re- 
mitted the fees in respect of property to 
which a deceased person was entitled as a 
trustee and thereafter, 16 was the practice 
“to exempt from payment of duty such por- 
tion of the estate as proved’ to be trust 
property, i 

In 1872, a question appears to have arisen 
with regard to the power of the Local Qov- 
ernment to allow refunds of stamp-duty 
in cases where the assets were subsequently 
proved to be of less value than had been 
estimated atthe time the duty was paid, 
and power was given to the Local Govern- 
ment to sanction such refunds pending legis- 
lation on the point; subsequently also by 
a Notification No. 2504, dated 18th April 
1873, the Chief Executive authority under 
Local Government was empowered to allow 
refunds of duty, if he thought right, in res- 
pect of such portion of the assets as had 
been actually applied in discharging the debts 
of the deceased. 

These two matters were subsequently em. 
bodied as sections 19-A and 19-B of the 
Court Fees Act by the amending Act of 1875. 
- la 1899, however, sections 19-H to 19 K 
were added to the Act by the amending Act 
Kl of 1899. By section 19-I of that Act 
ib is provided that "no order entitling a 
petitioner to the grant of Probate of Letters 
of Administration shall be made upon an 
applieation for such grant until the peti- 
tioner has filed in the Court a valuation of 
the property inthe form set forth in the 


third Schedule, and the Court is satisfied . 


that the fee mentioned in No. ll of the 
first Schedule has been paid on such valu- 
ation.” ` 

Turning to the form in the third Schedule, 
it will be-seen from paragraph 1 that the 
applicant is to seb forth in Aunexure A "all 
the property and credits of which the above. 
named deceased died possessed or was en- 
titled to at the time of his death, and which 
have come or are likely to come lo my hands” 


+ 
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and ab the etd of Annexure A it is stated 
" deduet, amount, shown in Annexure B mof 
subject to duty.” 

From paragraph 2 of the affidavit, it will 
be seen that the applicant is to set forth in 
Annexure B, all the items which by law 
he is allowed to dedact and from Annexure 
B itself it will be seen that the items he 
is allowed to deduct are debts due and owing 
from the deceased payable by law out of the 
estate: 

Funeral expenses; Mortgage encumbrances; 
Property held in trust ; other property not sub- 
ject to duty. 

The result of this amendment by the Act 
of 1899, itis submitted, is that only the 
value of the estate in Annexure A, after 
deduction of the value shown in Annexure 
B, not subject to duty, is liable to duty. 
The Legislature, however, did not amend 
Article 11 of Schedule I which still contains 
the words “in respect of which the grant is 
made.” Hence the difficulty. i 


As I pointed out in my note to Mr. Justice 
Fletcher, when the duty was 2 per cent. it 
did not matter which way the caleulation 
was made, but since the sliding soale wag 
introduced by the Act of 1910, it makes a 
difference in the way I have pointed out. 

If the Collector's method of calculating the 
duty at the higher rate leviable under the Act 
of 1910, on the gross amount, deducting duty 
calculated at the same rate on the value of 
the items set out in Annexure B is to be fol. 


' lowed, it means that duty will have been ĉal- 


culated on items which are by this form of 
affidavit of valuation expressly stated to be 
not subject to duty. 


The Administrator-General in a note he 
has made on this point, a copy of which he 
has sent me, draws attention to the words of 
Article 11 of the lst Schedule of the Court- 
Fees Act '" when the amount or value of the 
property in respect of which the grant is 
made,” and he asks whatis the amount or 
value of the property in a case where the 
estate is subject to a mortgage. He submits 
it is only the value of the equity of re- 
demption as thatis the only property which 
devolves upon the Administrator, He 
points out, however, that an Administrator 
would not be allowed to insert that in his 
affidavit of valuation inasmuch as the Form 
in Schedule ILL requires the property itself 
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to be set out in Annexure A, and the mort- 
gage incumbrance in Annexure B. 


He also points out that where the deceased, 


held property as trustee, such property has 
(see the Form) to be shown both in Annexure 
A,aud Annexure B, and if the Collector's 
principle is followed, duty will have been 
taken on property not belonging to the 
deceased and which the Legislature has in 
the notification, I have referred to, exempted 
from payment, 

I am requested by Messrs. Leslie and 
Hinds, Attorneyg for the Administrator- 
General, to refer this matter to the final deci- 
sion of the Hon'ble the Chief Justice. 

As the question is one of general importance, 
T refer the same in pursuance of the provi- 
sions of section 5 of the Court f'ees Act (VII 
of 1870) to His Lordship’s final decision. 

Mr, Pugh, instracted by Messrs. Leslie and 
Hinds, Solicitors, for the. Administrator- 
General. 

Mr. Kenrick, K. 0., Advocate- General, and 
Mr. B, O. Miiter, Sanding Counsel, instructed 
by the Government Solicitar, for the Board 
of Revenue. 

JUDGMENT.—This is a reference under 
section 5 of the Court-Fees Act, 1870, made 
by the Taxing Officer on the Original Side of 
this Court. . The circumstances under which 
the refercioa has been made are fally set out 
in the order of reference and need only be 
recited very briefly. An application has 
been made by the Administrator. General for 
Probate of the last Will of Harriett Teviot 
Kerr, As the application has been made by 
the Administrator-General, no affidavit of 
valuation, such as is required in the case of 
an ordinary applicant by section 10.H of 
the Court-Fees Act, has been filed, ^as laid 
down in In re Atdall (1). But,in accord- 
ance with established practice, the Ad. 
ministrator-General has set out in his petition 
9, list of the estate, and in another list the 
debts payable out of the estate, The value 
of the estate in the first list is given at 
Rs. 9,17,893.18.7, and the amount of the 
debts in the second list at Re. 1,99, 830.10.-1$, 
leaving a balance of Hs. 15 086. 3. 52. The 
question for consideration is, what ia the 
proper amount of duty payable 1n respect 
_ the estate left by the deceased. 

Article 11 of Schedule I to the Oourt- Fees 


Act provides that on a Probate of a Will or 


Letters of Administration with or without 
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Wil annexed, when the amount or valae of 
the property in respect of which the grant of 
Probate or Letters is made, exceeds one 
thousand rupees, but does not exceed ten 
thousand rupees, a fee of 2 per centum has to 
bs paid on such amount or value, When 
such amount or value exeeeds tan thousand 
rapees bat does nob exesed fifty thousand 
rupees, a fea of bwo and one-half per contam. 
on such’ amountor value has to. be- paid; 
when suech' amount or value exceeds fifty 
thousand rapees, a fee of three per centum 
on such amount or value has £o be paid. On 
behalf of the Administrator-General, ib has" 


‘been argued that the fee payable ought to be 


calculated on the differenes between the gross 
value of the estate and the amount of the 
debts, that is, in the present case, at the rata 
of two and ons half per centum on 


Rs. 18,066. Oa the other hand, it has been 


. contended ou behalf of the Board of Revenue 


that the fee payable ought to be calculated 
in the manner following: namely, the fee pay- 
&ble on the gross value of the estate reduced 
by the fee payable on the debts, In the 
ease before us, according to this contention 
the fee payable would be the difference be- 
tween three per centum on Rs, 2,17,896 
and three per centum on Hs. 1,99,836. The 
question raised is of considerable nicety and 


‘by no means free from difficulty, which is 


attributable to the fact that the Court Fees 
Act has been amended piece-meal from time 
to time. 

Sub-section 1 of section 19.1 of the ort 
Fees Act, which was inserted by Act XI of 
1899, provides that mno order entitling the 
petitioner to the grant of Probate or Letters 
of Administration shall be máde upon an 
application for such grant until the petitioner 
has fled in the Gourt a valuation of the pro- 
perty in the form set forth inthe third 
Schedule, and the Court is satisfied that the 
fee mentioned in No. Il of the first Schedule 
has been paid -on such valuation. When we 
turn to the third Schedule, we find that the 
petitioner is required to state in the Form of 
Valuation that he has truly aet forth in 
Annexure B all the items which he is by law 
allowed to deduct. Annexure A. is a Bbate- 
ment of the valuation of the moveable and. 
immoveable properties of tbe decsased. On 
the face of the Form, ic 1s clear that the peti- 
tioner is required to state the value of the 
property and is allowed to deduct the amount 
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shown in Annexure B as not subject to duty. 
The petitioner has thus to state the net 
total of the valuation of the moveable and 
immoveable properties of the deceased. When 
we turn to Annexure B, we find that itis 
headed “Schedule of Debts etc"; then follow 
five different items, as to each of which a 
statement of value hasto be made. These 
‘are as follows: (1) amount of debts due and 
owing from the deceased, payable by law 
out of the. estate; (2) amount of funeral 
expenses; (3) amount of mortgage in- 
. eumbrances; (4) property held in trast, not 
beneficially or with a general power to 
confer a beneficial interest: (5) other pro- 
perty not subject to duty. It is plain that 
"each of the first four items constitutes pro- 


~~ perty not subject to duty; consequently, the . 


principle formulated on behalf of the Board 
l> Revenue, namely, that duty should be 
calculated upon the gross value of the estate 
as also upon the debts andthe difference 
taken, is contrary to the legislative provision 
thut the amount of debts due and owing 
from the deceased and payable out of the 
estate constitutes property not subject to 
duty. It is further clear from the second 
paragraph of the Form of Valuation, read 
with the last clause of Annexure A and the 
firat and the last clauses of Annexure B, 
that the Legislature intended that the fee 
should be payable, only on the difference 
between the gross value of the estate and the 
amount of debts; in other words, as debts 
constitute property not subject to duty, the 
difference between the gross value of the 
estate dnd the amount of debts, alone con- 
atitutes property subject to.duty. But it has 
' been urged on behalf of the Board of Revenue 


that Article 11 of the first Schedule militates- 


against this view, inasmuch as that Article 
requires the fee to be paid ou the amount or 
value of the property in respect of which the 
grant of Probate or Letters is made, and it 
cannot be disputed that the grant of Probate 
or Lettera is made in respect of the entire 
estate. In my opinion, the trae mode of 
interpretation of a statute like the Court 
Fees Act, which has been repeatedly amend- 
ed, is not to consider individual sections, 
but totake them as awhole andto give 
effect to the legislative intent upon a parti. 
cular matter. It is conceivable thatia 1899, 
when by section 2 of Act XI of that year, 
section 10.I was inserted in the Court Fees 


+ 


+ 
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Act, as originally framed, the langaaga of 
Article ll of the first Schedule was not 
carefully considered; it is also possible that 
in 1910, when by section 2, clause (7), of 
Act VII of that year, a progressive scale 
of duty was introduced, the effect of the 
amendment upon questions likely to arise, 
was not specifically realised by the framora of 
the amending provisions, Still, itis the duty of 
the Court to give effect, as far as practicable, to 
all the sections of the statute as it stands in 
its amended form, and the Coart cannot 
rightly be invited to place such a construction 
uponthe new sections introduced as would 
unquestionably destroy their effect. When the 
Legislature states explicitly in the third 
Schedule, which was inserted in 1899, that 
debts due and owing from the deceased are 
not subject to duty, that the petitioner ig 
by law allowed to deduct the amount of 
debts from tha gross valuation of the estate, 
and that heis to state in Annexure A, the 
net total value of the estate, the Court 
should not interpret Article 11 of the first 
Schedule as an isolated provision; but the 
Court should give effect to the combine 
provisions of Article Ll of the first Schedule 
and the third Schedule, From this point of 
view, ib appears to ms indisputable that the 
fee should be calezlated upon the net valna 
of the estate obtained by the deduction of 
the amount of the dabts from the gross valas 
of the estate. 

But it has been argued, on behalf of the 
Board of Revanue, that the constraction for 
which the Administrator- General contends, 
is opposed to the principle deducible from a 
long series of jadieial decisions. An exa- 
mination of the cases shows, however, that 
there is no force in this contention; there is 
really no judicial decision in which the 
preciss point now under consideration has 
been examined. Inthe case of Collector of 
Mallah v. Nirole Kamini Debya (2), the 
question for consideration was, whether daty 
is payable in respect of an estate the gross 
value whereof excesds Rs. 1,000, bat the 
net value after deduction of debts fall short 
of Rs. 1,000. It was ruled upon a Gone 
struction of section 19, clause 3S, that the 
estata was not exempted from liability to 
pay daty. Isi3 not neesssary to decide on 
the present oseísion whether this view is 
well founded; ib is suffisient to say that I 
reserva my opinion upon this matter with 
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the ‘remark that when it arises again, it 
may require re-examination and further con- 
sideration. But I do not appreciate how, in 
view of the provisions of clause 7 of section 
19-H of the Court Fees Act, this Court re- 
versed the decision of the primary Court in 
the case of Oollector of Maldah v. Nirode 
Kamini Debya (2). (further find it difficult 
to follow how this Coart could interfere in 
the determination of the question of the 
duty payable by an applicant for Probate or 
Letters of Administration, upon even the 
most liberal interpretation of the scope of 
section 115 of the Civil Procedure Code, or 
section 15 of the Charter Act. 

The next case, to which my attention has 
been drawn, is that of In the goods of Ram 
Chundra Das (4). Inthis case, Sir Richard 
Couch, ©. J, held with the concurrence of 
Mr. Justice Markby, that in estimating the 
amount of the ad calorem fee chargeable under 
clause ll of the first ‘Schedule of the 
Court Fees Act, the fee must be paid in 
respect of the property without deducting 
the amount of the debts to be paid out 
of it. The learned Chief Justice referred 
to the provisions of the law on the sub. 
ject in Wngland (55 Geo. III, C. 184, 
section 51) and observed that the Court 
had not to make the law but to put a 
construction upon the language which the 
Legislature had used. This decision, it will 
be observed, was given in 1872, long before 
the amendment of the Court Fees Act in 
1899, and the Court was called upon to 
consider only the question of the construction 
of Article 19, as it stood at the time. The 
Court accepted the contention of the Advocate- 
General that the duty was payable on the]whole 
amount and overruled the argument of the 
applicant for Letters of Administration that 
the word ' value" means the value of the 
estate after debts have been deducted.” It is 
not necessary to examine the graunds of 
this decision, as, in my opinion, the law 
lias been materially altered by subsequent 
legislation. But, before 1 leave this case, 
I may state that L à» not appreciate how a 
reference under seobitn 5 of the Court Fees 
Act by the Taxing Officer of this Court on 
the Original Side was heard by a Bench of 
two Judges. Section 5 makes it plain that 
such reference is to be heard by the Chief 


(4) 19 W. R. 153; 9 B, L. R. 30, 
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Justice or by sueh Judge of the High Court 
as the Chief Jastica may appoint,  Khachera 
v. Khurag Singh (5). 


The other cases to which my attention 
has been drawn do not support the conten. 
tion of the Board of Revenue. In the case 
of In the goods of Peter Innes (6), it was ruled 
by Norman, ©. J., that when Letters of Ad. 
ministration ara granted in respect of pro- 
party subject fo a‘ mortgage, the value of 
the property, within the meaning of Article 


Il of the first. Schedule of the Court Fees 
Act, is the value of the entire property less 


the amount of the incumbrance, bscanse, this 
is the value of that with which the Ad. 
ministrator is to deal. The same view was 
accepted in In the goods of Oharles Edward 
Maclezn (7) where it was held that the term 
"value" in Article 11 means "market-value" 
and that the market-value of mortgage pro- 
perty is the value of the equity of redemp» 
tion and of that only. To the sdme effect is 
the decision of Westropp, O. J.,in In the 
goods of Rimchandra Lakshmanji (8). These 
decisions clearly do not lend any support to 
the position taken up by the Board of 
Revenus. On the other hand, if we accept 
the interpretation of the term “value” as 
given iu these cases, namely, “market. value,” 
the view may well ba maintained that when 
Probate ia takan in respset of an estate out 
of which debts have to ba paid, the value, 
that is, the market-valne, of the property is 
the value of the estate left after deduction 
of the amount of the debt. In essence, 
the estate is burdened with the payment of 
debts, and if the estate were put up to sale 
with the notification that whoever might 
purchase ib, would have to pay thereout the 
debts of the deesased, a purchaser would 
pay for the property a proportionately reduced 
price. This, I venture to think, is a reasonable 
constraction of the expression ‘value of the 
property” in Article Ll, and if this interpreta- 
tion had been adopted in the case of In the goods 
of Ram Ohunder Das (4), the complications 
which have followad would have baen 
avoided. Whatever doubts, however, might 
have been entertained as to the trus scope of 
Article 1l, aa if stood in 1870, the effect of 


(5) 7 Ind. Cas. 815; 7 A. L. J. 842: 83 A. 20. 
(6) (1871) 16 W. R. 253; 8 B. L R App. 43. 
(7) (1874) 6 N. W. P. H. C. R 214. 

(8) 1 B. 118. 
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the legislation of 1899.is, in mv opinion, 
obvious and plainly supports the contention of 
the Admiuistrator-General, . 

I hold accordingly that the duty in this 


case must be charged at the rale of two and. 
' one-half per centum on the sum 


which 
represents the difference between the gross 
value of: the estate and the amount of the 
debts. 

Reference answered accordingly, 


CALCUTTA HIGH COURT. 
ORIGINAL Civi, Sure No. 1036 or 1911, 
May 12, 1913. 

Present: —M r. Justice Fletcher. 

BAL KISSEN DAS DAGA AND OTHERS— 
PLAINTIFFS 
versus 
KANHY A LAL —DzrENDANT. 

Civil Procedure Gode (Act V of 1908), O. XXX, r. 4 
Suit brought by or against firms and persons carrying 
on business in other names —Death of one of the plain. 
tiffs— Whether necessary to join his representatives as 
plaintif—Abatement of suit~-Contract Act (IX of 

1872), s. 45. 

Order XXX, rule 4, of the Civil Procedure Code, con- 
tains a modification of section 45 of the Contract Act. 
The Legislature did nob intend therule iu section 48 
to apply only to cases where the suit was brought by 
or against a firm in the firm's name. 

Therefore, in a suit brought by or against a firm 
carrying on business under a name other than their 
own, if ib happens that one of the partners is dead, it 
is nob necessary to join any representatives of the 
deceased partner as a party to the suit. 

Shital Chandra Bairagi v. Manik Chandra Hazra, 
1 Ind. Cas. 254; 13 O. W. N, 509 at p. 5123; 9 C. L.J, 
381, relied upon. 

Ram Narain Nursing Doss v. Ram Chunder Jankee, 
Loll, 18 0, 86, not applied. 

Mr. K..P. Basu, for the Plaintiffs. 

Mr. N. Sircar, for the Defendant. 

JUDGMENT.—This is a matter of some 
interest. It is an application by the defend- 
ant in the suit that the abatement of the suit, 
so far as regards the plaintiff, Bal Kissen Das 
Daga, deceased, is concerned, may be recorded 
and for an order that this Court may award 
to the defendant the costs which have been 
incurred in defending this suit including the 
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costs of this application, or in the alternative 
that the suit be dismissed and that the 


‘plaintiff do pay the costs of the defendant. 


The suit was brought by Bal Kissen Das 
Daga, Dwarka Dass Daga and Dooli Chand 
Daga carrying on business as bankers and 
commission agerts at No. 22, Burtolla Street, 
in the town of Caleutta under the name and 
style of Hursook Dass Chogemull The 
suit is brought to recover against Kanhya 
Lal a debt which was due to the plaintiffs 
in respect of their partnership business. 
It is said that having regard to section 45 
of the Indian Contract Act, that Bal Kissen 
Dass Daga baving died more than six months 
ago, that under the provisions of Order 
XXII of the first Schedule to the Civil 
Procedure Code, the suit has abated. Section 
AS of the Indian Contract Act provides:— 
“When a person has made a promise to two or 
more persons jointly, then, unless a contrary 
contention appears from the contract, the 
right to claim performance rests, as between 
him andthem, with them during their joint 
lives, and, after the death of any of them, with 
the representative of such deceased person 
jointly with the survivor or survivors and, 
after the death of the last survivor, with the 
representatives of all jointly.” It bas been 
held by this Court, in the case of Ram Narain 
Nursing Doss v. Ram Chunder Jankee Loll (1), 
that in a suit by surviving partners for the 
recovery of a partnership debt which be- 
came due during the life of a deceased part- 
ner, tbe representative of such deceased part- 
ner, having regard to section 45 of the Con- 
tract Act (IX of 1872), are necessary parties. 
In none of the other High Courts in India 
has that decision been followed, and it has 
been, as a matter of fact, on more than one 
occasion, doubted in this Court. It is sufficient 
to refer to thedecision of Mr. Justice Mooker- 
jee in the case of Shital Chandra Bairagi v. 
Manik Chandra Hazra (2), where he points 
out that the High Courts of Bombay, Madras . 
and Allahabad have all decided that in the cage 
of debts due to trading partnerships in which 
it happens that one of the partnersis dead, 
it is not necessary to join as plaintiff any 
representative of the deceased partner. That 
was the way in which the law stood before 


(1) 18 C. 86. 
(2) 1 Ind, Cas. 254; 18 O, W. N. 509 at p, 612; 9 C. 
L. J. 331. 
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the new Code, and under the new Code, 
Order XXX was inserted which contains 
provisions for suit brought by or against firms 
and persons carrying on business in names 
other than their own. Order XXX, rule 1, 
contains a modification of seetion 45 of the 
Indian Contract Act. It provides that Not- 
withstanding anything contained in section 45 
of the Indian Contract Act, 1572, where two 
or more persons may sue or be sued 
name of a firm under the foregoing provisions 
and any of such persons dies, whether before 
the institution or during the pendency of any 
suit, it shall rot be necessary to jointhe legal 
representative of the deceased as a party to 
the suit." Now it ig argued by Mr. sirear 
that Order X XX, rule 4, only applies to cases 
where the suit is brought by or against a 
firm in ifs firm's name, That is not what 
the Order says. It says where two cr more 
persons may sue cr be sued in the name of a 
firm under the foregoing provisions.’ , What 
are the foregoing provisions under which two 
. or more persons may sue or be sued in the 
name of the firm. Order XXX, rule 1, says 
"any two or more persons claiming or being 
liable as partners apnd carrying on business 
in British Indis may sue or may be sued in 
ihe name of the firm.” It seems to me the 
statutory order which has the force of statute 
modified section 45 of the Indian Contract Act 
and in the manrer asit had always been 
interpreted in the High Courts other than the 
High Court in Calcutta. Therefore, the fact 
that one of the plaintiffs has died does nob 
make the suit abate. There does not. seem, so 
far ag I can see, to be any authority on the con- 
struction of Order XXX, rule 4, but it seems 
to me the Legislature did not intend Order 
XXX, rule 4, to apply only to cases where the 
suit was brought by or against a frm inthe 
firm's name. The present application, there- 
fore, is misconceived and must be dismissed 
with costs, 


Application dismissed. 
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CALCUTTA HIGH COURT. 
Letrers PATENT Appzat No. 50 or 1910. 
May 27, 1913. 

P» esent:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Ashutosh 
Mookerjee, KT. 

ABDUL JALIT,—DErFENDANT— APPELLANT 

versus 
AMAR CHAND PAUL-—PLAINTIPF— 


RESPONDENT. l 

«lppeal—Suit for partition -Appeal aguinst preli- 
minary decree—HFinal decree passed during pendency of 
appeal — Preliminary decree modified on appeal — 
Final decree, effect of. > 

ina suit for partition,a preliminary decree was 
mado. There was an appeal and a second appeal to 
the High Court which modified the preliminary dec. 
rec. During the pendency of the second appeal, a 
final decree was made against which there .was no 
appeal: 

Held, that the preliminary decree having been 
modified by the High Court subsequently, the final 
decree lost allits force and was inoperative. 


Appeal, under section 15 of the Letters 
Patent, from the following jadgment of Mr. 
Justice Sharfuddin, in Second Appeal No. 
1697 of 1908, dated April 7th, 1910; — 


SHARFUDDIN, J.— The suit which hag given 
rise to this second appeal was for recovery 
of money due upon a mortgage-bond, dated 
the 25th July 1899. It appears that the 
owners ofthe property that was mortgaged 
under the above mortgaze-bond were two 
persons, namely, Sheik Tunu and Belayati 
Khanüm. The latter of whom instituted a- 
suit for partition of . the property on the 
18th February 1899 against Sheik Tunu. 
Tbe mortgage in question was executed 
sometime after the institution of the 
partition suit. A preliminary decree was 
passed by the lower Court in the partition 
suit on the 12th of December 1899 wherein 
ib was held that Belayati Khanum had & share 
ofjrdand Sheik Tunu rd in the property. 
An appeal was preferred to the District J udge 
against the preliminary decree which was 
confirmed by him on the 2nd March 1902. 
But on second appeal to the High' Court, it 
was held on the 8th January 1903 that the 
shares of Belayati Khanum and Sheik Tunu 
in the property were half and half. 


On the 27th Mareh 1900, the lower 
Court. passed a final decree against which 
there was no appeal. 

After the judgment of this Court against 
the nreliminary decree was passed, an appli- 
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cation was made to the lower Court on the , 


27th April 1903 to set aside that final decree 
on the ground that in appeal to this Court 
against the preliminary decree, the shares of 
the parties had been determined in accord- 
ance with the Muhammadan Law to be half 
and half. This application has been described 
in the judgment as an informal application. 
16 was rejected; thereupon a formal applica- 
tion for review was pub in on the llth 
August 1903 before the Subordinate Jadge 
who onthe 9th February 1904 granted the 
application. On an appeal, bowever, to the 
District Judge, the jadgment of the Subor- 
dinate Judge was set aside on the 12ch July 
1904 on the ground of limitation, and on an 
appeal against that decision to this Court, ib 
was held on 26th April 1906 ‘that no appeal 
lay to this Court. The present suit was 
instituted by the plaintiff as mortgagee on 
the 18th February 1907 asking for a declara- 
tion that his mortgage formed a charge 
upon the undivided half share of the said 
. Sheik Tunu, the mortgagor. 


The first Court gave a desree to the plaint» 
iff holding that the lower Court had no 
jurisdiction to pass the final decree in the 
partition suit during the pendeney of the 
special appeal against the preliminary decree. 
The contesting defendant then appealed to 
the District Judge. The appeal was allowed 
and hence the present second appeal to this 
Court by the plaintiff. The question for 
decision really is as to whether the effect 
of the decree of this Court against the pre- 
liminary decree passéd by the lower Court 
was to nullify the final decree passed by that 
Court. The point urged, on behalf of the 
appellant, is that the final decree was depend- 
ent upon, and subordinate to, the preliminary 
decree and the final decree only carried out 
the directions given in the preliminary decree 
and the preliminary decree having been 
modified by the High Court subsequently, the 
final decree lost all its force. 


It appears that the decree of this Court 
against the preliminary decree above- 
mentioned has been reported [ Bafatun v. 
Bilaiti Khanum (1) ]. There were two pointa 
before the High Court in that appeal. The 
first was as to whether the appeal was main- 


(1) 80 C. 683. 


"with Muhammadan Law. 


„ed, the 
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tainable inasmuch as the final deeree in the 
partition suit had since been made and had 
not been appealed against although the 
time for appealing had long expired. This 
point was taken as a preliminary objection 
and the second point was for the determina- 
tion of the shares of the contending parties 
in accordance with Muhammadan Law. With 
regard to the preliminary objection, this 
Court hald that the objection ought not to 
prevail as the law allows an appeal from a 
preliminary decree in 2 partition suit. It 
was held that the appellants were, therefore, 
entitled to prefer second appeal for the pur- 
pose of the determination of the question 
raised init. It was remarked in that judg- 
ment that it should be left to the parties to 
see what the effect of the appellant not 
having appealed against the final decree 
may be. Possibly they may yet appeal 
against the decree, though out of time, if 
they can show good and sufficient cause for not 
preferring an appeal within the time allowed 
by law. No doubt, the question then before 
this Court was not what should bs the effect 
of the final decree under the cireumatances. 


‘The main question was what were the shares 


of the two contanding parties in accordance 
And this Court 
came to the conclusion that under Muhamma- 
dan Law, Sheik Tunu and Belayati Khanum 
were each entitled to a half share in the 
property. On behalf of the appellant, I have 
been referred to the ease of Shama Pershad 
Roy Chowdhiy v. Hurro Pershad Roy Ohowdhry 
(2). In this case, it was held by their 
Lordships that “There is no doubt that, 
according to the law cf this country—and 
their Lordships see no reason for holding 
thab it is otherwise in .India— money 
recovered under a decree or judgment cannot 
be recovered back ina fresh suit or action 
whilst the decree or judgment under which it 
was recovered  remaius in force: but this 
rule of law rests, as their Lordships appre- 
hend, upon this ground that the original 
decree or judgment must be taken to bo 
subsisting and valid until it has been revers- 
ed or superseded by some ulterior proceed- 
ing. Ifit has been so reversed or supersed- 
money recovered under it ought 
certainly to be refunded, and as their Lord. . 


(2) 10 M. T. A. 203; 3 W. R. (P.C.) 11; 19 Eug. Rep. 
948, 
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ships conceive, is recoverable either by 


. summary process, or by a new suib or action. 


The true question, therefore, in such eases 
is, whether the decree or the judgment under 
which the money was originally recovered 
has been reversed or superseded.” I am 
also referred to the case of Jogesh Ohunder 
Dutt v. Kali Ohurn Dutt (8). This is a Full 
Bench ease. The decision of the Full Bench 
was that the decrees passed subsequent to 
the decree that was reversed by the Privy 
Council were superseded by reason of the 
first decree having been reversed by the 
Privy Council, It appears that a certain 
decree was passed by the High Court enhanc- 
ing rent and on appeal to the Judicial Com- 
mittee the judgment of the High Court was 
reversed. But during the interval between 
the judgment of this Court and that of the 
Judicial Committee, more than one decree 
had been abtained by the successful party 
on the strength of the judgment of this Court. 
Afterwards us that judgment was set aside 
by the Privy Council, the plaintiff instituted 
asulb for refund of the difference of the 
money that he had to pay under the sub- 
sequent decrees. It was held by the Full 
Bench that the suit would lie On the 
strength of the above two authorities, it is 
contended on behalf of the appellant that as 
the preliminary decree, which was the ground- 
work of the final decree, has 
by the High Court, no effect of the final decree 
remained. On behalf of the respondent, it 
is contended that the facts of the above two 
cases are distinguishable from those of the 
present ease. But so far as the principle is 
concerned, [am of opinion that there is no 
difference. The final decree which was 
founded upon the preliminary decree ceased 
to exist as soon as the latter decrea was 
modified by this Court. That being so, the 
ground-work of the final decree having been 
set aside, the final decree became ineffectual. 
In the above circumstances, Lam of opinion 
that this appeal ought to prevail. 


The appeal is, therefore, decreed and the 
order of the Subordinate Judge restored. 


The appellant will get his costs in all the 
Courts. 


(3) 8 0. 80; 1 C. L. R. 6 (F. BL. 
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Babus Amarendra Nath Bose and Manmotha 
Nath Mookerjee, for the Appellant. 


Babu Nagendra Nath Ghose, for the Re- 
spondent. 


JUDGMENT.—It would be profitless for 
us to discuss the bearing of the decisions in 
Mackenzie v. Narsing Sahat (4) and Narain 
Dus v. Balgobind (5), because in this case we 
have to deal with the fact that a preliminary 
decree was passed in appeal by the High 
Court, after a final decree previously passed 
by the Court of first instance. How this 
came about, we do not know, but it is a fact 
from which there is no escape, and we, there- 
fore, have to see what the result is. The 
decree of the High Court of the 8th of 
January 1903, though a preliminary decree, 
must be regarded as decisive of the righta of 
the parties, notwithstanding the fact that 
there had been a prior final dec.ee, and ir 
the special circumstances of this case, we have 
so to determine, It is conceded before us 
that if the decree of the High Court is to be 
the governing decree, then the appeal fails. 
In the view we have taken, therefore, this 
appeal must fail, and we dismiss it with 
costs. 


Appeal dismissed, 


(4) 1 Ind. Cas. 413; 36 O. 762; 100. L. J. 118. 
(5) 11 Ind, 617; 83 A, 528; 8 A. L. J. 604.1 
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OALCUTTA HIGH COURT. 
Lerrers Parent Appeat No. 156 or 1911. 

June 6, 1913. 

Present;— Sir Lawrence Jenkins, Kr., Chief 

Justice, and Justice Sir Ashutosh 
Mookerjee, Kt., 
TRIBENI PROSAD SINGH AND OTHERS — 
PLAINTIFF8— APPELLANTS 
VET8SUS 
Sheikh BASIRUL MEAH-—-DEFENDANT— 


RESPONDENT, 

Damage to goods, suit for—Plaintiffs’ kutchery with 
goods threatened with diluvion— Attempt to erect new 
kutchery resisted by defendant—Removal of goods not 
resisted by defendant-~-Goods not removed tn time owing 
to negligence of plaintiffs’ men--Kutchery with goods 
washed away—Sutt for loss of goods not maintainable— 
Damage-——Remote cause. . 

The plaintiffe' kutchery containing grain and other 
goods, stood on the bank of a river. When the river 
came very near the kwtchery, the plaintiffs attempted 
to erect another kutchery on a piece of land belonging 
to them bub the defendant claimed the land as 
his and resisted the plaintiffs in the construc. 
tion of the new kutchery but did not prevent them 
from removing the grain and other goods. These 
were nob removed owing to negligence of the plaint- 
iffs men. The kutchery with all the goods was washed 
away by the river. The plaintiffs brought a suit 
not for trespass on their land but for loss of their 
goods caused by the defendants: 

Held, that the claim must fail, as the loss was attri- 
butable not to any wrongful act of the defendant but to 
_the wanton negligence of the plaintiffs’ men. 

Appeal under section 15 of the Letters 
Patent from the following judgment of 
Mr. Justice Chitty, dated July 29tb, 1911, in 


second Appeal No. 48 of 1910;— ° 


Cutty, J.—In this, suit the plaintiffs 
sought to recover a sum of Rs, 1,084.15 0 
as damages alleged to have been sustained 
by them in consequence of the wrongful 
acts of the defendants, The Munsif passed 
a decree in favour of the plaintiffs for 
Rs. 506-4 0 against some of the defendants. 
The District Judge has reversed that decision 
and diamissed the plaintiffs’ suit. The 
plaintiffs have appealed to this Court valuing 
the appeal at Hs, 506-4-0. The case of 
the plaintiffs, asset out in their plaint, 
was that in consequence of the encroachment 
of the river Ganges, the land, on which 
their kulchery stood, was threatened with 
diluviation. The kuichery contained grain 
and other gocds, the property of the plaint- 


ifs. When the river after some two years: 


came very near the kutchery, the plaintiffs 
‘attempted to erect another kutchery on a 
neighbouring d?h or high piece of land 
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also belonging to them. The defendants, 
however, not only resisted them in construc- 
tion of the new kutchery but also prevented 
them from removing the grain and other 
goods from the old kutchery, with the result 
that the kutehery with its contents was 
washed away by the river in August 1908, 
and the goods of the value stated lost to 
the plaintiffs. This story is, however, nega- 
tived by the findings of both the Courts. 


The plaintiffs were in no way interfered 


with by the defendants with regard to 
the removal of the goods from the old 
kuichery. All that the defendants dil was 
to obstruct the plaintiffs in building a new 
kuichery on the- dikh, laying claim fo that 
land as their own. It has been found that 
that land belongs to the plaintiffs, and 
the defendants’ action in resisting .them 
in their building operations was a trespass. 
If the defendants had wrongfully prevented 
the .plaintiffs from removing their goods 
from the old kwichery, when it was known 
that the river was encroaching and there 
was imminent danger of the kuichery and 
its contents being washed away, the plaintiffs 
might have had some case against the 
defendants. As it was, the trespass of the 
defendants on the other land of the plaintiffs 
was only very remotely connected with the 
loss of the goods. It was certainly not 
(to use Sir Frederick Pollock’s expression) 
the "decisive * cause of sach loss, nor was 
the loss the natural and probable conse- 
quence of the trespass. Even the finding 
of the Muosif appears to pnt the plaintiffs 
out of Court. He says:— It is true that 
the plaintiffs! men might have removed 
the grains before the 9th from the kutchery.” 
It may, also be conceded that a man of 
ordinary prudence should have done go 
before the 9th and again, "the unexpected 
resistance offered by the defendants to the 
erection of the new kufchery and the appear- 
ance of the Police officers on the scene 
greatly disturbed the minds of the servants 
of the plaintiffs and prevented them from . 
paying any attention to the matter of the 
removal of the things.” The District Judge 
finds that the loss was due to the want 
of care and negligence of the plaintiffs’ 
men. Itis clear that the plaintiffs might 
easily have removed their goods in time. 
Tbe loss of the goods cannot be ascribed 
to any .wrongful act of the defendants, and 
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the plaintiffs have, therefore, no cause of 
action against the defendants in this respect. 
l 4m of opinion, that the judgment of the 
District Judge is correct, and accordingly 
dismiss the appeal with costs. 

Babus Jogesh Ohandra Roy and Khetra 
Mohan Sen, for the Appellants. 

Moulvi Muhammad Tahir for Moulvi 
Muhammad Mustofa Khan, for the Respond- 
ents. 

JUDGMENT.—The answer to the plaint- 
iffs’ clai.n is that they have sued not for 
trespass on their Jand but for loss of their 
goods caused by the defendants. In my 
opinion, that case cannot stand in view 
of the findings of the lower Appellate Court, 
because the loss, according to these findings, 
is attributable not to the defendants bat 
to the wanton negligence of the plaintiffs’ 
men. Had the suit been otherwise framed, 
it is quite possible that the plaintiffs would 
have succeeded, at any rate to the extent 
of the trespass on the land, but that is 
not the case with which they came to 
Court. 

For these reasons, D would dismiss this 
appeal with costs. 

Appeal dismissed, 
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COU RT. 
First Cryin Arrear No. 18 or 1911. 
Apri 25, 1913. ; 


Present-— Mr. Pratt, J. O., and 
Mr. Hayward, A. J. C. 

MIR MAHOMED KHAN valad HAYAT 
KHAN AND ANOTHER—PLAINTIFE3— 
APPELLANTS 
VErsus 


POHUMAL MOTUMAL AND OTHEBS— 


DEFENDANTS— RESPONDENTS 

Sind Incumbered Estatts Act (XX of 1881), s. 28— 
Prohibition against alienation--Repeal of Act in 1906, 
effect of—Voluntary alienation—Collusive alienation 
through Court to avoid provisions of Act— Applica- 
bility of section 28~Iamitation—~ When time begins 
tu TUR, 

Where ono A. had placed his estate in the hands of 
the Manager, Incumbered Kstates, under the Sind In- 
cambered Estates Act of 1881, and the estate had 
been released from the management i in 1885, and A, 
died in 190%: 
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Held, that the prohibition againsé alienation con- 
tained in section 28 of the Act had already taken 
effect in limiting 4.8 interest in the estate long before 
the repeal of the Act in 1908, which could nob, there- 
fore, have the effect of reviving his full interest by 
reason of the provisions of section 6, sub-section A 
of the General Clauses Act, 1897, an enactment in 
force previous to the repealing Act of 1906. 

Section 28 applies only to voluntary alienations 
"i parties and not to Involuntary alienations through 

ourt, 

An alienation collusively made in the form of 
alienation through Court for the purpose of avoiding 
the section is none-the-less a voluntary alienation 
covered by the section. : 

In a suit by the heirs of the person, to whom the 
Ineumbered Estates Act applied, for recovery of posses- 
sion of the land alienated by him onthe allegation 
that the alienation was not binding on them by 
reason of the prohibition contained in section 28 of 
the Act, limitation could not commence running 
against the plaintiffs, if the sale was not binding on 
them, before the death of the alienor. 


Appeal from the decision of the Joint 
Judge, Sakkur- Larkana. 

Mr. E. Raymond, for the Appellants. 

Mr. Wadhumal Oodharam, for Respondent 
No. 1. 

JUDGMENT.—Plaintiffs’ predecessor, 

Hyat KEan, placed his estate in the hands of 
the Manager, Incumbered Estates, under the 
Act of 1881 on the 13th April 1882. The 
estate was released from management on the 
9th June 1885. An account with the defend- 
aut Pohumal then followed which resulted in 
1893 in an arbitration award settling the 
debt ab Rs. 4,400 and transferring the land 
in suit in satisfaction to defendant, Pohumal. 
This arbitration award became a consent 
decree in Suit No. 776 of 1894 of the Sub- 
ordinate — Civil Court, Sukkur. The ln. 
cumbered Estates Act of 1881, which applied 
only to estates taking benefit of the Act 
within a limited period, was not repealed by 
the Actof 1896, extending the benefit to 
other estates, but by the subsequent amending 
Act of 1906. Soon after. on 23rd February 
1907, Hayat Khandied and his heirs instituted 
these proceedings to recover possession of the 
land in suit from defendants. Their allega- 
tions were that the alienation by Hayat 
Khan by means of the arbitration award and 
decree was not hindiug on his heirs by reason 
of the prohibition against alienation beyond 
his life-time contained in the Incumbered 
Estates Act. 

The case cameon for hearing before the 
Joint Judge, Sukkur-Larkana, who held that 
the alienation was binding on the heirs because 
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the restriction placed on alienation by the 
Incumbered Estates Act of 1581 had been 
removed by the subsequent repeal of that Act 
in 1906, before Hayat Khan's death in 1907. 
He further held that the ‘suit was res judicata 
by reason of the consent desree passed 
against Hayat Khan in the Subordinate Civil 
Court, Sukkur, and that the suit was time- 
barred as it was not brought within 12 years 
of the transfer of the fand in suit under that 
decree. The heirs of Hayat Khan have now 
appealed to this Court against this decision 
and the points just enumerated have been the 
points argued before us on the appeal. 

We are unable to agree with the learned 
Joint Judge in the view he has taken of the 
' effect of the repealing Act of 1906. It 
appears tous that the prohibilion agains 
alienation contained in section 28 of the Act 
of 1681, had already taken effect in limiting 
the interest of Hayat Khan in the estate long 
before the repeal in 1906, which could not, 
therefore, have the effect of reviving the full 
interests of Hayat Kban by reason of the 
provisions of section 6, sub-section A, of the 
Géneral Clauses Act X, of 1897, an enactment 
in force previous to the repealing Act of 


1906. 


We are unable clearly to follow the reason- 
ing of the learned Joint Judge on the 
question of res judicata. But “ib would 
appear to proceed on the interpretation of 
section 28 of the Incumbered Estates Act 
of 1381. That section declares that no 
alienation of property restored after manage- 
ment to a zemindar made or granted by 
such zem?ndar shall be valid as to any time 
beyond the natural life of such gemandar, 


The reasoning would appear to be that the. 


words “alienation made or granted by such 
zemindar" include only voluntary alienations 
by parties and not involuntary alienations 
through the Onu urt, and that, therefore, the 
section did nob/ ct the rule of res judicata 
in the case of’ | duntary alienations through 
the Court. “We think that is the correct 
interpretation of the section and it has not 
been seriously contested in argument, but 
that does not dispose of the further question 
whether the alienation was not really a 
voluntary alienation collusively clothed for 
the purpose of avoiding the section in the 
form of an involuntary alienation through 
the Court. The question is similar to that 
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raised in the case of Ram Sarup v. Ram Det 
(1). Ib has been objected that that question 
was not raised by the pleadings, but it 
appears to us substantially to underlie the 
allegations in paragraphs 2 and 3 of 
the plaint that the plaintiffs were not bound 
by the sale by Hayat Khan under the 
award and consent decree and the 
ground of appeal that the matter was not 
ves judicata by reason of the consent decree. 
However that may be, if appears to us 
that thisis the substantial question between 
the parties which ought to have been brought 
in issue by the lower . Court. It has 
further been objected that the defend- 
ant-respondent has not had full oppor- 
tunity to produce all the evidence available 
upon this issue and it appears to us that 
there is some force in this contention in view 
of the manner in which the question of 
ves judicata has been treated by the lower 
Court. There is, therefore, no remedy 
but to remand the case for decision of 
the following issue: Whether the proceedings 
leading up to the award and decree 
were collusive and whether Hayat Khan 
intended thereby to alienate the pro- 
perty in suit to the defendant, Pohumal, 
contrary to the provisions of section 28 of 
the Incumbered Estates Act of 1831? Both 
parties will be at liberty to call further 
evidence which, with the finding thereon and 
reasons thereofs should be certified within 
two months to this Court. 

We are unable to agree with the learned 
Joint Judge on the question of limitation. 
It i8 sufficient to say that limitation could 
not commence running against the plaintiffs, 
if the sale was not binding on them, before 
the death of Hayat Khan in 1907. The 
present suit, therefore, which was filed in 
1909, would not be barred by limitation as in 
rx case of Abdul Hakim v. Mahomed Kamil 
2). 

The suit must, therefore, be remanded 
for the purpose already indicated and as 
the land in snit is in the Larkana District, 
the remand must be to the District Judge, 
Larkana. 

Oase remanded. 


(1) 29 A. 239; 4 A. L. J. 160; A. W. N. (1907) 33; 
3 M. L. T. 59. 
(2) 2 S. D. 599. 
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CALCUTTA HIGH COURT. 

REGULAR Civit, APPEAL No. 157 or 1910. 

April 30, 1912. 

Present: —Justice Sir Cecil Brett, KT., and 
Mr. Justice Sharfuddin. 
KHIRODAMOYI DASI AND OTHEBS8— 
PLAINTIFFS—Á PPELLANTS 

versus ` 
ADHAR CHANDRA GHOSE AND OTHERS 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s, 99—Ap- 
peal —Appeal from preliminary decree filed, when final 
decree had been made-— No appeal from final decree —1f 
appeal from .preliminary decree may be entertained, 

Section 99 of the Civil Procedure Code of 1908, 
does not relieve the person, who appeals from a preli- 
minary decree, from the necessity of appealing against 
the final decree, nor does it provide how, if the 
preliminary decree is contrary tothe terms of the 
final decree, the final decree is to bo interfered with 
after it has been allowed to stand without any appeal 
- being preferred against ib. 

Therefore, an appeal against a preliminary decree 
preferred after the final «decree had been passed, 
must fail if the final decree still stands unquestioned 
and unchallenged on appeal. 

Mackenzie v. Lala Narsing Sahai, 1 Ind, Cas. 418; 
10 0, L, J. 118; 36 C. 762, relied upon. 

Appeal from the decree of the Second Sub- 
ordinate Judge of Hooghly, dated the 29th 
March 1910. 

Babas Dwarka Nath Mitter, Amarendra 
Nath Bose, | Beoy Kumar Bhattacharjee 
and Manindra Nath Banerjee, for thè Appel- 
lants. 

Dr. Rash Behsry Ghose, Babus  Golap 
Ohandra Sarkar, Dwarka Nath Ohakravariz 
Bhudeb Ohandra Roy and Mr. G. Sarkar, 


for the Respondents. 


_JUDGMENT.—This is an appeal against 
& preliminary decree passed in a suit 
brought by the present appellants for the 
partition of certain property which was 
alleged to be the property of a joint family 
consisting of the plaintiffs and the defendants 
other than the defendant No. 5. The defend- 
ant No. 5 is the mortgagee of one of the 
properties in suitand his case was that this 
property had been mortgaged to him by 
Adhar, the defendant No, 1, and his wife 


and that that property was the exclusive pro-' 


perty of the defendant Adhar and his wife, 
' and did not form a portion of the joini family 
property. This property is a house in 
Howrah and the other property of which it 
is sought to obtain a decree for partition is 
situated is Bantara. The contest in the 
suit, however, really centred round this 
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house in Howrah and the efforts of the plaint- 
iffs were directed to prove tbat this property 


‘was the joint property of the family, whereas 


the defendant No. 5 contended that it was 
the exclusive property of the defendant No. 1 
Adhar and his wife. The [Subordinate Judge, 
after taking evidence, came to the conclusion 
that this Howrah property was the exclusive 
property of defendant No. 1 Adhar and his 
wife, aud, therefore, could not be included 
in the decree for partition. He, therefore, 
passed & preliminary decree in favour of the 
plaintiffs directing that they were entitled 
to obtain a partition of the Bantara property 
only. Itis to be observed that the defendant 
No. 5 had, prior to this, brought a suit on 
his mortgage-bond and had recovered & 
decree against the defendant Adhar and his 
wife and was seeking to sell the Howrah 
property in satisfaction of his decree. After 
the preliminary decree in the partition suit 
had been passed on the 29th March 1910, 
it was drawn up and signed on the 2nd April. 
The lower Court, after that, proceeded to 
deal with the suit and, on the 19th April, 
the suit was called on for final disposal. On 
that date, neither the plaintiffs nor the defend- 
ants appeared and the result was that a 


. final decree was passed dismissing the claim 


for partition preferred by the plaintiffs. 
No order was given as to costs. This 
decree must be regarded as the final dec- 
ree in the suit for partition and as covering 
not merely the bantara property but also 
the property in Howrah, which was 
also included in the suit which the plaint- 
iffs instituted, The plaintiffs, not having 
appeared, on the 19th April, to take any action ` 
when the partition sait was called on for 
final disposal, filed, the next day, the 20th 
April, the present appeal against the pre- 
liminary- decree which had been passed 
on the 29th March 1910. No appeal what- 
ever has been preferred against the final 
decree which was passed on the 19th April, 
and appears to have been signed on the 26th 
April 1910. 

The learned Pleader, for the respondents, 
has invited our attention to the case of 
M. H. Mackenzie v. Lala Narsingh Sahai (1), 
which was decided by: this Court in March 
1909. It was there held that the rule under 
which the right of appeal from interlocutory 


(1) 1 Ind. Cas, 413; 100. L. J, 118; 36 C. 702, 
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orders ceases with the disposal of the euit 
equally applies to cases of suits in which 
there is first a preliminary decree and after- 
wards a final decree. The learned Judges 
in that case pointed out that, after the final 
decree has been made, whether or not 
an appeal has been preferred against the 
preliminary decree, ib is the duty of the 
party aggrieved by the final decree to 
prefer an appeal against the final dec- 
ree; otherwise, the position would be 
that, after the final decree has been passed 
and has been allowed to stand unchallenged 
by appeal and to become a final determination 
of the points in controversy between 
the parties in the suit, the decision in the 
appeal against the preliminary decree, suppos- 
ing it to be in conflict with the final deeree, 
could not be enforced, aud, therefore, an 
appeal against the preliminary decree when 
the final decree had been allowed to remain 
unchallenged by appeal, would be useless and 
could not be entertained. We agree with the 
view taken by the learned Judges in that 
case. It has, however, been argued by the 
learned Pleader for the appellants that, since 
that judgment has been passed, the law has 
been modified by section 97 of the new Code 
Section 97 runs thus:— 
"Where any party aggrieved by a prelimi- 
nary deeree, passed after the commencement 
of this Code, does not appeal from such 
decree, he shall be precluded from disputing 
ifs correctness in any appeal which may 
be preferred from the final decree." That 


section does not, however, relieve the person,. 


who appeals from the preliminary decree, from 
the necessity of appealing against the final 
decree, nor does it provide how, if the pre- 
liminary decree is contrary to the terms of 
the final decree, the final decree is to be 
interfered with after it has been allowed to 
stand without any appeal being preferred 
against it. In this case, the plaintiffs had, no 
doubt, a right to present an appeal against the 
preliminary decree, but they were not right 
in the course which they have adopted with 
reference to this final decision of the suit. 
They must have been perfectly aware of 
the date fixed for the final decision and, 
instead of appearing then and either 
contesting -it or asking for a postpone- 
ment in order to appeal against the prelimi- 
nary decree, they allowed “the final decree to 
be passed dismissing the suit for default and 
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now they have come, though by the final 
decree the whole suit has been dismissed, to 
ask this Court to interfere with the prelimi- 
nary decree. In our opinion, we are unable 
to entertain the appeal or to deal withit when 
it has been preferred after the final decree 
has been passed and at a time when that 
final decree stands unquestioned. The learned 
Pleader, for the appellants, suggests that, 
because the final decree was nob actually sign- 
ed till the 26th April, his clients were juatifi- 
ed in presenting the present appeal on the 
20th April. We do not think that there is 
any substance in this contention. Under 
the -law, the decree bears the same date as 
the judgment. The course which the plain- 
tiffs appear to have adopted in the present 
88806, in ONY Opinion, raises very grave doubts 
whether the suit which was brought in the 


. form of a suit for partition was really a suit 


the intention of which was to obtain any relief 
by way of partition or whether, on the other 
hand, it was not a suit to obtain a cheap 
decision on a question of title. However, 
we have nothing to do with that question in 
the present appeal and we hold that, as the 
present appeal was preferred after the fnal 
decree had been passed and as that final decree 
still stands unquestioned, unchallenged on 
appeal, the present appeal must fail. The 
appeal is accordingly dismissed with costs to 
the contesting defendant-respondent, Prodyot 
Coomer Addy. In the circumstances of the 
case, we allow one-half of the hearing fee 
allowed by the rules of the Court. 

The result necessarily follows that the 
injunction issued by this Court must be 
withdrawn. 

Appeal dismissed, 





SIND JUDICIAL COMMISSIONER'S 
COURT. 
FiRsT Crvin APPrAL No. 14 or 1911. 
April 25, 1913. 
Present: —Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. : 
MIR MAHOMED valad HAYAT KHAN 
AND ANOTHER— APPELLANTS 
versus 
KHUBOMAL valad DINOMAL AND 


OTHERS—— RESPONDENTS. 
Evidence Act (I of 1872), s. 118—Contract Act (1X 
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of 1872), s. 66 —Estoppel— Acquiescence in void trans- 
action—No estoppel applicable to transactions de- 
clared void— Thing’ refers, to statement of facts and not 
of law—Section 65, Contract Act, does not apply to ab 
initio void contracts, 

There can only be estoppel by misrepresentation of 
fact and not ordinarily of law. 

No amount of acquiescence will validate a void 
transaction. 

It is indeed doubtful whether section 115 of the 
Evidence Act was ever intended to apply to transac- 
tions expressly declared to be void by the Legislature. 

Jethabat v. Nathabai, 28 B. 399 at p. 405; 6 Bom. L. 
R. 428, referred to. 

The expression ‘when one person has permitted 
another to believe a thing to be true’ in section 115, 
Evidence Act, refers to a statement of fact and not of 


law, 
Section 65, Contract Act, does not apply to contracts 


that are void ab initio. 
Hemandas v. Chelaram, 5 S. L, R. 267; 15 Ind. Cas. 
836, referred to. 

Appeal from the decision of the Joint 
Judge, Sukkur- Larkana. 

Mr. E. Raymond, for the Appellants. 

Mr. Nihalchand Tikamdas, for Respond- 
ent No. 1. 

Mr.. P. S. Shahani, for Respondent No. 2. 

JUDGMENT.—The plaintiffs’ predecessor, 
Hayat Khan, sold the-land in suit to defend- 
ants’ predecessor after the release of his estate 
from management under the Incumbered 
Estates Act, 1881. 

The learned Joint Judge, Sukkur- Larkana, 
held the sale binding on Hayat Khan’s heirs 
as defendants had adverse possession from. 
the date of sale and could not take advantage 
of the subsequently repealed Incumbered 
Estates Act. 


to their benefit and that in any case they 
could not avoid the sale without re-paying the 
amount in view of the provisions of section 65 
of the Contract Act. 

We are unable to agree with the learned 
Joint Judge. for the reasons detailed in our 
judgment in Mir Mahomed Khan v. Pohumal 
Motumal (1) either on the point of limitation 
or of repeal of the Incumbered Hatates Act. 

We are unable to gather the learned 
Joint Judge’s reasoning upon the enjoyment 
of the proceeds by the heirs, but it has 
been argued before us asa question of ac 
quiescence and estoppel on the authority of 
the case of Abdul Hakim v. Mahomed Kami} 
(2). We must, however, with all due de- 


ference to the learned Judge who heard that 
(1) 21 Ind. Cas. 514; 7 S. L, R. 58, 
(2) 2 S. D. 599 at p. 606, 
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He also held the sale binding: 
on the heirs as the proceeds had been devoted 
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case, dissent from bis decision on the question 
of acquiescence and estoppel for. the reason 
that there can only be estoppel by mis- 
representation of fact and not ordinarily of 
law. “No amount of acquiescence will vali- 
date a void transaction” as pointed ont by 
the learned Judge himself in the words of 
Lord Davey. “When one person has per- 
mitted another to believe a thing to be true” 
are the words of section 115 of the Indian 
Hvidence Act, which, as pointed out by 


Amir Ali at page 666 of his 4th Edition, refer - 


to a statement of fact and not of law. No 
representation as to any question of fact 
affecting Hayat Khan’s legal power of transfer 
bas been alleged. Nor has it been alleged 
that plaintiff agreed for consideration not to 
enforce his reversionary right. Itis indeed 
doubtful whether section: 115, Indian Evi- 
dence Act, was ever intended to apply to 
transactions expressly declared void by the 
Legislature as stated by Chandavarkar, J., in 
Jethabat v. Nathabai (3). Here the transac- 
tion was expressly declared void beyond 
Hayat Khan’s life-time by the Incumhered 
Estates Act, 


We are also unable to agree with the 


learned Joint Judge as to the.right to re-pay-, 
ment under section 65 of the Contract Act. 


This is the case of a sale void ab initio and 
not of a contract which has been discovered 
to be void or has become void. There is no 
room, therefore, for the application of section 
65 of the Contract Actas pointed out in the 
case of Hemandas v. Ohelarum {4).. 

We must, therefore, reverse the decision 
of the lower Court and decree the. claim 
for possession with mesue_ profits from date 
of suit and costs both of the lower Court and 
Appellate Conrt. 


C 
Decision reversed. 


(3) 28 B, 399 at p. 407; 6 Bom. L. R. 428. 
() 5S.L.R R. 267; 15 Ind. Cas. 836. 
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CALCUTTA HIGH COURT. 
Civi, Rune No. 440 or 1913. 

May 23, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
ASHI BHUSHAN DASI—OBJECTOR— 
PRTITIONEB 
versus 
PELARAM MANDAL—DECREE-HOLDER— 

OPPOSITE PARIT., | ae 
` Execution— Decree against alleged minor adon e 
son of deceased debtor — Minor represented by debtor 8 
apidow-— Declaration by competent Court that adoption 
of minor invalid-—Application for evecution against 
debtor’s property—Objection by widow--Swbstitution of 
widow in place of minor, whether competent— Whether 
widow bound by decree because of representing minor 

ardian ad litem. 

T P. M, having a claim for money against P. Re, who 
was dead, obtained a decree against S. whom he 
described as the infant adopted son of P. R. The 
infant was represented in the suit by á. as mother 
and enardian ad litem. Before execution could be 
taken it was declared in another suit that the infant 
had not been validly adopted. The decree-holder 
proceeded to attach properties left by P. R. and A. 
took objection to the execution. The decree-holder 
then obtained an ea parte order for the substitution 
of A. in the place of 8. and certain properties in the 
hands of A. were sold in execution and purchased by 


decree-holder: 
Phe ld, that, as the decree-holder had not got any 


avainst 4, he was nob entitled to ask for the 
Sepe baton of her name in the place of S: that sho 
was nob bound by the decree against S. although sho 
had acted as his guardian ad litem and that if was 
„ot competent to the decree-holder to execute the 


ainst her. 
ee Das v. Nil Komul Dewan, 4 C. W. N. 283 


and Joy Chandra Banerjee v. Srinath Chatterjee, 32 C. 

357, 1 C. L. J. 23, relied upon. l 
Rule against the order of the Munsif 

of Midnapur, dated February 25th, 1912, 
Babu Hirendra Nath Ganguli, for the 


Petitioner. ; 
“Baba Abinash Ohandra Ohakravarti, for 


osite Party, 
the OE MENT.We are invited in this Rule 
to set aside proceedings in execution of a 
decree for money, which have been taken 
under circumstances of a somewhat excep- 
tional character. On the 8th February 1909, 
Pelaram Mandal, the opposite party in this 
Rule, obtained a decree for mesne profits 
against Surendra Nath Roy, whom he deserib- 
ed as the infant adopted son of Panchanon 
Roy. His claim was against Panchanon 
Roy; but before he could commence his suit, 
Panehanon died. He accordingly sued the 
alleged infant adopted son represented by 
Ashi Bhusan Dasias mother and guardian 
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ad litem, and obtained a decree. Before exe- 
eution could be taken on the basis of this 
decree, in another suit tried by a Gourt of 
conipetent jurisdiction, ib was declared that 
the infant had not been validly adopted. 
The decree-holder, however, proceeded to 
attach properties which formed part of the 
estate of Panckanon Roy. Objection was, 
thereupon, taken by Ashi Bhusan Dasi, who 
claimed to be in possession as the widow of 
Panchanon Roy. The objection was allowed, 
and there is uo room for controversy that 
it was allowed very properly. The decree- 
holder then proceeded to make an appli- 
cation that Ashi Bhusan Dasi might be sub- 
stituted in place of Surendra Nath Roy, in 
the decree and that execution might proceed 
against her. The order was made ex ‘parte, 
and in proceedings in execution, the pro- 
perties in the hands of Ashi Bhusan Dasi 
have been sold and purchased by the decree- 
holder himself. In our opinion, these pro- 
ceedings are entirely without jurisdiction and 
must be set aside. The decree was obtained 
against Surendra Nath Roy as the represen- 
tative of Panchanon Roy, and could be exe» 
cuted against him to the extent of the assets 
in his hands. Admittedly, (here are no 
asseta in his hands because he is not the 
adopted son of Panchanon Roy. The decree. 
holder has not got any decree against Ashi 
Bhusan Dasi and he is not entitled to ask 
that her name be substituted in the place 
of Surendra Nath Roy. If we were to give 
effect to the contention of the deoree-holder, 
the result would be really a new decree in 
his favour against Ashi Bhusan Dasi, But 
it has been argued that she is bound by 
the decree against Surendra Nath Roy, the 
alleged adopted son, because she acted as 
his guardian ad litem. It is plain, however, 
that she isin no way bound by the decree 
made against Surendra Nath Roy: Mohunt 
Das v. Nil Komul Dewan (1) and Joy 
Chandra Banerjee v. Srinath Chatteriee (2). 
The remedy of the decree holder may possibly 
be by way of asuit against Ashi Bhusan 
Dasi, if it be still open to him to sue her 
successfully in view of the provisions of the 
Statute of Limitation; but it is lear 
that ib is not competent to him to exe- 
cute the decree against Ashi Bashan Dasi, 


(1) 40. W, N. 288. 
(2) 32 C, 887; 1 C, L. J. 23, 
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DAVID SASSOON & CO. t. NATIONAL BANK INDIA LTD., KAROHI. 


The result is that this Rule is made 
absolute and the order of the Court below 
set aside. The sale will stand cancelled. 
The petitioner is entitled to bis costs of this 
Rule. We assess the hearing fee at one gold 
mohur. 


tule made absolute, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
MISCELLANEOUS Cryin Appear No. 20 
or 1912. 
April 30, 1913. 
Present:i— Mr. Crouch, A. J. C., and 
Mr. Hayward, A. J. C. 
Messrs. DAVID SASSOON AND 0Co,— 
APPELLANTS 
versus 


Tag NATIONAL BANK or INDIA, Lro. 


KA RACHI— RESPONDENTS. 

Provincial Insolvency Act (ILLE of 1907), s. 16— 
Secured creditor -~Remedtes— Restrictions imposed— 
Hypothecation of goods — Unasecertained——Simple mort- 
gage — Equitable charge—Construction of document, 

In consideration of a Bank allowing an overdraft 
up to a certain amount to be operated on from time 
to time, F. hypothecated and agreed, in December 1909, 
to hold under lien to the Bank goods of which a list 
was to be furnished at the close of the last day of each 
month so long as any money remained due in res- 
pect of the said overdraft. F. was to be at liberty 
from time to time in the ordinary course of business 
to sell all or any of the goods held under lien to the 
Bank, but the proceeds were to be paid to the credit 
of the said draft, All goods from time to time held 
by F. under lien to the Bank were to be kept separate 
and apart from all other goods in the debtor's pos- 
session. A petition for the insolvency of J. wag 
filed in June 1910 and the Official Receiver immedi- 
ately took possession of all goods in the godowns of 
the insolvent. The Bank applied for the goods to be 
handed over to it on the ground of hypotheration: 

Held, (1) that as no list or statement of gooda held 
under lien was furnished later than the 10th May, 
no presumption could be drawn that the goods then 
listed were the goods seized a month or more later by 
the Official Receiver, ihe accounts indicating a brisk 
business right up to the insolvency; 

(2) that, therefore, there had been no ascertain- 
ment established sufficient to give the bond-holder 
priority over the Official Receiver; 

(3) that the Bank had no right to compel the 
Official Receiver to give the goods to them in pledge 
or to carry out Fs promise to hand over the proceeds 
of sale. 

Under the Provincial Insolvency Act III of 1907, 
8 secured creditoris given no exemption from the 
restriction imposed by section 16 (2) (b) barring any 


remedy against the person or property of the debtor, 
and he is subject to all the- disadvantages, arising 
from the fact that the insolvent having lost all power 
of disposition over his praperty, cannot any longer 
carry out his promises. The trustee takes the proper. 
ty free from any personal undertaking. 
Per Crouch, A. J. C.—That the document of December 
1909 did not amount to a true charge, or simple mort. 
gage, notwithstanding the use of the word ‘hypothe. 
cate’ but that ib would be quite fairly construed -as 
being a true equitable charge, subject to the proviso 
that the debtor had aright to dispose of any of the 
goods charged, in the ordinary course of business, 

Per Hayward, A. J. C.—Thab the document did 
create a simple mortgage without possession. 


Appeal against the order of the Judicial 
Commissioner of Sind. 


Mr. 
lanta. 

R. B. Tekchand Uhdavdas, for the Respond- 
ent. 


Rupchand Billaram, for the Appel- 


JUDGMENT. 

Croucs, A. J. C.—This is an appeal 
against an order of the Jndicial Com. 
missioner, confirming an order of the Official 
Receiver holding that the National Bank 
had - a right to receive all proceeds from 
the sale of the hides and skins whieh were 
lying atthe tannery of J. Forstner, an 
insolvent, at the date of the petition. 
Messrs. David Sassoon & Co. are the peti- 
tioning creditors. 


The insolvent had premises in the 
Lyari quarter where he earried on a 
wholesale business in hides, skins, etc. On 


the 3rd December 1909, he signed and 
handed to the National Bank of India the 
following letter. 

Hypothecation of goods to secure cash Oredit 

or Overdroft. 
Karachi, 3rd December 1909, 

To the Manager, The National Bank of 
India, Ltd., Karachi. 

Sir, 

In consideration of your Bank allowing 
me an overdraft up to Rs. 40,000 to be 
operated on from time to time, I hereby 
hypotbecate and agree to hold under lien 
to the Bank as security for the repayment or^ 
demand of the amount for the time being due 
in respect of the said overdraft with interest 
thereon at . . .:. a or at such other 
rate as may befrom time to time agreed 
upon, with half-yearly rests, goods as per 
appended list or other goods, the value of 
which shall atall times be suffieient to 
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cover the debt for the time being due to 
the Bank on my said overdraft. 
j plus a margin of 

The goods to ba held by me under lien 
to the Bank I declare to be absolute pro- 
perty and to be stored at my godown at 
Lyan. : 

I hereby agree to furnish you at the 
close of the last day of each month go long 

‘as any money remains due in respect of the 
said overdraft a full and correct statement 
of particulars of all goods so held under lien 
to the Bank with the market values thereof 
respectively on that day. 

All goods from time to time held by 
me under liento the Bank in terms of 
this agreement shall be kept separate and 
apart from all other goods in my posses- 
sion and no moneys shall be borrowed by 
me from any company, firm, or person. ou 
the security of such goods or of any 
other goods stored in the same godowns 
in such a way that such other goods may 
be mixed with the goods held under lien 
to the Bank nor shall I do any other act 
by means of which the Bank’s lien on the 
goods so beld shall be in any way impaired 
or affected. 

It is understood that I am to be at liberty 
from time to time, in the ordinary course 
of business, to sell all or any of the goods held 
under lien to the Bank but the proceeds of all 
goods so sold, as scon as the same are received, 
shall be paid to you to credit of the said over- 
draft and shall be in the meantime held or 
specifically appropriated towards the pay- 
ment of the amount due by me on this 
security, 


I empower you, or any one from time to 
time authorized by you on behalf of the 
Bank, to enter the godowns, in which the 
goods, held under lien to the Dank under 
this agreement shall be from time to time 
stored for the purpose of inspecting and 
taking an account of the said goods. 


I further empower you or any one authorised 
by you as aforesaid, so long as any money 
remains duein respect of our said overdraft, 
from time to time to take possession of any 
goods for the time being held by me under 
lien to the Bank under this agreement, 
and of any promissory-notes or bazar chits 
held by me in respect of any of the said 
goods which may have been sold in such 


manner as you may think fit and, on so 


. taking possession, to exercise on behalf of 


the Bank all the rights of a pawnee under 
the Indian Contract Act and failing payment 
of the amount due on demand to sell and 
realize the said goods and promissory- notes 
or bazar chits, NN» notice to me for such 
sale shall be necessary and I hereby agree 
to- waive any such notiee and I agree to 
accept the Bank's account of such sale 
signed by the Manager, Accountant or 
other duly authorised officer of the Bank 
as sufficient proof of the correctness of the 
amount realized by, and the charges and 
expenses in connection with, such sale, and 
I further agree to sign all documents, 
furnish all information and do all acts and 
things necessary for the purpose of enabl. 
ing the Bank to sellany goods or realize 
any promissory-notes or bazar chits of 
which you shall take possession. 

It is understood that the lien created by 
the said deposit and pledge shall be and 
remain as a continuing security for the 
balance from time to time due and payable 
to the Bankin respect of my said over- 
draft solong as the same shall not be 
formally closed, and notwithstanding that 
in the meantime the said account should 
have shown the balance in my favour, 

. Í underiake to keep all goods held under 
lien tothe Bank from time to time under 
this agreement insured against fire in their 
full value, and to produce to and depcsit 
the policies with the Bank at any time 
on demand, and to hold all moneys which 
may become payable under any sach policies 
in trust for the Bank so long as any 
money shall remain duein respect of my 
said overdraft. It shall be optional for, 
but not obligatory on, the Bank to insure 
the said goodsin the Bank’s name or to 
appropriate floating policies for the time 
being effected by the Bank towards insurance 
of the said goods, and in either case to 
debit the said loan with relative premiums. 

Tt is understood that the Bank's lien on 
the goods so held under this agreement shall 
extend to any other sum or sums of money 
for which I (or any either of us), either 
separately or jointly, with any other person 
or persous may beor become indebted or 
liable to the Bank on any account. 


(Sd.) JOHN FonsTNER. 
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Details of Security above referred to. 
Hides and skins eto. 
as per lista rendered.  . 
(Sd.) Jonw FonsTNER. 

This letter bore an eight-annas stamp, the 
stamp appropriate to a mere agreement, 

Large sums of money were advanced 
from time to time by the Bank, and large 
sums were from time to time paid in -by 
Forstner to his account. On the lOth 
January, the 2nd February, the 6th Maroh, 
and the 7th April, Forstner sent letters to the 
Bank giving a list of goods held by him 
under lien. All these letters were in the 
same form, the last dated 7th April 1911, 


being as follows :— 
Karachi, 7th April 1911. 


To 
The Manager, 
National Bank of India, Limited, 
Karachi. 
Dear SIR, 
With reference to the letter of lien in 
favour over stock of produce, the 





your 
following are held under lien to you 
to-day. B. 
11,800 Goatskins ... 14,000 
8,500 Sheepskins 9.000 
Tanned skins and hides 6,600 
Goat hair and wool 4.6: 0 
4 bales of hides Genoa 3,000 
TOTAL .. 96,000 
Under shipment per SS. “ City of eos " 
8. 
100 tons ground nuts , 20,C00 
136 bags walnuts na we 1,9060 
Per Hansa line 
guis, fleshings, horns... 8,009 
Total ws 24,500 
Yours faithfully, 


(Sd.) Jons Forster. 
Thereafter, no other such letter was given 
to the Bank, but on the 10th May, Forstner, 
in response to their inquiry, sent the follow- 
Ing:— 


Karachi, 10th May 1911, 


To 
The Manager, 
National Bank of India, Ltd., 
i Karachi. 
Dear SIR, 


With reference to your telephone message, 


we beg to state that the stock in our Lyari 
Tannery atthe ending of April was as 
follows p=- - 








Re. 
about 8,500 Goatskins .., n. 9,503 
about 7,000 Sheepskins ,4 8,000. 
Tanned skins and hides.., we 0,800 
Hair, wool, bark, fleshings 6,000 
TOTAL ve 90,000 

Hs. 
4 bales hides in Genoa ,,, + 3,000 
Guts in Marseilles i ,. 1,800 





Yours faithfully, 
(Sd.) Joan FonsTNER. 


On the 8th April, (he Insolvent’s debit 
total, in his current account with the Bank, 
was Rg, 2,87,921-5-8, and the credit total" 
was Rs 2,592,470 8 0, leaving a debit balance 
of Rs. 85,450.13 8. The petition was filed 
on the 15th June, and between the 8th April 
and that date, sums amounting to 
Rs. 63,250-2 10 were paid to the credit of 
the account, and about a similar amount was 
withdrawn. At the insolvency, the account 
with interest, made up to 20rh June, showed 
a debit balance of Rs. 34,180-0.9. From 
this it may fairly be assumed that the insol- 
vent was between the 8th April and the 
date of insolvency, carrying on a vigorous 
business, and may have dispos jd of the whole 
stock of skins and hides iile Rs. 36,000 in 
godown on the 8th April. 


The letter of the 7th April had a clear 
reference tothe original document of 3rd 
December; and the goods mentioned therein 
were effectually rendered subject toit. But 
the letter of 1Oth May does no more than 
State that the stock in the- Lyari Tannery at 
the end of April was such and such, and 
omits, and doubtless with intention, to state 
which of such goods had been appropriated 
to the Bank’s lien. It is probable that 
Forstner then foresaw his insolvency, and 
deliberately refrained from any action which 
might be construed as fraudulent preference, 


On the petition -being filed on the 15th 
June, the Official Receiver immediately took 
possession of all goods in the Jyari premises 
of the insolvent, and, some timo in July, ad- 


gp 


Vol. X XI] 


INDIAN CASES. 


523 


DAVID SASSOON & 00, t. NATIONAL BANK OF INDIA, LD,, KARACHI. - 


vertised the goods for sale. On the 3lst 
July, Mr. Teckchand, on behalf of the Bank, 
wrote to the Official Receiver, pointing out 
‘that the goods at the Tannery had been 
hypotheeated to the Bank, and requesting him 
to sell on behalf of the Bank. As the Official 
Receiver did not assent to this, the Applica- 
tion Miscellaneous No. l4 of 1911 was 
` filed, praying that the goods might be handed 
over to the Bank. It was eventually arrauged 
that the goods should be sold by the agent 
of the Official Receiver, 
held until the question of lien was decided. 
This question was eventually decided in 
favour of the Bank. 

We will first endeavour to ascertain the 
precise legal effect of the document of the 3rd 
December. 

Forstner thereby ‘hypothecates and agrees 
` to hold under lien goods" therein described. 
Under the Civil Law of the Romans, hypotheca 
. was: used to denote the right given to a 
creditor over the thing belonging to another 
in order to secure the payment of a debt. 
It differed from a pignus, or pledge, in that 
possession remained with the debtor. The 
creditor had a jus tn re and could bring an 
actin hypothecarza for its protection. This 
contract, however, has no application to 
moveable property under English Law. 


Among English lawyers, there are three 
well-recognised terms which express three 
classes of rights created in property in favour 
of a creditor. There is a mortgage, an 
equitable mortgage, and an equitable charge. 
A mortgage of chattels is always by way of 
assignment, by transfer of the fall ownership, 
and the mortgagee, as being owner, has 
rights of seizure under certain conditions. 
An equitable mortgage is an agreement to 
execute.a mortgage; it is a contract which’ 
creates a charge on the property, but does 
not pass the legal ownership, Its operation 
is that of an executory assurance, which, as 
between the parties, and, so far as equitable 
rights and remedies are concerned, is 
equivalent to an actual assurance, and is 
enforceable under equitable jurisdiction. An 
agreement to assign ascertainable property, 
by way of mortgage, creates a binding mort- 
gage as soon as the property is ascertained. 
An equitable charge is a security which 
transfers no estate in the premises, but 
gives only aright to haye the property sold 


and the proceeds 


to raise the money charged. It does not 
amount to a promise to give a legal mort- 
gage. These English terms, though extreme- 
ly convenient, are apt to be misleading, if 
the differences between English and Indian 
law are not carefully borne in mind. 


In India, in the case of immoveable pro- 
perty, a jus em reis created in favour of the 
mortgages even when the property is gub- 
jected to nothing more than what in England 
is termed an equitable charge, that is to say, 
when the lender is given nothing more than 
a right to bring the specified property to sale 
to discharge the debt. As authority for this 
statement, I refer to section 58 (a) and (b) 
of the Transfer -of Property Act, which 
embodies what has certainly been regarded 
as the Common Lawin this country for very 
many years. See also Shephard and Brown's 
Transfer of Property Act, 7th Edition, pages 
223 and 224. Special restricted rights of 
ownership pass to the mortgagee, while the 
general rights remain in the mortgagor, and, 
in ease of alienation by the mortgagor, 
whether by voluntary transfer, or by a vest- 


~ ing order in insolvency, the general rights 


of the mortgagor pass, subject to the special 
rights of the mortgagee. Bat though, ifa 
mortgage bein the Singlish form, a mortgagee 
can sell the property, he has, under a 
simple mortgage, nothing more than a right 
to have the property sold through the Court, 
and it is the order of the Court which 
transfers the ownership to the purchaser, 
But, in English law, and in my opinion 
in Indian Law also, there is no such splitting 
up of the rights of ownership, or jura in re, 
when goods are mortgaged. If there is 
a mortgage in the English form, by assign- 
ment, the mortgages becomes, in law, the 
true owner, the mortgagor having only 
the equity of redemption. But when, as 
is frequently done in this country, the debtor 
purports to mortgage goods, without making 
an assignment, or hypothecates them, or, 
in terms, gives his areditor the right to 
bring them to sale to discharge the debt, 
the creditor thereby obtains rights which 
may be fairly described by the English 
term “equitable charge." He has a right 
over the goods to ‘secure payment of his 
debt, he has aright to have the goods sold 
tbrough the Court to discharge the debt, 
and this right obtains ag against a purchaser 


524 


INDIAN CASES. 


(1913 


DAVID SASSOON & GO. t. NATIONAL BANK OF INDIA, LD., KARACHI, 


who takes with notice of, or as against 
an execution creditor, but not as against 
a bona fide purchaser for consideration with- 
ont notice. For such a parchaser -has the 
legal ownership, and has also equities a8 
strong as those of the creditor. The differ- 
ence, therefore, in this eoantry between 
a simple mortgage of immoveable proporty, 
anda simple mortgage of goods is that 
in the former case the mortgagee obtains 
a jug in re, or estate ia the premises, and 
in the latter he does not. The difference 
has practical consequences only, when there 
is conflict between a mortgagee, and a bona 


fide purchaser for consideration without 
notice. "T 
Bat the term ^" hypothecate, " as also 


the term “lien”, are frequently used by com- 
meroía] men to denote that some right haa 
been given over, or in respect of, the property 
of a borrower not necessarily an equitable 
charge or true lien; and where the 
rights are given by a document, the 
document must be construed as a whole. 
Though from the use of the term “hypothe- 
cate," or the term “mortgage,” it may 
ordinarily be inferred that the parties intend- 
ed that there shouid bean equitable charge, 
the inference may be rebutted if on applying 
the ordinary rules of construction it be ascer- 
tained that such was not the intention. 


The document now under consideration is 
nota mortgage, inthe English sense, for 
there is no assignment of any goods; nor is it 
an equitable mortgage; nor does it, in my 
opinion, amount to an equitable charge. No 
present and immediate charge was created 
by it, for no list was appended. Forstner 
merely agreed to hypothecate goods to be 
specified ina statement to be furnished on 
the last day of each montb, and the goods 
so held under lien were to be kept separate 
from all other goods. The document, there- 
fore, had effect only omsuch goodsas were 
specified in such monthly lists, or were 
otherwise made subject toit, and on no 
others. 

Forstner was, by the terms of the 
document, to be at liberty to sell all goods 
under lien in the ordinary course of business, 
but the proceeds were to be ear-marked for 
the Bank's debt. The goods were to remain 
his property; he was to have power of disposal 
over them; the money received on their sale 


was his money, he was merely under a 
contractual obligation to hand it over to the 
Bank. Even hada bona fide purchaser for 
good consideration in the ordinary course 
of business had notice of the document 
held by the Bank, he would still have 
had a good title indefeasible by the 
Bank, Hence, the document does not, in my 
opinion, amount toa true charge, or simple 
mortgage, notwithstanding the use of the 
word “hypothecate.” And this view is. 
supported by the fact that the document is 
stamped not as a document creating a morb- 
gage, or equitable charge, but as an agres- 
ment,a document giving personal rights 
only. 

Bat the document can, no doubt, ba quita 
fairly construed as being a true equitable 
charge, subject to the proviso that the debtor 
had aright to dispose of any of the goods 
charged in the ordinary course of business. 

The Bank also had a license, under the do- 
cument, to enter in the premises and take the 
goods there lying in pledge, 


We will now consider the effect on the 


:-Bauk's secarity of the adjudication order 


with special referenceto section 16 (2) (a) 
(3) and (5) of the Provinoial Insolvency 
Act. A very large number of Haglish 
decisions have been brought to our notice 
which seem to hold that the reputed 
ownership clanse overrides all rights of a 
secured oreditor in case of goods held by a 
trader in the way of business, and it has been 
urged that these cases should guide the Court 
in its constraction of the Provincial Insol- 
vency Act, 

The first draft of the Provincial Insolvency 
Bill was modelled on Chapter XX of the 
Code of Civil Procedure Bill of 1901, as 
passed by the Select Committee, and con- 
tained only 46 clauses, as against the 170 
sections of the English Bankruptey Act, 
Ohapter XK of the Code of Civil Procedure 
Bill was merely an extension of the old pro- 
visions of the old Code, somewhat on the 
lines of the Punjab Laws Act, 1872, with some 
of the provisions of the Boglish Bankruptcy 
Act, 1883, introduced in a simplified and much 
adapted form. Amongst other differences, 
it vested all the property of the insolvent in 
the Official Receiver immediately on the con- 
ditioral order being made and it contained 
no repu!ed ownership clause, Section 16 of 
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the Provincial Insolvency Act (clause 13 of 
‘the Bill), as originally drafted, contained no 
such clause; that was added by the Select 
Committee, There is nothing in the history 
of the Act from which it can reasonably be 
inferred that the Legislature intended to 
adopt the bankruptey [aw as in force iu 
Englaud and I consider that the Court should 
construe the Act as it stands unrestricted by 
rulings under the English Act. 

What, then, is the nature of the protection 
afforded to the creditor by sub-section (5)? 
In the Hnglish Act, a secured creditor is 
defined by section 168 as “a person holding 
a mortgage, charge or lien on the property 
of the debtor, or any part thereof, as 
a security for a debt due to him from 
the debtor." There is no reason for 
adopting & narrower definition, and we 
may take ib that a creditor who holds a 
‘mortgage of goods, whether under the 
English form or under the. Indian form, is 
a secured creditor within the sub-section. 
But his rights are limited to realising 
2.6, selling, or otherwise dealing with his 
security, He is given no exemption from 
the restriction imposed by section 16 (2) (b) 
barring any remedy against the person or 
property of the debtor, and he is subject 
to all the disadvantages, arising.from the 
fact that the insolvent, having lost all 
power of disposition over his property, cannot 
any longer carry out his promises, and that 
the trustee takes the property free from 
any personal undertaking. Thus it is-that 
the secured creditor has no power to 
enforce a personal obligation to make a 
security effectual, or a personal obligation 
to give a security. See Deering v. Bank of 
Ireland (1). 

On the adjudication order, the license 
given to the Bank to enter on the pre- 
mises and take the goods there lying in 
pledge was revoked, for Forstner had ceased 
to have any interest in the property affected 
by the license (section 62, Easements 
Act), and the Official Receiver was under 
no obligation to grant a fresh license, 
Had the Bank held a mortgage in the 
English form, they could have applied to 
the Official Receiver for permission to 
seize the goods, and sell them ; had they held 


(1) (1887) 12 A. C. 20 at p. 26; 56 L. J. P. C. 47; 56 
L, T. 66; ab wW. R. 634. 


a charge on, the goods, that is, had they aright 
to ask the Court to sell the goods against their 
debt, they might, with the leave of the 
Court given under section 16 (2) (b), 
have instituted a suit for such sale; but 
they had no right to compel the Official 


Receiver to give the goods to them in 
pledge, or to carry out — Porstner's 
promise to hand over the proceeds of 


gale. 

Even assuming, therefore, that the goods 
in godown were subject to the document 
of the 8rd December, the Bank had 
no power to deal with them. But there 
was no evidence before the Offcial Receiver, 
there was not even a formal allegation made 
to bim nor is there any such on the record, 
that the goods in godown on the 15th une 
were some of the goods referred to in the 
letter of the 7th April. As already shown, 
the account put in raises a presumption 
that all goods in stock on the 7th April 
had been disposed of, and re-placed by 
others before the insolvency. There was 
clearly a burden on-the Bank to establish 
the identity of the goods, and this burden 
they have not discharged. 

Mr. Tekohand, for the Bank, has argued 
that Forstner was, by document of the 
9rd December, constituted a trustee of 
all goods that came into godown, but he 
certainly never was a trustee of the goods 
in any legal sense. He might, possibly, 
have been termed trustee of the proceeds 
of sale, had he sold the goods. But to 
hold that Forstner’s purely potential obliga. 
tions were transferred to the Official Receiver 
would be to infringe both the letter and 
the spirit of the Insolvency Act. 

I would reverse the order of the 
lower Court, and order the proceeds of 
the sale of all goods in the  insolvent's 
godowns at the date of the petition to be 
divided amorg the creditors. The Bank 
should bear the costs of this appeal. 


Havwa&gp, A. J. C.—I concur in the result 
arrived at by my learned brother because 
there would appear to be no evidence that 
the actual goods were ever ascertained 
and brought under the control of the 
bypotheeation bond before their seizure by the 
Offieial Receiver. The operative words of the 
bond are: “I hereby hypothecate and agree 
to hold under lien . . . . goods as per appended 
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list or other goods....to be stored at my 
godown ab Lyari....to furnish you at the 
close... . of each month....a full and 
correct statement... of all goods s» held 
under lien.... kept separate from all other 
goods in my possession and no moneys 
shall be borrowed.... on... any other 
goods stored in the same godowns in such 
a way that such other goods may be 
mixed with the goods held under lien 

.." No list or statement of goods 80 
held under lien was furnished in any 
case later than the 10th May and no 
presumption ean be drawn that the goods 
then listed were the goods seized a month 
or more later by the Official Receiver as the 
accounts indicate a brisk business right up to 
the insolvency. Nor can the gooda then 
seized be assumed to-have already been as- 
certained and brought under control of the 
hypothecation bond by the act of deposit in 
the godown as the terms of the bond cou- 
template separation from other goods in the 
same godowns. The bond does not relate to 
all goods deposited in the godowns. There 
has, therefore, been no ascertainment es- 
tablished sufficient to justify the application 
of the rule in Holroyd v. Marshall (2), so as 
to give the bond-holder priority over the 
Official Receiver. 

I cannot, however, agree with my learned 
brother that the bond is otber than what it 
proclaims itself to be, namely, an agreement 
to hypothecate future goods or.in other words 
to give an equitable that is,a simple mortgage 
without possession. The effect of such an 
agreement is to assign the right of sale upon 
ascertainment of the gooas to the mortgagee, 
while leaving the possession and other rights 
of ownership with the mortgagor. This is 
the rule laid down in Holroyd v. Marshall 
(2). Such an agreement differs from a pawn 
or pledge in not assigning the possession and 
from a bill of sale, that is, a legal or English 
mortgage, in not assigning the other rights of 
ownership of the mortgagor. Such agree- 
ments have been recognised in this country 
in the cases of Misri Lal v. Mozhar Hossein 
(3), Bansidhar v. Sant Lal (4) and In the 


matter of Ambrose Summers (5). The rule in 

(2) (1862) 10 H. L. Cas. 191; 33 L., J. Oh, 193; 9 
Jur. (N. s.) 218; 7 L. T. 172; 11 W. R. 171; 11 Eng. 
Rep. 999; 188 R. R. 108. 

(8) 13 C. 262. 

(4) 10 A. 183; A. W. N. (1888) 35. 

(5) 23 C. 592. 


Holroyd v. Marshall (2) has also been further 
discussed in the cases of Baldeo Parshkad 
Sahu v. A. B. Miller (6) and "Gaya Din v. 
Kashi Gir (7). It is unnecessary to pursue 
the line of reasoning suggested in Sumsuddin 
Goslam Husein v. Abdul Husein (8), as this 
Province is not affected by section 6 of the 
Transfer of Property Act. Simple mortgages 
without possession have themselves been re- 
cognised from the cases of Deans v. 
Richardson (9) and Shyam Soonder v. Oheita 
(10), down to the case of Shivram Raghu- 
sket Gadhe v. Dhau bin Kanu (11) and 
have been legislated for in section 2 (17) and 
Articles 40 and 41 of Schedule I of the 
Stamp Act, 1899, and in Notification No. 3616 
exc., dated the 16th July 1909, No. 80 at 
page 664 of Volume IV, General Statutory 
Rules and Orders, 1910. There is indeed no 
& priori reason why there should not tuus 
be simple mortgages of goods without posses- 
Sion just as much as and with precisely the 
same effect as simple mortgages of landed 
property as expressly defined in .Chapter IV 
of the Transfer of Property Act. The reason 
for prohibiting simple mortgages of goods 
without possession in Hoagland was the neces- 
sity of preventing fraud as has been suc- 
cinctly explained by Mr. Ghose at pages 23 
and 147 to 149 of his Law of Mortgage, 3rd 
Edition. The prohibition was effected by 
the series of special enactments called the 
Bills of Sale Acts. No similar prohibitions 
were necessary in the cases of landed pro- 
perty owing tothe different conditions pre- 
vailing as to land in England. 

It is not, in this view of the case, strictly 
necessary to disenss the nature of the limita- 
tion placed upon the doctrine of reputed 
ownership as expressed in sub sections 2 (a) 
and 3 by the proviso in favour of secured 
creditors contained in sub-section 3 of sec- 
tion 16 of the Provincial Insolvency Act, 
1907. Bat it is perhaps desirable, as the 
matter is of considerable importance and has 
been argued at length, to express my 
concurrence with the decision in the case 
of Re A. Wiss, Ha parte K. B. Ohowksey 
(19). The plain meaning of the sub- 

(6) 31 0.667. 

(7) 29 A. 163; A. W. N (1907) 7; 4 A. L. J. 57. 

(8) 31 B. 165 at pp. 171 to 173; 8 Bom. L, R. 781. 

(9) (1871) 8 N. W. P. 54. 

(10) (1871) 3 N. W. P. 71. 

. (11; 4 Bom. L. R. 577. 
(12) 17 Ind. Cas. 31; 6 S. L, R. 97. 
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sections is that creditors shall. not be 
preventad from realizing or otherwise 
dealing with their securities on the goods of 
the insolvent by the provisions vesting all 
goods of other persons left in his possession 
as reputed owner in the Official Receiver. 
It has been argued that nevertheless this 
could not have been the intention of the 
Legislature as the rule is different ia the 
Presidency towns and in England. It would 
be a sufficient answer to this argument to 
say that where the language is plain, itis 
not open to us to speculate by the light of 
practice elsewhere on the intentions of the 
Legislature. But apart from this, the en- 
actments in force are materially different in the 
Presidency towns and in Hngland. The 
creditors have been permitted to realize 
or otherwise deal with their securities on 
the goods of the insolvent notwithstanding 
the vesting of all his goods in the Official 
Receiver by the proviso to section 17, bat 
‘there is no such proviso to the provision 
cancelling their interest in the goods when 
left in the possession and reputed owner- 
Ship of the insolvent contained in section 
52 of the Presidency Towns Insolvency 
Act, 1909. This would amply explain why 
‘the secured creditors did not attemp to 
challenge the application of the doctrine 
of reputed ownership to goods in the 
possession of the insolvent in In the matter 
of Ghulam Ali Shams-ud-din (13) in the 
Madras High Court. Similarly secured 
creditors are saved from the effects of the 
receiving order by the express provision 
of section 9 (2) but are not so protected 
from the effects of the doctrine of reputed 
ownership in respect of goods left in the 
possession of the insolvent contained in 
sections 20 (1) and 44 (4) of the Bankruptcy 
Act, 1833. The special laws relating to 
the mortgage of goods contained in the 
Bills of Sale Acts moreover afford further 
grounds for caution in appealing in this 
matter to the practice in bankruptcy in 
force in England. 


Order reversed, 
(18) 15 Ind, Cas, 371; 11 M. L. T. 208; 22 M. b, J. 


CALCUTTA HIGH COURT. 
Lerrers Patent APPEAL NO, 4l or 1912 
June 12, 1918. 

Present:—Sir Lawrence Jenkins, KT , Ohief 
Justice, and Justice Sir Ashutosh 
Mookerjee, K1. 

Maharaja MANINDRA CHANDRA 
NANDI—PLAINTIFF—Á PPELLANT 
"Versus 
JAGANNATH KHAN-—DEFENDANT— 


RESPONDENT. 
Landlord and tenant—Hent stipulated by tenunt to 


' be paid— Whether tenant may be compelled to pay any 


other rent —Case not under Bengal Tenancy Act (VILL of 
1885). 

Ing case nob coming under the Bengal Tenancy 
Act and in which there is no special stipulation by 
the tenant for enhancement, the tenant should not 
be compelled to pay eithor a fair rent, or a cug- 
tomary rent or a prevailing rent, or indeed any rent 
except that which he has covenanted to pay. 

Ranee Lalunmonee v. Raja Ajoodhya Ram Khan, 23 
W. R. 61, Kylash Chunder Bwcar v. Woomanund Roy, 
24 W. B. 412 and Krishna Kant Saha v. Krishna 
Chandra Roy, 9 C. W. N. 308, relied upon. 

Therefore, where a tenant in respect of garden 


“and bastu lands stipulated that if any of the garden 


tmt 


was converted into bastu land, the rent on it should 
be raised from Hs. b to Hs. 10 a bigha, he should not 
be compelled to pay more than Rs. 10 a bigha, if he 
has converted any garden land into bastu land in 
respect of such land, and a claim of the landlord at 
the rate of Rs. 20 à. bigha on the ground that there 
was a growing custom that bastu lands should bear a 
rent of Rs. 20 a bigha, must fail. 


Appeal, under section 19 of the Letters 
Patent, from the following judgment of Mr. 
Justice Coxe, dated March 19th, 1912, in 
Second Appeal No. 99 of 1910, and reported 
at 14 Ind. Cas. 229:— ` 

Coxe, J.— The plaintif’s predecessor-in. 
interest let the land in suit to one Mr, 
Morton at the rent of Rs. 40-4 sčcoa, It 
consisted of garden and bastu land and 
it was stipulated that if any of the garden 
was converted into bastu land, the rent on 
it should be raised from Rs. 5 to Rs. 10 
a bigha. There was also a stipulation for 
payment of rent on .excess land. The 
plaintiff alleged that the whole land had 
been converted into bastu, that there was 
a growing custom that such lands should 
bear a rent of Rs. 20 a d¢gha, and asked 
that the land should be measured and a 
decree for rent given him at the rate of 
Rs. 20 a biyha for the area found by 
measurement. ^ 

The defendant is the present tenant of 
ihe land. 


Tho learned Subordinate Judge found 


* 
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that the area had nob inereased, that the 
garden land, except an area of 1 bigha 8 
cottahs, had been converted into bastu, and 
gave the plaintiff a decree in accordance 
with the rates stipulated in the kabulzat. 

The plaintiff appeals. It is first argued 
ou his behalf that a decree should be 
given at an enhanced rate, as there 18 
no stipulation in the sabuleat against 
enhancement. It is said that it is not 
proved or found that the landlord cannot 
eject the defendant; and if he has the power 
to eject, a fortior: he must have the power to 
enhance. It seems to me, however, that tne 
case must be governed by the contract bet- 
ween.the parties and I ean see no réasón 
why, in a case not coming under the Tenancy 
Act and in which there is no special stipula- 
tion for enhaucement, the tenant should pay 
or be compelled to pay either a fair rent, or 
a customary rent or a prevailing rent, or 
indeed any rent except that which he has 
covenanted to pay. No doubt, the landlord 
may terminate a lease, if he is entitled to do 
so, and may thereafter settle the land at a 
higher rent or refuse to let the tenant conti- 
nue to hold the land unless he agrees to pay 
more, or perhaps he might sue thereafter for 
damages for use or occupation and obtain 
damages calculated on the rent that he could 
have obtained for the land if the tenant had 
not been in possession. But during the con- 
tinnance of the tenancy, be cannot get more 
than the tenant has contracted to pay. This 
was held in Ranee Lalunmoxee v. Raja Ajodh- 
ya Ram Khan (1), which was followed in 
Kylash Ohunder Sirsar v. Woomanund Ray 
(9) aud Krishna Kant Saha v. Krishna Ohund- 
ra Roy (8). 

Tt has also been contended that the learned 
Subordinate Judge has erred in holding that 
an area of l bigha 8 cottahs still remains as 
garden, and thatthe standard of measure- 
ment isa vas of 55 yards. But neither of 
these findings, in "my opinion, is open to 
attack in second appeal. 

The appeal must be dismiesed but as no 
one Las appeared on behalf of the respondent 
to argue the case, I do not allow costs. 

Dr. Rash Behary Ghose, Babus Ram Charn 
Matra, Joges Chunder Dey and Hemendra Nath 
Sen, for the Appellant. 

(1) 23 W. R. 61. 


(2) 24 W. R, 412. 
(3) 6 0, W. N. 308. 
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Babu Hara Prasad Ohatterjee, for the Re- 
spondent. 

JU DGMENT.—tThere is really nothing to 
be said in favour of this appeal. The judge 
ment of Mr. Justice Ooxe is, in every respect, 
correct, and we dismiss the appeal with costs. 

Appeal dismissed. 


CALOUTTA HIGH COURT. 
LETTERS Patent ÁPPEAL No. 158 or 1911. 
June 12,1918. ` 
Present:—Sir Lawrence Jenkins, KT., Chief 
Justice, and Justice Sir Ashutosh 
Mookerjee, K1. 
Sheikh ABDUL RAHMAN —PinINTIFF-— 
APPELLANT 
VETEUS 


JADUNANDAN SINGH JHA AND OTHERS 


m J EFENDANTS— RESPONDENTS, 

Specific performance—Hindu law—Joint family— 
Member of joint Mitakshara family—Agreement to 
alienate his share, whether specifically enforceable— 
Joint owner dealing with entire property—Specific 
performance, whether can be granted against him as to 
his share—Remedy of plaintiff by way of damages. 

A member of a joint family governed by the 
Mitakshara law cannot say that he has any particular 
share in the joint family property and cannot make 
a valid alienation of any particular share ofthis own. 

Sadabart Prasad Sahu v Foolbash Koer, 3 B. L. R. 
81 (F. B.); 12 W.R. (F. B.) 1, and Balgobind Des v. 
Narain Lal, 20 L. A 116 at p. 125; 15 A. 339, relied 
upon. 

Therefore, an agreement by him to execute a lease 
in respect of his share of the family property is 
not specifically enforceable. 

Where a person is jointly interested in an estate 
with another person and purports to deal with the 
entirety, specific performance will not be granted 
against him as to his share, the plaintiffs only 
remedy being by way of damages. 

Lumley v. Ravenscroft, (1895) L. R. 10. 8. 083; 
64 L. J. Q. B. 441; 14 R. 347; 72 L. T. 382; 48 W. R. 
084; 69 J. P. 277, relied upon. 


Appeal, under section 15 of the Lettera 
Patent, from the following judgment of Mr. 
Justice Digambar Chatterjes, dated August 
l4áth, 1911 in Second Appeal No. 843 of 
1910 and reported at 11 Ind. Cas. 892. — 


D. CHATTERJEE, J.— This isa suit for the 
specific performance of a contract to lease, 
Defendants Nos. 1, 2, 3 and one Raghunandan 
who is not before the Court are fonr brothers. 


~£ 
* 
i 
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The lower Appellate Court finds that defend- 
ants Nos. 1, 2, 8. made a contrach with the 
plaintiff on the 19th Sraban 1815 to give a 
putni and dar-puint lease to the plaintiff in 
respect of the S-annas share held by them- 
selves and Raghunandan in a certain mauza in 
zemindar? aud putni right, and received Rs. 5 
in part pay ment of the tonus, that as Raghu- 
nandau did not agree to join in the lease, the 
four brothers gave a joint lease to defendant 
No. 4 on the L5th Bhadro 1315, under a lease 
which was registered and thereafter on the 
30th Bhudro 1315 the defendants Nos. 1, 2, 
and 3 made a modified agreement to lease 
their 6-annas share to the plaintiff on a pro- 
portionate redaction of bonus and jama aud 
that defendant No. 4 must have taken his 
lease with notice cf the contract with the 
plaintiff. Upon these findings, the lower 
Appellate Court has given a decree for speci- 
fic performance against defendants Nos. 1, 2 
and 3 in respect of their share of 6 annas, 
It is contended in second appeal before me 
that the learned Judge is wrong bscause the 
defendants Nos. 1, 2 and 3 and Raghunandan 
being members of a joint family governed 
by the Mitakshara law, the defendants Nos. 1, 
2 and 3 had no definite share before partition 
aud cannot be compelled to make au aliena- 
tion which would be iavalid in law. It is 
settled law in Bengal that a member of a 
joint family governed by the Metakshara law 
cannot say that he has any particular share 
in the joint family property and cannot make 
a valid alienation of any particular share as 
his own. See Sadabart Prasad Sahu v. 
Foolbash Kosr (1) and Balgobind Das v. 
` Narain Lal (2). The question was expressly 
raised by the defendants in their written 
statement and issue No. 3 was framed in this 
connection. The learned Judge also says 
that Raghunandan is joint. If that be so, 
I do not see how defendants can be com- 
pelled to execute a putni and dar-putni lease 
in respect of a 6-annas share in the 8-annas 
joint property. Such a lease would be in- 
valid in law. and the Courts will not order 
that to be done which, when done, would ba 
invalid. Then again the contract of the 19th 
Srabia for leasing 8-annas could not be en- 
forced as defendants Nos. 1,2 and 3 could 
not contract with respect to the share of 
Raghunandan and the contract which was 


(1) 3 B. L, R. (F. B.) 81; 12 W. R. (F. B.) 1. 
(2) 207, A, 116 ab p. 125; 15 A, 889. 
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made for the whole 8-annas could not be 
specifically performed with respect to the 
share of defendants Nos. 1,2 and 3 under 
the general rule that where a person 18 
jointly interested in an estate with another 
person and purports to deal with the en- 
tirety, specific performance will not be 
granted against him as to his share; the 
plaintiff's ovly remedy being by way of 
damages. See Lumley v. Ravenscroft (3). 
If the contract of Sraban cannot be enforced, 
the contract of the 30 Bhadro must be con- 
sidered a new contract and cannot be en- 
forced against defendant No. 4 who had a 
prior valid title on the lst Bhodro. ln any 
case, I. think the decree for specific perform- 
ance is bad. The conduct of defendants 
Nos. 1,2 and 3 is extremely reprehensible 
and they ought to be made liable in damages. 
The lower Appellate Court has found that 
they received Rs. 5 as part of the bonus; 
they must refund that with interest at 
12 per cent. per annum from the 30th Bhadro 
1315 and they must pay the whole costs of 
the plaintiff in all Courts. Defendant No. 4 
will pay his own costs. The appeal is dec: 
reed with the above modification, 

Moulvi Nuruddin Ahmed, for the Appel- 
lant. 

Babu Jogendra Nath Mukerjee, for the Ree 
spondents, 

JUDG MENT,—tIn our opinion, Mr. Justica 
Digambar Chatterjee exercised a wise dis» 
cretion with which we arə not disposed to 
interfere on appeal. We must, therefore, dis- 
miss thia appeal with costs. 

Appeal dismissed. 


(3) (1805) 1 Q. B. 68% 64 L. J. Q. B. 4il; 14 R, 
347; 72 L. T. 982; 43 W. R. 584; 59 J. P. 271. 
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MADRAS HIGH COURT. 

APPEAL AGAINST APPELLATE ORDER No. 114 

or 1912, 
: September 9, 1913. 
Present; — Mr. Justice Miller and 
Mr. Justice Sankaran Nair. 
RAMA VENKATASUBBA IYER— 
APPELLANT 
versus 

SHANMUKAM PILLAI—Responpent. 

Mortgage— Application to make personal decree— 
Civil Procedure Code (Act V of 1908), Sch. 1, O. 
XXXIV, v. 6—Limitation Act (IX of 1908), Sch. T, 
Art. 181. 

An application to make a personal decree against 
the mortgagor is not an application for the execution 
of a decree. Articole 181 and not Article 182 of 
the Limitation Act applies to such an application. 
The right to apply in such cases accrues on the 
confirmation of the sale. 


Appeal against the order of the District 


Court of Tinnevelly, in ‘Appeal Suit No. > 


185 of 1912, dated the 5th August 1912, 
preferred — against that of the Court 
of the District Munsif of Ambasamudram, 
dated 14th February 1912, in Miscellaneous 
Petition No. 3326 of 1911, in Original Suit 
No, 484 of 1904. 


Mr. T. Rangachartar, for the Appellant. 

Mr. M. P. Deva Doss, for the Respond- 
ent. 

JUDGMENT.—We do not think the 
application to make a personal decree against 
the mortgagor was an application for the 
execution of a decree. We think this is 
clear under the present Code, if there was 
any doubt before. Article 182 of the ist 
Schedule of the Limitation Act does not, 
therefore, apply to the case, but we cannot 
accede tothe argument that Article 181 
also is inapplicable. The case is, it is 
conceded, not one of those in which the 
Court can proceed and ought to proceed 
without application and in which the ap- 
plication is necessary only as a reminder ; 
and, if itis acasein which the suit can be 
said to be pending, itis not one to which 
the decisiuns can be applied which hold that 
applications to terminate a pending pro- 
ceeding are not within Article 181. An 
application here is necessary to commence 
the proceeding with a view to getting the 
decree. The Court cannot act without an 
application and has to arrive ata deaision 
on the application. Itis conceded that the 
words of Article 181 are wide enough to 
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cover this application ; it is now an applica- 
tion under the Code of Civil. Procedure, 
and there are obvious objections to leaving 
such application to be made ab any time, 
however long, after the sale of the mortgaged 
property. l 

We think Article 131 is applicable to the 
case, and the right to apply accrued to the 
appellant when the sale was confirmed. We 
cannot accept the contention that the order, 
dated the 29th July 1911, first gave the 
right to apply. We, therefore, dismiss the 
appeal. There will be no costs, as there- 
Rpondent is not represented. 

Appeal dismissed. 





CALCUTTA HIGH COURT. 
Lerrers PATENT Appeat No. 86 or 1911. 
May 30, 1913. 

Present: —Sir Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 
SARBANANDA NATH BHOWMIK 
AND OTHERS— PLAINTIFNS —APPELLANTS 
versus 
RANA GAZI AND OTHERS —DEFENDANTS— 
RESPONDENTS. 

Patni Regulation (VIIL of 1819), s. 11, cl. 8— 
Khudkasht raiyab— Arrangement with dar-patnidar— 
Whether such raiyat’s position lost- Ejectment by pure 
chaser of patni, liability to. 

A khudkasht raiyat, that is, a resident and hereditary 
cultivator, does not cease to hold that position, be- 
cause he entered into certain arrangements which 
were embodied in a pattah and professed to bea 
grant of miras rights by the dar-patnidar; consequently 
the purchaser of the patni is not entitled to eject him 
under sootion ll, clause 3, of the Patni Regulation of 
"1819. 

Appeal under section 15 ofthe Letters 
Patent from the .fullowing judgment of Mr. 
Justica’ Coxe, dated March 24th, 1911, in 
Second Appeal No. 1587 of 1909. 

Coxe, J.—This was a suit by the pur- 
chaser of a putni to eject the defendants 
and the only question that arises in this 
appeal is whether the defendants are protect- 
ed from ejeciment by section 11, clause 3, 
of the Patni Regulation of 1819. That clause 
provides that the purchaser of a putni shall 
not be entitled to eject khoodhkast ratyals or 
resident and hereditary cultivators, nor to 
cancel bona fide engagements made with such , 
tenants by the léte incumbent, Thore can 


m 


“to a se- puint. 


4, 
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be no doubt that the defendants are resident 
and hereditary cultivators. Their grand- 
father cultivated the land and it is found 
as a fact that they are still cultivating it. 
Their homestead is on the land itself and 
they have inherited it from their grandfather. 


< 
Lal 


“So the fact that they are resident and here- 


ditary cultivators cannot be disputed. It is 
argued, however, that the protection given 
by the clause cited is extended only to 
persons who are resident and hereditary 
cultivators and nothing else, and it is urged 
on behalf of the plaintiffs-appellants that the 
defendants in this case, besides baing 
resident and hereditary cultivators, ara also 


~ ge-putnidar having obtained a miras pottah 


which is equivalent to ase-pulnt from the 
former darputnidar, The miras pottah has 
been printed. By it the land in suit which 
amounts to 6 kants 15 gundas was settled 
with the defendants’ predecessor-in-interest 
ata jama of Rs. 31-8 It must be admitted 
that there are several stipulations in this 
miras pottah which are very unusual in leases 
to ordinary cultivating razyats, There is a 
provision that the arrears of rent will be 


realised by sale under the Putn: Regulation. 


and Act X of 1859. Police duties are impos- 
ed upon the tenants as also expenses relating 
to construction of bridges and supplies to 
troops. Farther there is a stipulation as to 
the up-keep of road, cattle tracks and water- 
courses which are said to exist in this area of 
6 kanis. But admitting that these stipula- 
tions are very unusual in leases to cultivating 
yatyats, 16 is, I think, quite as unusual, if not 
more 80, that à se-putnt should be giyen, not 
for the collection of rents from under-tenants, 
but for the actual personal cultivation of a 
small piece of land such aa 18 covered by tliis 
poltah. Putnis and the like, so far as my ex- 
perience goes, are usually, and I believe in- 
variably, tenures, that 18 to say, tenancies in 
which the tenure-holder has under him under- 
tenants from whom he collects rents, Aud 
although these provisions in the miras potíah 
arecertainly unusual, there is nothing unlawful 
in requiring a mere vazyat to undertake the 
duties which are herein imposed. I am not 
prepared to say that this miras pottah amounts 
Nor am I prepared to say that 
the words “resident and hereditary culti- 
vators” in the clause to which I have referred 
cover only such persons as are resident and 
hereditary cultivators and nothing else. 


INDIAN UASES. 


531 


The second point taken is that the words 
in the clause “nor to cancel bona fide engage- 
ments made with such tenants by the late 
incumbent? should be read with the preced- 
ing words ‘resident and hereditary cultivators’ 
and it should be held that only such resident 
and hereditary cultivators are protected as 
have entered into engagements with the 
previous incumbent of the putni and not 
those who have entered into engagements 
not with the former putnidar, but with sub- 
ordinate dur-putnidars. : I do not think that 
this can at all be the meaning of the clause 
which clearly disentitles a purchaser of a 
taluk to ejecs any resident and hereditary 
cultivator. The clause prohibiting him from 
cancelling bona fide engagements made with 
such tenants by the late incumbent is quite 
separate from the clause prohibiting him 
from ejecting them. 


Thirdly, it is argued that the razyatz interest 
of the defendants has merged in the superior 
interest given them by the miras potiah. 
As I have said, lam not prepared to say 
that the miras potiah has given them any 
interest superior to that of a raiyat at fixed 
rates, But even if it were so, I do not think 
that the doctrine of merger has any applica- 
tion. The cases in which the doctrine of 
merger usually applies are cases in which 
there are conflicting interests of a superior 
and inferior character, such as the interests 
of a landlord and tenant. In such a 
case, it is absurd to say that the tenant is 
bound to pay rent to the landlord when the 
landlord and tenant are one and the same 
person and, therefore, the right of tenant 
may well be said to have merged in that 
of the landlord. Such was the case of 
Raza Kishendatt Ham v. Raju Mumtaz Ali 
Khan (1), where, it was said, the relationship 
of landlord and tenant subsisted between 
the usufructuary mortgagees and the ‘birt’ 
tenure-holders. But in a case like the 
present, where no inconsistency in the rights 
arose but all that had happened was that 
the rayat obtained a greater fixity of tenure, 
I think uo question of merger can arise. On 
the findings of fact of the Court below, it 
seems to me that the defendants are resident 
and hereditary cultivators within the mean- 
ing of section 14 of Patni Regulation of 1819 
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and the plaintiffs are not entitled to eject 
them. The appeal is dismissed with costs, 

Babu Harendra Narayan Mitter, for the 
Appellants. 

Babus Ram Chandra | Mosumdar, Satis 
Chunder Ghose and Smritis Ohunder Ghose, 
for the. Respondents. 

JUDGMENT.—In this case, all the Courts 
decided against the appellant. In my 
opinion, they have decided rightly and I 
fail to follow the line of reasoning by which 
it 18 suggested that a man who was a 
khudkasht raiyat ceased to bold that position, 
because he came to certain arrangements 
embodied in a pottah which professed to be a 
grant of miras rights by the dar pulnidar. 
The matter appears to be olear beyond argu- 
ment, and we dismiss the appeal with costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Second Civi, APPEAL No, 1487 or 1911. 
August 12, 1913. 

Present; —Mr. Justice Sadasiva Aiyar and 

Mr.-Justice Tyabji. 

Maharaja SRI VELUGOTI SRIRAJA 
GOPALA KRISTNA YACHENDRA 
BAHADUR VARU,K.O. I. E, PANCHA. 

HAZAR MUSHABDAR, RAJAH or 
VENKATAGIRI-PLAINTIFF—ÀA PPELLANT 
versus 


JAYAMPU AYAPPA REDDY AND OTHERS 
— DrerenDants— RESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 8, cl. (7), (11), 
(15), 8,77,189 Tenant of old waste not being ryoti land 
—Jurisdiction of Civil or Revenue Vourt—Suit in 
ejectment, arrears of paslurage dues and mesne profits— 
“Ryoti land’—‘Agriculture’— Pasturing of cattle. 

A suit for the ejectment of tenants of old waste 
lands, (not being ryott lands), let for pasturing 
cattle and nob for agriculture, and for the recovery 
of arrears of pasturage rent and mesne profits thereof, 
is not cognizable by a Oollector but only by a Oivil 
Court. 

Por Sadasiva Atyar, J,— The words 'cultivablo lands’ 
in section 3, clause 16, of the Estates Land Act, mean 
land permanently cultivable for all practical purposes 
and not land which might be occasionally cultivated. 

Land fit usually only for pastaring cattle and not 
for ploughing and raising agricultural crops is not 
ryoti land. 


A tenant of old waste which is not a rgot land is: 
not a ryot within the meaning of the definition of 
ryot in section 3, clause 15, of the Act. 

A tenant, who does not hold land for purposes of 
agriculture, is not also a vyot. The term ‘agriculture’ 
in section 3, clause 1, does nob include pasturage of 
cattle. 

Seotion 7 relates to arrears of rent as defined in . 
the Act. The expression ‘sums payable by a ryot 
as such on sccount of pasturage fees’ in section 3, 
clause 11, of the Act, only refersto sums payable 
by agricultural tenants for the use of communal 
pasture lands, 

Where the general jurisdiction of the Civil Courts 
is specially taken away only in particular classes of 
cases by an Act, the Courts retain their jurig- 
diction as regards all other classes of cases not so 
excluded, 

Per Tyabji, J.—Unless the plaintiff can make out 
that the defendant is either aryot or a tenant of 
private land, he cannot establish his right to sue for 
ejectment in a Revenne Court. 

Laud must be cultivable before it can be termed 
ryott land within the meaning of section 3 of the Act; 
cultivation implies some kind of labour on the land 
generally consisting of breaking up the soil, whereas 
pasturage has reference toa particular mode of using 
the natural growth on the land without its being 
cultivated. Land used for pasturage cannot ordi. 
narily be styled cultivated land. 

Section 3, clause 16, of the Act requires the land 
to be ryott land and to be used for the purpose 
of agriculture in order that the tenant might be 
termed a ryot. 

The word 'rent in section 77 must be understood 
in the sense in which it is defined in section 3, clause 
11. It must, therefore, refer only to what is lawfully 
payable to a landlord for tho use of occupation of 
the land in the estate for the purposo of agriculture. 

In regard to any matter in which Civil Courts 
ordinarily have jurisdiction, they retain their juris- 
diction unless it is acquired by the Revenue Courts. 

Second appeal against the decree of the 
District Court of Nellore,’ in Appeal Suit 
No. 163 of 1910, preferred against that 
of the Court of the Special Deputy 
Collector of Nellore, in Revenue Suit No. 
886 of 1910, transferred: from the Court of 
the District Munsif of Nellore, where the 
suit was filed as Original Suit No. 285 of 
1909, n 

Mr. S. Subramanza Iyer, for the Appellant. 


Mr. P. Nagabhushanam, for the Respond- 
ents. 

JUDGMENT. 

Sapasiva Alvar, J.—The plaintiff, the Rajah 
of Venkatagiri, is the appellant in this 
second appeal. The defendants are the 
tenants of certain lands in the Venkatagiri 
estate. The said lands, according to 3rd 
paragraph of the plaint, are waste lands 
which have been always used for the pastur-. 
ing of cattle. Pasture rent is alleged to 
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have been collected from the defendants for 
the use of these lands till Fasli 1817 at 
the rate of 5 annas 1 pie per acre for above 
forty years. In the: muchtilixas for 1817 
and 1318, however, the defendants agreed 
to pay rent for the lands at a higher rate 
if any person applied for the grant of lands 
on darkhast for purposes of cultivation, 
They further agreed by these muchilikas to 
quit possession of the lands on demand 
if they refused to take up the lands at the 
higher rate. Tho suit was brought claiming 
three reliefs : — 


(a) Ejectment of the defendants because 
on the 3rd August 1907, the defend- 
ants, when notice was issued to 
them to take up the lands them- 
selves ab the higher rate, failed to 
take them up; 

(b) for recovery of rent for Faslés 1317 
and 1318 at the rates offered by 
a person who applied for grant 
of the lands on darkhast in April 
1907; 

(c) for mesne profits subsequent to date 
of suit till delivery, that is, mesne 
profits for Fasli 1319, ete. 


There was first the question whether the 
suit, which was originally filed in Munsif’s 
Court, was cognizable by the said Court. 
The Munsif returned the plaint to be pre- 
sented to the Revenue Court. The Revenue 
Court again returned it to be presented to 
the Munsif’s Court. There was an appeal 
against this order of Revenue Court to the 
District Court, which set aside the Revenne 
Court's order and directed it to try the suit. 
The question as to which Court has jurisdic- 
tion to try this case depends, it need hardly be 
said, upon the allegations in the plaint and 
upon the cass set up by the plaintiff in the 
plaint. Assuming for this purpose that the 
allegations in the plaint, supplemented by the 
plaintiff’s documents, are correct, it seems to 
us clear that the lands in dispute fall within 
the definition of ‘old waste’ in section 8, 
clause 7, of the Madras Estates Land Act. 
‘Old waste’ includes, according to that defini. 
tion, any land which, not being private land, 
has continuously remained uncultivated and 
in the possassion of. the zemindar for ten 
years or has, atthe time of any letting by 
the land-holder after the passing of the Act,’ 
remained without any occupancy rights being 


held therein within a continuous period of 
not less than ten years immediately prior to 
such letting. The plaint lands are, therefore, 
old waste lands. But old waste lands 
might be of two kinds. They might be old 
waste lands which are also ryotz lands or they 
might be old waste lands which are nob ryoti 
lands. But a ryoti land, in order to come 
under the definition of old waste, should be 
land in respect of which, before the pass- 
ing of the Act, “the landlord had obtained 
the final decree of a competent Civil Court 
establishing that the ryof has no occupancy 
right". See the last paragraph of clause 7, 
section 3. Ryotz land is described in section 
8, clause 16, as cultivable land other than 
private land, communal. land or service 
tenure land. Itis clear from the muchiizkas 
filed in this case that the plaint land is 
pasture waste and is not permanently 
cultivable. When ryote land is defined as 
cultivable land, we think ib means land per- 
mauently cultivable for all practical pur- 
poses and not land which might be ocaasion- 
ally cultivated. This is made clear by sec- 
tion 6, clause 4, of the Aot, which says that 
waste land let under a contract for the 
pasturage of cattle and reserve forest land 
let under a contract for the temporary culti- 
vation of agricultural crops shall, not by 
reason only of such letting for pasturage or 
for temporary cultivation, become royé: laud. 
Hence, land fit usually only for pasturing 
cattle aud not for ploughing and raising 
agricultural crops, is not ryott land. The 
land in dispute in this case, according to 
the allegations in the plaint and according 
to the terms, of the muchzlikas, is not 
cultivable land, though it might be occa- 
sionally capable of cultivation under ex- 
traordinary and unusual circumstances, 
and hence it is not ryoí? land. No doubt, the 
usual presumption under section 23 of the 
Act is that a land is yof? land other than old 
waste, bat in this case such presumption has 
no place as the land is clearly ordinary old 
waste which is not ryot: land. 

Then the next question is whether the 
tenant of such old waste let for pasture is a 
ryot. A ryotis defined in section 3, clause 
15, asa person who hclds, for the purpose 
of agriculture, 7yoti land. The tenant of 
an old waste which is not ryof land does not, 
therefore, come under the definition of ryot. 
On another ground also, the tenants of the 
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plaint land are not ryots because they do 
not hold land for the purpose of agriculture. 
Agriculture is defined in the Act as including 
horticulture, See section 3, clause 1. The 
ordinary meaning of agriculture is the rais- 
ing of annual or periodical grain crops 
through the operations of ploughing, sowing, 
etc, In Soman Gope v. Raghubir Osha (1), it 
was held under the Bengal Tenancy Act that 
to turn land let for agricultural purposes 
into an orchard wasto render it unfit for 
the purpose of the tenancy. In Lakshmena 
v. Ramachandra (2), the same principle was 
laid down. See also Murugesa Ohetty v. 
Ohinnathamb? Gounden (3), where agriculture 
is, by a special definition, made to include 
horticulture. In the Estates Land Act, it has 
not been made to include silviculture -and 
pasturipg. This clearly shows that the 
Legislature did not intend pasturage of cattle 
to be included within the meaning . of the 
term agriculture. The matter seems to be 
- finally clinched by the Select Committee’s 
Report. See Duraswamy Aiyengar’s book, 
Appendix IV, page xcii, where the Select 
. Committee make the following statements:— 

(1) "Agriculture." From the’ definition 
we have omitted “silviculture and pastur- 
ing.” The general right of a ryot to use the 
land in his holding in any manner, which 
does not materially impair its value for 
agricultural purposes, is declared in clauses 
10, 11; and ordinarily, neither silviculture 
nor pasturing would be icconsistent with 
such use, but we recognise that the former 
cannot always be exercised as an unrestricted 
right, and that both silviculture and pasturing 
may be undertaken in circumstances which do 
nob give a person, admitted to use public cul- 
tivable land forthose purposes alone, any 
claim to the status of a ryot [clause 6 (6) }. 
For '"pasturing," we have made special provi- 
sion in clause 6 (6). As {to “silviculture.” 
the limitations of a ryot’s right to plant trees 
has been declared in clause 22 (2). 

16 being thus clear that the defendanta in 
this case, according to the plaintiff’s allega- 
tions, do not come under the designation of 
ryots, the next question is whether a suit for 
ejectment of these tenants of old waste who 
are cot ryołs, is cognizable by the ‘Revenue 


(1) 24 C. 160; 1 C. W. N. 228. 
(2) 10 M. 351. 
(3) 24 M. 421. 
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Court or by the Civil Court. Section 189, 
clause 1, is the section which bars the juris. 
diction of Civil Courta in certain specified 
cases, and it is unnecesssary to state that, 
where the general jurisdiction of the Civil 
Courts is specially taken away only in parti- 
cular classes of cases, the Civil Courts retain 
their jurisdiction as regards all other classes 
of cases not so excluded. Now section 189 (1) 
excludes the Civil Court’s jurisdiction 
(investing the Collector or other Revenue 
Officer with that jurisdiction) only in res- 
pect of snits and applications of the nature 
specified in parts (A) and (B) of the 
Schedule to the Act. Turning to parts (A) 
and (B) of the Schedule, suits triable by a 
Collector, so far as this question of ejectment 
is concerned, are suits coming under sections 


153, 48 (Gz) and 158 of the Act. 
Section 153 relates to the ejectment 
of a non-oceupanoy yof. But as the 
defendants in this case are not ryots, that 


section does not apply. Section 48 (22) also 
relates to the ejectment of a yo? who fails 
to make a certain declaration. Section 158 
relates to a tenant of private land. It is 
thus clear that the present suit, so far as it 
prays for the ejectment of a tenant aot being 
ayot of old waste nob being ryot land, let 
for pasture purposes and not agriculture, is 
not cognizable by a Collector but only by a 
Civil Court. The Munsif's original order 
returning the plaint to be presented to the 
Revenue Court and the District Court’s 
order on appeal from the Revenue Court 
deciding that the Revenue Court alona had 
jurisdiction, are erroneous 80 far as the claim 
relates to the ejectment of the defendants 
and the recovery of mesne profits from Fasli : 
1319, downwards is concerned. As regards 
the rent claimed for Fuslis 1317 and 1318, 
the plaintiff, if his allegations are trae, 1s en- 
titled on the muchilikas for F'aslis 1317 and 
1318, to recover under the 4th paragraph of 
the muchilzka rent at the sagubad: dry rate 
of the nearest piece of land in the village, 
though he may not be entitled to the higher 
wet cultivation rent at the rate offered by 
the alleged dharkastdar. The lower Courts 
have not gone isto the question whether 
there was an application by a dharkastdar 
in April 1907 whether defendants were 
asked to take up the laud for temporary 
cultivation as prcvided in the muchilika for 
Faslis 1816-and 1318 and to what rate of 
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rent the plaintiff is entitled in Faslis 18317 
“and 1318. 

Even as regards the suit for what ia call- 
ed pasturage rent for Faslis 1317 and 1318, 
the suit cannot Jie inthe Revenue Court 
because section 77 of the Act relates to 
arrears of rent as defined ia the Act and the 
definition of rent in the Act confines the 
expression to whatever is payable for the 
use of land for the purposes of agriculture 
(with its appurtenances like cesses, water 
rate, eto.) and sums payable by a rbot as 
such on account of pasturage fees and 
fishery rent. Sums payable by a ryot as 
such on account of pasturage fees can only 
refer to sums payable by agricultural tenants 
for the use of cOmmunal pasture lands. It 
was ingeniously argued that even a tenant 
who holds waste lands (which are not ryoti 
lends) for purposes of pasture under seotion 
6, clause 4, isa yot because such a tenant 
is treated as a non-ocenpanoy ryot in 
section 46 of the Act, though the benefit of 
the provisions of that section given to 
non occupaucy ryots as a class is withheld 
from such a tenant. We think that this 
ingenious argument cannot prevail against 
the clear definition of ryot found in section 
3, clause 15, and that the involved gram- 
matical. implications derived from the 
language of section 46 should not be allowed 
to override the express declaration and defini- 
tion found in section 3. 

It, therefore, follows that even as E 
the pastur” -rent due by tenants who are 
not ryols, ..J jurisdiction of the ordinary 
Courts is not taken away. We accordingly 
set aside the original order of the Munsif, 
dated the lOth January 1910, and the 
original order of the District Court passed 
in appeal against the Revenue Court's 
original order, returnicg the plaint to be 
presented io the District Munsif and we 
direct the plaint to be received by the 
Mauusif, if presented to him within two weeks 
of the return of the same by this Court to 
the plaintiff, and we direct the Munsif to 
dispose of the snit-according to law. 
Costs hithertoineurred will abide the result. 


TYABJI, J.—I agree in the judgment of my 
learned brother which I have had the benefit 
of reading. 

The question involved in this appeal is 
whether the Special Deputy Collector of 


Nellore presiding in the Revenue Courts had 
jurisdiction to try the suit out of which the 
appeal arises in which the plaintiff claims to 
be put into possession of the property refer- 
red to in plaint removing the defendants 
therefrom, the plaintiff also claims “mesne 
profits” and other incidental reliefs. The plaint 
was in the first instance presented in the 
Munsif's Court but the Munsif held that 
he had no jurisdiction to try the suit, 
The Special Deputy Collector also held that 
he had no power to order the defendants 
to be ejected from the land and dismissed 
the suit. 

The jurisdiction of the Revenue Courts, so 
farasis material for the present case, is 
derived from section 183 of the Madras 
Estates Land Act (Mad. Act I of 1908) and 
the jarisdiation of Civil Courts is, by the same 
section, taken away to the same extent to 
whatitis granted to the Revenue Courts. 
It would, therefore, seem clear that in regard 
to any matter in which Civil Courts 
ordinarily have jurisdiction, they retain 
that jurisdiction unless. it is acquired 
by the Revenue Courts and that the 
ordinary jurisdiction of the Civil Courts 
is now apportioned between the Civil 
and Revenue Courts. It seems necessary to 
make this remark as, in the course of the 
arguments before us, it was suggested on the 
one hand and apprehended on the other that 
it may happen that neither the Civil Courts 
nor the Revenue Courts might have juris- 
diction to eject the defendanta. 

The question that arises before us now is, 
whether the Revenue Courts have the juris- 
diction to try a suit in which the above. 
referred to reliefs are sought. 

Section 189 of the Estates Land Act gives 
jurisdiction to the Revenue Courts over all 
suits and applications of a nature specified in 
parts A and B of the Schedule. 


Hence in order to determine whether the 
Revenue Courts have jurisdiction to try a 
suit of this nature, we have to turn to the 
various items in the Schedule. The Schedale 
refers to ejectment suits in items 17 and 19 of 
part A, corresponding to sections 151 (1) and 
153 and items 9 and 27 of part B, corresponding 
to sections 48 (2) and 158, respectively. These 
sections refer to the nature of the land itself 
and to the tenant's rights therein. Sections 
151,153 and 48 refer respectively to suits 
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for ejeeting occupancy and non-occupancy 
ryots and section 158 refers toa suit against 
a tenant of private land. It follows, therefore, 
that unless the plaintiff can make out that 
the defendant is either a ryoí or a tenant of 
private land, he cannot establish his right to 
gue for ejectment in a Revenue Court. 

Ti was argued before us that the use of 
the land for pasturage purposes itself makes 
it ryoti land. Ryofd land is defined in section 
3, 80 far aa is at present material, as oulti- 
vable land in an estate other than '' private 
land." Therefore, land must be cultivable 
before if can be turned ryotz land. It was 
argued that pasturage must be taken to be 
included in the term cultivation as used in 
Madras Estates Land Act; but pasturage is 
something different from cultivation. Culti- 
vation implies seme kind of labour on the 
land generally consisting of breaking up 
the soil, whereas pasturage has reference to 
a particular mode of “using the natural 
growth on the land without its being culti- 
vated. Land used for pasturage, therefore, 
cannot ordinarily be styled as cultivated land 
and, on the facts of this case, it is clear that 
the land, as a matter of fact, is not cultivable. 
That the Legislature did not intend pasturage 
to be included in the term ‘cultivation,’ as it 
is employed in the Madras Estates Land Act, 
seems also to be indicated by a consideration 
of section 6, clauses 1 and 4; the latter clause 
expressly provides that "admission to waste 
land under a contract for the pasturage of 
cattle............9hall not by itself confer upon 
the person so admitted, a permanent right of 


occupancy.” 

At thesame, time if is provided in section 6 
(1) that "every ryot in possession........ ae 
of ryoti land not being old waste...... .. shall 


have a permanent right of eccupaney in his 
holding.” As the 4th sub-section of the same 
section provides “that admission to waste 
lands under contract for the pasturage of 
eattle........... does. not by itself confer 
upon the person so admitted a permanent 
right of occupancy,’ 16 would appear 
that the Legislature did not contemplate 
pasture land as being ryott land. The tenant 
of such land equally does not come under 
the definition of a ryot in section 3 (15), which 
requires the land to be ryotz land and to be 
held for the purpose of agriculture in order 
that the tenant may be termed a ryof. It was 
` V argued before us that this land falls within 
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the definition of old waste in section 3 (7) 
and that, therefore, it must fall under the 
category of ryoft land. It is true that the 
expression ryoéi land not being old waste” 
in section 6 and in other portions of the Act, 
shows that ‘old waste, may be ryoti land but 
there ig nothing to show that all ‘old waste’ 
is ryoii land. ‘Old waste, which is not 
cultivable and which consequently does not 
fall within section 3 (16), cannot be styled 
ryof land. 

Finally, it was not contended before us that 
this land was private land so as to make sec: 
tion 15S applicable. 

The question still remains to be considered 
whether the Revenue Courts have jurisdic- 
tion to try the suit so far as ib relates to the 
recovery of mesne profits for Fasit years 1317 
and 1319. What is described as  mesne 
profits in the plaint is nothing else than the 
rent due under the muchilikas which are 
now on the record before us. 

That section, which gives to the Revenue 


‘Courts jurisdicsion to order the recovery of 


arrears of rent by the landlord, is section 77; 
see Schedule, part A, item 8. The word 
rent’ in the section must be understood in 
the sense in which it is defined in section 3 
(11). Tt must, therefore, refer'only to what. 


. is lawfully payable to alandlord for the use 


or occupation of the land in the estate for 
the purpose of agriculture. The land in this 
case, as already stated, has been used not 
for agriculture, but for pasturage. Section 
77, therefore, does not give the Revenue 
Courts jurisdiction to decree the recovery 
of arrears of rent claimed ia. the plaint. 

For these reasons, Í agree in the order 
proposed by ny learned brother. 

Order set aside. 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
ORIGINAL Civiu Sort No. 69 or 1911, 
April 22, 1913. 
Present: —Mr. Hay ward, A. J. C. 
EDULJI COWASJI— PLAINTIFF 
versus 


DADABHOY AND ANOTHER —Dare iDANTS. 
Civil Procedure Code (Act V of 1908), O. XXXIIT, 
ri 9 cl, (e)-—JPauper suitg—Pauper entering into agree- 
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. ment with third party with reference to subject-matter 
of sutt. 

The expression ‘agreement with reference to the 
subject-matter of the suit’ in Order XXXIII, rule 9 
(c), Civil Procedure Code, is intended not to be limited 
to the champerty or maintenauce agreements only, 
but rather to prevent a party continuing his suit as 
a pauper after a third party has obtained an interest 
in the subject-matter of the suit and, consequently, 
an interest in paying the Court-fees due to Govern- 


ment. 
Bai Ohanaaba v. Kuver Saheb, 18 B. 461, referred 


Mr. Wadhumal Oodharam, for the Plaint- 
iff, 

Mr. O. M. Lobo, for Defendant No. 1. 

JUDGMENT.—The plaintiff who has been 
suing as a pauper has given one Cursetji 
Bamonji a charge over his share in the 
partnership by the bond Exhibit A. It has 
been urged that it has merely charged the 
debt due to Oursetji on the share in the 
partnership and.is not a champerty or main- 
tenance agreement which alone, according to 
the opinion of Candy, J., in Baz Chandaba v. 
Kuver Saheb Bapu (1), is contemplated by the 
expression ‘agreement with reference to the 
subject-matter of the suit" in Order 
XXXIII, rule 9 (e), first Schedule, 
Procedure Code. It is to be observed, 
however, that Falton, dJ., did not expressly 
concur in that opinion and that the case was 
really decided on other grounds, namely, the 
finality of the decree and withdrawal of the 
appeal. It is further probable that the 
expression was intended not to be so limited, 
-but rather to prevent a party continuiug 
his suit aga pauperafter a third party, not 
necessarily a pauper, had, for any cause 
whatever, obtained an interest in the subject- 
matter of the suit and, consequently, an 
interest In paying the Sourt fees due to 
Government. 

It is accordingly ordered that plaintiff be 
dispaupered, under Order XXXIII, rule 9 
(c), first Schedule, Civil Proeedure Code, 
and that the full Court.fees be paid within 
this week for the credit of Government. 

Plaintiff dispeupered, 

(1) 18 B. 464. 
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OALOUTTA HIGH COURT. 
Seconp O1vIL APPRAL No. 3208 or 1911. 
May 7, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 
Krt., and Mr. Justice Beachcroft. 
HIMAT KHAN AND ANOTHER-—PLAINTIFES 
— APPELLANTS 

versus 


SHER KHAN —DsregxbANT— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 99 —Mis. 
joinder—— Decision of first Court in favour of plaintiff — 
Whether Appellate Court cam | reverse — Appeal —Power 
of Appellate Court on question of misjoinder. 

Section 99 of the Civil Procedure Code provides 
that no decree shall be reversed * * * in appeal 
on account of misjoinder of parties or causes of ac. 
tion. The effect of the section is that when a 
Court of first instance decides a question of mis. 
joinder in favour of the plaintiff, there is an end of 
the matter, the defendant being precluded from raising 
the question in appeal, the Appellate Conrt 
had no power to dismiss the suit on the ground of 
misjoinder. 


Appeal from the decree of the Snb. 
ordinate Judge of Sambalpur, dated the 
30th August 1911, reversing that of the 
ks of that place, dated the 20ch April 

Babu Harendra Krishna Mu'therjes, for 
the Appellants. 

Babus Sarat Ohandra Roy Ohowdhury and 
Gobinda Ohandra Ohakiavarty, for the Re. 
spondent. 


JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for accounts and for 
recovery of village pro&ts. The plaintiffs 
claim to be gaontias in respect of a fourth 
share in the village, while the defendant 
is alleged to be a lambardar. The plaint- 
iffs contend. that the defendant as lambardar 
is bound to collect all sorts of village 
profits and to render an account thereof 
to the plaintiffs. The Court of first instance 
decreed the suit on the merits. Upon 
appeal, the Subordinate Judge has dismissed 
the suit onthe ground that it has not 
been properly framed and that the plaint 
is open to objection on the ground of 
misjoinder of parties and causes of action, 
The plaintiffs have now appealed to this 
Court, 

A preliminary objection has been taken 
to the hearing of the appeal on the ground 
that itis barred under section 102 of the 
Code of Civil Prosedure, 1908, inasmuch 
as the value of the suit is less than 
Hs, 900, This objection must be overraled, 
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because under Article 8l of the Sehedale 
to the Provincial Small Cause Courts Act, 
& suit for accounts is excluded from the 


jurisdiction of the Small Cause Court. The 
appeal is, consequently, competent. i 
It is plain that the decree of the 


Subordinate Judge cannot be supported, 
in view of the provisions of section 92 of 
the Civil Procedure Code of 1908. That 
section provides that no decree shall bé 
reversed or substantially varied, nor shall 
any case'be remanded in, appeal, on account 


of any misjoinder of parties or causes of | 


action. - The effect of section 99 is that 
when the Court of first instance decides, 
as' in the case before us, the question of mia. 
joinder in favour of the plaintiff, there is 
an end of the matter, and the defendant 
is precluded from raising the question in 
appeal, 

It was, .consequently, not competent to the 
Subordinate Judge to dismiss the suit on 
the ground of muitifariousness. 

The result is that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the case remanded t> him in 
order that the appeal may be heard on the 
merits, The appellants are entitled to their 
costs of this appeal. 

Appal allowed ; Case remanded, 





OALCUTTA HIGH COURT. 
Letrers Patent ÁPPEAL No. 49 or 1912. 
July 14, 1913. 
Present:— Sir La wrefiog Jenkins, Kr., Chief. 
Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 
KESHAB PANDA —DkFENDANT— 
APPELLANT 
versus 


BHOBANI PANDA AND OTHERS —PLAINTIFF3 


— R ESPONDENTS. 

Compromise of swuit—Contraci — Binding agreement, 
though followed by decree —Bengal Tenancy Act (VIII 
of 1885), s. 106, scope of—Dispute as to entry in 
Record of Rights— Interpretation of statutes —Preamble 
of Aci— Enacting part, if to be governed by preamble. 

A compromise is a binding agreement between the 
parties, and none the less binding because it was 
followed by a decree. 

Wentworth v. Bullen, (1829) 9 B. & C. 840, 9 L. J. 
(o.s.) K. B. 38; 109 Eng. Bep. 318, 33 R. R. 353, 
relied on. 
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Wherea settlement of land revenue is not being 
or about to be made, a dispute as to an ontry in the 
Record of Rights, though there has been no “settlement 
of rents,” (thab i ig, when the dispute has arisen under 
Part I of Chapter X of the Bengal Tenancy Act), 


‘should be decided by the machinery provided in section 


106. 
The preamble of an Act cannot govern clear ex- 
pressions in the enacting part. 


Appeal, under section 15 of the Letters 
Patent, from the following jadgment of Mr. 
Justice Coxe, dated January 12, 1912, in 
Second Appeal No. 154 of 1910: — 

Coxs, J.— The land in suit, in the present 
case, was obtained by the defendant in a 
suit under section 106 of the Bengal Tenancy 
Act, though it may be that the question of 
possession only was decided. The plaintiff 
then brought a suit for declaration of title 
and for a declaration that the entry of the 


. defendant's name in the Record of Rights was 


ineffectual. That suit was compromised and 
the defendant gave up the land. There has 
now been another Record of Rights and this 
appeal arises out of another suit under sec- 
tion 108 to correct an entry recording the 
land as the property of the defendant, The 
suit has been decreed and the defendant 
appeals. 

The only point taken in appeal is thab 
tne suit which ended in the compromise deeree 
was without jurisdiction. The first decision, 
under section 106, had the force of & decree 
and a suit could not be brought to set it 
aside except on the ground of fraud. The 
suit, however, was nob a suib to seb aside the 
decree but one to obtain a declaration of 
title. No doubt, the defendant might have 
pleaded the former decision under section 106 
and this decision, if pleaded, might, possibly 
havo been a complete answer to the suit 
aud insured its dismissal under the rule 
of ves judicata. Bat if the defendant 
preferred not to adopt this course, bat 
consented that judgment should be giveu 
for the plaintiff, I do not think he can now 
say that the Court had no jurisdiction to deal 
with the case and pass the decree. _ 

The appealis dismissed with costa. 

Babu Probodh Ohunder Duli for Baba 
Mchini Mohan Ohatierjee,for the Appellant. 

Babus Ashutosh Mookerjre and Cheru 
Chandra Biswas, for the Respondents. 


JUDGMENT.—This | appeal has been 


“admirably argued before us by the two 


learned juniors, Babu  Probodh Chandra 
Datta on behalf of the appellant and Babu 
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Charn Chandra Biswas on behalf of the re- 
spondent, and their argument leaves nothing 
further to be considered; and soit is that not- 
withstanding its complications, we feel that 
we can dispose of-the case without reserving 
our judgment. 

The appeal is from a judgment of Mr. 
Justice Coxe, who confirmed the decree of the 
lower Appellate Court. By the suit, the 
plaintiffs-respondents sought a declaration 
of right to a parcel of laud bearing No. 
166 and for transfer of the same to Tous 
No. 1698. On the merits, this suit must 
be decided cn a compromise which terminat- 
ed the previons litigation, and we desire to 
base our judgment upon the ground that the 
compro.niss was a binding agreement between 
the parties, and none the less binding because 
‘it was followed by a decree. This is a prin- 
ciple that has the authority of the judgment 
in Wentworth v. Bullen (1), where it was said 
that "the cortrast of the parties is not the 
less a contract, and subject to the incidents 
of a contract, because there is superadded 
ihe command of the Judge.” On that 
ground, as we indicated on the last occasion, 
our decision must be against the appellant 
on the merits. ; 

It was, however, ingeniously suggested 
to us that as this suit purports to ba under 
section 106 of the Bengil Tenanoy Act, it 
really is incompetent, inasmuch as those 
conditions do not exist which are requisite in 
order that a suit under that section may 
be brought. As it was not clear on the 
materials upon the record whether a settle- 
ment of land revenue was being or about 
to be made in connection with the Record 
of Rights: which has given rise to this suit, 
we allowed the case to stand over in order 
that definite information might be obtained 
on that point. We have been able to ascertain 
that there has been an order by the Local 
Government with the previous sanction of the 
Governor-General in Oouncil in exercise of 
the powers conferred by section 101, sub- 
section (1) of the Bengal Tenancy Act, 
that a Record of Rights should be prepared 
in respect of lands which incladed these 
now in suit, We also have reason to 
suppose that there was no settlement of land 
revenne being made or about to be made. 
On that basis, we will dispose of the suit. 


(1) (1129) 9 B. & 0. 840; 9 L.J. (o. s,) K. B. 33; 109 
Eng. Rep, 313; 33-R. R. 353, 
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For the plaintiff, respondent, who has 
to establish tbe competensy of this suit, it 
is contended that section 166 does apply 
in the circumatances of this case. It is said 
that there has been a Record of Rights, that 
disputes have arisen, and that a suit under 
section 1C6 is necessary for the purprse of a 
decision of those disputes, seeing that this is 
a case where a settlement of land revenue 
was nut being or about to be made. 

By way of answer to that, it is objected 
that section 106 is contained in Part III of 
Chapter X and that the fair meaning of 
the provisions contained in that part 
13 that its provisions cannot be called into 
play unless there has been an application 
either by the land.ord or the tenant for a 
settlement of rent. It is said that there was 
no such application and, therefore, the pro- 
visions of Part III do not apply. 


It must, I think, be conceded that tho 
Bengal Tenancy Act has losi in clearness as 


“it has increased in bulk and that the more 


recent growths hava not tended to preserve 
the original unity of the Act. The Act, as 
originally drawn, was clear in its, scheme 
and its provisions, but unfortunately it was 
found that the purpose of the Legislature had 
failed in certain respects, and so from time to 
time there have been what are called amend- 
ments of the Act; and, it is by reason of those 
amendments that we are in the difficulty which 
confronts us to-day. Now Ohapter X, as it at 
present stands, substantially reflacts that 
Chapter as enacted by Bengal Act III of 
1898. I will, therefore, turn to that Act in 
the first instance to see what it provides. 
The heading of the Chapter is “Record of 
Rights and Settlement of Rents.” Part I 
is headed Record of Rights. Part IL com- 
mences with section 104 and its original 
heading was as follows: — “Settlements of 
Rents, Preparation of Settlement Rent Roll, 

and Decision of Disputes in cases where a 
Settlement of Land Revenne is being oris about 
to be made.” Part IIL which commences 
with section 105 is headed "Settlement of 
Rents and Decision of Disputes in cases where 
a settlement of land revenue is not being, or 
ig not about to be, made.” Part IV, which 
begins «ith section 110 is headed, “Supple- 
mental Provisions." It, has Deon pointed 
out that its preamble treats the Bengal 
Tenancy Act as one to amend and consolidate 
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enactments relating to the law of landlord 
and tenant, and so, it is said, that it is not in 
conformity with that scheme to utilise sec- 
tion 106,in a case where the relation of 
landlord and tenant is not in question. 

While [ recognise the force of this argue 
ment, still I am of opinion that section 106 
must betaken to apply even where there 
may not bea settlement of rents, provided 
a settlement of Jand revenue is not being or 
is not about to be made. My reason for so 
thinking i8, first, that we have as the heading 
of that part nob only the phrase “Settlement 
of Rents” but also the expression " Decision of 
Disputes." I do not forget that the heading of 
Part IT, as originally framed, also contained 
the phrase ‘` Decision of Disputes”, but this has 
been amended by Bengal Act Iof 1907, 
section 23, whereby the expression “disposal 
of objections” had been substituted for 
“decision of: disputes." This alteration was 
before the events to which the present litiga- 
tion relates. This amendment of the Act, 
coupled with the phraseology of Chapter X, 
leads me tothe view that the Legislature 
used each of the expressions “decision of 
disputes” and “disposal of objections” as a 
term of art, each referring toa different 
stage of the proceedings under Chapter X. 
The importance of this expression "decision 
of disputes" in the heading of Part ITi is 
that it indicates an intention on the part 
of the Legislature that where a settlement of 
land revenue was not being or about to be 
made, a dispate as to an entry in the Record 
of Rights, though there was no "settlement 
of renís," should be decided by the machinery 
provided in section 108. That section, as it 
originally stood in Act III of 1898, is, I think, 
clearer in its support of this view than the 
section as subsequently amended. As it 
originally stood, it was described in the 
marginal note as “Decision of disputes by 
Revenue Officers" and it was in these terms: 
"If in any case uaderthis parta dispute 
arises at any time within two montns from 
the date of the certificate of the final publica- 
tion of the Record of Rights under section 
103 A, sub-section (2), regarding any entry 
which the Revenue Officer has made in, or 
any omission made from, the record, whether 
such dispute be between landlord and 
tenant, or between landlords of the same or of 


neighbouring estates, or between tenant and 


tenant, or as to whether the relationship of 
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landlord and tenant exists, or as to whether 
laud held rent free is properly so held, or ae 
to any other matter—a suit may be instituted 
before the Revenue Officer, by presenting & 
plaint on stamped paper, for the decision of 
of the dispute; and the Revenue Officer shall 
then hear and decide the dispute.” The 
saction has since been amended, and matters 
have been introduced into it which perhaps 
have not tended to make the section clearer for 
this particular purpose. Bat I donot think 
that the amendment of the section, and, in so 
saying, I particolarly bear in mind the proviso 
on which Baku Probodh Chander Dutt relied, 
was aimed at altering the general scheme of 
Part ITI, 

The matter is, I think, made even clearer in 
favour of the view that I have indicated, by the 
introduction of section 105 A. It has to be 
recognised that muck that is now contained 
in Part ILI of Chapter X is outside the just 
limits of the preamble tothe Act; still the 
preamble cannot govern clear expressions in 
the enacting part, and the conclusion to 
which I come is that where a settlement of 
land revenue 18 not being or is not about to 
be made, a disputeas toan entry in the 
Record of Rights, though arising under Part 
I, Chapter X, is a matter that can be decided 
under section 1C6. 

It is ou the grounds which I have express- 
ed, that we think the desision under appeal 
should not be disturbed, and we must, there- 
fore, dismiss this appeal with costs. Again, 
I desire to recognise the valuable assistance 
which we have received from the Bar. 

Appeal dismissed. 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
SECOND Civin APPEATL No. 26 or 1910. 
April 24, 1913. 

Present; —Mr. Pratt, J. C. and Crouch, A. J. C. 
BIKHOMAL LALOHAND AND OTHERS— 
OPPONRENTS— ÁFPELLANTS 

versus i 
RAJALMAL MANOMAL AND OTHERS— 


APPLICANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 152— Varis 
ance between decree and judgment—Olerical error 
Court to amend of tts own motion—Duty of Court-to 


+ 
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amend-—No limitation for applications to amend 
decree of the lower Court with clerical error in- 
corporated in the decree of Appetlate Cowrt—Latter dec- 
ree only to be corrected. 

An error arising ontof a discrepancy between a 
decree and judgment is- practically a clerical error 
and, therefore, falls within the scope of section 152 of 
the Code of Civil Procedure. A` Court can amend 
the decree of its own motion, and ibis the duty of 
the Court to make such amendment whenever it 
becomes aware of variance in the decree or other 
clerical error. 

Applications under section 152 are not governed by 
limitation, 

Shivapa v, Shivpanch Lingapa, 11 B. 284, referred 
to 

Where a decree containing a clerical error 1s'incor- 
porated in the decree of an Appellate Court, it is the 
latter decree which must be corrected. 


Mr. Isardis Oodharam, for the Appellants.. 


` Opponents. 


Mr. Rupchand Billaram, for the Respond. 
ents- Applicants. 

JUDGMENT.—This is an application to 
amend a clerical error in the decree of 
this Court in Bzkhomal v. ` Rajalmal (1), 
confirming a redemption decree passed by 
the first Class, Sub. Judge, Sukkur. That 
redemption decree was 2 decree 
first appeal and by it the period for the 


redemption was extended up to the lst June - 


1910. The Sub-Judge, first Class, in his 
judgment directed “that all accounts of the 
produce till then should be ascertained in 
the execution proceedings and the plaintiff 
sheuld have right to move the Court before 
that dete to ascertain the profit’. These 
words do not appear in the decree of that 
Corrt and are, consequently, wanting in the 
decree of this Court in which it was incor- 
porated. This error has misled the Court 
of execution and hence the application that 
is made to us to amend the decree. The 
error is practically a clerical one arising out 
ofa discrepancy between the decree and the 
judgment and, therefore, falls within the 
scope of section 152. Mr. Isardas, for the 
opponent, contends that the amendment 
would be prejudicial to his interest because 
while the plaintiff was entitled to an account 
of the produce, his clients will not receive 
interest on their mortgage-money between 
the date of redemption fixed by the original 
Court and the date, lst June 1910, fixed by 
the Court of first nppeal If this were so, 
we could not listen to the argument which 
is practically an attempt to appeal against 


“the judgment of the lower Appellate Court. 


(1) 19 Ind. Cas, 393; 6 S. L, Re 140, 


made in ` 


We think, however, that Mr. Isardas has 
misunderstood that judgment for the ex- 
pression "ascertain the profit”, no doubt, 
means the neb profit, that is, the differerce 
between the produce and the interest. Mr. 
Isardas next contends that the application 
should be made to the lower Appellate 
Court, but the amendment is one which the 
Court can make of its own motion and it is 
the duty of the Court to make such amend- 
ment whenever it becomes aware of the 
variance in the decree or other clerical error, 
The decree of the lower Appellate Court 
having been incorporated in the decree of 
this Court, it is decree of this Court that is 
to be corrected. Mr. Isardas complains of 
the delay in making the application but 
applications under section 152 are not 
governed by limitation. See  Shitapa v. 
Shivpanch Lingapa (2). It is the duty of the 
Court to correct such mistakes whenever they 
are brought to its uotice, 

We accordingly allow this application and 
direct the amendment to be made. We 
make no order as to costs. 


Application allowed, 
(2) 11 B. 284, 


MADRAS HIGH COURT. 

FigsT Civic Apprat No, 32 or 1912. 
April 2, 1918. 
Preseni:—Mr. Justice Miller and 

Mr. Justice Sadasiva Aiyar. 
TALUPULA CHINNA SUBBAYYA~ 
PLAINTIFF —APPELLANT 
versus 
TALUPULA PICHAMMA AND OTHERS — 


DEFENDANT3—— RESPONDENTS, 

Legal Practitioners Act (XVIII of 1879), Rules under 
Rule 3i-—Declaration—Lupectant interest—Pleader’s 
fee—Discretionary with Court 

Plaintiff sued for a declaration that the 2nd defend- 
ant could not stand in the way of his expectancy of 
succeeding to the estate of her husband after the 1st 
defendant’s death: 

Held, that rule 31 of the Rules under the Legal 
Practitioners Act did not apply to such a case and 
the fee to be fixed was in the discretion of Court. 


Appeal against the decree of the District 
Court of Cuddapah, in Original Suit No. 7 
of 1905. 

Mr. R. Kuppusamy Iyer, for the Appel- 
lant, 
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CHANDRA KUMAR AICH t, CHAITANYA CHARAN DE, 


Mr. L. A. Govindaraghava Iyer, for the 
Respondents. 

JUDGMENT.—We are unable to say 
that the District Judge was wrong in re- 
fusing to accept the evidence of relationship 
adduced by the plaintiffs and in holding 
that they have failed to make out their 
alleged connection with the Ist defendant's 
husband, Pichiah. 

We, therefore, dismiss the appeal with 
costs. 

As regards the memorandum of objections, 

we find that, when this case was in this 
Court before, it seems to have been treated 
as a case in which the fee to be fixed was 
discretionary ; the case before the Fall 
Bench in Achuta Bhatta v. Manjunathayya 
(1) was one in which the declaration claimed 
was a declaration of the plaintiff's present 
right as full owner of the property in 
respect of which the claim was mace. In 
the present case, the plaintiff asks for a 
declaration that the 2nd defendant does not 
stand in the way of his expectancy of 
succeeding after the Ist defendant’s death 
to the estate of her husband; the subject- 
matter of the claim is here the expectancy 
and that seems to be incapable of valua- 
tion. The cases are different, and we do 
pot think tbat rule 31 of the rules under 
the Legal Practitioners Act applies to this 
one. 
The fee fixed by the District Judge ap- 
' pears to be too small considering the 
importance of the suit and the time occupied 
in trying it. 

We allow the memorandum of objections 
and fix afeeof Rs, 250. The appellant is 
to pay half the costs of the memorandum of 
objections. 


Decree modified, 
(1) 26 M. 654; 13 M. L. J. 358. 


CALCUTTA HIGH COURT. 
LETTERS Parent Appear No. 55 or 1911. 
May 30, 1913. 

Fresent; —Sir Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 

CHANDRA KUMAR AICH —DEFENDANT 
— APPELLANT 
versus 
CHAITANYA CHARAN DE —PrAINTIFF — 


RESPONDENT. 

Bengal Land Revenue Sales Act (VII B. C. of 1868), 
ss, 12 14. —Gardens not permanent — Interest in non-agri- 
culiral or mon horticultural land —Protection from 
ejectment-~Bengal Tenancy Act (VIIL of 1885)— 
Raiyat, 

The interest of a person in lands which are neither 
agricultural nor horticultural and, consequently, iu - 
which no raiyati interest can be created, is not 
protected from annulment under section 14 of the 
Bengal Land Revenue Sales Act, 1868. The interost 
in gardens which are not permanent is not protected 
under section 12 óf the Act. 


Appeal, under section 15 of the Letters 
Patent, from the following judgment of Mr. 
Justica Coxe, dated February 23rd, 1911, in 
Second Appeal No. 1688 of 1909:— 

Coxs, J.— The only question that arises 
in this appeal is whether the defendant's 
interest is protected from annulment under 
sections 12, 14 of Bengal Act VII of 1868. 
He claims plot No. 7751 as being land in 
which he was given a permanent razyaiz interest 
and pleads that it is protected from annul- 
ment under section 14. Plots Nos. 7708, 7701 
he acquired by a mortgage aud these are 
said to be garden lands and protected under 
section 12, 


It appears to me that the findings 
of fact dispose of both these contentions, 
As regards plot No. 7751, the learned Subor- 
dinate Judge holds that itis not agricul- 
tural or horticultural land af all and that, 
eonsequently, no razyaí? interest could be 
created in it. This view is certainly in 
accordance with the definition of the term 
“raiyat? in the Bengal Tenancy Act and 
that definition is in accordance with the 
former law [wide the cases quoted at page 
45 of Rampini’s Tenancy Act, (Edition of 
1849). No evidence is given of the object 
for which the tenancy was created and the 
pattuh produced by the defendants throws 
no light on the matter. As regards plots 
Nos. 7703, 7704, the lower Appellate Court 
finds that they are not permanent gardens, 


"ls 
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\ which ia a finding of fact and conclusive in 


second appeal. 

The appeal accordingly will be dismiss- 
ed. 

Babu Gunada Oharan Sen, for the Appel- 
Jant. l 

Babu Khitis Chandra Sen, for the Respond- 
ent. 

JUDGMENT.—It is impossible for us 
to hold that the learned Judge committed 
an error, in so far as he agreed with 
the view of the lower Appellate Court that 


it had not been shown that the present 


appellant was a ratyat within the meaning 
of section l4 of Act VII of 1868. We 
must, therefore, dismiss the appeal with 
costs. 

Appeal dismissed. 


.MADRAS HIGH COURT. 
Secon Civit ApPEAL No. 1361 or 1912. 
July 31, 1913. 

Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
BODDU SANYASIRAJU—Darexpant 
— APPELLANT 
- — tersus 
KOTRA RAMAMU RTEHI-—PLAINTIFF — 
RESPONDENT 

Contract — Breach—Damages — Interest. 

When a contract is broken, the measure of damages 
is the loss that would be occasioned on the date 
when such contract should have been fulfilled. 

Interest can only bé allowed on damages from the 
date of a written demand for interest. 

Interest is nob allowable legally on unliquidated 
damages. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Vizagapatam, in Appeal Suit No. 193 of 
1911, preferred against that of the 
Court of the District Munsif of Yellaman- 
chilli, in Original Suit No. 312 of 1909. 

Mr. K. V. L. Narasimmam, for the Appel- 
lant. 

Mr. P. Nurayanamurthi, for the Respond- 


ent. 
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JUDGMENT. 

Sapasiva Aryar, J.—We do not see suffi- 
cient grounds. to interfere with the finding 
of fact by the lower Appellate Court that 
the defendant did not deliver 641 putties 
according to contract, and that, under the 
Contract Act, the plaintiff is entitled to com- 
pensation, namely, the price of the 644 
putizes, 

But the price ought to be calculated (as 
the District Munsif calculated it) at the 
rate prevailing when the jaggery ought to 
have been delivered, namely, Rs. 17.8.6 a 
caupy (or pulti) and not at the rate 
originally fixed as the price ab the time of 
contract [See Illustration (a) to section 73 
of the Indian Contraet Act.] 

As regards interest also, it seems to me 
that the casein Subramania Aztyar v. Sub- 
ramania Atyar(1) decides that the Interest Act 
applies tosach debts also and that the 
interest could be awarded only from the 
date of a written demand claiming interest; 
no such written demand for interest was 
made. The cases of Framjz Hormasi v. 
Commissioner of Oustoms (2) and Chaku Modan 
Isana v. Dullabh Dwarka (8), decide that 
interest is not allowable legally on unliquidat- 
ed damages. 

The lower Appellate Court's decree will 
be modified by allowing only interest at 
6 per cent. from date of suit and by award. 
ing the valueof the 642 putties at only 
Rs. 17-8-6 a puit, 

In other respects, the lower Court's decree 
is confirmed, 


The plaintiff will receive proportionate 
costs in all Courts on tbe amount which 
will be found due to him according to the 
judgment on the date of the plaint. The 
defendant (appellant) will bear his own 
costs throughout. 


TYABJI, J.—1 agree though with a certain 
amount of hesitation cn the point of inter- 
est. The authorities seem to make it impos- 
sible for us to grant interest in this case, 
though I am unable to see why on principle 
damages ina case like this shonld not be 
so calculated as to place the party, who 
suffers through a breach of contract, in the 


(1) 31 M. 250; 18 M. L. J. 245; 3 M, L, T, 278. 
(2) 7 B. H. C. R. 89. 
(3) 9B. IL C. R. 7 at p. 11 


* 
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same position as he would have been in, if 
the contract bad been fulfilled. Where 
goods are contracted to be delivered on a 
certain date, as in this case, and they have 
not been delivered on that date, the party, 
whose contract has not been falfilled, ought 
to be compensated by being placed a8 nearly 
as possible in the same position as that in 
which he would have been, had the contract 
been fulfilled by the goods being delivered 
on the date agreed upon. [tis not placing 
him in exactly the same position by giving 
him a sum of money after protracted litiga- 
tion which sum of money would have been 
recoverable by him at some point of time 
long before the end ofthe litigation, had 
ihe contract not been broken. Some com- 
pensation might well be allowed to him for 
being deprived of the use of the money 
between the period when that money is 
calculated as being due to him,and the 
period when the money is actually recovered 
by him; and the basis of calculating that 
damage may wellbe taken to be the usual 
interest which money carries. 

But on looking into the authorities, which 
have been cited to us, and especially to 
 Subramanta | Aiyar v, Subramania Atyar (1), 
Framis Hormasji v. Commissioner of Customs 
(2); Chaku Modan Isana v. Dullabh Dwarka (3) 
and Rutnessur Biswas v. Hurish Chunder Bose 
(4);Kamalammal v. Peeru Meera Levvai| Rowthen 
(5); Surendra Kumar Basu v. Kunja Behary 
Singh (6), [See, however, Saunadanappa v. 
Shivbasawa (7), which was dissented from 
Subramania Aiyar v. Subramanta Atyar (1):] 
I find it impossible to go against the 
authority of the eminent Judges who 
have taken part in those decisions and to 
hold that interest should be allowed in this 
case. I must add that in this ease interest has 
not been claimed by way of damages. If the 
plaintiff had alleged and proved that having 
been deprived of the use of the money he 
had suffered loss, there might have been less 
difficulty in his recovering damages (not being 
special damages) for the lossso caused to 
him, andin assessing such damages, the 
Court might have taken the ordinary rate of 


(4) 11 C. 221 at p. 226. 
(5) 20 M. 481; 7 M. L. J. 208. 

(6) 27 C. 814 at p 818; 4 C. W. N. 818. 
(7) 31 B. 354; 9 Bom. L, R, 439, 


interest iuto account. [See Johnson v. Reg. 
(8) for an allusion to one so made in which 
interest muy be claimed.] 1, therefora, agree 
in the order proposed by my learned 
brother. 


(8) (1904) A. C. 817 ab p. 822; 73 L. J. P. C. 113; 
91 L. T. 234; 63 W, R. 207; 20 T. L. R, 697. 


CALCUTTA HIGH COURT. 
LETTERS Patent ÁPPEAL No. 70 or 1911. 
May 26, 1913. 

Present; —Sir Lawrence Jenkins, Kt., Chief 
Justice, and Justice Sir Ashutosh 

Mookerjee, KT. 
PRAN KRISHNA SAHA —PLAINTIFF — 
APPELLANT 
versus 
MUKTA SUNDARI DASSYA— 


DéFrenDANT— Responoent 

Bengal Tenancy Act (VIII of 1885), s. 60 cl. (2) — 
Presumption of permanency—Sutt not under Bengal 
Tenancy Act, : 

Although the provisions of section 50, clause (2), of 
the Bengal Tenancy Act apply only to suits or pro- 
ceedings under the Act, it does not follow that it is 
not open to the Court to draw an inference, in view 
of all the circumstances, as toa jote having been held 
aba fixed rent fromthe Permancnt Settlement, from 
the fact of long payment of rent atan uniform rate, 


Appeal, under section 15 of the Letters 
Patent, from the judgment of Mr. Justice 
N. R. Chatterjea, in Second Appeal No. 105 
of 1909, dated March 18th, 1911 and reported 
at 10 Ind. Cas. 164. . 

Babu Harendra Narayan 
Appellant 

Babus Kishore Dul Sarkar and Harish 
Ohandra Roy, for the Respondent, 

JUDGMENT,—It is urged in this case 
that Mr. Justice Nalini Ranjan Chatterjee 
has erred in directing a remand. The reason 
why he directed this remand is that, as 
he read the judgment of the lower Appellate 
Court, it was considered by that Court 
that there was a legal obstacle in the way 
of its presuming from long uniform rent 
that the holding was one at fixed rates. 
Oar perusal of the judgment of the lower 
Appellate Court leads us to the same con- 
clusion. We think the Judge of that Court 
regarded himself as legally bound not to 
apply any such presumption, whereas the 
true view is that he is entitled to consider 


Mitra, for the 


— 
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in view of all the circumstances whether 
it was nob a just inference that the holding 
was of the nature claimed by the respondent 
before us. For these reasons, I think the 


learned Judge was right in remanding the - 


case, and we must dismiss this appeal with 
costs. 


Appeal dismissed, 


MADRAS HIGH COURT. . 
S. R. No, 11769 or 1913. 
August 8, 1913. 
Present:—Mr. Justice Sadasiva Aiyar. 

HAJOO ABOOBUCKOR RAHIMTULLA 

SAIT— DEFENDANT— APPELLANT 

versus 

Tur OFFICIAL ASSIGNEE or MADRAS 


AND ANOTHER— PLAINTIFFS — RESPONDENTS, 

High Qourt— Original Side—Date of decree and 
judgment— Limitation. 

A decree of the High Court on its original side 
should bear the same date as the judgment. Limita- 
tion should not be caloulated from the date when the 
decree is signed by the Registrar. 


Appeal from the decree and judgment of 
the Hon’ble Mr. Justice Sankaran Nair, 
dated the 17th March 1918, in the Ordinary 
Original Civil Jurisdiction of this Court in 
C. S. No. 356 of 1908. 

Messrs. Short and Bewes,for the Appel- 
lants. 

ORDER.—I do not accept the validity 
of the eontention of the appellant's learned 
Qounselthat the decree of the High Court 
on its original side should not bear the 
same date as the date of its judgment or 
that the appellant is entitled to calculate 
the limitation period from when the decree 
was signed by the Registrar. I agree with 
Ramey v. Broughton (1), (the practice of the 
Court being the law of the Court even if 
the Civil Procedure Code does not apply), 
and differ from the rulings conira. As rə- 
gards the affidavit in support of the 
application to excuse the delay, let notice go 
to the other side to show cause why the 
delay should not be excused. Post that 


matter before two Judges. © 
(1) 10 C. 652. 
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NARAYANIAH V. MRS. ANNIE BEASANT, 


MADRAS HIGH COURT. 
Ciir Suit No. 424 or 1912. 
April 15, 1913. 
Present:.—Mr. Justice Bakewell. 
G. NARAYANIAH —PLAINTIFF 


versus 


Mrs, ANNIE BESANT—Devenpant, 

Minor—Custody—Guardian—Parent and child—- 
Duties—Delegation of guardianship—Right to revoke— 
Father best judge- Juriediction of High Court —Minora 
temporarily resident in England—Guardians and Wards 
Act(V1II of 1890), not applicable to High Oourt— Power 
to supplement judgment before actual decree is drawn 
up—Letters Patent, ‘cl. 18—Power of High Qourt in 
ue transferred to its Extraordinary Original Jurisdic- 

ion, 

A father is under certain legal and moral duties 
to his children with respect to their maintenance, 
education, and upbringing and, in order that he may 
perform these duties; is entitled to their custody. 
He cannot free himself from those duties and divest 
himself of the corresponding rights. Any delegation 
of guardianship by himis accordingly reyocable und 
an agreement to the contrary is void. 

Where a father has renounced the guardianship of 
his minor children, he is entitled to say that a parti- 
cular training shall not be given to them and thatthe 
minors shall not associate with any person of immoral 
views, and, if such wishes are disregarded, he can 
demand that his children be restored to his 
custody, 

Where the appointed guardian has spent a large 
amount of money on the wards, that alone will not 
give the guardian any right to the custody of the 
children, 

A father is the best judge of the education and 
training suited fo his children and may well cou- 
sider whether they will be happier and better 
trained in their natural environment than in a foreign 
land and in a society which may in the futuro make 
them strangers to their own kindred and to the 
society in which they were born. 

Where it appears that minors are subjects of 
the King-Emperor domiciled in British India and are 
only temporarily resident in England for purposes 
of education, and that the understanding, under 
which the minors were taken out ofthe jurisdic- 
tion, was broken, a High Court in India has 
jurisdiction to pass orders as to the oustody of the 
children and is bound to enforce such orders by all 
means in its power. 

The provisions of the Guardians and Wards Act 
1890, do not affect the powers of a High Court. 


Where a decree has not yet been drawn up and 
issued, a High Court Judge has power to supple- 
ment his judgment by giving the directions nocessary 
for carrying the decision into effectand to embody 
them in the decree, 


Under clause 18 of the Letters Patent, of the 
Madras High Court the High Court has the same 
powers in respect of & suit transferred from a District 
Court as in a suit instituted in the High Conrt, 


FACTS,—The plaintiff brought this suit to 
recover the custody of his sons who had 
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been made over by him to the defendant with 
the following letter:— 


To 
Mrs. Annie BESANT, 
Respected Madam and Mother, 
Theosophical Society, 
Adyar, 6th March 1910. 


N When, after my retirement from 
public service, I came to reside at the 
Theosophical  Society's Headquarters at 
Adyar, according to my long cherished 
wish to dosuch work of the Society as may 
be entrusted to me, two of my sons, Krishna- 
murthi and WNityanandam, who are now 
respectively of the ages of 14 and 11, came 
to live with me at tne Headquarters, along 
with my two other sons. Beszause the 
treatment given to these two boys (Krish- 
namurthi and Nityanandam) in the school 
to which they were then going, was found to 
be unsatisfactory, [ stopped them from the 
school, as some of the other members of the 
Society residing at the Headquarters kindly 
undertook to attend to, .and have been 
attending to, their education under yoar 
supervision. [ find this arrangement has 
been conducive to the improvement of their 
health, which is delicate, Their progress in 
their studies has also been satisfactory, in- 
struction being given to them in Haglish and 
Sanskrit. They are getting sound religious 
instruction also, a matter to which I attach 
the greatest importance. Itis with utmost 
gratification I find you have conceived great 
affection for both these children of mine, and 
that, young as they are, they fully appreciate 
and reciprocate it. 

"Uusolieited by me, yon have resolved to 
bear the cost of their maintenance and educa- 
tion while they are under the age of 25 years 
and have further made a provision for it in 
your Will Being fully convinced that until 
they grow up and become fit to enter upon 
life,{they cannot be in better supervision than 
yours, itis my wish that you alone should 
be the guardian of their persons during their 
minority! And accordingly I hereby con- 
stitute you their guardian and authorise you 
to act as such henceforward. 

As my desire is that you and you alone 
should be their guardian, I do not give 
you power to transfer the guardianship I 
give you to avy other, but to myself in case 
you find any necessity to do so, If you 
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happen to pass away from, your present body 
before I do, the guardianship, which is 
hereby vested in you, should naturally revert 
to me, if I happen to live till then, or to such 
persons whom I may appoint for that purpose. 
If, by the time yon and I pass away from 
this world, these boys should still be minors 
(under 25 years of age), their guardianship 
must then vest in the persons appointed by 
me, for that purpose, in my Will.” 

The other facts relevant to the case appear 
clearly from the judgment. The plaint was 
first instituted in the District Court of 
Chinglepat but was transferred to the High 
Court to be tried in the exercise of its 
Extraordinary Original Jurisdiction. The 
allegations in the plaint were that the defend- 
ant broke the undertaking under which the 


boys were handed over to her and made the 


boys associate, against such express under- 
taking, with a man of improper habits by 
name, Mr. Leadbeater; and that owing to such 
association, the boys were being led into im- 
proper ways. The plaintiff, therefore, prayed 
for judgment to declare that the plaintiff 
was entitled to the guardianship and custody ` 
of his minor boys and, if necessary, that the 
defendant was not entitled to, or in any case 
unfit to, be in charge and guardianship of the 
said boys; that the defendant should hand 
over the boys to the plaintiff or to such 
other person as to this Hon’ble Oourt may 
seem meet. 

The defendant set out, among other pleas, 
that it was absolutely false that she was 
aware of any evil practices of Mr. Leadbeater, 
and that she felt assured of the purity of 
Mr. Leadbeater's life, not only from her 
own twenty-three years’ knowledge of his 
character, but also from the testimony of 
many fathers and mothers as to help 
received from him by their sons. In a 
prolonged investigation, undertaken by her 
for the sake of the Theosophical Society, 
she did not find a single case of a boy led 
astray by him. A Society of some 25,000 
active members, spread over the whole 
world, containing persons of high rank, 
spiritual teachers, would not look up to 
and honour & man of bad character, This 
suit was undertaken from political motives 
and personal malice in order to injure the 
defendant, in pursuance of a settled policy 
to destroy her life or reputation, because 
she had held back the student population of 
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India from participation in the plots of the 
extremists, and had sought to inspire them 
with loyalty to the Empire. Since she 
interfered to put an end to the secret drill- 
ing of boys and the collection of arms in 
Maharashtra, during the Viceroyalty of 
Lord Curzon, she had been marked out as 
an obstacle to the propaganda of violesce 
among students, and had her life threatened 
both in India and Europe. The persistent 
and malignant campaign against both 
herself and the Theosophical Society 
known to be a body of atudious, law-abiding 
and respectable men and women, that had 
been carried on in the columns of the Hindu 
Newspaper, instigated and supported by Mrs. 
Catherine Tingley from America, and led by 
Dr. Nanjunda Rao since January, 1911, 
showed deliberate malice and utter disregard 
of truth; the libels were trauslated into many 
languages, and circulated over Hourope at 
great expense, without printer’s name, the 
law in Europe not permitting the circulation 
of filth such as was printed here; all this had 
only the rnin of the defendant and the Society 
for its aim. The latest move was to use the 
plaintiff, weakened in body aud mind, as 
the tool of this nefarious movement of 
extremists and theological persecution, and 
he had been driven into it against his will, 
and after long resistance. The defendans 
asked that the boys might be protected by the 
Court from the renewal of influences which 
“would make them hate the English, instead 
of loving and trusting them as they now do, 
and which would turn them into bad 
citizens. 

The defendant further prayed for a 
thorongh investigation on the merits, and 
that the suit might not be set aside on 
technical grounds. The defendant waived 
the pleas as tothe non-sustainability of the 
- present suit and as to the want of juris- 
diction of the Court otherwise in this matter, 
with the object and for the express purpose 
of obtaining a trial and decision on the 
merits, not only in vindication of herself but 
in the interest of the minor Krishnamurthi, 
whose character and reputation were likely 
to be prejudiced by the imputations made by 
the plaintiff remaining untried and not 
decided on. 

The learned Judge, who presided on the 
Original Side, Mr. Justice Bakewell, return- 
ed the plaint as being prolific and consist- 
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ing of much evidentiary and extraneous 
matter for amendment. In the amended 
plaint, the plaintiff stated, among other 
things, that as the guardian of the boys, he 
is entitled to their custody, and even other- 
wise inthe interests of the boys and of 
their moral welfare, the defendant ought 
to be compelled to give them up to the 
plaintiff orto such other person as the 
Court may think fit. The plaintiff sent a 
notise on the llth July demanding that 
the boys should be brought back to India and 
re-placed under the guardiansbip and custody 
of the plaintiff. The ‘plaintiff submitted 
that he had no authority and could not 
have delegated his parental rights to the 
defendant. Even assuming, however, that 
he could do so, he was ab liberty to revoke 
it atat any time especially with a view to 
promote the moral welfare of the boys and 
that after the receipt of the said letter the 
defendant had no authority to keep the boys 
with herself. In answer to the plaintiff's 
notice, the defendant merely acknowledged 
its receipt and did notbing more and the 
plaintiff believed that she had left the boys 
in England. 


In the written statement, the political 
nature of the suit was omitted. The follow- 
ing issues were then framed :— 

Firsí,—Has this Court jurisdiction to 
entertain this suit; the residence of the 
minors being outside British India ? 

(a) Has the defendant waived objection 
to the jurisdiction ? 

Gecond.—Do the provisions of the Guar- 
dians and Wards Act, 1890, apply to this 
guit P 

_Third.—Is the plaintiff entitled to revoke 
the atithority given by him to the defendant 
to havethe eustody and guardianship of 
his children P 


Fourth.—Was the plaintiff entitled to give 
an irrevocable authority to the defendant 
over his children ? 

Bifth.— Was the plaintiff, when he grant- 
ed the said authority, prevented from the 
free exercise of his will by reason of the 
spiritual influence of the defendant P 

Sizth—Has either of the children been 
party tothe acts mentioned in paragraph 5 
of the plaint P 

Seventh—-Was the defendant aware of 
the said acts, and did she, with knowledge 
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thereof, permit the children to associate with 
the person committing the same ? 


Eighth.—Did the defendant permit the 
children to associate with a person of 
immoral character ? 

Ninth.—Was the plaintiff aware of the 
facts mentioned in Issues 6,7 and 8, and 
is he thereby unfit to have the cust jdy and 
guardianship of the children ? 

Tenth.—Has the defendant stated that the 
elder boy is or is going to bo Lord Christ 
or Lord Maitreya P 

Hleventh.—To what 
plaintiff entitled ? 


relief, if any, is 


Mr. O. P. Ramaswami Iyer, for the Plaint. 
iff. i 


JUDGMENT.—The plaintif has been 
since 1882 a member, and the defendant 
is President of the Theosophical Society, 
which hasits Headquarters at Adyar in 
the Chingleput District, near the southern 
boundary of the city of Madras. The 
plaintiff -is an orthodox Hindu, Brahmin 
by caste and a retired Tahsildar. He 
has had ten children aud has four sons living. 
In January 1908, he offered his services 
to the defendant; she refused them; but in 
December 1903, through the influence of 
friends, he became acquainted with the 
defendant and obtained a Secretarial post 
under her, and in January 1909, he and 
his family including his brother-in-law 
and wife and other dependants took up 
their residence at Adyar in a building 
belonging to the Society which he occupied 
ront free. He was subsequently given 
additional duties all of which he performed 
gratuitously. In September 1902, he remov- 
ed two of his ‘sons, Krishnamurthi and 
Nitiyananda, from their school at Mylapore 
and they were taught gratuitously at Adyar 
by Messrs. Leadbeater, Clarke, S. V, 
Subramaniam and other residents there ag 
well as by the plaintiff. In December 1909, 
the defendant came to Adyar and made tho 
acquaintance of these two boys who were 
then aged abont 14 and Il respectively. 
Later in the same month at Benares, the 
defendant told the plaintiff that something 
great and good was going to happen to 
Krishnamurthi and plaintiff was not to 
throw any obstacle in Mr. Ledbeater’s way. 
In January 1910, the plaintiff returned to 
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Adyar aud later 1 in the same month some 
ceremony called “an initiation" took place 
with respect to Krishnamurthi. The plaint- 
iff consented to this ceremony and, as a 
member and officer of the Society and a, 
member of an inner circle called the Esoteric 
section, was, undoubtedly, aware of the im- 
portance attached by defendant and Mr. 
Leadbeater to this ceremony. In February 
1910, the defendant returned to Adyar and 
proposed to take charge of the boys, 
Krishnamurthi and Nityananda, and give 
them an English education. There is no 
doubt that the plaintiff was perfectly well 
aware that the motive operating upon the 
defendant was the preceding initiation of 
Krishnamurthi, and that she desired to bring 
up the two boys in such a manner as to 
develop their spiritual powers, and, pre- 
sumably, to promulgate the peculiar tenets of 
the Society: but I do not think that plaintiff or 
the defendant herself then contemplated 
the development of the boy Krishnamurthi 
into “a vehicle" for the manifestation of 
supernatural powers or persons. The 
defendant herself has stated that matters 
developed in course of time. On the 6th 
March 1910, plaintiff signed a letter, 
Exhibit A, appointing defendant guardian 
of his two sons. The defendant, as the 
head of an Occult Society, professing 
mysterious powers, must have greatly in- 
fluenced the plaintiff in the execution of 
the agreement, Exhibit A, but itis evident 
that he was not helpless in her hands for 
Exhibits A-I and A-2 show that there 
was considerable discussion as to the terms 
of the agreement, and plaintiff took the 
advice of a very eminent lawyer and 
ex-Judge of this Court, as to the legal 
effect of the document he was executing. 
The plaintiff was, with a large number 
of dependants, living rent-free in the 
Society’s premises, and his position, as an 
office-bearer of the Society and member 
of an inner circle, was, no doubt, of im- 
portance to him; and these considerations, 
as well as the additional prestige he might 
obtain through his sons, and the advantage 
to them of an English education would 
strongly influence him and are sufficient to 
explain his agreeing to make the defendant 
the guardian of his sons, The evidence of 
the plaintiff himself does not show that there 
was aby undue inflnence exercised by the 
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defendant, and I answer the 5th issue in 
the negative. 

The plaintiff alleges that about 14th April 
1910, that is, shortly after the agreement, 
he witnessed the incident described in para- 
graph 5 of the plaint and paragraph 1 of the 
particulars. Matters, however, went on 
much the same at Adyar and Mr. Lead- 
beater still took partin the education of 
the boys. Plaintiff also alleges .that in 
January 1911, he was told by some residents 


at Adyar that Lakshman, a servant of the ` 


defendant, had seen the incident mentioned in 
paragraph 2 of the particulars, and that in 
February 1911, he complained strongly to the 
defendant that the boys should not be allowed 
to associate any longer with Mr. Leadbeater. 

In March 1911, the defendant took the 
boys to Benares and thence to England, and 
in October 1911, they returned to Adyar and 
remained there until December 1911, when 
Mr. Leadbeater, whd had been throughout at 
Adyar, took them to Benares. Plaintiff 
alleges that sometime between October and 
December, the defendant spoke of a further 
ceremony for the boys, who were to be 
entrusted to Mr. Leadbeater and the plaintiff 
objected to their being with the latter. On 
the 28th December 1914, 8 meeting of an 
Inner Order of the Society, of which the boy 
Krist. .amurthi had been made the head, took 
place, at which the idea of his being "a 
vehicle" for extramundane powers seems to 


A have been fully developed. On the 31st 


December 1911, Mrs. Van Hook(D. W.No. 2), 
had a conversation with the plaintiff; she 
says: — I saw ‘plaintiff looking depressed, 
and he said he was harassed by people in 
regard to his sons, and that he had sold them 
to the defendant, and he regarded the cere- 
mony of 28th December 1911, as & possible 
source of ridicule; he said the boy was being 
put in a false position and he and his sons 
would be the laughing stock of India, He 
said:— You would not believe in Leadbeater if 
you knew what 1 know." And then he accus- 
ed Mr. Leadbeater of the incident described 
in paragraph 1 of the particulars, On the same 
day, plaintiff went to the defendant and 
demanded that the boy should be separated 
from Mr. Leadbeater and referred defendant 
to Mrs. Van Hook for the reason. The 
defendant refused plaintiff’s request. Plaintiff 
returned to Adyar at the beginning of 
January 1912, and-made complaints to various 
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persons at Adyar; and it appears from a 
telegram sent about lOth January 1912, by 
Mr. Wadia to defendant at Benares, that he 
had been threatening to take legal procecd- 
ings. Onthe 19th January 1912, an inter. 
view took place at Adyar between plaintiff 
and defendant and several members of the 
Sosiety with respect to the custody of the 
plaintiff's sons. There are discrepant 
accounts as to what took place, but I think 
that.it is clear from Exhibit 11, a note of the 
proceedings made at the time, that the 
plaintiff raised the question of the separa- 
tion of the boys from Mr, Leadbeater and 
that the defendant said that she had effected 
a, separation and that the plaintiff thereupon 
agreed that the boys should go to England, 
Mr. Leadbeater had already left India, 
somewhat abruptly, about 13th January 1912, 
and on the 26th January 1912, defendant left 
Adyar with the two boya for Benares and 
shortly afterwards took them -to England. 
It would seem from a letter, dated Febru- 
ary 7th, 1919 (Exhibit LL), addressed by 
defendant to plaintiff, that she had been 
informed by persons at Benares or Adyar 
that the plaintiff had been making inquiries 
of Lakshman, her servant, with respect to the 
charge against Mr. Leadbeater contained in 
the 2ad paragraph of the particulars; and by 
this letter, she called upon the plaintiff to leave 
Adyar and stated that she intended to keep 
his sons in Europe. Itis in fact ə declaration 
of war. Defendant admits that she subse- 
quently left the plaintiff's sons-with Mr. 
Teadbeater and other friends iu Sicily, and 
that they went with him to Genoa and thence 
to Hngland. The defendant returned to 
Adyar in October 1912, leaving the plaintiff's 
children in England, and.the plaintiff at once 
commenced a suitin the District Court of 
Chingleput for an order directing the defend- 
ant to hand over his children to him. The 
suit was removed from that Court by an order 
made under clause 13 of the Letters Patent 
and has been tried by this Oourt in the 
exercise of its Extraordinary Original Civil 
Jurisdiction. Both parties to this suit have 
admitted that they are being financed in this 
litigation by third parties; and this fact and 
the offer made by plaintiff's Vakil to deposit 
Rs. 10, 000 in Courton behalf of the minors 
and to procure some prominent citizen of 
Madras to act as their guardian, show that 
some question other than the welfareof the 
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children has influenced this litigation. I 
“have held that the matter before the Court 
is the welfare of the children and have refus- 
-ed to permit the intrusion of extraneous 
matters, but it is evident that there have been 
influences which affect the evidence given in 
‘the case. On the one hand, there has been a 
‘strong animus against the defendant and her 
eolleague, Mr. Leadbeater, and, on the other 
hand, they have been supported by disciples 
‘who can aee no wrong in either of them. 
Moreover, many of the facts spoken to took 
place three years and more ago, and this 
must affect the evidence of the witnesses 
especially as to dates. 

I now proceed to consider the evidence as 
to the charges contained in paragraph 5 of the 
plaint and paragraphs 1 and 2 of the particu- 
lars* which form the subject of the sixth issue. 
It is clear that the plaintiff's children were 
first selected as likely subjects for training in 
the tenets of the Society by Mr. Leadbeater, 
who professes to have peculiar powers in this 
respect, and that it was through his influence 
that the defendant was induced to take an 
` interest in them and that from the first, Mr. 
, Leadbeater desired to get the children under 
his own control and out of that of the plaintiff 
whom he regarded -as an obstacle to his own 
purposes. (See Mr. Leadbeater’s letters Ex- 
hibits W-2, W-3 and W.4, dated December 
1909 and Exhibit Y-I, dated 3rd January 
1910). 


* The particulars given are:— 

(1) During the second week of April 1910, very 
early one morning in Mr. Leadbeater’s room on the 
ground-floor inthe River Bungalow at Adyar, the 
plaintiff found Leadbeater lying on a sofa with only a 
shirt on his body while J. Krishnamurthi was lying 
naked flat on the said Leadbeater. The plaintiff also 
observed that Leadbeater was embracing Krishna- 
murthi with one of his hands while with the other he 
was holding the genital organ of the said boy. This 
is the matter referred to in the first part of paragraph 
5 of the original plaint. 

(2) The plaintiff, to the best of his recollection, 
heard between December 1910 and February 1911, 
from Messrs: G. Subbiah Chetty, B. P. Wadia and 
A. Schwarz that one Lakshman, an attendant of the 
defendant, told them that he (Lakshman) had seen 
Leadbeater in the defendant’s bathroom on the first 
floor of Adyar Headquarters some day about December 
1910, attempting to commit an unnatural offence 
with the boy. Tho plaintiff also came to know of the 
aforesaid facts from Babu Bhagavan Das of Benares 
in December 1911, and from Messrs. B. Ranga 
Reddy, and J. Van Manen, Babu D. K. Biswas, Miss 
Lilian Edgar and M. Upendranath Basu in or about 
January aud February 1912. 
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Naturally after the signature of the 
letter of guardianship onthe 6th March 
1910, Mr. Leadbeater, as the delegate of 
the defendant, would attempt to exercise 
the powers which it purported to confer 
upon her and naturally also, the plaintiff 
would resent the slight to his parental 
authority. From his demeanour in the witb- 
ness-box, I should say that the plaintiff is of 
an emotional temperament, prone to tears, 
and not capable of much self-control and I 
ean readily eredit the statement of some of 
the defence witnesses that he showed himself 
a jealous and suspicions father. It must be 
remembered also that the plaintiffis an 
orthodox Brahmin and would be naturally 
suspicious that a European might lead his 
sons into some violation of the caste rules and 
would be tempted tospy upon his conduct. 
The only direct evidence as to the incident 
described in paragraph 1 of the particulars is 
that of the plaintiff and Mr. Leadbeater and 
the conduct of the plaintiff at the time is of 
the first importance. The charge: made in 
the original plaint was of a criminal offence 
and the act was stated to have occurred .in 
or about the latter part of March 1910; 
but when the plaint was ordered to ba 
amended by striking out matters of evi- 
dence, this charge was abandoned and 
the act now described in paragraph 1 of 
the particulars was substituted and the date 
of the occurrence was given as the second 
week of April 1910. 

If the plaintiff originally believed ika a 
disgusting crime had been committed upon 
his son or even that his son's person had 
been treated indecently as he now alleges, 
and that by a mau whom he would re. 
gard as a Pariab, ib is difficult to believe 
that he would not have gone weeping to 
his house with his sons and complained to 
his own household, His brother-in law, who 
lived with him and in whom he would natar- 
ally confide, has not been called, and plaintiff 
admits that he did nothing but reprimand the 
children and keep them from goiug to Mr. 
Leadbeater. In cross-examination, he said:— 
“I only scolded the elder boy for being 
naked" and also said:— This oecurrence 
was not made known to any person at 
Adyar until the quarrel on the 18th April. 
It did not strike me to wire to the defend- 
ant, There was no elder member whom 
I might complain to, to whom [I could 
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speak in confidence. I was in great 
. distress at this time but did not wish to 
: make it public and managed not to show 
ib" I do not believe the plaintiff to be 
capable of this Spartan fortitude. It is 
admitted that there was some quarrel bet- 
ween Mr. Leadbeater and the plaintiff on 
“the 18th April and Sir Subramania Aiyar 
was called in to compose matters and that 
a telegram was despatched to the defend- 
aut in the joint names of Sir Subramania 
Aiyar and the plaintiff to the effect:— Do 
not be anxious. All is right.” Plaintiff 
made no complaint of the alleged occur- 
rence to Sir: Subramania Aiyar, who was 
the Vice-President of the Society, and 
represented the defendant during her 
absence from Adyar and whom the plaint- 
- iff had consulted as to the legal effects of 

‘the letter 


of guardianship and various 
business matters connected with the 
Society. Plaintiff allowed his sons to 


associate’ with Mr. Leadbeater during: the 
following months, and even left them in 
his charge during a short absence of him- 
self and defendant from Adyar. Plaintiff 
explains the different dates of the cccur- 
recce given in the plait and the parti- 
culars by saying that he had made further 
inquiry and fixed the latter dete by refer- 
ence to the Telugu New Year’s.day, which 
would make the date about the 12th April; 
but in his cross-examination he gives the 
date as 14th or 15th April and stated it 
wasnot the 16th which his learned Vakil 
has argued was the correct date, with 
reference to an expression in Mr. Lead- 
beater's letter of April 18th, Exhibit Y-5. 
These changes in the nature and date of 
the occurrence, and the inconsistent con- 
duct of the plaintiff at the time show that 
his evidence is not to berelied on. Mr. 
Leadbeater's denial of plaintiff's story is, 
on the other hand, confirmed by the public 
nature of the room in which the act is 
said to have occurred and the daily 
routine to which the defendant’s witnesses 
have spoken. 

The second charge contained in paragraph 
2 of the particulars is of a criminal offence, 
and the only direct evidence is that of 
Lakshman, the defendant’s servant, who 
at the request of both parties was called 
asa Court witness. The plaintiff alleged 
that he heard of the occurrence in January 
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and February 1911 from various persons 
at Adyar, to whom Lakshman had spoken 
and that he complained to the defendant 
on her return from Burma in February 
1911, where she had gone in January 1911 
with Mr. Leadbeater, the plaintiff’s sons 
and other persons. He stated that he 
complained to the defendant that the boys 
should not be allowed to associate with 
Leadbeater and that he made no 
inguiry of Lakshman; and he does not 
appear to have made any complaint with 
respect to the present charge. In cross: 
examination, he stated that he first heard 
of the occurrence in December 1910 and 
if this be true, he allowed his sons to leave 
his care in the company of a man who, he 
had reason to suppose, had just committed 
a disgusting crime upon one of them. . He 
also appears to have been satisfied with 
defendapt's promise, made upon his com- 
plaint that she would shortly take the boys 
away to England and to have allowed his 
Sons to associate with Mr, Leadbeater until 
they left Adyar in the following month. 

In December 1911, when he was undoubt- 
edly agitated by the recent developments 
in bis elder son’s training, he commissioned 
Mr. Bhagavan Das(P.W. No. 3 on commission) 
to inquire into Lakshman’s story. This wit- 
ness states that Lakshman informed that “on 
opening the door, he saw Mr. Leadbeater 
standing with a leg on a chair or sofa or 
some such thing and the elder boy was 
sitting on his knee and both were naked.” 

A curious inquiry and examination of 
Lakshman were made in March 1912 by 
several of the plaintiff’s witnesses examined 
on commission. The  aeoount of Laksh. 
man’s story given by Pandit Bhavani 
Shanker (P. W. No. 4, on commission) is that 
"he went to the bathroom of Mrs. Besant 
with the object of fetching a lota. When 
be entered in, he saw Leadbeater and J. 
Krishnamurthi naked and standing behind 
one another. When hesaw them in that 
state, he came out and muttered eto. . . . It 
was in an evening" Dhana Krishna 
Biswas (P. W. No. 6 on commission) gives 
practically the same story and states that 
after the institution of the suit, he met 
Lakshman and encouraged him to speak 
the truth. A European woman (P. W. No. 5 
on commission) was also present at this 
inquiry but did not understand the langu- 
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age used. It may be observed that this 
later account differs from that given by 
Bhagavan Das and from  Lakshman'g 
evidence before the Court and that his 
statement was not apparently reduced to 
writing, : 

On the 28th January 1912, Lakshman 
also made a statement (Exhibit L) to Mr. 
Iqbal Narain Gurtu and defendant, which 
omits the fact that the boy had no clothing. 
La&kshman's evidence is that he went to 
Mr. Leadbeater’s bungalow, at the time of 
the 11 o'clock morning meal, to call him 
and to fetch a towel. He opened the door 
of the bathroom and saw Krishnamurthi 
and Leadbeater. Krishnamurthi’s cloth was 
wet, it was all down. Mr. Leadbeater had 
. & coat above his knees and nothing below, 
his knee was resting on a chair and Krishna- 
murthi was standing in front of him; Lead- 
- beater's hand was on the boy's hair, 

, When the witness saw nakedness, he 
could not say anything and went back. 
In cross-examination by the plaintiff, he 
said:— The ‘boy had no oloth on his body, 
his cloth had fallen down, he was holding 
it by one hand. Hindus usually don’t bathe 
naked; it is sinful. I did not think Mr. 
Leadbeater was doing wrong." Iu gross- 
examination by the defendant, he said:— 

What I was shocked at was that Krishna- 
murthi had not his cloth on. The wet cloth 
was on the ground. Leadbeater was comb. 
ing the boy’s hair. He had on a Kudtha 
to the waist." Other witnesses have stated 
that Lakshman, in describing the ccour- 
rence to them, stated that he had seen 
something bad. Mr. Leadbeater denies 
the charge, and explains it by saying that 
he found it necessary to cleanse the body 
and that he has been with the boy in 
the bath room once or twice and taught 
him to bathe in English fashion withont 
clothing. 

It is impossible that the plaintiff can 
have believed, when he first heard the story 
that an offence had been committed sinoe 
his whole conduct is consistent with a belief 
that the occurrence was only a violation 
of easte rules. He made no Investigation 
into the story until December 1911, when 
he was evidently strongly prejudiced againsb 
Mr. Leadbeater and was determined to 
enforce a separation from his sons; his first 
eomplaint only related to this separation 
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and he permitted their association after- 
wards; he seems to have made no such 
charge at the meeting in January 1912, when 
he raised the question of this separation; 
and the inquiry of the witnesses at Benares 
was evidently for the purposes of this suit. 
Then the plaintiff asked Sir Subramania 
Iyer as to the legal effect of the guardianship ` 
letter, Exhibit A; he was advised that if 
he executed it, he would have waived his 
right as father, and would not be able to 
revoke it at will and the *'ourt would 
consider what was best for the interests of 
the children; and it seems to me that this 
opinion induced the plaintiff: to search for 
something which would influence the Oourt 
in revoking the agreement, has caused the 
revival of the charges made against Mr. 
Leadbeater in 1910 and has, in fact, coloured 
all the evidence in this case: 

I am of opinion that plaintiff's evidence 
is not reliable, that Laskshman's evidence 
has not established that an offence was 
committed and that the sixth and seventh 
issues must be answered in the negative. 

Mr. Leadbeater admitted in his evidence 
that he has held, and even now holds, 
opinions which I need only describe as 
certainly immoral and such as to unfit him 
to be the tutor of boys, and, taken in 
conjunction with his professed power to 
detect the approach of impure thoughts, 
render him a highly dangerous associate 
for children. It is true that both he and 
the defendant declared that he has promised 
not to express or practice those opinions, 
but no father should be obliged to depend 
upon a promise of this kind. The law upon 
the subject of the custody of minor children 
by their father has been repeatedly declared 
by high authority and ‘is perfectly clear. 
A father is under certain legal and moral 
duties to his children with respect to their 
maintenance, education and up-bringing, and 
in order that he may perform these duties 
is entitled to their custody; and he cannot 
free himself from those duties or divest 
himself of the corresponding rights. Any 
delegation of guardianship by him is accord- 
ingly revocable and an agreement to the 
contrary is void. A parent may be unfit 
to perform his duties and niay thus lose 
his right to the custody of his child, and 
the Court, in exercise of the prerogative 
of the Crown as parens patriae, will inquire 
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whether a father has so conducted himself 
that the welfare of the child damands that 


he should be deprived of his rights of guar- 


dianship. In support cf the propositions, 
I may refer to a recent judgment of 
Wallis, J., in Pollard v. Rouse (1), also 
to the cases of The Queen v. Barnardo; 
Jones's case (2); Barhardo v. Me Hugh (3); 
In re Agar-Ellis, Agar-Ellis v Lascelles (4). 
“Ab the settlement of issues, [ inquired what 
charges the defendant desired to make 
againat the plaintiff, and the Yth issue as 
to the fitness of the plaintiff was inten- 
tionally limited to the plaintifi’s knowledge 
of the facts mentioned iu ths €th, 7th and 
8th issues. Since I have found that the 
alleged acts were not committed, there is 
no allegation against the fitness of the 
plaintiff to be the guardian of his children. 
He has, in my opinion, attempted to streng- 
then his case with lies, but that cannot 
be said to render him unfit. lam of opinion 
that the plaintiff was nob aware at the 
date of the letter Exhibit A that his son 
Krishnamurthi was. to be brought up to 
consider himself a ‘vehicle’ for the mani- 
festation of supernatural powers or persons, 
or that bis children were to be devoted to 
a life of poverty and celibacy, conditions 
naturally repugnant to an ex-Tahsildar and 
the father of ten children and that in any 
case he is entitled to insist that this training 
shall not be continued; and that he was 
also entitled to insist that his ohildren 
should not ba allowed to assoetate with a 
person of Mr. Lieadbeater's opinions, and 
now that his wishes have been disregarded, 
he can demand that his children shall be 
restored to his castody. I think also that 
the plaintiff only consented to the removal 
of the children from India, and, therefora, 
fr. 1 his personal supervision, on the under- 
standing that they should not associate with 
the person from whom he appreheaded 
danger. Defendant has argued that she is 
able to educate the plaintiffis children in 
& manner, and to give them a social standing, 
such as ‘are beyond plaintiff's means, and 
has already expended considerable sums of 

(1) 6 Ind. Cas, 754; (1910) M. W. N. 187 at p. 189; 8 
M. L. T. 47; 38 M. 288. 

(2) (1891) 1 Q. B. 194. 

(8) :1891) A. 0. 388; 6L L. J. Q B. 721; 65 L.T. 
423; 40 W. B. 97; 55 J. P. 623. 

(4) (1883) 24 Ch. D. 817 ; 53 L. J, Oh. 10; 60 L. T. 
161; 32 W. R 1. 
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money upon them, but she has not provided 
any irrevocable endowment on the children 
for those purposes. It is quite clear that 
any expenditure, which the defendant has 
already incurred, cannot give her any right 
to the eustody of the children. A father, 
moreover, is the best judge of the education 
and training which are suited to his children, 
and may well think thas they will be happier 
and better trained iu their natural environ- 
ment than in a foreign laud and in a society’ 
which may in the future make them strangers 
to their own kindred and to the society in 
which they were born, 


The defendant has abandoned the first 
two issues, but I think it is desirable that 
1 should express an opinion upon them 
in case the matter should go before an- 
other Vourt. With regard to jurisdiction, 
the plaintiff's children are subjects of the 
King-Emperor, domiciled in British India, 
and are only temporarily resident in Eag- 
land, where they were taken by the defend- 
ant for purposes of education. The defend- 
ant hasalso,in my Opinion, broken the 
understanding by which she was allowed 
to take them beyond the jurisdiction, In 
these circumstances, E am. clear that this 
Court has jurisdiction to pass orders as to 
the custody of the children, and is bound to 
eafores such orders by all means in its 
power, aud I have no doubt thas the Haglish 
Courts will assist this Oourt by their 
process. In this connection, I need only 
refer to the cases of Rops v. Hope (5) and 
In re Willoughby (6). The second issue 
does not really arise, sinca it is provided by 
section 3 of the Guardians and Wards Act of 
1890 that the provisions of that Act shall not 
affect the powers of the High Court. [ am 
of opinion, for the reagons [ have given, that 
it 18 necessary, in the interest of the children 
and for their future protection, that they 
should be declared wards of Court, and I 
declare accordingly. I also direct the defend- 
ant to band over the custody of the two 
boys, Krishnamurthi and Nityananda, to the 
plaintiff on or before the 26th May 1913. 
With regard t» the costs of the casa, this 
trial has been unduly protracted and con. 


(5)4De G. M. & G. 328; 34 E. R. 535; 23 L. J. Oh. 
632, 2 W. R. 698; 19 Beav. 237; 102 P. R. 146, 

(6 30 Oh. D. 324; 64 L. J. Ch, 1122; 53 L. T. 926; 
33 W, R. 850. 
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siderable expense has been caassd by the 
charges, which were made {by the plaintiff 
which I find not to have been proved. I, 
therefore, direct him to pay the casts of the 
sait and the defendant's, including the csta 
of the several commissions and all costs 
expressly reserved. 

[On 22nd April 1913, the suit came on, 
on minutes of decres, when the following 
order was passed by the learned Jadge, Mr. 
Justice Bakewell. | 

The minors having been made wards of 
Court, the parties are at libarty to apply 
with respect to their guardianship from time 
to time, though no orders were contained in 
my judgment. Tne decree in the case has 
not yet been drawn up and issued, and I 
think that I have power to supplement my 
judgment by giving the directions necessary 
for carrying my decision into effect and 
to embody tnem in the decree. 

The question of the fitness of the plaintiff 
to be guardian of his sons was raised by one 
of the issues in the suit and I do not think 
that it is necessary now to direst an inquiry. 
It is true that I hava found that the 
plaintiff has been unscrupulous in the means 
adopted by him ta recover his children, and 
since the charges made by him were nat 
established and their trial occasioned great 
waste of public time and useless expense and 
could not be well severed from the rest of the 
ease in which he had succeeded, I directed 
him to pay the costs of the suit. It may 
well be that plaintiff Had erred through his 
desire to recover the children but I do not 
think that he has been shown to be unfit to 
have their custody. 

With regard to the jurisdiction of this 
Court under clause 13 of the Letters Patent, 
the power thereby conferred seems to be 
analogous to that of the High Court of Eug- 
land to remove actions from inferior Courts 
by writ of a certiorari, and I chink that, this 
Court has the same power in the trial of a 
snit removed from the District Court as in a 
gui; instituted here, 

The other questions argued by the defend- 
ant on the application were consider- 
ed atthe trial of the suit and do not now 
arise. 

] deelare the plaintiff to be guardian 
of his two minor sons, J. Krishnamurthi 
and Nityananda, and direct this order to bs 
included in the decree. 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Secono Civi, Appeat No. 297 or 1909. 
March 14, 1910. 
Present:—Mr. Piggott, A. J. C. 
Sayed ZAHID ALI, MINOR UNDER THE 
GUARDIANSHIP OF Musammat SARDAR 
BEGAM—Derenpant—APPE&LLANT 
versus 


BUDH SEN-—PzaiNTIFF— RESPONDENT, 

Alorgtage —Puisne morigagee not made party to pre» 
vious suit on prior and subsequent — morigages — Right 
io sue on mortgage—Pleadings—Second appeal, point 
taken fcr the first time in, maintainability of — Findings 
of fact when to be questioned in second appeal —Consider- 
ation, question as to payment of —Recital — Admission 
by mortgagor at registration when admissible in evidence 
against auction-purchaser of mortgaged property. 

A puisne mortgagee, not made a party to the suit 
based upon prior and subsequent mortgages, has a 
right of suit based on his own mortgage-deed. 

A. point nob taken in tho first Appellate Court nor 
in the memorandum of appeal to the second Appellate 
Court, cannot be raised before the latter Court. 

The finding of a first Appellate Court on the point 
of the execution of a deed and the payment of the 
consideration is conclusive unless ib can be shown to 
bave been based upon some error in law. 

The recital in a mortgage-deed and the admission 
made by the mortgagor at registration as rogards the 
payment of the consideration are admissible as evi- 
dence against a subsequent auction-purchaser of the 
mortgaged property, when he purchased it under a 
decree brought on his own mortgages. 

Brajeshware Peshakar v. Budhanuddi, 6 O. 268; 7 C. 
L. R. 6, Manohar Singh v. Sumirta Kuar, 17 A. 428; 
A. W. N. (1895) 93 and Junki Das v. Ahmad Hussain 
Khan, 26 A. 159; A. W. N. (1902) 218, considered. 


Appeal against an order of the District 
Judge, Hardoi, dated the 22nd April 1909, 
upholding that of the Snb-Judge, Hardoi, 
dated 12th November 1908. 


Mr. Mumtaz Hussain, for the Appellant. 
Babus Jiban Krishna Banerji and Ishweard 
Prasad, for the Respondent. 


JUDGMENT.— The essential facts neces- 
sary to the determination of the point now 
in issue in this second appeal may be stated 
as follows:—The plaintiff sued ona mort. 
gage-deed, dated October 17th, 1894, of a 
share of 10 biswas and he asks for sale subject 
to a certain usufructuary mortgage of Janu- 
ary 19th, 1894, affecting 4 bzswas out of the 
share covered by his mortgage, and subject 
also to another prior ^. T in respect of 
which no appeal hs ‘ed and with 
which I am not now The mort- 
gagee under the d’ vanuary 19th, 1894, 
is now represented oy the appellant in this 
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fjourt. He has become by purchase the 


owner of the entire 10 Biswas ou the strength 


of a decree obtained by his predecessor. in- 
interest which is deseribed as having been 
based both on the prior mortgage of January 
19th, 1894, and on a number of other mort- 
gages subsequent to that of the plaintiff. 
Seeing that a decree for sale could not have 
been given on an usufructuary mortgage as 
such, [am not quite clear as to how the 
prior mortgage of January, 19th, 1894 was 
brought into account when the decree for 
sale was passed. This, however, does not 
affect the question now before me for deter- 
mination. The plaintiff was not made a 
party to the suit in consequence of which 
the proprietary rights passed tothe present 
appellant, He has a right of suit based on 
his own mortgage. deed of October 17th 1394, 
and he impleads the defendant as a subse- 
quent mortgagee who has purchased the 
proprietary rights in a suit to which the 
plaintiff was not a party. He does not im. 
plead him in his capacity as prior mortgagee 
under the deed of January 19th, 1894, be- 
cause he does not seek for redemption of 
this mortgage but fora sale subject to the 
same, In the course of argument, it was 
suggested that the suit as brought is bad in 
law because the plaintiff was not entitled to 
ask for sale subject to the two prior mort- 
gages. The point was not taken in the 
lower Appellate Court nor in the memo- 
randum of appeal to this Court, and I de- 
clined to allow it to be raised. 


The only question really in issue is the 
amount of the consideration due to the 
plaintiff on his deed of October 17th, 1894, 
which, as the case now stands, is the sole 
basis of this suit. The defendant.appellant 
. put the plaintiff to proof of the execution of 
this dged and of the payment ofthe eon- 
sideration, which he was, of course, entitled 
todo. The finding of the lower Appellate 
Court on the point is conelusive unless it 
can be shown to have been based upon some 
errorinlaw. The point taken by the appeal 
before me is that the learned District Judge 
was wrong in accepting either the recital in 
the mortgage-deed itself or the admission 
made by the mortgagor at registration as 
evidence against the appellant, and was 
further wrong iu basing his decision upon 
those admissions as if they were conclusive. 
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proof, This latter plea is certainly unten- 
able. The learned District Judge has dis. 
cussed the evidence at considerable length 
and with reference to certain witnesses called 
on behalf of the plaintiff, he does not say 
that their evidence is unworthy of credit but 
only that they are able to prove nothing 
more than certain other admissions on the 
part of the mortgagor. Henes he says that 
if no admissions by the mortgagor are rele- 
vant against the present appellant, the point 
in issue must be decided against the plaintiff, 
He is equally clear that in the opposite casa 
the payment of the consideration must be 
held to be sufficiently proved. The cases to 
which I have been referred on behalf of the 
appellants are Brojeshware Peshakar v. Budhan. 
uddi (1), Manohar Singh v. Sumirte Kuar 
(2), Janki Dass v. Ahmad Husain Khan (3). 
In the last of these cases, the High Court 
had before it an express finding that the 
plaintiff had failed to prove full payment of 
the consideration. The question whether the 
admissions made by the mortgagor, when 
registering the document, were or were not 
admissible as evidence against a subsequent 
auction-purchaser of a portion of the mort. 
gaged property was not discussed at all, 
The Court only said that these admissions 
unless rebutted, were sufficient proof arfainst 
the mortgagor but were not sufficient proof 
against the purchaser. On the evidence as 
a whole, the learned Judges accapted the 
findiag of the Court below that fall payment 


-of the consideration had not baen proved 


against the auction-purchaser, aud they then 
went on to consider merely whether it wag 
possible to pass a decree for a larger amount 
against the mortgagor and a smaller amount 
against the subsequent purchaser, The 
ruling of Manohar Singh v. Sumirta Kuar (2) 
held that the production of the deed of mort- 
gage and the endorsement thereon by the 
Registrar was not sufficient to shift the 
burden of proof as against an auction: pur- 
chaser, but by implication admitted these 
facts as evidence against the latter. The 
ruling of Brajeshware Peshakar v. Budhanuddt 
(1) is referred to in this judgment and ib 
does not seem that it was understood as 
laying dowu the proposition that Statements 


(1)6C.26857 C.L. R. 6, |, 
(2) 17 A. 428; A. W. N. (1895) 93. 
(8) 25 A. 189; A. W. N. (1902) 218. 
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by the original mortgagor on the subject of 
the receipt of the consideration could not be 
taken in evidence against subsequent trans- 
ferees. In the present case, the appellant 1a 
not only the auction-purchaser of the mort- 
gaged property but he stands towards the 
plaintiff in the relation of a subsequent 
mortgagee who has purchased under a decree 
brought on his own mortgages. The case of 
Janki Das v. Ahmad Hussuin Khan (3) is no 
authority, in my opinion, for the proposition 
that a single defendant is entitled as it were 
to split up his own individuality, and to ask 
the Court to hold that different rules of 
evidence are applicable to him in his charac- 
ter as prior mortgagee, a puisne mortgagee, 
ag purchaser of a portion of the property in 
question under a mortgage-decree and as 
purchaser of another portion under a decree 
under section 80 of the Transfer of Property 
Act. I think the evidence relied on by the 
lower Appellate Court was admissible in this 
case and that its finding cannot be set aside 
on second appeal. 
I dismiss this appeal with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 

Srconp Civi, APPEAL No. 163 or 1912. 
September 25, 1913. 
Present:-—Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
MANAGER ro tue LESSEES or tue 
SIVANGANGA ZEMINDARI—PrEAINTIFF 
— APPELLANT 
tersus 
CHIDAMBARAM OHETTY asp orgggs— 
DEFENDANTS— RESPONDENTS, 

Madras Estates Land Act (I of 1908), s. 49— Lease 
providing for enhancement on excess found to be on 
measwrement— Order of Collector not necessary for ve. 
covering excess rent. 

Clause 2 of section 42 of the Estates Land Act, 
which requires the order of a Collector before an en- 
hancement of rent can be allowed, does not apply to 
the case of a lease which provides that in case the 
area of the land should on measurement be found to 
be more than the area specified therein, the. tenant 
should pay rent at an enhanced rate on the excess 
and the landlord seeks to recover such excess rent. 

It is only where the landlord wants to enhance the 
rent, basing his claim on the right granted and dec. 
Jared by section 42(a) of the Estates Land Act, that he 


should obtain under clause 2 the order of the Collector 
for such alteration of rent. 


Second appeal against the decree of the - 
District Court of Ramnad, in Appeal Suit 
No. 551 of 1911, preferred against that 
of the Court of the Special Deputy 
Collector of Ramnuad, in S. S. No. 1559 of 
1911. 

Messrs. K. Srinivasa Atyangar and T. R. 
Venkatarama Sastry, for the Appellant, 

Mr. V. Viswanatha Sastry, for the Re- 
spondents. 

JUDGMENT.—The plaintiffs are’ the lesg- 
Bees of the Sivaganga Zemindari and they 
are the appellants before us. They ara 
the landlords under the Estates Land Act. 
In 1899, a registered rent deed was executed 
by the defendants in favour of the plaintiffs. 
The terms of that agreement were that 
the defendants should pay assessment on 
the area of a certain holding at the rate 
of Rs. 11 per Sez in respect of Ayan lands 
in three villages leased to the defendants, 
The term of the lease has not yet expired. 
Under that same registered deed, the defend- 
ants agreed to pay assessment at Rs. 8 
per Sez on the Ayan lands in a fourth 
village also leased under the same deed. 
The area of the leased lands in the three 
former villages was given in the deed as 
19.3-5 Seis. The area of the land in the 
fourth village was given as Seis 2.11.4. 
In paragraph 6 of the said lease-deed, 
however, a provision was inserted, ziz., that, 
in case the areas of the lands should, on 
measurement, be found to be more than 
the areas mentioned above, the defendants 
should be liable to pay theerva at the rate 
of Rs. 27-8-0 per Set on the excess so 
found from three years prior to the date on 
which such excess area was discovered. 
The plaintiff’s allegations are that the plaint- 
iff’s Inspector discovered an excess of .2-3-15 
Sets in one of the first three villages and 
0 0.4 Sec in the fourth village in June 1909 
and that on this total area of 2-4-3, the 
defendants are liable to pay excess assess- 
-ment at Hs. 27.8.0 per Ser from Fasli 1315 in- 
cluding the current F'usi of the plaint, 
namely, F'asik 1319. The suit was brought 
on the 27th May 1910. 

Several defences were raised by the 
defendants. It is necessary, however, for 
the purposes of this second appeal, to 
notice only one of them, namely, that 


a 
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contained in paragraph 4 of the written the rent of the defendant”. He says the 


statement. The contention in that para- 
graph is that according to clause 2 of section 
42 of the Estates Land Aot, the plaintiffs 
are not entitled to file a suit in respect of 
arrears for the excess measurement until the 
Collector had decided, on application by the 
plaintiffs, what such excess area was. The 
lower Courts accepted this contention and 
dismissed the:sui& without going into the 
other issues raised by the pleadings. We 
think that the decisions of the lower 
Courts cannot be upheld. Section 42 of the 
Estates Land Act corresponds to section 52 
of the Bengal Tenancy Act. Though section 
52 of the Bengal Tenaney Act does not 
contain the provision contained in the 
proviso to clause 2 of section 42 of the 
Madras Estates Land Act, section 183 of 
the Bengal Tenancy Act, imposes another 
condition before a claim by a landlord 
under tbat Act for an enhancement of 
rent can ba recognised, ?. e, that in the 
case of joint landlords, all must act together. 
In Dintarini Dasi v. Mr. L. P. D. Broughton 
(1), the learned Judges had to deal with a 
ease similar to the present. The term of 
the lease there was that "the landlords were 
at liberty to measure the land of the tenant 
and, if the area of the land be found greater 
in quantity than 150 Obighas, its then 
estimated area, the tenant would pay rent 
at the rate of annas 10 per d7gha on the area 
so found.” The question was whether a 
suit brought by landlord for enhancement 
on this contract was a suit brought in res- 
pect of a right granted or declared by the 
Act in the landlord’s favour and it was 
decided in the negative. The same question 
had been similarly decided in Ram Chunder 
Ohuckerbutty v. Giridhur Dutt(2). 1t was only 
where the landlord wants to enhance the 
rent, basing his claim on the right granted 
and declared by section 42, clause 1 (a) and 
(b), that he should obtain under clause 2 the 
order of the Collector for such alteration of 
rent before he could claim the altered rent. 
As observed in Dintarini Das? v. Mr. L. P. D. 
Broughton (1), "the plaintiff does not seek 
in this suit under the provisions of section 
52 of the Bengal Tenancy Act” (section 42 
of the Madras Estates Land Act) “to alter 


(1) 30. W. N. 226. 
(2) 19 C, 755. 


rent has automatically been altered by the 
provisions of defendant’s lease on the land 
being measured and found to exceed 150 
bighas in area. Applying this principle, it 
seems to us the proviso found in clause 2 of 
section 42, which requires the order of a 
Collector before enhancement of rent can be 
allowed, does not apply tothe claim of the 
plaintiff in this case. On similar grounds, 
the learned Judges in the Calentta oase 
held that the condition in section 188 of the 
Bengal Tenancy Act that all the landlords 
should act together, did not apply toa suit 
brought for enhancement based on contract 
and not on section 52. 

The decrees of the lower Courts will, 
therefore, be reversed and the suit remand- 
ed for decision on the other issues raised 
in the case. Costs will be costs in the 
cause. 

Case remanded. 


PUNJAB CHIEF COURT. 
SECOND Civin AppeaL No. 150 or 1913. 
June 19, 1913. 
Present;—Mr. Justice Kensington, 
Musammat JAMNA anp SHIBBA MAL 
AND OTHERS— DEFENDANTS —-APPELLANTS 


VETSUS 
BELI RAM-—PraiNTIFF —RESPONDENT. 


Execution of decree—Payment out of Court—Suit 
to declare that decree cannot be ewecuted—Cause of 
action when arises—Limitation—Limitation Act (IX of 
1908), Sch. I, Arts. 97, 115, 120. 

Where a decree has been adjusted ont of Court, 
a suit for declaring that the decree has been satisfied 
and is not capable of execution is maintainable. The 
cause of action in such a case arises from the date 
of repudiation of the payment or adjustment and 
the suit is governed by Articles 97, 115 or 120 of the 
Limitation Act. 

` Ganpat v, Kirpa Ram, 79 P. R. 1892 and Diwan 
Singhy. Amir Singh, 5 Ind. Cas, 814; 62 P. L. R. 1910; 
16 P. R. 1910; 18 P. W. R. 1910, followed. 


Second appeal from the order of the 
Divisional Judge, Ámritsar Division, dated 
the 23rd October 1912, reversing that of 
the Munsif, lst class, Gurdaspur, dated the 
llth January 1912, dismissing the claim. 

Lala Hukam Ohand, for the Appellants. 

Pandit Bindra Ban, for the Respondent, 

JUDGMENT.—This is a second appeal on 
two questions of law only. The first question 
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deals with the point whether the present 
suit is maintainable. On this, there is a 
clear ruling of a Division Bench of the 
Ohief Court against the appellants, Diwan 
Singh v. Amir Singh (1), which I am 
bound to follow, 

The second point raised is on the question 
of limitation, and here also 1 think that 
the lower Appellate Court is right in holding 
that nlaintiff's suit is not time-barred. Both 
the lower Courts have held Article 120 of 
the Limitation Act Schedale to be applicable, 
and.this seems to me probably correct. But 
even if .the shorter period of three years’ 
limitation under Article 97 or 115 referred to 
in Ganpat v. Kirpa Ram (2) sbounld be 
applied, the plaintiff's suit. will still be in 
time. 

There is nothing on record to prove that 
the decree-holder defendant definitely repu- 
diated payment. by plaintiff of Rs. 700 
under the original decree of 9th Decembar 
1903, until some date in 1909, in the course 
of execution proceedings in Sialkot, while 
the present suit was instituted on 6th 
January, 1911. 

Defendants’ Pleader relies on certain 
criminal proceedings of January 1904 as 
showing that repudiation was established 
at that time but he has nothing to go 
on beyond a register entry showing that 
a complaint then made by the decree-holder 
against the present plaintiff under section 
417, Indian Penal Code, was dismissed on 
the ground that the matter in dispute was 
one for a Civil Court to deal with. That 
entry proves nothing. 

It must also be observed that the first 
Court has definitely found that the decree. 
holder's receipt for Rs. 700, dated 3rd 
January 1904, is genuine and that no objec. 
tion was taken to this finding in the lower 
Appellate Court. This goes far to establish 
the plaintifi’s main contention, and as his 
suit cannot be held to be time-barred, 
he has been rightly given a decree declaring 
that the decree of 9th Decamber 1903, 
bas been satisfied. 

The appeal is” dismissed with costs to the 
plaintiff-respondent. Pleader’s fee Rs. 15. 

Appeal dismissed. 

(1) 6 Ind. Cas. 814; 62 P, L. R. 1910; 16 P. R. 
1910; 18 P. W. R. 1910. 

(2) 79 P, R. 1892. 
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MADRAS HIGH COURT. 
ORIGINAL Sipe APPRALS Nos. 59 AND 60 
or 1912. 

August 7, 1918. 

Present: —Sir Arnold White, Kr., Ohief 
Justice, and Mr. Justice Oldfield. 

N. P. CHOKKAPPA MUDALIAR— 
APPELLANT 
ve SUS 
S. M. AHMEDULLAH SAHIB— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. IT, cl 8 
—Arbitraitton—Award not submitted within time 
specified—Court proceeding with swit—Superseding 
arbitration. 

A suit was referred to a Commissioner to take ac- 
counts and he filed his report and the parties filed 
objections thereto. Subsequently, the Court, with 
the consent of all parties, referred the matter in dig- 
pate to an arbitrator who did not submit his award 
Within the time specified. The case came on for 
hearing, and the Judge directed the case to be posted 
to another day. On that date, the Judge proceeded 
to deal with it, corfirmed the Commissioner’s report 
and passed a decree thereon, no objection having 
been taken to the procedure followed: 

Heid, that the fact that no formal order was made 
superseding the arbitration did not vitiate the deoreo. 
When the Oourt, without extending the time, pro- 
ceeded to deal with the suit, there was in effect, in 
the circumstances, an order superseding the arbitra. 
tion and the arbitration was superseded by the Court 
proceeding with the suit. 

Jamna Kunwar v. Nasir Ali, 24 A. 819; A. W. N. 
(1902), 72 distinguished. 

Ganesh Pershad v. Damodar Dass, 16 Ind. Cas, 177; 
10 A. L. J, 23, not followed, 

Appeals from the judgment of the 
Hon’ble Mr. Justica Wallis, dated the 
25th day of April 1912, in the exercise of 
Ordinary Original Civil Jurisdiction of this 
Court, made in Civil Suit Nos. 270 of 1909 
and 269 of 1909, 

Mr. V. Viswanatha Sastri, for the Appellant, 

Mr. O. P. Ramaswami Atyir, for the Re- 
spondent, 

JUDGMENT. 


Waras, C. J.— These are appeals from two 
decrees in two suits. The appellant was 
plaintiff in one suit and defendant in the 
other, Both the suits were for accounts in 
relation to business transactions between the 
parties. < 

On l4th March 1910, a Commissioner was 
appointed to take the accounts. He filed his 
report on the 29th November 1910, It would 
appear that both parties objected to the 
Commissioner’s report and statements of 
objections were put in by both sides. On 
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the 30th January 1912, the Judge on the 
original side made an order by consent 
. referring all matters in dispute to arbitration. 
Under the order, the arbitrator was to 
submit his award within two months. He 
did not do so and the case came on for 
hearing. The learned Judge directed the 
case to be posted to another day and on 
that day he proceeded to deal with the suit. 
What happened is not quite clear. Mr. 
Viswanatha Sastry, who appeared for the 
appellant here, and for the ‘same party on 
the original side, is not prepared to say 
that he took any formal objection to the 
learned Judge’s proceeding by reason of the 
order referring the matters to . arbitration. 
What he tells us is that some objection was 
taken on the ground of inconvenience if the 
suit proceeded and was dealt with by the 
learned Judge on the footing of the Com- 
missioner’s report. The learned Judge did 
proceed with the case. His judgment is:— 
The Commissioner has made a very careful 
report and I confirm it”. Weare told that 
the statements of objections putin by both 
the sides were referred to. Yb would appear 
from the decree that tbe statements of 
objections of the parties were read. Mr. 
. Ramaswami Iyer, 
original side says that they were consi- 
dered and Mr. Viswanatha Sastri is not in a 
position to contradict the statement. Two 
points have been taken by Mr. Viswanatha 
Sastri on behalf of the appellant. He says 
that the decree is bad because when the learn- 
ed Judge proceeded to deal with the case, no 
order had been made superseding the arbitra- 


tion and that being so, it was not open to: 


the learned Judge to proceed with tbe suit. 
He relied on section 8 of the 2nd Schedule to 
the Code of Civil Procedure (Act V of 1908). 
What we have to consider is, in this case, 
has there been, in effect, an order superseding 
the arbitration? No application was made to 
the learned Judge to extend the time within 
which the award had to be submitted. No 
formal objection was taken, so far as we 
ean gather, to the learned Judge’s proceed- 
ing with the suit on the ground that the 
arbitration proceedings were still subsist- 
ing. [think we mast take it that although 
no order was made in 80 many words super- 
seding the arbitration, inasmuch as the learn- 
ed Judge made no order extending the time 
and did proceed with the suit, in the circum- 
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who appeared on the | 
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stences, I think we must take it that there 
was, in effect, an order superseding the arbi- 
tration, and that the arbitration was super- 
seded by the learned Judge’s proceeding 
with the suit. If the learned Judge had 
said in so many words.— 1 supersede the 
arbitration aud Í now proceed with the suit” 
it eoald nob hava baan ecoiteniel tbat 
there had been no order superseding the 
arbitration. [t seems to me that we are not 
bound to hold that there was no order 
of supersession because the learned Judge did 
not make a formal order to that effect. 

We have been referred to two Allahabad 
cases, one of which Jamna Kunwar v. Nasib 
Ak (1) is a very different case from the 
present one. There, in a suit in a Subordi- 
pate Court, there was an award referring the 
matters to arbitration and the parties, of their 
own accord and without the intervention of 
the Court, agreed that the matter shonld boe 
Submitted to a third party and that the arbi- 
trators should submit an award in accordance 
with his opinion. 

It was so submitted toa third party and the 
Sab-Judge held that the effect of the agree- 
ment by the parties to refer the matter to a 
third party, had the effect of taking away the 
jurisdiction of the arbitrators appointed 
by the Court and was a bar to the snit 
of the plaintiff under section 21 of the Specific 
Relief Act. 

The High Court held that, in the circum- 
stances, there had been no supersession of the 
arbitration and, remanded the suit to the. 
Subordinate Judge with instructions that 
he should, if he thought fit, supersede the 
arbitration and proceed with the suit. We 
have been referred to another oase, Ganesh 
Pershad v. Damodar Doss (2). We, of 
course, treat the deviaion in that case with 
all respect, but we are not bound to follow 
it, even if the facts were the same as in the 
case before us. 

The second point taken is that the learned 
Judge was wrong in adopting the phraseology 
of the learned Judge in “confirming the 
report." l 

The argument was that the report was 
merely a piece of evidence and that the learned 
Judge ought not to have made the report 
the basis of his decision. The statements of 


. (1) 24 A. 812; A. W, N. (1902) 72. 
(2) 16 Ind, Cas, 177; 10 A. L, J. 28, 


4 


560 


CHENNAVARASAWMY U.OHINNA SATYANARAYANA. 


objections on both sides .were considered. 
The learned Judge must be taken to have 
considered the report and the statements of 
objections of both sides. He could not have 
been asked to do more. 

Mr. Viswanatha Sastry has attacked the 
report. I suppose he is entitled to do this. 
We do not propose to deal with this question 
to-day, because we wish to ba furnished with 
a tabulated statement showing all items with 
regard to which he desires to show that the 
Commissioner’s report ought not to be acted 
upon. The case is adjourned for further hear- 
ing with regard to this question and this 
question only. 

OLDFIELD J.—I agree. 


MADRAS HIGH COURT. 
SgcoND Orvik ArPEAL No. 1048 or 1912. 
November 7, 1913. 
Present: —Mr. Justice Ayling and 
Mr. Justice Oldfield. 
CHENNAVERASAWMY —1st PLAINMEF 
— ÁPPELLANT 
Versus 
CHINNA SATYANARAYANA MURTHY 
BY NEXT FRIEND AND MOTHER ACH MMA AND 
ANOTHER——2ND PUuAINTIFE AND DEFENDANT 
— RESPONDENTS, 
Suit in egectment based on tenancy not proved— 
Proof of tttle to eject as trespasser not permissible 
Where in an ejectment suit the plaintiff treats the 
defendant as a tenant and fails to prove the 
tenancy, he should not be allowed to prove his title 


for the purpose of ejecting him as & trespasser. 
Balinukund v. Dalu, 25 A. 498; A. W. N. (1903) 


112, referred to. . 
Second appeal against the decree of the 


Temporary Subordinate Judge at Rajab- 
mundry,in Appeal Suit No. 125 of 1911, 
preferred against that of the District 
Munsif at Rajamundry, in Original Suit 
No. 495 of 1909. 

Mr. Q. Venkataramiah, for the Appellant, 

Mr. P. Somasundaram, for the Respondents, 

JUDGMENT.—We consider that the 
District Munsif was justified in refusing 
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VENKATANARAYANASAMI REDDY vU. KANNI AMMAL, 


the appellant’s petition for adjournment 
made after the close of the oase; 

The suit as framed is brought on the 
basis of a tenancy for the ejectment of .a 
tenant. Both Courts have found against 
the tenancy. It is contended that the 
appellant was never-the-less entitled to have 
his title to the land adjudicated on, and, 
ifit were proved, to get a decree for the 
ejectment of the defendant as a trespasser. 
The Subordinate Judge has in paragraph 
4of his judgment given reasons which 
appear to us satisfactory for refusing to go 
into this question, andin effect to change 
the form of the suit. We do not find 
anything in the ruling to which we are 
referred, Balmakund v. Dalu (1), inconsistent 
with the Subordinate Judge's exercise of 
his discretion in the. circumstances of the 
case. lt would be impossible in this case 
to enquire fully into the title to the pro- 
perty on the pleadings as they stand. This 
second appeal is dismissed with costs. 


Appeal dismissed. 
(1) 25 A, 498; A. W. N. (1908) 112. 


MADRAS HIGH COURT, 
SECOND Ory APPEAL No, 571 or 1911. 
March 13, 1913. 

Present:—Justice Sir RalphBenson, Kr., and 

Mr Justice Sundara Aiyar. 
VENKATANARAYANASWAMI REDDY 

— PLaINTiF#—A PPBLLANT 
versus 


KANNI AMMAL AND OTHERS— DEFENDANTS 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss, 74, 91 
—ub-morigagee of puisne mortgagee’s right — Right to 
redeem prior mortgage—Swit to recover amount paid to 
discharge—Subrogation. 

A., a8 sub-mortgagee of a second mortgagee’s right 
in certain property, redeemed the first mortgage 
and sued to recover the amountdue on his sub-mort- 
gage and the first mortgage by sale of the property 
making all interested in the property parties to the 
guit: 

Held, (1) that A. was entitled to redeem the first 
mortgage and, on doing so, became entitled to his 
rights by subrogation; 

(2) that he was not precluded from redeeming by 
section 74 of the Transfer of Property Act; 

(3) that A. was entitled to a decree for the amount 
due on the first mortgage also. 

The object of section 74 of the Transfer of Property 
Act is not to lay down that a puisne mortgagee is 
only entitled to redeem only the mortgage immedi- 
ately prior te his own mortgage but it prescribes only 
a rule of priority where several incumbrancers all 
claim to redeem the prior incumbrance, 
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UDE SINGH t£. NUR MOHAMMAD, 


Second appeal against the decree of the 
District Court of Ohingleput, in Appeal Suit 
No. 387 of 1909, preferred against that 
of the Court of the District Munsif of Chin- 
gleput, in Original Sait No. 433 of 1907. 

Messrs. T, R. Ramachandra Ayar and T. R. 
Krishnaswamz Atyar, for the Appellant. 

- Mr. I. V. Ramanuja Rau, for the Respond- 
ents. 


JUDGMENT.—The facts necessary for the 
decision of this case are as follows. The 2nd 
defendant executed a simple mortgage of 
certain property in favour of one Vadamalai. 
She then executed a second mortgage of the 
property with possession to the lst defendant. 
The latter sub-mortgaged his right to the 
plaintiff, The plaintiff paid off Vadamalai’s 
first mortgage. The present snit is to recover 
the amount due to the plaintiff on his own 
sub-mortgage and the amount due under 
Vadamalai's mortgage by the sale of the pro. 
perty, both the plaintiff's mortgagor (the Ist 
defendant) and the owner of the property (the 
Qnd defendant) being mado parties to the suit, 
The lower Courts have found that the plaint- 
iff did discharge Vadamalai’s mortgage but 
they have refused to give the plaintiff a 
decree for the amount on that mortgage on 
the ground that the plaintiff was not entitled 
to. redeem Vadamalai. We are of opinion 
that this view 18 incorrect. Section 91 of 
the Transfer of Property Act expressly lays 
down that any person having an interest in, 
or charge upon, the right to redeem the mort. 
gaged property, may redeem a mortgage or 
institute a suit for redemption. - The plaint» 
iff as sub-mortgagee under the lst defendant 
was, therefore, entitled to redeem Vadamalai's 
mortgage and on doing 80, he became entitled 
to Vadamalai’s rights by subrogation. There 
is nothing in section 74 contrary to this 
view. The object of that section is not to 
lay down that a puisne mortgagee jg. entitled 
£o redeem only the mortgage ir 
prior to his own mortgage. Such . 
tion would be inconsistent with 


sions of section 91. Section 74 «x : 
ed only to lay down a rule of prio: Le 
several subsequent encumbrancers : aim. 
to redeem. a prior encumbrance, / hold 
that the plaintif is entitled to decree 


for Rs, 220 and interest from the date 
that he paid the amount. We modify 
the decree of the lower Courta by add- 
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ing to the amount decreed the sum of 
Rs. 271, being the amount due on Vadamalai's 
mortgage up to the date of the plaint with 
interest on Rs. 220 at 12 per cent. per annum 
up to the 13th September 1909 and further 
interest at Ó per cent. per annum on Rs. 220 
up to the date of payment. The 2nd and 3rd 
respondents must pay the appellant’s costs 
on this amount also in all the Courts. The 
time for redemption is extended to 3lst 
July 1913. 

The memorandum of objection is dismissed 
with costs. 


Decree varied, 


PUNJAB CHIEF COURT. 
Civit Revision PETITION No. 1502 or 1911. 
February 14, 1912. 
Present; —M rr. Justice Rattigan. 
UDE SINGH AND OTAERS~-: DEFENDANTS —- 
PETITIONERS 
° VETSUS 


NUR MOHAMMAD AND OTHERS—PLAINTIFFS 


— RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), s. 69—Occu- 
pancy rights —Succession —Long possession —Preswmp- 
tion. 

A. claimed to succeed to certain ocenpancy rights 
left by B. A. was entitled to succeed if he could prove 
that the land was originally held by C., the common 
ancestor of A, and B, 

Previously, in 1868, some members of A/s family 
were successful in establishing their rights of ocen- 
pancy on the allegation that they and their ancestors 
had been in possession of the landfor hundreds of years 
and for generation after generation. 

The landlords had made no attempt to oppose this 
claim but had admitted it. 

In the Settlement Record of 1862, a portion of the 
holding was recorded as the common holding of the 
three branches of the family descended from C.: 

Held, that the lower Courts were justified in pre- 
suming, under the circumstances, that the land as a 
whole originally came from C. 

Petition, under section 70 (a) and (b) of 
Act XVIII of 1884, as amended by Act 
XXV of 1898, from the order of the Diviaion- 
al Judge, Hissar, dated 27th April 19114, 
modifying that ofthe Mansif, Ist Olass, 
Hissar, dated 13th December 1910. 

Lala Lapat Rar, for the Petitioners, 

Mr. Harris, for the Respondents 

JUDGMENT.—After hearing Mr. Lajpat 


Rai for the petitioners and Mr. Harris for the 
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ARUNAOHELA GOUNDEN V. KUPPUNADHA GOUNDEN, 


respondents, I do not ‘feel justified in 
interfering with the decree passed by the 
Divisional Judge. It is quite true that there 
is on the record no definite proof that the 
land in suit was ever occupied by Fatta, 
the common ancestor of the plaintiffs. At 
the same time, itis quite clear that Wazira 
and other members of plaintiffs’ family had 
no difficulty, in 1868, in establishing their 
right as occupancy tenants. They came 
into Court on that occasion alleging that they 
and their ancestors had been in possession 
of the land for hundreds of years and 
generation after generation. Their -claim 
was preferred against the proprietors and it 
is & significant fact that the latter made no 
attempt to oppose the claim. On the con- 
trary, they at once admitted it and did not 
allow the case to proceed to issue. 


Another important fact noted by the 
Divisional Judge is that KAasra No. 63 is 


recorded in the Settlement Record of 1872, 
as the common holding of all three branches 
of the family. The only reasonable conclu- 
sion to be drawn from the fact is, I think, 
‘that the land as a whole game originally 
from Fatta, the father of Ilahia, Fazlu and 
Mahia. 

The arguments of Mr. Lajpat Rai are not 
without force but they have all been dealt 
with by the Divisional Judge, and I need 
say no more than that I think the explana- 


tion given by that Judge is satisfactory.. 


Taking all the facts into consideration and 
bearing in mind that the case came up to 
thia Court merely as a revision and that 
there ig no really important question of law 
or custom involved, I do not consider that 
I should be justified in upsetting the order 
of the lower Appellate Court, especially 
as that order seems to have done substantial 
justice in the case. 

_ I, accordingly, reject this petition with 
costs. 
i Petition rejected, 


MADRAS HIGH COURT. 
Seconp Civic Appsau No. 675 or 1912. 
July 25, 1913. 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
ARUNACHELA GOUNDEN AND OTHERS— 
DEFENDANTS Nos, 2 to 4— APPELLANTS 
versus 
KUPPUNADHA GOUNDEN AND OTHERS— 
PLAINTIFFS— RESPONDENTS, 

Hindu Law— Alienation—Reversioners—Suit to set 
aside widow's alienation —Faslure to offer in plaint to 
pay amount found to be good charge— Form of decree 
to be given— Declaration. 

A reversioner, who brings a suit to declare a Hindu 
widow’s alienation invalid beyond her life-time, is not 
liable to have his suit dismissed if he has not offered 
in his plaint to pay into Court the amount which may 
be found to be a good charge on the reversion. 

Singam Setti Sanjivt Kondayya v. Darupadi Bayamma, 
3 M. L. T. 251; 18 M. L. J. 11; 81 M. 153, not follow- 
ed. 5 

Garikipaté Paparayuduv. Garikipati Ratiamma, 
17 Ind. Cas. 508; (1912) M. W. N. 1176; 13 M.L T. 110; 
24 M. L. J. 02,followed. 

In a suit by presumptive reversioners the decree 
must be confined so as to benefit and bind the plaintiffs 
who have sued as presumptive reversioners at pre- 
sent; it should not be so as also to benefit and bind the 
reversioner who might happen to be the actual heir 
at the time of widow’s death. 

Second appeal against the decree of the 
District Court of Coimbatore in Appeal Snuit 
No, 115 of 1511, preferred against that of the 
Court of the District Munsif of Udumalpet 
in Original Suit No. 1339 of 1909, 

Mr. T. M. Krishnaswami Atyar, fox the Ap- 
pellanta. . 

Mr. T. Ramachandra Rau, for the Re- 


spondents, 
JUDGMENT.—The District Judge has 


considered the evidence on both sides care- 
fully and weare not disposed to interfere 
with his findings of fact. The memo. 
of objections, which raises questions of fact, 
is, therefore, dismissed with costs, 

As regards the appeal itself, the grounds 
which raise questions of fact are rejected for 
the reasons above mentioned. 


Two questions of law are, however, raised 
by the appellant. One is whether the rever- 
sioner, who brings a suit to declare a Hindu 
widow’s alienation invalid beyond her life. 
time, is liable to have his suit dismissed if 
he kas not offered in his plaint to pay into 
Court the amount which may be found to be 
a good charge on the reversion. It was so 
held in Singam Seiti Sanjivt Kondayya v. 
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Darupad? Bayamma (1). But the obiter dictum 
to that effect in the above case has been 
dissented from in Garzkipat: Paparayudu v. 
Garikipati Rattamma (9), and hence the ap- 
pellant's contention on thia point is overruled. 

The other question of law is whether the 
District Judge was right in giving a decla- 
ration not only in favour of and so as to bind 
the plaintiffs who brought this suit as pre- 
sumptive reversioners at present, but also so 
as to benefit and to bind the reversioners who 
might happen to be the actual heirs ab the 
time of the widow’s death. 

The District Judge was clearly in error 
in giving a decree which is not confined to 
binding and benefiting the plaintiffs alone 
and we, therefore, modify the decree of the 
lower Appellate Court “by substituting the 
words ‘the plaintiffs if they are the next 
reversioners” for “the next reversioners.” 

The appeal having substantially failed, 
the appellants must pay the respondents’ 
costs, 

Appeal dismissed, 
(1) 31 M, 153; 8 M. L. T. 251; 18 M. L. J. 11. 


(2) 17 Ind. Cas. 508; 24 M. L.J. 62; (1912) M, W. 
N. 1176; 18 M. L. T. 110. 


PUNJAB CHIEF COURT. 
SECOND OiyiL Arrear No. 497 or 1912. 
November 28,1912, 

Present: ~Mr. Justice Ohevis. 
FEROZE-UD-DIN-—DeFENDANT— 


APPELLANT , 
versus 
Musammat MBHRAN —PLAINTIFF— 
RESPONDENT, 


Registration Act (XVI of 1908), s. 17—Sale of equity 
af redemption for less than Rs. 100 of property mort. 
gaged for Rs. 100 or more. 

A deed which recited that Ra. 200 (two hundred) was 
due on à previous mortgage and that the mortgagor 
had now received Rs. 55 more and had sold his rights, 
isa sale-deed of the equiby of redemption for less 
than Rs. 100 and its registration is nob compulsory. 

Pir Bakhsh v. Mangal, 16 P. R. 1892, followed. 

Second appeal from the order of the Divi- 
sional Judge, Lahore, dated the 24th January 
1912, confirming that of the Honorary Civil 
Judge and Munsif, lst class, dated the 10th 
December, 1910, decreeing plaintiff's. claim. 

Mr. Fazal-t-Hussain, for the Appellant. 

Mr. Duni Ohand, for the Respondent. 
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JUDGMENT.—This is a redemption suit. 

The only question raised in this appeal is 
whether the document of llth September. 
1897, is inadmissible for want of registration, 
Both the lower Courts have held that it is 
inadmissible. The document recites that 
Rs. 200 aredue on the previous mortgages 
and that the mortgagor has now received 
Rs. 55, more aud sold his rights. For the 
defendant, it is contended that this is 
merely a sale of the equity of redemption for 
Rs. 55 and that registration is optional. The 
Full Bench ruling, Per Bakhsh v. Mangal (1), 
seems to me exactly on all fours. There the 
occupancy rights were mortgaged and then 
the mortgagors obtained a further sum of 
Rs. 99.8.0 and executed a deed reciting the 
mortgage and saying we have now taken 
à further sum of Rs. 99.8.0 and have 
absolutely sold the said oceupauey rights.” 
It was held that this was merely a deed to 
declare that the mortgagors’ remaining 
interest in the land had been sold for 
Rs. 99.8.0 and that registration was optional, 
Following this ruling, I hold that the doca- 
ment of llth September 1897, does not 


. require registration. 


Both the lower Courts regard the docu- 
mentin question as proved and have relied 
on it so far as to give a deoree for redemption 
on payment of Rs. 2C0. I agree with them 
in holding the document duly proved. It 
follows that the land was sold outright and 
that plaintiff cannot redeem. 

I accept the appeal and dismiss the suit 
with costs throughout, 


Appeal accepted, 
(1) 16 P. R. 1892, 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEALS Nos. 1548 AND ids 
or 1911. 
July 17, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
PALADUGU PARASURAMAYYA —' 
ÁPPELLANT 
versus 

IN No. 1548 or 1911. 
VALLI RAMACHANDRADU AND OTHERS— 
RESPONDENTS. 
In No. 1549 or 1911. 
RAPALLI JAGAYYA AND OTHERS— 


: RESPONDENTS. 
Limitation. Act (XV of 1877), Sch. II, Art. 47—Order 


of Magistrate declaring party entitled to possession—. 


Suit for recovery of possession to be instituted within 
three years-—Oriminal Procedure Code (Act V of 1898), 
S, 145. 

The plaintiff attempted to eject defendants from 
certain lands in their occupation alleging that they 
were let into them only for a year and that they were 
holding over. The Magistrate, at the instance of the 
defendants, instituted proceedings under section 145 
.of the Criminal Procedure Code and passed an order 
in August 1908 declaring the defendants to be entitled 
to retain possession till ousted by the decree of a Civil 
Court. In December 1903, the plaintiff gave defend- 
ants a notice to quit. In 1909 the plaintiff instituted 
the present suit to recover possession: 

Held,that the suit was barred by Article 47 of the 
Limitation Act, 

Gangadharam Aiyar v. Sankarappa Naidu, 9 Ind Cas 
285; 0 M, L. T. 91, followed. 

Tukaram v. Hari, 6 Bom. L. R. 612; 28 B. 601, 
distinguished. 

Bapu Bin Mahadaji v. Mahadaji Vasudeo, 18 B. 348; 
Wise v. Ámeerunnissa Khatoon, 7 Y. A. 78; Bolai 
Chand Ghosal v. Samiruddin Mandal, 19 O. 646, re. 
ferred to. 

A Magistrate’s order under section 145, Criminal 
Procedure Code, cannot be held to be ultra wires 
merely because he has acted illegally or irregu. 
larly. 

Per Tyabji,J.—Article 47 of the Limitation Act 
applies to suits based on title bo ownership. 


Second appeals against the decrees of the 
Court of the Temporary Subordinate Judge 
of Masulipatam, in Appeal Suit Nos. 480 and 
522 of 1910 respectively, presented against 
those of the Court of the District Munsif of 
Gudivada, in Original Suit Nos, 109 and 108 
of 1909. 

Mr. V. O. Seshachari, for the Appellant. 

Mr. V. Ramadoss, for the Respondents, 

JUDGMENT, 

Sapasiva A1YAR, J.— The plaintiff is the 
appellant before us. Hesned for recovery 
of possession of lands which had been let 
to the defendants in Fas; 1812 for that 


particular Fasli, and which the defendants 
had been holding over without the plaint- 
iff’s consent in the subsequent  fasilis 
before suit. There were proceedings 
instituted by the Magistrate at the instance 
of the defendants under section 145 of the 
Criminal Procedure Code on account of 
the plaintiff's attempt to eject the defend- 
ants in the beginning of Pas; 1313. The - 
Magistrate took a statement from the 
plaintiff and then passed orders under 
section 145 declaring the defendants to 
be entitled to retain possession till they 
were ousted by the decree of a Civil 
Court. 

That order was passed in August 1903. 

The present suit for possession was 
brought in March 1909, more than three 
years from the date of the Magistrate’s . 
order declaring the defendants to be entitled 
to retain possession and prohibiting the 
plaintiff from ejecting them til they 
were ousted by an order of a Civil Court. 

The question is whether the suit is 
barred by Article 47 of the Limitation 
Act. The appellant's learned Vakil, Mr. 
Seshachariar, contends, firstly, that the 
order of the Magistrate under section 145 
of the Criminal Procedure Code was passed 
without jurisdiction and hence it is not 
& binding order and that Article 47 of 
the Limitation Act provides for limitation 
of three years from the date of the order 
of the Magistrate only if such order 
was a binding order passed with jurisdic- 
tion. 

Seconaly, he contends that the plaintiff 
had vo right to possession as against the 
defendants during the pendency of the 
proceedings before the Magistrate, that he 
acquired such title only by virtue of a notice 
to quit, given by him in December 1903 
and that, under such circumstances, Article 
47 has no application. 

As regards the first branch of the 
argument, I am not prepared to hold 
that the Magistrate acted without jurisdic- 
tion in passing tbe order for possession 
under section 145. He might have acted 
illegally and irregularly in the exercise of 
his jurisdiction under section- 145. He. 
might not have made the proper inquiries 
which ‘he ought to have made before he 
passed the order but the record seems to 
show that the plaintiff had notice of the 


^ “understand 


— Vel. XXi] 
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proceedings and though the notice may 
not have been served on him in accordance 
with law, he appeared and put in a state- 
ment before the Magistrate. I cannot hold, 
on the strengh of a few general expres- 
sions in some of the Calcutta cases, that 
a Magistrate, who merely acts against law 
or irregularly under section 145, also acts 
without jurisdiction in passing such an 
order under the section. I have perused 
the printed records in the case of Gangadharam 
Aiyar v. Sankarappa Naidu (1), out of which 
the decision reported there arose. In that 
case, also, there seem to have been 
illegalities and irregularities alleged against 
the order passed by the Magistrate, but 
the learned Judges held that the Magistrate 
could not be said to have acted without 
jurisdiction by reason of the illegality and 
irregularity he was alleged to have com- 
mitted. They applied Article 47, (2nd 
Schedule), and section 28 of the Limitation 
Act and held that the 2nd defendant's 
title in that case was barred by Article 
47. I am unable to distinguish that case 
from the present. 

Mr. Seshachari also relied upon the case 
of Tukaram v. Hari (2). So far as I 
the decisions pronounced in 
‘that case, they seem to have proceeded 
upon the ground that all orders, made by 
a Mamlaidar under the Bombay Mamlatdars’ 
Act, do not come within the meaning of 
the phrase “order respecting the possession 
of immoveable property” used in Article 
47, that such orders passed by Mamlatdars 
under the Mamlatdars’ Courts Act may 
be classified under three different heads 
and, that only orders coming under the 
first head, which positively declare or award 
possession to a particular party or prevent 
another party from disturbing the posses- 
sion of one of the parties, could come 
within the meaning of the phrase in 
Article 47 above referred to; so far as 
orders under section 145, Criminal  Pro- 


cedure Code, clause 6, are concerned, they . 


; — more analogous to the first class out 
of three classes of orders which can be 
passed by a Mamlatdar than to the other 
two classes of orders.- The case of Tukaram 
v. Hari (2) does not dissent from the case of 


(1) 9 Ind. Cas. 285; 9 M. L. T. 91. 
(2) 28 B. 601; 6 Bom, L. R. 612. 


Bapu Bin Mahadan v. Mahadajs Vasudeo (3), 
where it was held that Article 47 would 
apply where a Mamlatdar passed a positive 
order for possession. 


As regards the 2nd branch of the appel- 
lant’s contention, the allegations in the plaint 
and the proceedings before the Magistrate 
under section 145 seem to show that the 
plaintiff did not treat the defendants as ten- 
ants holding over after the expiry of the 
prescribed term but treated them as tros- 
passers after that date. If so, his right 
to possession as against the defendants ace 
erued ou the Ist July 1903 before the Magis- 
terial proceedings under section 145 arose. 
The notice to quit possession against the 
defendants which was given in December 
1903, did not, therefore, in any way create or 
perfect the plaintiff’s title to possession as 
against the defendants, and the principle of 
the decision in Bola: Ohand Ghosal v. Samtruds 
din Mandal (4) cannot, therefore, apply to 
this case. 

In the result, the second appeal is dismissed 
with costs. 


TvaBJI, J.—I agree. The question for decile 
sion is whether the suit out of which the 
present appeal arises was barred by operation 
of Article 47 of the Limitation Act. It was 
argued before us that the proceedings under 
section 145 of the Criminal Procedure Code 
must be considered as not having been taken 
at all because of their having been ultra vires 
(this is the expression employed in the memo- 
randum of the appeal to the lower Court). I 
entirely agree with what my learned brother 
has said that there is nothing in support of 
the allegations on which this argument is 
founded and we must proceed, therefore, on 
the footing that the order under section 145 
of the Oriminal Procedure Code is binding on 
the appellant. 

The next point, which seems to me to be 
the only important point in the appeal, is 
whether Article 47 of the Limitation Act 
applies to a suit based on an alleged title to 
the ownership of tke property or whether 
the application of that Article must be re- 
stricted to suits asking merely for possession 
of the property without basing the claim on 
any title to own it. It seems to me there is 


(3) 18 B. 348, 
(4) 19 C. 646, 
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a good deal of substance in the argument 
that the Legislature cannot be taken to have 
cut down the period of limitation for the 
. purpose of establishing title to immoveable 
property, which, asa general rule, is twelve 
years, unless there is something very definite 
to bring one to that conclusion, 16 must be 
admitted that the law is not as clearly laid 
down in the enactments as might ba desirable 
. and whatever decision we may come to, a 
vertain amount of anomaly in the law must 
result. The difficulties may well be con- 
sidered in connection with the decisions in 
Tukaram v. Hart (2) and Wise v. Ameer- 
unissa Khatoon: Wise v. Collector of Backer- 
gunge (5). 


. In the former decision, a Full Bench of the 
Bombay High Court held that where the pro- 
ceedings had consisted of an application to 
tbe Court under the Mamlatdars’ Courts Act 
and had resulted in the Mamlatdar rejecting 
the plaint presented to him, the period of 
limitation was not governed either by Article 
47 of the Limitation Act or section 21 of the 
Mamlatdars' Courts Act. But, on an examina- 
tion of the judgments in that case, it appears 
that the reasoning on which the decision was 
based was that the proceedings taken under 
the Mamlatdars’ Courts Act in that case were 
not such as to bind any party with reference 
to the possession of the property in question: 
they resulted merely in that the Mamlatdar 
rejected the plaint, The Court, therefore, held 
that there was no order having reference to 
the title to the property within the terms of 
Article 47 of the Limitation Act inasmuch 
as it did not bind any person with respect to 
the possession of any immoveable property. 
On the other hand, 1n the case of orders under 
section 145 of the Criminal Procedure Code, 
though the proceedings are in the first 
instance concerned with the preservation of 
peace and not with the title to the property, 
yet by reason of the 6th sub-section of section 
145 there is an order respesting the posses- 
sion of the property binding the parties. 
So that in regard to this point, the proceed. 
ings under section 145 of the Criminal Pro- 
cedure Code are distinguishable from such 
proceedings under the Mamlatdars’ Courts 
Act as had to be considered by the Full 
Benchin Tutaram v. Hari (2). The difficulty 
suggested by the other decision to which I 


(5) 7 1, A. 78. 
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have referred, namely, Wise v. Ámeerunnissa: 
Wise v. Collector of Backergunge (5), is that 
the Privy Council lays down that the lapse 
of three years, which, in accordance with 
Article 47, is the period of limitation for 


instituting suits, does not suffice for founding ` 


a title by prescription, so that though one 
of the two claimants may be precluded from 
setting up any title to the land by reason of 
the lapse of the three years contemplated by 
Article 47, yet the opposing claimant is not 


-entitled to rely upon the lapse of the same 


period in order to base thereon his title to 
the ownership of the land. This, no doubt, 
creates an anomaly in the law. But it 
seems to me that anomaly is less flagrant 
than that which would be created if we 
were to hold that Article 47 refers merely 
to & possessory suit inasmuch as the law 
relating to the possessory suits, as laid 
down in the Specific Relief Act, section 9, 
gives a period merely of six months for 
instituting a suit, and it would have to be 
held, were the appellant’s contention before 


us aodepted. that taking proceedings under : 


the Criminal Procedure Code, section 145, 
increases the period‘ of limitation from six 
months to three years: but the policy of the 
law seems to be to shorten and not to enlarge 
the period of limitation when there have 
already been judicial proceedings between the 
parties . with reference to the rights in 
question or to allied rights. 

For these reasons, uot without a certain 
amount of hesitation, I have come to the 
same conclusion as my learned brother, and 
agree that these appeals should be dismissed 
wibh costs. 

Appeals dismissed. 





MADRAS HIGH COURT. 
SgcoND Crvin APPBAL No. 533 or 1911. 
September 15, 1913. 

Present: —Mr. Justioe Ayling and 
Mr. Jastice Tyabji. 
KONERI SHOLAGAN--PzAINTIFF— . 
APPELLANT 
rersus 
KUMARAPPUDAYAN AND OTHERS— 


DEFENDANTS-— RESPONDENTS, 
Document—Recitals—Hvidence—Admission. 
The recitals ina document may be taken.as evi- 
dence but cannot be treated as admissions go as to 
shift the onus of proof, 


< 
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Per Tyabji, J.--Where the issue is whether there was 
& mortgage subsisting between the plaintiff and 
defendant, any admission showing that there a 
mortgage exists is relevant: where a specific mort- 
gage is alleged, an admission of any mortgage is 


not relevant, 


Seeond appeal against the decree of the 
District Court of Tanjore, in Appeal Suit No. 
744 of 1910, preferred against that 
of the District Munsif of Tiruvadi, in 
Original Suit No. 189 of 1909. 

Mr. K. R. Subramania Sastri, for the Ape 
pellant. 

Mr. G. S. Ramachandrier, for the Respond- 
ents, 

i JUDGMENT. 

Ayuina, J.—The plaintiff sues to redeem 
a mortgage, which the District Judge finds 
not to ba proved. The recitals in Hxhibit A 
have been considered by the Judge as evi- 
dence, and, in my opinion, he was justified: in 
not treating them as such an admission as 
would shift the onus of proof. I think we must 
accept his finding, and that it is conclusive of 
the suit. 

The suggestion that the plaintiff should 
in avy case be given a decree for redemption 
of plaint item 2 on the strength of the alleg- 
ed admission in Exhibit A is first put for- 
ward in this Court. 
be accepted, in view of the nature of the 
admission, even apart from the legal objec- 
tions to such a course. [ Vide Krishna Pilla? v. 
Rangasamt Pillai (1); Govindrav Deshmukh 
v. Ragho Deshmukh (2)1. I would dismiss 
the appeal with costs. 


TYABJI, J.— The plaintif sued for the re- 
demption of five items əf property mentioned 
in the plaint which healleged were mortgag- 
ed abont 50 years prior to the date 
of the suit for Rs. 200 redeemable in 
seven years. The lst and 2nd defendants 
denied that the said properties ever 
belonged tə the plaintiff or his ancestors, or 
that they were the subject of a mortgage to 
the defendants or their predecessors-in-title. 
The issues settled by the District Munsif 
were:-— (|) whether the plaint oth? is true, 
(2) whether the plaint property belongs to 
defendants Nos. 1 and 2 ancestrally and (3) 
what relief is the plaintiff entitled to?” The 
question at issue between the parties is thus 


(1) -18 ML. 462; 6 M, L J, 187. 
(2) 8 B. 643. 


INDIAN CASRHS, 


It is not one which ean. 


567 


expressed in the 3rd paragraph of the Dis- 
trict Munsif’s judgment: — Defendants Nos. L 
and 2 conterd that the properties are their 
ancestral properties, that they have always 
been in possession, that the plaintiff’s family 
had neither title to nor possession of them 
at any rate, that the other fasts alleged in the 
plaint are not trne and that the plaintiff is 
entitled to no relief.” Therefore, it seems 
to me that the real question that arises on 
the pleadings and on which the parties went 
to trial is whether the plaintiff or the 
defendants are shown to be the absolute 
owners of the properties, and if the plaintiff 
is the owner of the properties, whether tke 
defendants are the mortgagess of the pro- 
perties and whether the plaintiff is entitled 
to redeem the mortgage. In this state of 
pleadings, I think it would be wrong to hold 
that the plaintiff can get no relief unless he 
proves that the properties are subject to a 


‘mortgage in all respects conforming with the 


particulars of the mortgage mentioned in 
the plaint. 

The plaintiff gave certain oral evidence to 
prove à mortgage which is to a certain 
extent consistent with the mortgage referred 
to inthe plaint. But that evidence was 
considered not worthy of credence either by 
the District Munsif or by the District Judge. 
The plaintiff, however, contends before us 
that one of the documents in the case 
Exhibit A, consisting of a mortgage dated 
7th October 1872 and executed by the 
father of the 1st and 2nd defendants, con- 
tains an admission of mortgage subsisting at 
Iesst on the Zud item referred to in the 
plaint, that this admission ia binding on the 
Ist and 2nd defendants, that its effect has 
been misunderstood by both the lower Courts 
and that we onght to remand the casein 
order that a decision may be given after 
due weight is given to the admission con- 
tained in Hxhibit A. In support of this 
argument and for showing the importance 
of the alleged admission, reliance is placed 
upon the case of Bala v. Shiva (8). It is 
unnecessary to refer in detail to that deci- 
sion. I should have no hesitation in follow- 
ing it if there were in this case an admission 
of the same nature as that with which the 
Bombay High Court had to deal. After 


(3Y 27 B. 271; 5 Bom. L. R. 85, 
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hearing the learned Pleader for the respond- 
ents, however, I feel no doubt in my mind 
that there is no admission contained in 
Exhibit A tending to show that the properties 
referred to in the plaint are at present 
subject either to the specific mortgage 
referred to-in the plaint, or to any other 
mortgage. Ihave already said that in my 
view of the pleadings any admission, tending 
to show that there was some mortgage 
from the plaintiff subsisting at the time of 
the suit on the properties in question would 
be relevant to the issue on which the parties 
went to trial Exhibit A does not, in my 
view, contain any such admission. It is not 
clear from Exhibit A that the mortgage 
referred to therein was subsisting even at 
the time that Exhibit A was executed. The 
District Munsif refers to this in the 9th 
paragraph of his judgment when he considers 
Exhibit A. He also deals with other 
points to which I think it is unnecessary to 
refer. | am not prepared to say that the 
District Munsif is wrong on this point; and 
if so, Exhibit A contains no evidence relevant 
to the issue. The District Judge takes the 
same view as the District Munsif. It would, 
therefore, follow that the decisions of the 
lower Courts are in accordance with the law 
and that the appeal should fail. 

With reference to some of the cases cited by 
the learned Pleader for the respondents, viz., 
Krishna Pillai v. Rangasamt Pillai (1). 
Gotindrav Deshmukh v. Ragho Deshmukh 
(2) and others, I wish to point out the dis- 
tinction that seems to me to exist between 
these decisions and the decisions in Bala v. 
Shiva (3). I think it may shortly be stated 
to be this; in the former class of cases 
the issue is only with reference to a parti- 
cular and specific mortgage; in Bala v. Shiva 
(3), the question is whether there was some 
mortgage or other, whether, in other words, 
as between the plaintiff and the defendant 
the one or the other party established his 
right to be held the absolute owner of the 
property in question. In the latter class of 
cases, it was held in Bala v. Shiva (3) and, 
in my opinion, correctly held, that any admis- 
sion showing that there exists a charge on the 
property would be relevant. In the.former 
class of cases, the admission has reference to 
the specific mortgage referred to in the 
plaint, the admission is not relevant. 

For the reasons that I have stated, I 
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agree that this appeal should be dismissed 
with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL Sipe APPRAL No. 85 or 1912. 
July 22, 1913. 

Present:—-Sir Arnold White, Krt., Chief ` 
Justice, and Mr. Justice Oldfield. 

S. VENKATASUBBIER, Exscurong to THE 
Ist DESFENDANT— ÀPPELLANT 
versus 
S. KRISHNAMURTHLI, MINOR BY HIS NEXT 
FRIEND SANKA KANTHAMMA— 
RESPONDENT. 

Iimitation Act (IX of 1908), Sch. I, Art. 164 -— 0311) 
Procedure Code (Act V of 1908), O. IX, r. 18—~Setting 


aside ex parte decree by executor cf deceased defendant 
not brought on record. 

A defendant, against whom an ex parte decree 
was obtained on 28th August 1912, died on 8rd 
September 1912 and his executor, who had not taken 
out Probate, made an application to set aside the dec- 
ree on 30th September 1912; 

Held, that the application was barred by Article 
164 of the Limitation Act. 

The word “defendant” in Article 164is wide enough 
ío include the executor of the original defendant 
though he may not have been on the record at the 
time when the application was made, 

Ganoda Prosad Roy v. Shib Narayan Mukerjee, 29 
C. 33, referred to, 

The party with reference to whom the Service of 
summons is spoken of in Article 164 is the original 
defendant. 


Appeal from the order of T Hon'ble 
Mr. Justice Bakewell, dated Sth October 
1912,in the Ordinary Original Civil Jurisdic- 
tion of this Court and made in C. S. No, 321 
of 1910. 

Mr. A, Ramachandra A4iyar, for the Appel- 
lant. 

Mr. V. V. Srinvasa Azyangar, for tho Res- 
pondent. 


JUDGMENT. 


Waie, C. J.—In this case, the plaintiff 
obtained an es parte decree against the defend- 
ant on the z865h August 1912. On the 3rd 
September, the defendant died. On the 30th 
September, his executor made an application 
to seb aside his decree. The executor had 
not taken out Probate and he had not been 
made a party to the suit when he put in this 
application. The learned Judge held that 
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matter was governed by Article 164 of 
lst Schedule of the Limitation Act and 
missed the application as barred by limita- 

*1 The question is— Was the learned 
Judge right?" The learned Judge puts it 
thus:— The right to make the application 
accrued to the lsb defendant on the date 
of the decree and this right my accordingly 
be exercised by his executor. The latter has 
no fresh right apart from his testator. He 
only comes to the Oourt asking that the 
right formerly possessed by the deceased may 
be exercised by him." Oa behalf of the 
appellant, it was argued that Article 
164 did not apply, that the question was 
governed -by the provisions of the general 
Article 181 and that the application was nob 
time-barred. It was argued that the word 
"defendant" in Article 164 did not apply to 
a person occupying the position of the 
executor in this matter; but that, if the 
executor was a defendant within the meaning 
of the words in the first column of the 
Article, the summons not having been duly 
served, time began to run from the time when 
the executor had knowledge of the decree. 
. It was pointed out that the word used in the 
3rd column was not defendant but 
‘applicant.’ The short answer to the 
latter contention seems to me to be 
this, The alternative date applies only 
where the summons was not duly served 
and the .party, with reference to whom 


thab provision was made, is the original. 


defendant. Here the summons was duly 
served on the original defendant. Ab any 
rate, it has not been suggested ib was nof. 
. The fact that he unfortunately died soon 
after the service, does not render the service 
any less effective. The argument on behalf 
of the ‘respondent was that “defendant” in 
Article 164, reading that Article by the light 
of the section 146 of the Code of Civil 
Procedure, includes an executor even if he is 
not, when the application is made, a party to 
the suit. The application here is made by 
the executor either under the powers given 
y section 146 or powers already existing 
which are recognised by that section. That 
section was probably introduced on account 
of the conflict of authority in this matter. 
In the case of ‘anoda FProsid Roy v. Shib 
Narayan Mukerji (1), it was held that where 


(1) 29 C. 88, 
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a defendant, against whom a decree had been 
passed ex parte, dies, his legal representative 
where he has been brought on the record is 
competent to apply under section 108 of the 
Code of Civil Procedure for an order to set 
aside the ez parte decree (section 103 of the 
old Code corresponds to Order I X, rule 18 of 
the present Act). In the Allahabad High 
Court, a different view has been taken. It is 
now settled that where & defendant, against 
whom an ez parte decree has been passed, 
dies, hi8 legal representative, if he haa been 
made a party to the suit, can apply for an 
order to set aside the ex parte decree. But 
although tbe original intention of the ‘Legia- 
lature may have been to provide for a class 
of cases such as that, which came before 
the Calcutta High Court in Ganoda Prasad 
Roy v. Shib Narayan Mukerjee (1), there is 
no reason, as it seems to me, why, for the 
purposes of construing Article 154 of the 
Limitation Act, we should restrict the appli- 
cation of section 143 of the Code to the 
class of cases which, it may be, the Legislature 
had in mind when they enacted section 146, 
?. e., cases where the legal representatives 
were onthe record. On the true construction 
of Article 164, ib seems to me that the word 


defendant is wide enough to include the 


executor of original defendant, though he 
may not have been brought on the record 
when the application is made. 

Ifthe executor had bsen made a party 
before he made his application to set aside 
the eg parte decree, but made the application 
after the expiration of 30 days from the date 
of decree and Article 164 had been pleaded, it 
seems to me the exscutor would have no 
answer. If the applicant is right in his 
contention that Article 164 does not apply, 
the executor, though not on the record, is in 
a better position than if he were on the 
record. {f he were on the record, he would 
be within the Article and woald only have 
30 days from the decree. Not being on the 
record, Article 164 does not apply, and he 
cau claim the benefit of Article 151. That is 
the argument. 1 do not think that any such 
result was in the contemplation of the Legis- 
lature. It may be that cases of hardship 


«may arise by reason of there being only 30 days 


within which the executor who is on the 
record or a party who can apply under gece 
tion 146 of the Code without being on the 
record, can take action for the purpose of 
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getting an es parte decree against a deceased 
defendant set aside. But we have to look to 
the enactments. I think we ought to dismiss 
the appeal with costs. 


OLDFIELD, J.— 1 agree. 
Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Exeourron OF DEGREE Arrear No. 8 or 1918. 
May 8, 1913. 
Present: —Mr. Piggott, J. C., and 
Mr. Kanhaiya Lal, A. J. C. 
Nawab NUZHAT.UD-DAULA ABBAS 
HUSAIN KHAN-— JUDGMENT-DEBTOR 
. VETEUS 
Nawab DILBAND BEGAM— DEGREE- 
HOLDER 
AND 
BENI MADHO AND OTHERS—ÁUCTION- . 


PuoROHASERS. 

Lis pendens, application of, to collusive and fraudulent 
proceeding — Auction-purchaser—Collusive proceeding— 
Lis pendens, extension of, to third persons—Correctness 
of order for execution of decree or of judgment, inquiry 
into—Decree, subsequent variation in+~—Jurisdiction— 
Civil Procedure Code (Act V of 1908), s. 144—Appeal 
— Bale-in-execution-- Order refusing to set aside sale. 

The doctrine of lis pendens does nob apply to a 
collusive or fraudulent proceeding and cannot 
prejudice an auction-purchaser who asks to be 
made a party to an*objection proceeding but is not 
impleaded. 

A collusive proceeding, whether in a Court of first 
instance or in appeal, is not a real proceeding but 
a mere pretence and a decision arrived ab in such a 
proceeding is binding only on the parties and their 
privies and not on others. 

The doctrine of lis pendens does not extend so as to 
prejudice the rights of third persons who purchased 
25,2 sale held by a Court under its own decree. 

A purchaser ata Gourt sale is not bound to in- 
quire into the correctness of the order for execution 
of the’ decree any more than into the correctness of 
the judgment upon which the execution issues and if a 
purchase be made bona fide by a third party, the sale 
should be upheld, whether the decree be afterwards 
varied or found to have been satisfied, provided the 
Court executing the decree had jurisdiction to sell 
the property on the date of the sale. 

Section 144, Civil Procedure Cade, refers to the 
parties to the erroneous decree but not to third per- 
&ons who were parties neither to the objection pro- 
ceeding nor to the proceeding on appeal. The question 
of restitution as against such third persons does not, 
therefore, fall within the purview of section 144. 

An order refusing tc set aside a sale or to allow 
restitution is appealable as a decree. 


Appeal against the order of the Additional 
Subordinate Judge, Lucknow, dated 14th 
January 1913. 

Messrs. Si. George Jackson and Mohammad 
Arabi, for the Appellant. 

Mr. &isheshar Nath, for Respondent No. 2. 

Mr. Fateh Bahadur, for Respondent No 4, 
JUDGMENT.—This appeal arises out of an 
application made by the judgment-debtor to 
set aside a sale held in execution of a decree 
and to obtain restitution of the property sold 
under section 144 of the Code of Civil Pro- 
cedure. 

The property in dispute was attached in 
execution of a decree obtained by Nawab 
Dilband Begam and certain other persons 
against Nawab Abbas Husain Khan. The 
application for execution was made by Nawab 
Dilband Begam under Order KAI, rule 15, 
of the Code of Civil Procedure for the benefit 
of herself and her co-decree-holders. 

The sale was fixed for the 20th June 1910. 
Two days prior» to the sale the judgment- 
debtor filed a suit for a declaration that the 
said property could not be sold in execution 
of the decree, as it formed the subject of 
grants for the maintenance of the grantees 
and their lineal descendants. The plaint 
was treated as an application under sec. 
tion 47 of the Code of Civil Procedure with 
Nawab Dilband Begam as an opposite party. 
The judgment-debtor applied for the stay 
of the sale pending the hearing of that ap- 
plication but his request was not granted. 
The learned Subordinate Judge, in disallow. 
ing that application, observed that the object 
of the judgment.debtor would be served if 
the confirmation of the sale or the delivery 
of possession to the auction-purchasers was 
made dependent on the result of the objection 
and he directed that the sale shall not becon- 
firmed till the objection filed by the judg- 
ment.debtor was disposed of. 

The sale was accordingly held on the 20th 
June 1910,and a portion of the property 
sold was purchased by Beni Madho, son of 
Mohan Lal, to whom the heirs of Mahdi 
Hasan, one of the decree-holders, had assigned 
their shares, while other portions were pur- 
chased by Sarju Prasad, Abid Ali Khan and 
Janki Prasad, respectively. Beni Madho 
applied to the Subordinate Judge to be 
made a party to the objection proceed- 
ing but no notice was apparently taken of 
that petition, The objection o? the judgment- 
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debtor was disallowed on the 25th February 
1911 and the auction sales were thereafter 
confirmed. The judgment-debtor, then, ap- 
pealed to this Court, making Nawab Dilband 
Begam the sole respondent. On the date 
fixed for the hearing of the appeal, the 
decree-holder respondent appeared through 
her duly authorized agent and conceded that 
the property in dispute was not liable to 
attachment or sale in execution of her decree. 
This Court thereupon set aside the order of 
the Subordinate Judge by eonsent and de- 
clared that the property iu dispute was not 
liable to attachment or sale in execution of 
that decree, 

Some of the auction-purchasers had mean- 
while obtained possession over the properties 
purchased: by them. The judgment-debtor 
‘prayed in the present application that the 
auction sales, held in execution of the decree 
of Nawab Dilband Begam, be set aside and 
that the property sold, over which posses- 
sion had been in part delivered to some of 
the auction- purchasers, be restored to him 
with mesne profits from the date, on which 
that possession was delivered. Nawab 
Dilband Begam did not oppose the application. 
The contention of the auction-purchasers was 
that they were no parties to the appellate 
decree on the strength of which the restitu- 
tion was claimed and that the sale could not 
be set aside or restitution granted as against 
them except by means of a regular suit. The 
learned Subordinate Judge accepted those 
contentions and dismissed the application. 


It is unquestionable that under the defini- 
tion of a decree as contained in the present 
Code, an order refusing to set aside a sale or 
to allow restitution under section 47 or 144 
of the Code is appealable as a decree. Order 
XXI, rule 92, forbids a judgment-debtor 
from filing a regular suit to set aside an 
order confirming a sale, and section 144 pre- 
vents a party entitled to restitution, by reason 
of the variation or reversal of a decree, to 
claim it by means of a regular suit where 
such restitution can be obtained by means 
of an application under section 144. A 
regular suit ta set aside the sale would 
obviously be nob maintainable because the 
decree-holder would be a necessary party 
to such a suit, but an order for restitution 
a8 against a third party may or may not 
fall under section 144 of the Code, according 


as the latter- may or may not bea party to 
the erroneous decree or to the decree on ap- 
peal by which it is varied or reversed. 

The learned Subordinate Judge, in dis- 
allowing the application for the stay of the 
sale, observed that the sale would await con- 
firmation till the objection filed by the judg- 
ment-debtor was disposed of. He subsequently 
disallowed theobjection and confirmed thesale. 
In appealing from the order disallowing his 
objection, the jadgment-debtor did not choose 
to make the anuction-purchasers parties to 
his appeal. He chose to proceed solely 
against Nawab Dilband Begam, though he 
was aware thatthe property in dispute had 
already been sold by auction and purchased 
by third parties. One of them had applied 
to be madea party to the objection pro- 
ceeding but his application was not granted. 
After the sales were confirmed, he won over 
the decree-bolder to his side and obtained 
from this Court a decree withthe consent 
of the decree-holder, declaring that the 
property in dispute was not liable to 
attachment and sale. The decree is not, 
therefore, binding on the suction-purchasgers, 
who had purchased the said property 
before that decree was passed. The doc. 
trine of is penaens does not apply to a colla- 
sive or fraudulent proceeding—[ Annamalai 
Chettiar v. Malayandi Appaya Naik (1), and 
Krishnappa Bin Venkaradi v, Shtvuppa Bin 
Timareddi (2)]—snd . cannot prejudice an 
auction purchaser, who asks to be made a 
party to the objection proceeding but is not 
impleaded. [Krishna Kamini Debt v. Dino 
Mony Chowdhurant (3)]. A collusive pro- 
ceeding, whether in a Court of first instance 
oron appeal, is not a real proceeding but a 
mere pretence, anda decision arrived at in 
such a proceeding is binding only on the 
parties and their privies and not on others— 
| Ghmedbhoy Hubibnoy v. Vulleebhoy Cassum- 
bhoy (4) and Ohenvirapp1 v. Puttappa (5) ]. 


The order of the bordinate Judge 
permitting the sale to be“held before the 
objection was decided was rather irregular, 
but supposing the sale had been held after 
the objection was disallowed bythe Court 


(1) 29 M. 426; 1 M.L.T. 145; 16 M.L.J. 372 (V, B.). 
(2) 31 B. 393; 9 Bom. L. R. 580. 

(3) 31 C. 658. 

(4) 6 B. 703. 

(5) 11 B. 708. 
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of firat instance, would the subsequent rever- 
salof that order by the Appellate Court have 
bound the awuction-purchasers, if they were 
not the decfee-holders themselves and had 
not been made parties to the appeal? 


Section 144 of the Code lays down that 
where and in so faras a decree is varied 
or reversed, the Court of first instance shall, 
on the application of any party entitled to 
any benefit by way of restitution or 
otherwise, cause such restitution to be made 
„as will, so far as may be, place the parties 
in the position which they would have 
occupied but for such decree or such part 


thereof as has been varied or reversed. It ' 


refers to the parties to the erroneous decree 
but nob tothird persons who were parties 
neither to the objection proceeding nor to 
the proceeding on appeal. The question 
for restitution does not, therefore, fall as 
against them within the purview of section 
144 of the Code. 


Under section 583 of the old Code, 
restitation used to be obtained by means 
of an application for the execution of the 
appellate decree against persons who were 
parties to the decree of the Appellate Court 
—[B. L. Frizont v. Raja Ram Narain Singh 
(6),.Natesa Ayyar v. Annasamt Atyar (7); 
Sadiq Husain v. Lalta Prasad (8); Garurdhuj 
Prasad Singh v. Baiju Mal (9), and Bhajju 
Lal v. Ram Bharose (10)]. 

Section 144 of the present Code does not 
provide for the execution of the appellate 
decree but requires the Court of first in- 
stance, on the application of a party entitled 
to any benefit by way of restitution or 
otherwise, to cause such restitution to be 
made as will place the parties in the 
position which they would have occupied 
but for such decree or such part 
thereof as has been varied or reversed. In 
cases where a house has been pulled down 
or & tree cut, or some property has been sold 
to a third person, restitution in specie is not 
possible. The Code, therefore, empowers the 
Court to grant such relief by-way of restitu- 
tion or otherwise (for example: by awarding 
damages orcompensation) as may place the 


(6) 6 C. W. N. 426. 
(7) 25 M. 426. . 

(8) 20 A. 139; A. W. N. (1897) 222, 

(10) 8 O. C. 115. 


parties in the position which they would have 
occupied but for such decree or part of the 
decree as has been varied or reversed. . 

The doctrine of lis pendens does not extend so 
as to prejudice the rights of third persons who 
purchase at asale held byaCourt under its own 
decree. [Shivlal Bhagvan v. Shambhu Pershad- 
(11)]. In Rewa Mahton v. Ram Kishan Singh 
(12)and Nawab Zain-ul- Abdin Khan v. Muham- 
mad Asghar Ali Khan(13), their Lordships of 
the Privy Council held that if a purchase was 
made bona fide by a third party, the sale 
would be upheld whether the decree bè after- 
wards varied or found to have been satisfied, 
provided the Court executing the decree had 
jurisdiction to sell the property on the date 
of the sale. Section 316 of the old Code of 
Civil Procedure, declared that, so “far as re- 
gards the parties to the suit and the persons 
claiming through or under them, the title to 
the property sold woald be deemed to vest in 
the purchaser from the date of-the certificate 
of sale and not before, provided that the 
decree under which the sale took place was 
still subsisting at that date. 

That section has now been re-placed by 
section 65 of the present Code, which declares 
that the property shall be deemed to have 
vested in the purchaser from the time when 
it is sold and not from the time when the 
sale becomes absolute and itis provided by 
Order XXI, rule 92, of the Code that upon 
a Oourt passing an order confirming the sale, 
it shall become absolute and no suit to set 
aside an order confirming the. sale shall be 
brought by any person against whom such an 
order is made. The proviso to section 316 of 
the old Code has now been omitted, but its 
effect is not to place the auction-purchaser in 
a worse position than that occupied by him 
under the old Code. A purchaser of the 
property sold is not bound to inquire into 
the correctness of the order for execution of 
the decree any more than into the correctness 
of the judgment upon which the execution 
issues, and, as observed by Sir Barnes 
Peacock in Rewa Mahton v. Ram Kishan 
Singh (12), a sale in favour of third persons 
would be binding if the Court selling the 
property had jurisdiction to sell it. There is 
nothing to show that the contesting defend- 


(11) 29 B. 485 at pp. 447, 448; 7 Bom, L. B. 585 
B.) 


(12) 13 I. A. 106; 14 C. 18. 
(18) 15 I. A, 12; 10 A, 166, 
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ants-respondents were aware of the pendency 
of the objection proceeding at the time when 
the sale was held. The order confirming the 
sale was allowed to become final. The sale 
cannot, therefore, be set aside as against 
the auction. purchasers nor can any restitution 


be granted against them. The judgment- 


debtor is entitled to claim restitution as 
against Nawab Dilband Begam who was a 
party to the appellate deeree. 

We, therefore, allow the appeal against 
Nawab Dilband Begam and send the case 
back to the Court below tith a direction to 
readmit the applicatioa of the judgment- 
debtor under its original number and 
to dispose of it in accordance with tke 
directions given above. The costs will abide 
the result. The appeal is dismissed as 
against the rest with costs throughout. 

Appeal partly allowed and 
partly dismissed. 


MADRAS HIGH COURT. 
ORIG inaL Sipe APPEAL No. 31 of 1912. 
March 23, 1913. 
Present: —Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Tyabji. 
P. SRIRANGAM CHETTY & SON— 
DgrENT- 7 T8— APPELLANTS 
2ersus 
M.SABAPATHY CHETTY Anp Co, 
SABAPATHY CHETTY (piep) 

C. E. ODGERS, Beo, ADMINISTRATOR- 
GENERAL PLAINTIFFS- RESPONDENTS. 
Contract— Breach —Sample— Warranty— Course open. 

Where a contract has been made for the supply 
of ale at the seller’s godowns and the purchasers 
complain that the ale 18 not of the quality stipu- 
lated for, the purchasers have no right to ask for a 
sample of the goods to be delivered before taking 
delivery. Their only right is to take delivery and 
make their claim if, ondelivery, they find the goods 
are not as warranted. 

Appeal from the judgment of tha 
Hon’ble Mr. Justice Bakewell, dated the 
lst day of May 1912, in the Ordinary Civil 
Jurisdiction of this.High Court in Suit 
No. 265 of 1909. l 

Mr. T. Rangaramanujachariar, for the 
Appellants. 

Mr. N. Grant, for the Respondents. 

JUDGMENT.—We do not think it neces- 
gary to discuss the question whether all 
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or any of the 100 casks of ale delivered 
to the defendants were accepted by them. 
Whether they were accepted sor not, the 
defendants are entitled to damages (for 
breach of warranty) if they prove that 
there was a breach of warranty by reason 
of the ale, or some of it, not being sound 
in quality, subjeeb to the condition that 
as regards goods which had been accepted 
by the defendants notice had been given 
of intention to claim damages within a 
reasonable time after discovering the breach 
of warranty. (See section 118 of the Con- 
tract Act). Itis not necessary to consider 
whether the defendants’ letter of April 
16th, 1909, (Exhibit F), was a notice of 
intention to claim compensation within the 
meaning of the section. For the purposes 
of this judgment, we assume that it was. 
The question then is, does the evidence 
establish the plaintiffs’ claim for damages P 
It is significant that although 50 casks 
were delivered on April 4th and another 
50 were delivered in the course of the 
six days following, there was no complaint 
by the defendants until they received pro- 
missory-notes for signature on April 12th 
(Exhibit D), although it would appear from 
their letter of April 16th (Exhibit F)— 
written in response to a request that they 
should take delivery of a further 50 casks 
(Exhibit E)——that they had already had 
some of the ale returned to them, by 
the taverns which they supplied and had 
had to substitute another quality. 


It is difficult to understand why, if the 
defendants were anxious to have delivery 
of the balance of the ale, if the quality 
was sound, as they profess to have been 
in their letter of April 20th (Exhibit J) 
and April 27th (Exhibit K), they should 
have refused to accede to the plaintiffs’ 
suggestion that they shonld call at their 
office to test the ale (Exhibit G). We 
think Bakewell, J., is in all probability 
right when he observes that the conduct 
of the defendants in practically refusing 
to take delivery of the second lot of hogs- 
heads from the plaintiffs’ godowns and 
in refusing to satisfy themselves before 
delivery that the goods were sound and 


in accordance with the contract and their 


continued claim, however, for the delivery 
of sound ale are strong evidence that they 
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were not desirous to complete the contract. 
The reason which has been suggested by 
the plaintiffs is that the defendants had 
by this time arranged with Messrs. Rungiah 
Gounden & Co., for a sufficient supply. 

Upon the evidence, we are unable to 
find that the defendants have sustained 
damages by reason of breach of warranty 
(if any) in connection with the contract. 
The ale was sold for Ks. 25 a cask, the 
plaintiffs’ usual price, according to their 
first witness, being Rs. 89. There is no 
evidence as to the condition of the ale 
when the two casks were delivered, some 
of it was supplied to taverns, but the 
defendants have produced no accounts to 
show how much. 

The evidence is that a certain amount 
of the ale supplied to tavern keepers was 
thrown away, but on the evidence it is 
impossible to say how much. The first 
witness for the defendants, the managing 
partner, said in cross-examination he could 
only guess ihe amount thrown away. In 
re-examination, he said he told them in 
the office it was better to use the ale for 
filling op other casks which were short. 
As regards the ale supplied to the two 
tavern keepers who were notin the defend. 
ants’ employ, witnesses Ncs. 2 and 13, 
one cf them said some casks were right 
and some sour. The other said that same 
tavern men told him it was sour. In the 
case of the ale supplied to these two wit- 


nesses, no ale was returned (and apparently): 


no allowance was asked for. 

By throwing away the ale, if any ale was 
thrown &way, the plaintiffs were deprived 
of the opportunity of testing ihe truth 
of the complaints which the defendants’ 
witnesses say were made. From the materi- 
als before us, we find it impossible to say 
what damages, if any, were sustained by 
the defendants. There is no satisfactory 
evidence of loss of custom or damages to 
reputation. ii 

As regards the 100 casks which the 
defendants say were not delivered under 
the contract, the delivery was to be at the 
plaintiffs’ godowns, and it is not suggested 
that the 100 casks were not at the plaintiffs’ 
godowns orthat the defendants could not 
have removed them, if they had wished to do 
go. All the defendants say in their letter 
of April 18th (Exhibit G.) is that the 
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plaintiffs had not advised them that they were 
ready for delivery, On the 19th (Exhibit 
H), the plaintiffs asked the defendants to 
arrange for their removal and to send 
a manto see them tested and filled “as 
per your request," In their letter of the 
20th (Exhibit J}, the defendants say they 
would take delivery, if the plaintiffs would 
assure them that the ale was of sound 
quality. "They then appear to have asked 
for asample which the plaintiffs declined 
to give them. We do not think theo- 
deferdants were entitled to take up this 
attitude. They had sought the goods 
and they were not entitled to impose 
conditions which were notin the contract 
before taking delivery. Their proper course 
was totake delivery and, 1f on delivery. 
they found the goods were uot as warranted, 
to make their claim. 

The plaintiffs are not suing for the price 
of these goods, 3.6, the 100 casks which 
were not actually removed from the plaint- 
iffe’ godown and, in our opinion, the defendants 
are not entitled to claim damages for non- 
delivery. 

As regards the plaintiffs’ claim for the 
empty casks, we agree with the learned 
Judge for the reasons stated by him. In 
their letter of June 14th (Exhibit P), the 
defendants offer no explanation as to why 
the casks had not been returned but seem 
to set up aright to retain them by reason of 
their dispute with the plaintiffs. In our 
opinion, they could not claim to do this. 

The learned Judge has, however, passed a 
decree for Rs. 4,300 costs and interest at 
6 per cent. from the 10th July 1909. 
We think, on the whole, that the sam 
should not curry interest previous to the. 
date of the decree, and we modify the decree 
so that it will be for the sum of Rs, 4,300 
and costs with interest at 6 per cent. 
from the date of the decree. With this 
modification, the appeal will be dismissed 
with costs. 


Decree modified, 


~ Nand Ram was declared void. 


Vot, XXI] 


NANDÍBAM t. CHOTEY LAL. 


` ALLAHABAD HIGH COURT. 
FULL BENCH. 
SgcoND Orvit APPEAL No. 242 or 1913. 
October 24, 1913. 
Present:— Sir Henry Richards, KT., Chief 
Justice, Justice Sir P. Or Banerjes, Kr., and 
Mr. Justice Tudball. 
INAND RAM— Derenpant— APPELLANT 
WETSUS 
CHOTEY LAL AND anoTHER—PLAINTIFFS— 


RESPONDENTS. 

Municipal election, validity of, can be questioned 
by petition—Finality of the order passed on such 
petition—Appeal, 

The validity of a Municipal election can only be 
tested by an election petition presented to one tri- 
bunal. 

The decision of that tribunal 18 final and there is no 
appeal from it. 

Khuni Lal v. Raghunandan Pershad,20 Ind. Cas. 
497;11 A. L. J. 659; Sunder Lal v. Muhammad Faig, 18 
Ind. Cas. 122; 16 0. C. 36, approved. 


Second appeal from the decision of the 
District Judge of Sbahjahanpur, dated the 
13th of February 1913. 

Dr. S. O. Banerst (with him Mr. Purushot- 
tam Das Tandon), for the Appellant. 

Mr. Gobind Prashad, for the Respondents. 


JUDGMENT.— This appeal arises out of 
an election for the Municipality of Sbah. 
` jabanpur. It appears that Lala Nand Ram 
was a candidate for election and was declared 
duly elected. Chotey Lal and Laehmi Narain 
presented .a petition, under rule 42 of the 
Election Rules framed by the Local Govern. 
ment,in the Munsif’s Court, The result 
of the petition was that the election of Lala 
Nand Ram, 
‘thereupon, presented an appeal to the District 
Judge. The District Judge held that he had 
no jurisdiction and dismissed the appeal. 
Nand Ram has now appealed.to this Court. 


It is argued on his behalf, first, that the 
rulea framed by the Local Government are 
ultra tires, and, secondly, that even if these 
rules are valid, the order of the Munsif was 
a "decree" from which an appeal! lay to the 
District Judge. Section 187 of the Munici- 
palities Act I of 1900, provides „that “the 
Local Government may frame forms for any 
proceeding of a Board for which it considers 
that a form should be provided and | may 


9 


after previous publication make "q.s - 


tent with the Act and app. 
Municipalities." Clause (A) pro 
making of rules "generally for regulating 


i 


INDIAN OASES. 


979 


all elections under the Act” The contention 
of Nand Ram is that the powers of the Govern. 
ment are confined to making rules regulating 
matters up to election but that for matters 
arising after the election there is no power 
conferred by the Act upon the. Local Govern. 
ment to make rules. In our opision, although 
the clause is not very happily expressed, the 
words used are wide enough to permit of the 
Local Government framing rules connected 
with election whether before or after the 
recording of votes and declaration of the poll 
and that it was within the power of the 
Government to frame rules providing for the 
decision of questions relating to the validity 
of Municipal elections. In pursuance of the 
powers conferred by section 187, the Local 
Government framed the following rules: 

“The validity of an election made in accord. 
ance with these rules shall not be question- 
ed except by a petition presented to a com- 
petent Court within 15 days after the day on 
which the election was held by a person or 
persons enrolled in the Municipal Electoral 
Roll." Clause (2) of this rule is as follows:— 
“If the election be declared void, the person 
whose election was questioned shall, as from 
the date of the decision of the Oui irying 
the petition, vacate his office as member of 
the Board, dnd shall, if the Court which 
tried the petition so direct, be disqualified for 
any period not exceeding five years for being 
elected as member of the Board." This rule 
is very vague and unsatisfactory. To refer the 
parties to a competent Court without giving 
any definition of that tribunal was certainly 
calculated to create great confusion and 
uncertainty as also was the omission to pro- 
vide expressly that the decision of the 
tribunal should be final. We are glad 
to say that the Government contemplate 
an alteration of the rules which, in our 
opinion, is very much needed. Giving the 
best construction we can to this rule, 
we consider that it was intended to pro. 
vide that the validity of Municipal elec- 
tions should only be tested by the elec- 
tion petition presented to one tribunal, and 
that the decision of that tribunal should be 
final. The same view has been taken by a 
Bench of this Court in the case of Khunni 
Lal v. Raghunandan Pershad (1). The Second 


"Additional Judieial Commissioner of Oudh 


(1) 20 Ind. Cas. 497; 11 A, L, J. 659, 
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took a similar view in the case of Sunder Lal 
v. Muhammad Faiq (2). If this view be 
correct (and on the whole we think it is) 
then the decision of the Munsif was final and 
no appeal lay to the lower Appellate Court, 
and the appeal was properly dismissed. We 
dismiss the appeal. We direct the parties to 
pear their own costs, 


Appeal dismissed. 
(2) 18 Ind. Cas. 122; 16 O. C. 36. 


MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAL No. 23 or 1912. 
April 9, 1913. 

Present:-~Sir Arnold White, Kr., Chief 
Justice, and Mr. Justice Oldfield. 

P. PURUSHOTAM NAIDU—PraINTIFF— 
APPELLANT 
VETEUS 
L, PONNURANGAM NAIDU AND OTEHERS— 


DEFENDANTS— RESPONDENTS. 

Specific performance, suit for— Insolvency of defend- 
ant—O[feial Assignee necessary qparty— Execution of 
document by Official Assignee. l 

While a snit for specific performance was 
pending the Ist defendant sold thd property to the 
3rd defendant and was later declared an insolvent; 
held, that the Official Assignee was a necessary party 
to the suit. 

On insolvency, the legal estate vests in the Official 
Assignee subject to the equities of third parties, and 
the proper person to execute a deed in pursuance 
of a decree for specific performance against the 
insolvent is the Official Assignee. 


Appeal from the judgment of the 
Hon'ble Mr. Justice Bakewell, dated 23rd 
February 1912, in the Ordinary Original 
Civil Jurisdiction of this Court and made 
in Civil Suit No. 408 of 1909. 

"Mr. 0. P. Ramasamy Iyer, for the Appel- 
lant. 

Mr. V. Raghunatha Sastri, for the Re- 
spondents. 

JUDGMENT.—In this ease I find myself 
unable to agree in the conclusion at which 
Mr. Justice Bakewell arrived. For the 
purposes of tha question raised in this 
appeal, the facts are shortly these. On 
the 19th September 1966, the plaintiff 
brought a suit against the Ist defendant 
for specific performance of an agreement 
fo mortgage certain immoveable property 
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which is the subject of the present “suit. 
On the 19th October, the Ist defendant 
sold this property to the 3rd defendant. 
On the 22nd April 1907, the Ist defendant 
was adjudicated an insolvent and the 3rd 
defendant and thé Official Assignee, the 
2nd defendant, were made parties to the 
suit. On the lst April 1908, there was a 
decree in favour of the plaintiff for specific 
performance of his agreement with the Ist 
defendant subject to the rights, if any, of 
the 3rd defendant to be subrogated to the 
rights of the lst mortgagee. This decree 
directed that the Ist defendant should 
execute in favour of the plaintiff a mort- 
gage-deed in pursuance of the agreement 
of the Ist June 1908, z.e., the agreement 
for the execution of a mortgage by the 
lst defendant to the plaintiff. This decree 
was afterwards varied by a further direction 
that the mortgage should be executed by. 
the Official Assignee. The Registrar as 
the officer of the Court, presumably in 
pursuance ofan order by the Court, pure” 
ported to execute a mortgage on behalf of 
the Ist defendant. The mortgage, as 
executed by the Registrar, was invalid 
inasmuch as it was not ‘attested by at least 
two witnesses as required by section 59 of 
the Transfer of Property Act. Objection 
was taken at the trialon the ground that 
the mortgage executed by the Registrar 
was not attested by two witnesses;and the 
learned Judge upheld the objection and 
dismissed the suit. 

Now, it was suggested in the course of 
the argument in this appeal that the Official 
Assignee was not a necessary or even (as I 
understood the argument) not a proper 
party to this suit. This insolvency took 
place during the pendency of the suit, and 
I think the plaintiff was right in applying 
that the Official Assignee should be made 
a party to the suit. See Puninthavelu 
Mudaliar v. Bhashyam Iyengar (1). Whether 
it was necessary that the lst defendant 
should continue to bea party tothe suit, 
is a mattér as to which I need ‘express no 
opinion. It is clear that, although specific 
performance of an agreement cannot be 
enforced against the purchaser’s trustee in 
bankruptcy without his consent, it can be 
enforced against the trustee in bankruptcy 
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of a vendor. The law is laid down in 
Fry on Specific Performance, paragrarp 
951. The effect of the insolvency of a 
party who has agreed tosell or mortgage 
is to vest-:the property in the Official 
Assignee, subject to the equities which may 
exist in the party with whom the insolvent 
has entered into an agreement to sell or 
mortgage. Asan authority for this, I may 
refer to the case of Pearce v. Bastable's Trustee 
in Bankruptcy (2). Now inasmuch as the 
legal estate was in the Official Assignes 
subject to the equities in the plaintiff, 
it seems to me that the party to carry ont 
specific performance of this agreement was 
the Official Assignee, and in order to give a 
valid document to the plaintiff I dv not 
think it was necessary that in addition 
to the execution of the docament by the party 
in whom the legal estate was vested, there 
should also be execution of the document by 
or on behalf of the insolvent. No doubt, the 
direction given in the decree, dated the lst 
April 1908, as amended by the subsequent 
direction to which I have referred, was that 
the document should be executed by both the 
Official Assignee and by the lst defendant, 
the insolvent. That, as ib seems to me, 
merely provides for the machinery for the 
entorcament of the agreement which the 
plaintiff is entitled to claim to have carriel 
out. The document executed by the Official 
Assignee was duly attested and if seems to 
me that so long as the document was validly 
executed by the party in whom the estate is 
vested, it is effectual for the purpose of 
creating a mortgage on the property. With 
all respect to the learned Judge whea he 
says: — The Court evidently acted under this 
discretionary power.in adding the Official 
‘Assignee and the 8rd defendant,” I am 
unable to agree with him. I do not think 
there was a discretion in the Court with 
regard to making the Official Assignee a 
party. £ think it was the duty of the Court 
on the insolvency to make the Official Assignee 
a party when the plaintiff made hia applica- 
tion in that behalf. Then again the learned 
Judge says later on:— 1 do not think that the 
3rd defendant or-the Oficial Assignee were 
necessary parties to a mortgage by the lst 
defendant; all that can besaid is that they 


(2) (1901) 2 Oh. D. 122; 70 L. J. Oh. 446; S4 L. T. 
525; 17 T. L. R. 306; 8 Manson, 287, 


might well be made parties in order to avoid 
any future questions oí priority," Again 
with all respect to the learned Judge,it 
ssems to me that the Official Assignee was a 
necessary party. As to whether the Ist 
defendant or the 3rd defendant were neces- 
sary parties, I express no opinion. I also 
express no opinion on any question of priority 
as between the plaintiff and the 3rd defend- 
ant. We hold that the dosument of the 
25th August, inasmuch as it was validly 
executed by the Official Assignee, created a 
mortgage ofthe property in suit. We must, 
therefore, set aside the decree of the learned 
Judge. We are told there are otherques- 
tions which it will be necessary for him to 
dispose of and we accordingly send the case 
back to him. 

All the costs will be dealt with by the 
learned Judge.- 

Case remanded. 





PUNJAB CHIEF COURT. 
MiscELLANEOUS Cryin. Arrear No, 2223 o» 1913 
November 4, 1913. 
Present: —Mr. Justice Rattigan. 
Tug PEOPLE'S BANK os INDIA LT5.— 
APPELLANT 
VETSUS 


Messrs. NARAIN DAS BHAGWAN DAS— 


RESPONDENTS. 

‘Companies Act (VI of 1882), s. 134—Appoint- 
ment of provisional liquidator —Company suspending 
business — Liquidation inevitable —Insolvent —Provision. 
al liquidator's appointment justifiable, 

When a Company has to admit that it has, in all 
its branches, suspended business, and that if must 
inevitably go into liquidation, such a Company is not 
merely ‘plainly’and‘commercially’ but also ‘technically’ 
insolvent, and in the case of such a Company, a Court 


„is fully justified in taking action under section 134 


of the Indian Companies Act, 1882, and appointing 1 
provisional liquidator, 

Appeal under section 169 of the Indian 
Companies Act (VI of 1882) from the orders 
of the District Judge, Lahore, dated the 21st, 
23rd, and 27th October 1913. 

Mr. Beechey, for the Appellant. . 


JUDGMENT.—This is an appeal under 
section. 169 of the Indian Companies Act (VI 
of 1882) from the orders of the District 
Judge, Lahore, dated 21st, 23rd and 27th 
October 1913. It appears, and is admitted 
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before me, that on the 21st October last, 
Messrs Narain Das Bhagwan Das, of Lahore, 
presented a petition to the Districh Judge 
under sections 125 and 131 of the said Act, 
praying that an order might be passed for 
the winding-up by the Court of the People’s 
Bank of India, a limited liability Company 
duly registered under the Act, and that on 
the same date the petitioners, by a separate 
application, prayed for the appointment of 
@ provisional liquidator under section 134, 
It was alleged in the former petition that 
the petitioners were creditors to the extent 
of Rs. 3,713.11.6, and that on the 19th of 
September 1918, the said Bank gave public 
notice to the effect that payment was stop- 
ped “till further instructions” and that the 
share-holders would consider the question of 
the winding-up of the Bank on the 30th 
September 1913. These allegations are ad- 
mitted before me to be true, and Mr. Beechey, 
who appeared for the appellant Bank at the 
hearing before me, also admitted, in answer 
to a question by me, thatthe numerous 
branches of the Bank had been directed by 
the management to issue similar notices. 

In their petition for the compulsory wind- 
ing-up of the Bank, the petitioners made 
certain allegations against the Directors of the 
Bank and in paragraph 8 stated that they be- 
lieved that “the securities of the debtors of the 
said Bank are being diminishedand that the 
books and ledgers of the Bank are about to 
be despatched to Bombay for audit; that 
these books, or some of them, might be lost 
in the way or disposed of otherwise,’ and 
they accordingly prayed “that the Bank be 
wound-up by order of the Court and that the 
Court be pleased to appoint an official liqui- 
dator and pass such orders as may be neces- 
sary and desirable to safeguard the interest 
of the creditors of the Bank.” 

As already observed, the petitioners fur- 
ther prayed, by a separate petition, for the 
appointment of & provisional liquidator. 

Upon these petitions, the District Judge 
dirested (1) notices to issues to the Direc- 
tors of the Bavk; (2) the advertisement of the 
pe'ition in the Punjab Clovernment Gazette and 
certain specified newspapers; and fixed the 
14th November 1913, for the hearing of the 
principal petition. He also appointed the 
head of the firm of Messrs — Neison, King 
and Company, ‘‘hartered Accountants of 
Lahore, as hquidator ad interim, conditional 


on the latter depositing security to the extent 
of Rs. 50,000. With reference to this latter 
part of his order, he directed notice to issue 
for the 23rd October. On the latter date, 
the District Judge passed the following 
order:— 

“Several contributories to the People’s 
Bank have applied through various Counsel 
to have the order appointing a provisional 
liquidator set aside. The main argument 
urged is that the contributories of the Bank 
are to hold a meeting on 23th October 1913, 
to decide on the action which should be 
taken; that at present a firm of auditors are 
engaged in inspecting the books of the Bank 
with a view to making a report to this 
meeting aud that if the books be made over to 
theofficial liquidator, the auditors willbeunable 
to present their report on that date. I under- 
stand from Counsel that the head of Neison, 
King and Simson ia not ab present in Lahore, 
I accordingly adjourn until the 27h for his 
reply, and permit the auditors to continue 
their inspection until that date. I refuse, 
however, to change my order appointing an 
official liquidator. It is clear the Bank is 
in virtual liquidation since June last, as no 
half.yearly balance-sheet for those six 
months has yet been issued nor has the re- 
port of the accountants been published. 
There has been a long account of the meeting 
of the Bank's eontributories on 30th Sep- 
tember 1913, put on the file, but it contains 
no fasts showing the Bank to be solvent, In 
any case a careful inquiry such as the official 
liquidator will be compelled to make will bein 
the interest of both contributories aud credi- 
tors whatever the ultimate outcome of the 
petition for winding-up may be." 

The case came again before the District 
Judge on the 27th October, when the fol- 
lowing order was passed by him:— 

"B. D. Dignasse is present with kis part- 
ner, A. Bangham. Mr. Dignasse is willing 
to accept the appointment of Provisional 
Official Liquidator. I accordingly confirm 
Mr. Dignasse as Provisional Official Liquidator 
with the following duties:— 

“(1) To take charge forthwith of the 
books, ledgers, ete., of the Bank and to make 
an inventory of the same and to report how 
far Messrs. Ferguson & Oo. have audited the 
accounts, : 

"(2) To produce the last balance-sheet, 
euditor's report and a report thereon. 


Vol, XX1] 


INDIAN OASES. 


579 


PEOPLE’S BANK OF INDIA LB. V. MESSRS, NABAINDAS BHAGWAN DAS 


"(3) To audit the Bank's accounts from 
1st July 1913, to date. 

(4) To keep in readiness for production 
in Court all the papers that may be wanted. 

“At the request of Mr. Beechey, appearing 
for the Bank Directors, I grant permission 
to Messrs. Ferguson and Company to audit 
the accounts, to complete their auditing 
under the supervision of the official liquidator. 
It is said the work will be completed in 
three or four days, 


“The usual order to issue to the Directors, 


_ “Tleave the question of remuneratoin of 
the official liquidator undetermined at present. 

“The official hquidator should pay in all 
cash in possession of the Bank into the Bank 
of Bengal." 


The People’s Bank of India, Limited, have 
appealed to this Court, through Mr. Beechey, 
against the above orders of the District 
Judge, appointing a provisional liquidator, and 
the sole question before me is whether, in the 
circumstances of the case, the District Judge 
acted reasonably and in accordance with 
recognized legal principles in making that 
appointment. This is the only question 
with which I have to deal, and I desire to 
restrict any remarks that I may have to 
make and the decision which I have to give 
strictly to that one point. The main point 
at issue between the parties is to be decided 
' by the District Judge on the 14th: instant, 
and as that question is not now before me, 
I wish it to be distinctly understood that I 
express no opinion with regard to it. 


Section 134 of the Indian Companies Act, 
1882, corresponds, pro tanto, with section 85 
of the Hnglish Companies Act, 1862, and 
provides, inter alia, that “the Court may also, 
at any time after the presentation of such 
petition" (.e., for winding-up a Company) 
“and before the first appointment of liquida- 
tors, appoint provisionally an official liquida- 
tor of the estate and effects of the Company.” 
Section 145 of the Indian Act (corresponding 
with section 96 of the English Act) further 
provides that “where an official liquidator is 
provisionally appointed", the Court may limit 
and restrics his powers by the order ap- 
pointing him. It will be observed in this 
connection that the District Judge has, by 
his order of the 27th October, very effec- 
tually restricted the powers ofthe provi- 
sional liquidator. 


The power to appoint a provisional liqui- 
dator, which is given to the Court by section 
134, is general, and so far as the terms 
of the section go, absolutely unqualified, 
But this discretionary power must obviously 
be exercised reasonably and in accordance 
with principles laid down by the Courts. 
Company law is more or less in its infancy 
in this country, and I have not been referred 
to any decision of a High Court or Chief 
Court in India bearing upon the point 
before me. On the other hand, there are 
several leading authorities reported in the 
English Law Reports which enunciate the . 
rules to be observed by the Court when it is 
called upon to appoint a provisional liquidator. 
The leading authority is E» parte Emmerson, 
Inre London, Humburg and Continental Hachange 
Bank (1) and in his judgment in that case, 
Lord Romilly, M. R., remarked, "It is perhaps 
conveniert that I should state what my 
practice is with reference to the appoint- 
ment of provisional liquidators. Where 
there is no opposition to the winding-up, 
1 appoint a provisional liquidator as a 
matter of course, on the presentation of the 
petition, But where there is an opposition 
to it, I never do, because I might paralyse 
all the affairs of the Company, and afterwards 
refuse to make the winding-up order at all. 
Bat when the Directors themselves apply 
or do not oppose the winding-up, then, I 
appoint the provisional liquidator.” This rule 
of practice was subsequently approved by the 
Court of Appeal in Ozlfoden Benefit Building 
Society, In re (2), and so far as I know, has 
been accepted ever since in England as correct, 
Mr. Beechey relies strongly upon these two 
authorities in support of his appeal and con- 
tends that the rule therein laid down is abso- 
lute and applies to every case when a, 
petition for a compulsory winding-up is 
opposed by the Directors of the Company 
concerned, 

I have carefully considered the cases cited, 
and I need hardly add that I accept, without 
hesitation, the principle therein laid down. 
It Reems to me, however, that those cases 
are not relevant to the facts admitted befora 
me In Eg perte Enmerson (1), the question 
before the Master of the Rolls was whether 


(1) (1866) L. R. 2 Eq. C. 231; 38 L. J. Ch. 002; 14 
L. T. 807; 14 W. R. 754 


(2) (1868) L. R. 8 Oh, App. 462, 
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a certain transfer of shares was valid and 
binding, and it was with reference to that 
question that the learned Judge made the 
remarks which I have quoted from his 
judgment. These remarks I understand to 
be limited in any event to cases where a 
petition is preferred for the compulsory 
winding-up of a Company which asserts its 
sulvency and ability to carry on its business 
aud the ratio decidsndi is that the Court 
should do nothing which might possibly 
“paralyse” all the affairs of the Company, 
especially as in the result, the petition might 
possibly be rejected. I cannot believe that 
the rule was intended to apply to the 
caso of a Company which has admittedly 
suspended its business and declared publicly 
its inability to pay its debts. I am fortified in 
this view by the remarks of the same learned 
Judge, (Lord Romilly), in Railway Finance 
Oompany, Limited, In re (3). In that 
case Lord Romilly observed:— I do not 
appoint a provisional liquidator unless {t 
appsars that the Company cimnot go on," And 
in Bueley’s Companies Aci (9th edition), 
the rule is laid down that “a provisional 
liquidator was nob, in general, appointed 
before the hearing of the petition, unless the 
Company was shown to be insolveat, or 
unless the petition was presented by the 
Company itself or.shown to' be unopposed” 
(p. 342). 

In the present case ib is obvious from 
the admissions. made before me and from the 
facts on the record’ which are not denied, 
that the People’s Bank has in fact suspended 
business and directed all its numerous 
branches to suspend business and that con. 
sequently the Bank, as such, “cannot go on." 
Admittedly, it must go into liquidation, and 
apparently the only doubt at present, so far 
as the Bank is concerned, is whether it should 
be wound-up under the supervision. of the 
Court- -inthe avent of a certain arrangement 
whereby a new Company is to take over all 
its rights and liabilities, being effected—~sr 
go into voluntary liquidation. In ground 
(2) of the grounds of appeal filed in this 
Court, it is asserted, apparently without 
regard to the resolution passed at the meet- 
ing of share-holders on the 26th October 


“1913, that “the Company has resolved to go 


into voluntary liquidation.” Wor this 


traordinary error, possibly the 
(3) 14 W. R. Eng. 754; 14 L. T. 507. 


ex- 
learned 


Counsel who drafted the grounds of appeal - 
is alone responsible, and ib is unnecessary 
for me to lay stress upon ib, The fact, 
however, remains that the Company is con- 
fessedly unable to go on with its basiness 
and must go into liquidation, whether 
voluntarily or iuvoluntarily. Mc. Beachey’s 
argument that the Bank is not insolvent 
beeauso it is possible thas sooner or later 
it may ba in a position to pay all is debis, 
strikes me as being somewhat desperate. I 


- find it dificult to appreciate the rather 


subtle distinction between “insolvency” and 
inability to pay debts, publicly notified to the 
world at large, or to believe that a Bank, 
conducted by persons of ordinary intelligence 
and sanity, would deliberately closa its doors 
and suspend business if there was any real 
prospect of its being in a position, within 
reasonable time, to liquidate all its debts 
in fall. Bat be that as it.may, that thara 
is in the present casa no such _ prospect, 
is clear from the admitted fact that liqui- 
dation is inevitable so far as the People's 
Bank is concerned. When a Company has 
to admit that it has, in all its branches, 
suspended business and that it must inevi- 
tably go into liquidation, and that its only 
hope of salvation is that a new Company 


“may ba formed to take its place, I have 


no hesitation in saying that such a Company 
is not merely “plainly and commercially” 
but also “technically” insolvent, aud iu the 
case of such a Company, I am of opinion that 
‘a Court is fully justified in taking action 
under section 134 and appointing a proe 
visional liquidator. 

Mr. Beechey has referred me to section 
140 of the Act which provides that “the 
Court may, as to all matters relating to 
the winding-up, have regard to the wishes 
of creditora or  contributories a3 proved to 
it by any sufficient evidence," and to section 
193, which enacts that “tha Court may, 
in determining whether a Company is to 
be wound-up altogether by the Court, or 
subject to the supervision of the Coart, in the 
appointment of a liquidator or of liquidators, 
and in all other matters relating to the wind- 
ing-up subject to supervision, have regard to 
the wishesofthe creditora or contributories. as 
proved to ib by any sufficient evidenca,” eba. 
These provisions are, I consider, wholly 
irrelevant to the question now before ma, 
as it is not for me at this stage of tha cas? 
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to decide whether or not the petition of the 
respondents is to be accepted or rejected. 
That is a matter for determination by the 
District Judge when the .case comes before 
him on the 14th instant, and I would repeat 
that I desire to say nothing with regard to 
it which can be interpreted as an expression 
of opinion on my part as to how it-should 
be desided. All that is necessary for me to 
say at present is that I cannot agree that the 
very restricted powers conferred upon the pro- 
visional liquidator in this case can in any 


way injure or prejudicially affect the affairs , 


of the Company or the interests of the 
creditors, On the contrary, 1 consider that 
the due discharge by the provisional liqui- 
dator of the duties imposed upon him 
will tend to protect the interests of the 
creditors while at the same time in no 
way “paralysing” "the affairs of a Company 
which is already itself “paralysed” in the sense 
that it is unable to “go on" with its business. 

For the reasons given, I think the District 
Judge was justified in appointing a provisional 
liquidator, and I accordingly dismiss this 
appeal with costs. l 

Appeal dismissed, 


ET 
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OUDH JUDICIAL COOMMISSIONER'S 
COURT. 
Secorp Cryin Apegat No. 412 or 1910, 
4 August 24, 1911, 
Present:—Mr, Lindsay, À.:J. C. 
DEBI PRASAD—PLrAINTIFF—APPELLANT 


versus 


SHEO NARAIN (AND AFTER HIS DEATH 
Musammat RAM DEI, uis wipow)— 


` DEPENDANT— RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 68—Iimi. 
iation Act (IX of 1908), Sch, I, Arts. 62, 97—Swit 
to recover mortgage-debt from mortgagor personally—~ 
Mortgage of joint Hindw family property by one of 
jamily members not void ab initio—Burden of proving 
undue influence and failure of consideration where 
ewecution of deed admitted. 

Where a mortgage has been declared invalid as 
executed by a member of joint Hindu family, the 
mortgagee is entitled, under section 68 (b) of the 
Transfer of Property Act, to recover the mortgage- 
debt from the mortgagor personally, Article 97, 
Schedule I, of the Limitation Act, is applicable to 
such a suit. It is not governed by the last clause of 
section 68 of the Transfer of Property Act, nor by 
Article. 62, Schedule I, of the Limitation’ Act. 
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Ganesh Singh v. Sujhari Kuar, 10 A. 47, followed. 

A mortgage by a member of a joint Hindu family is 
not void but simply voidable at the instance, of other 
members. 

Hanuman Kamat v. Hannman Mandur, 19 O. 123; 
18 I. A. 158, followed. 

Where a defendant admits execution of & deed but 
pleads failure of consideration and undue influence, 
the burden of proving these pleas lies upon him. 


. Appeal against an order of the District 
Judge, Gonda, dated 18th May 1910, reversing 
that of the Sub-Judge, Bahraich, dated 18th 
January 1910. 

Pandit Gokaran Nath Misra, for the Appel- 
lant. 
Mr. Lachman Das, for the Respondent. 


JUDGMENT.—The facts of this case are 
as “follows, The appellant, Debi Prasad, 
on the 21st May 1904, took a mortgage from 
one Sheo Narain as security for a loan of 
Rs. 700. The property mortgaged consisted 
of a one-anna share in Mouza Dih wa. 

Later on, certain members of the mort- 
gagor’s family brought a suit to avoid this 
mortgage on the ground that the mortgagor 
was a member of a joint Hindu family and 
that he had no authority to hypothecate joint 
family property. This suit was successful: 
the final decree in the case was passed on the 


. 5th May 1905. 


The mortgagee then brought this suit on the 
14th September 1907, against Sheo Narain, 
to recover from him personally the amount 
of the mortgage-debt. The defendant 
admitted execution of the bond but pleaded 
that there was no consideration. He also set 
up a defence that he had executed the deed 
under undue influence brought to bear upon 
him by the plaintiff. The Court of first 
instance decreed the claim. The District 
Jodge in appeal has reversed this decision 
and dismissed the suit. He held that the 
suit was not maintainable ont wolegal grounds, 
namely, (1) that the suit was premature, (2). 
that the suit was barred by limitation, and he 
further expressed theopinion thaton equitable 
grounds the plaintiff had no case. He held 
that the money expressed in the deed was not 
“equitably due” and that the bond had been 
procured by something in the nature of 
fraud. Itis claimed here in second appeal 
that the lower Court’s judgment is wrong on 
all grounds and Lam of opinion that this is 
80, 

The learned Judge is in error in thinking 
that the suit was premature. He relied upon 
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the last clause of section 68 of the "Transfer 
of Property Act and held that because the 
plaintiff had failed to ask the defendant for 
a fresh security, he was not entitled to bring 
the suit. That clause of section 68 has no 
application to this case. In the first 
place, the mortgaged property was neither 
wholly nor partially destroyed. All that 
happened was that a decree was obtained 
declaring that the property was not available 
for hypothecation by Sheo Narain as it was 
not his separate property but the property of 
a joint family of which he was a member. 
In the next place, even if it could be assumed 
that there was any destruction of the mort- 
gaged property, that event must be deemed to 
have resulted from the wrongful act of .the 
mortgagor. The clause does not apply in 
such & case. 

On the contrary, the mortgagee was 
entitled to bring the suit under section 68 (b) 
on the ground that he had been deprived 
of his security by the wrongful act of the 
mortgagor. It was for this reason that the 
suit brought by the other members of the 
family was successful. Sheo Narain did a 
wrongful act in hypothecating property 
which belonged to the family. The case is 
similar to one reported as Ganesh Singh v. 
Sujhart Kuar (1), where a mortgage of a 
holding was made by a tenant, the 
holding being one which was not 
transferable under section 9 of the North- 
Western Provinces Rent Act (XII of 1881). 


"The mortgagee was unable to obtain posses- 


sion and it was held that he had a right to 
sue for his money as he had been deprived 
of his sacurity by the default of the mort- 
gagor. 

The decision on the point of limitation is also 
wrong. The Article applicable was Article 97 
and not Artiole 62 of the firs& Schedule to the 
Limitation Act. The learned Judge remarks 
that here the "consideration was not merely 
voidable but void ab enztzo.”” If by this, it is 
meant that the transaction was void ab initio, 
Tam unable to agree and I think the Privy 
Council decision of Hunuman Kamat y, Hunu- 
man Mandur (2) was applicable. That was a 
case in which a member of a joint family had 
attempted to deal with the property by sale 
. and their Lordships were of opinion that such 


1) 10 A. 47. 
2) 19 0. 123; 18 I. A. 158, 
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a sale was not void but merely voidable at 
the instance of other members of the family. 
A portion of the mortgage transaction in the 
present case was not void ab initio and the 
money could not be held to have been receiv- 
ed by the defendant to the plaintiff's use 
until the transaction was set aside at the suit 
of the other members of the family. Article 
97 clearly applies: there was a failure of con- 
sideration as soon as the decree was passed in 
appeal and the plaintiff had three years from 
May 1905 to bring the suit. The suit was 
instituted well within that period. With . 


‘ regard to the learned Judge’s observations on 


the merits of the case, they cannot be sup- 
ported. 

The defendant pleaded that there was no 
consideration: he also pleaded undue 
influence. He admitted execution of the 
deed and the burden of proving these pleas lay 
upon him. There is nothing whatever in the 
evidence offered by the defendant to justify a 
finding in his favour on either plea. The 
defendantihimself did not venture to go into the 
witness-box to depose to the circumstances in 
which the deed was executed. There was no 
ease for the plaintiff to answer ou either of 
these pleas and no evidence to support the 
Jadge’s opinion that Sheo Narain was a 
young and inexperienced man who was a 
victim of undue influence brought to bear 
upon him by the plaintiff. 

I allow the appeal and set aside the deci- 
sion of the lower Appellate Court. The 
plaintiff's claim is decreed with costs iu all 
Courts. 

Sheo Narain has died and his legal repre- 
sentative in respect of any separate estate he 
may have possessed ab the time of his death 
is his widow Ram Dei. The decree will, 
therefore, direct that execution can be had 
only against such assets of the deceased as 
have come to the hands of his legal represen- 
tative, Ram Dei. 


Appeal allowed, 
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MADRAS HIGH COURT. 
Letters Patent ÁPPEAL No. 59 or 1911. 
April 28, 1913. 
Present:—Sir Arnold White, Kr., Chief 
Justice, Mr. Justice Miller and 
Mr. Justice Sankaran Nair. 
ANGAMMAL— APPELLANT 
i versus 
MALIC MAHOMED SYED ASLAMI 
SAHIB—Respronpent. 


Landlord and tenant— Buildings erected during course 
of lease—Right of tenant to remove same after determin. 
ation of lease—'l'ransjer of Property Act (IV of 
1882), s. 108. 

In 3883, 4. took a lease from the predecessor-in- 
title of B. and then erected a substantial super. 
structure thereon. The lease was renewed again in 


1898. While in possession under that lease, a suit in. 


ejectment was filed against A, in 1906 and 4A, was 
ordered to deliver possession of the lands on or be- 
fore 26th February 1907, without determining any of 
the rights set up by him thereto. On his failure to 
do so, B. was was put in possession on that date, 
A. then sued for possession of the house or removal 
thereof or in the alternative compensation for it: 
Held, per White, C. J. and Miller, J. (Sankaran Nair 
J. dissenting):—-That A. was not entitled to any of 
the reliefs sought. 

Per Miller, J.—According 
common law of the land, oi .e determination of 
the lease, the option is with the lessor either 
to take the building on paying compensation or, if 
he is unwilling to pay compensation, to allow the 
tenant to remove the building. If the landlord 
elects to allow the tenant to remove the building, 
he must allow him a reasonable time after the de- 
termination of the tenancy in which to effect the 
removal. If he has had enough time after the deter- 
mination of the lease to remove the building and 
has not done so before he gives up possession, he 
has no right to do so, 

Apart from estoppel or contract, the tenant has no 
right to demand removal of the buildings left by him 
on the premises when he quits them, whether these 
buildings were erected with the landlord’s consent or 
not, or to demand compensation for them, 

Per Sankaran Nair, J.—A tenant is bound to 
remove the building within a reasonable time or be- 
fore he surrenders possession, but his ownership is 
not lost if not exercised within reasonable time. The 
landlord may restore the land to its own condition 
and claim damages. 


Appeal, under section 15 of the Letters 
Patent, against the decision of the Hon’ble 
the Chief Justice, in Original Suit Ap- 
peal No. 7 of 1910, preferred against 
that of the Hon'ble Mr. Justice Wallis 
in Civil. Suit No. 16 of 1908 on 
the file of the High Court (Original 


the customary or 


Side). See 11 Ind. Cas. 745; 10 M.L. T.. 


193; 21 M, L. J. 891. j 
Mr. K. Naraina Row, for the Appel- 
Jant. l 


Mr. O. Venkatasubbaramiah, for the Re- 


spondent, 


JUDGMENT. 

WurirE, O. J—I adhere to my former 
judgment and I think that the appeal should 
be dismissed with costs, 

MILLER, J.— As regards the point that 
the building was not attached to tne land 
by the plaintiff or her husband during the 
tenancy under Exhibit IT, a point, which 
was not taken in the Court below, I do 
nob think if is necessary to hold that section 
108 of the Transfer of Property Act would 
be inapplicable to the case, So far as I 
can see, the recognition, for the period of 
the new tenancy, of the tenant’s property 
in the building has no other necessary 
effect than to prevent the landlord from 
treating the building as having been sur- 
rendered to him atthe end of the previous 
term ; it may be taken as evidence of a 
contract to allow the removable fixture 
to remain as such upon the land for the 


new term. I find nothing inconsistent 
with this view in Exhibit II and 
the effect, so far as the tenant’s right to 


the building is concerned, is to reserve to 
him for the new term whatever rights he 
had during the old term and not to create 
new rights, that is, rights distinct in kind 
from the old ones. There is no necessity, 
I think, to infer the creation by Exhibit Il of 
any more extensive right than the plaiutiff's 
husband had before, and secing that the 
point was not taken oa behalf of the plaintiff 
below, we may, therefore, not have before us 
ali the available evidence. I am not pre. 
pared to draw any inference in the plaintiff’s 


. favour which the words of Exhibit II do not 


necessarily import. 

As to the question of compensation, [ 
think itis clear that itis not the law that 
apart from estoppel or contract, the tenant 
has any right to demand compensation for 
buildings left by him on the premises when 
he quits them whether these buildings were 
erected with the landlord's consent or not. 
Consent will only be of use to the tenant as 
leading to an estoppel or as evidencing an 
agreement. I see no reason, ifl may say so, 
to doubt the correctness of the statement of 
law on this point in Ismail Kant Rowthen v, 
Nazaralé Sahib (1). 


(1) 27 M, 211 at p. 216; 14 M, L, J. 25, 
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As to the facis, I am content to. accept 
them as found by the learned Judge who 
heard the evidence. His estimate of it was 
not seriously attacked in the argument ad- 
‘dressed to us on behalf of the appellant. 

He finds that theres no trustworthy evi- 
dence of an express consent on the part of 
the original landlord to the erection of the 
honse—but that it is clear that the lst 
defendant, the original landlord’s successor, 
knew of the additions made toit, I agree 
with him that this being the state of the 
evidence and having regard to the conditions 
of the tenancy, there is no room for a pre- 
sumption that there was any undertaking by 
the landlord to pay for the house if the tenant 
‘did not remove it. Hven if it can be pre- 
‘sumed that the house was originally built 
with the knowledge of the then landlord, that 
will not be enough; and I venture to think 
that recognition of ownership is of no effect 
at all; the law gives the tenant ownership 
during the term and the landlord’s recogni- 
tion of that will not estop him or be evidence 
of an agreement. 

There remains the question whether the 
tenant’s right of removal ceases with the 
expiration or determination of the tenancy, 
or if not then, when? 

The question is, dealt with in Jsma:l 
Kant  Howihen v. Nasaralt Sahib (1). 
It is there pointed out that in section 
108 (A) of the Transfer of Property 
Act, “nothing is said as to the rights of par- 
ties in respect of such things after the 
determination of the lease, if they have not 
been already removed by the tenant. 
The question may arise whether the tenant 
forfeits all his rights in such things if he 
has not so removed them, and in the absence 
of any contract on that point, the question 
will have to be solved with reference to local 
usage, whatever may be the precise sense in 
which that expression is used in section 102,” 
This last sentence, no doubt, suggests a mis- 
reading of the section by the learned Judge, 
but that does not, I think, affect the fol- 
lowing passage which, as I understand it, 
contains his solution of the question. "Acecord- 
ing to the customary or common law of the 
land, as laid down in the case of In 
the matter of the 
Chandra Paramanik (2), the option, in 


such cases, will be with the lessor either 
(2) B. L. R. Sup. Vol. (F; B.) 595; 6 W. R. 228. 


petetion of  Thackur . 


to take the building in paying compen- 
sation, or, if he is unwilling to pay com- 
pensation, to allow the tenant to remove 
the building." And this solution seems to 
be in accordance with the cases in India. 

Inasmuch then as the lessor’s right of 
election comes into operation only after the 
expiration or determination of the tenancy, | 
for till then he has no right to interfere, it 
follows that, if he elects to allow the tenant 
to remove the bnildings,- he must allow 
him & reasonable time after the determin- 
ation of the tenancy, iu whioh to effect 
the removal, aud accordingly the Courts in 
India, as is pointed out by Sankaran Nair, 
J., have been in the habit, when making 
decreed in ejectment suits, of postponing exe- 
cation for a period of sufficient duration .to 
énable the tenant to remove his buildings, 
if he so desires, before surrendering posses- 
sion and in Beni Ram v. Kundan Lal (3), the 
Privy Council took » similar course and 
making a decree for ejectment allowed the 
tenant to remove his building. 

It is for the landlord to give-a reason- 
able time but the Courts will not count the 
time against the tenants so long as the land- 
lord’s right to demand possession is in disg- 
pute. lt would be inequitable to require the 
tenant to pull down his buildings before the 
question of his liability to give up possession 
is decided. Hence the time is counted from 
the date of the decree. 

But there is nothing in any of the cases, 
or in the texts of the Hindu and of the Muham- 
madan {Law-givers cited} in the cases, to 
suggest that after possession has been given 
up to the lessor, the lessee retains any right 
to. remove the buildings or to demand 
compensation for them. If he has had 
time after the determination of the lease 
to remove the buildings and has not done 
so before he gives up possession, then I 
am satisfied he has no further right to do 
so. bis not necessary in this case to decide 
whether the buildings are to beheld to be 
“a giftin law to hih in reversion” or to be. 
forfeited, or abandoned, or whether it is 
only the right of recovery from the lessor 
that is barred. The result is the same so far 
as we are concerned with it, 

Now, in the present case, possession was 
obtained by means of an ejectment order of 


the Presidency Court of Small Causes, and 
(3) 21 A, 496; 26 I. A. 58; 3 C. W. N. 502. 
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the procedure of that Court does not, we are 
told, admit of the postponement of the exe- 
cution which in other cases is effected by 
the decree, Nevertheless the tenant is by 
law entitled to a reasonable time and oppor- 
tunity to remove his buildings, aud, as I 
have above pointed out, that time must gene- 
rally at any rate be dated from the ejectment 
order and not from the termination of the 
tenancy, The question is, therefore, has the 
tenant been given that reasonable time and 
opportunity by the landlordP If -not, the 
Court will give it now or make the 
landlord pay compensation. If so, the 
tenant has no further right to remove the 
building. 

There can be no doubt, I think, that the 
answer must be that the tenant has been 
given ample time and ample opportunity of 
removing the building after he gave up pos» 
session in February 1907, and that being so, 
his suit was rightly dismissed and this appeal 
must be dismissed with costs. l 

SANKARAN Nair, J.—[ have read the judg- 
ment of Miller, J. For the reasons already 
given by me, I agree with the view 
that the improvement of the building 
in this case belongs to the tenant, the 
appellant, and that heis entitled to remove 
jt, if the defendant is not willing to pay 
him its value. I am unable to agree, 
however, with the view that ownership is 
lost, if not exercised within a reasonable 
time. The tenant is bound to remove the 
building within a reasonable time or before 
he surrenders possession. If he does not 
do so, I fail to see how it has the effect 
of transfer of ownership. The landlord may 
restore the land to its old condition and 
claim damages. 

The law as to right to compensation laid 


. ..down by my learned colleagues following 


the decision of Ismail -Kani Rowthen v. 
Nazarali Sahib(1), is, undoubtedly, the English 
law. The English Common Law has been 
harsh and oppressive to tenants and is 
not a law of justice, equity .and good con- 
science, Indian agricultural prosperity is 
built on tenant’s labour. Indian legislation, 
both local and imperial, has been steadily 
directed towards getting rid of the con. 
sequences that followed the application of 
the English Law of Landlord and Tenant 


—\ based on contract to india where such rela- 


tion is regulated by custom. ‘In the Madras 
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Presidency, the Saddur Court in 1859 and 
eminent Judges of great experience like 
Holloway and Innes laid down a different 
principle which I followed in my judgment 
under appeal. As between the two,I have 
little hesitation in making up my mind 
to follow their decision in Moehalatohmz 
Ammal v. Palani Ohetti (8). 

It is true that the question that the 
building was not attached during the tenanoy 
was not raised in the Court below, But 
Exhibit II was a part of the plaintiff's case 
and it was for the defendants to raise any 
plea that may get rid of the inference to 
be drawn from Exhibit II. 


Appeal dismissed. 
(3) 6 M. H. C. R. 245. 


Sy, jara 


ALLAHABAD HIGH COURT. 
Letrens Patent APPEAL No. 27 or 1913. 
October Z4, 1913. 

Present; —Sir Henry Richards, Kr., Chief 
Justice and Justice Sir P. C. Banerjee, Kr., 
and Mr. Justice Tudball. 
SURANJAN SINGH. AND ANOTHER — 
PLAINTIFF8S—A PPELLANTS 

versus — 
RAMBAHAL LAL AND orRERS—DEF&NDANTS 
— RESPON DENTS. 

Civil Procedure Code (Act V of 1908), ss. 2, 104 
148— Pre-emplion decree —Hatension of time for pay. 
ment of purchuse-money—Power of Court—~Appeal— 
Decree—Order. 

Section 148 of the Civil Procedure Code does not 
entitle a Oourt to extend the time fixed by a pre. 
emption decree for the payment of the purchase. 
money.. 

An order made under section 148 is not appealable, 
It is not a decree within the definition in section 2 j 
nor is it an order covered by section 10-4, 

Rahima v. Nepal Rai, 14 A. 520; A. W. N.(1692) 99, 
distinguished. 

Letters Patent Appeal against the decision of 
Mr. Justice Chamier, dated 22nd November 
1912, in Second Appeal No. 53 of 1912, re- 
ported as 17 Ind. Cas. 912. 

Mr. M. L. Agarwaia, for the Appellants. 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.—The facts out of which 
this and the -connected Appéal No. 28 of 
1918 under the Letters Patent arise are 
shortly as follows. Two suits for pre-emp- 
tion were brought by rival pre.emptors. 
These suits resulted in decrees by which the 
pre-emptors Obtained the property in equal 
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shares conditional upon their paying their 
half shares of the purchase-money into Court 
within the time specified in the decrees, 
The time specified elapsed without the 
purcbase-money having been paid by either 
-pre-emptor, . 

Applications were thereupon made pur- 
porting to be under section 148 of the Code 
of Civil Procedure asking the Court to extend 
the time of payment of the purchase-money. 
‘The learned Munsif granted the applications 
and extended the time. The purchases 
money was paid into Court within the ex- 
‘tended time. 

Appeals were preferred by the defendants 
vendees against the order of the Munasif 
extending the time. Afterwards the decrees 
were put into execution. The appeals 
against the order of the Munsif extending 
the time coming, before the District Judge, 
he held that section 148 did not apply and 
accordingly set aside the orders of the 
Munsif. 

Second appeals were then preferred to this 
Court by the decree-holders on the ground 
that the decision of the Munsif was correct 
and ought not to have been interfered with 
by the District Judge, and, secondly, on the 
ground that no appeal lay to the Distriot 
Judge. The vendees ‘filed applications in 
revision contending that the Munsif had 
no jurisdiction under section 148 to 
extend the time. The second appeals 
and the application in revision came 
before a learned Judge of this Oourt, who 
held that an appeal did lie to the District 
Judge and that his orders, setting aside the 
orders of the Munsif, were correct and dis- 
missed the second appeals. The applications 
for revision were dismissed because the 
learned Judge thought that there was no 
necessity for revision. 

The plaintiffs have appealed under the 
Letters Patent. 

The first question which we propose to 
deal with is whether the learned Munsaif 
was right in extending the time for the 
payment of the purchase-money under the 
provisions of section 148 of the Code of 
Civil Procedure. That section is aa 
follows:— Where any period is fixed or 
granted by the Court for the doing of any 
act prescribed or allowed by this Code, the 
Court may, in its discretion, from time to 
time, enlarge such period, even thongh the 
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period originally fixed or granted may have 
expired." It is contended on behalf of the 
appellant that Order XX, rale 14, “prescribes” 
or "allo vs” the payment into Court of the 
purchase-money by the successful preeemptor. 
On reading Order X X, rule 14, it will at once 
appear that all that is prescribed? by 
the Code isthe form which the decree ina 
pre-emption suit is to take where the 
plaintiff is successful and has not paid 
the money into Court before decree. It no- 
where prescribes or allows the payment 
into Uourb of the purchase-money. Such 
payment is in reality an incident of the 
claim for pre-emption. All that . the order 
provides for is uniformity in the form of the 
decree which the Courts make. We agree 
with the view taken by the learned Judge of 
this Court that section 148 does not entitle 
the Court to extend the time fixed by 
the decree for the payment of the purchase 
money in pre-emption cases, 


The next question is whether an appeal 
lay from the decision of the Munsif to 
the District Judge. Appeals only lie from 
decrees as defined by section 2 of the Code 
of Civil Procedure and from orders as speci- 
fied in section 104. It seems to us that 
an order made under section 148 is olearly 
nob an appealable order, and is not & decree 
within the definition in section 2, nor is 
it an order covered by section 104, The 
only way, therefore, in which this order 
could have been set aside was by an applica- 
tion in revision to this Court. We ab 
present have no application in revision be- 
fore us. 


The learned Judge of this Court was 
of opinion that he was bound by the 
ruling in Rahima v. Nepal Raz (1). In 
that case, it was held that an order under 
section 87 of Act IV of 1882, extending 
the time for payment of the mortgage-money 
by a mortgagor, was a decree within the 
meaning of sections 2 and 244 of the Code 
of Civil Procedure of 1882. We may point 
out that that case entirely proceeded under 
the rulings of this Courtin which it had 
been held that proceedings under the Transfer 
of Property Act subsequent to decree were 
questions relating to the execution, discharge 
or satisfaction of the decree. This is cer- 


(1) 14 A. 520; A. W. N. (1892) 99. 
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trainly not so under the new Code. Special 
provision is, however, made for morigage 
decrees and orders refusing to extend the 
time are expressly made appealable under 
Order XLIII, rule 1, clause (o). 

s Under these sircumstances,. we must allow 
the appeal, set aside the decree of this 


Court and also of the District Judge. The 
parties will pay their own costs. 
Appeal allowed. 


MADRAS HIGH COURT, 
"Second Appears Nos. 2280, 2281, 2282, 2283, 
AND 2284 or 1912. 
October 10, 1913. 
Present: —Mr. Justice Miller and 
Mr. Justice Spencer. ] 
RAMALINGA VARGUNA RAMA 
PANDYA CHINNATHAMBIAR ' 
` AVERGAL, ZEMINDAR or SIVAGIRI— 
DEFENDANT IN ALL—ÀPPELLANT 
versus 
IN No. 2280 or 1912. 
MICHEAL alas SANKARALINGAM — 
PuLAINTIHE — RESPONDENT. 
in No. 2281 or 1912. 
` M. RAYAPPAN —PraINTIEF— RESPONDENT, 
i . IN No. 2282 or 1912. 
PERIA MADAN —PraiNTIFF— RESPONDENT. 
IN No. 2283 or 1912. 
` PERIA SIVAN-—FLAINTiFEF—HRESPONDENT. 
IN No. 2284 or 1912. i 


INNASI—PLAU'TIFF— RESPONDENT. 
[t Madras Estates Land Act (I of 1908), ss. 54, 78 
—Pa! offered and refused—A fixture to house—Tender 
— Deirvery. 

Where a patta was offered to a ryot and refused 
and then aftixed to his house: 

Held, there was no valid ténder of the patta as 
required by sections 54 and 78 clause 2 of the Estates 
Land Act and an attachment effected by the landlord 
of his tenant’s holding was, therefore, illegal. 

Per Miller, J.—When once an offer is made and re- 
fused, the tender by delivery cannot be effected and 
it then becomes necessary to affix the patta to the 
land and if this is not one, there is no valid tender 
of the patie. ^ 

Section 54 does nov permit the landlord to select 
the method of tender which is not one of those pres. 
cribed by the section itself. 

Per Spencer, J.~Sections 54 and 78 of the Estates 
Land Act, read together, show that a tender of 
patta may be made by delivering a copy to the 
defaulter. The word ‘delivering’ denotes a transfer 
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of possession of the document and the action of 
delivering cannot be completed by one person who 
delivers without involving a reciprocal action of an- 
other who receives. 


Second appeals against the decree of the 
District Judge of Tinnevelly, in Appeal Suits 
Nos. 156, 158, 160, 159 and 157 of 1912, 
respectively, preferred against that of 
the Revenue Divisional Officer of Koilpatti 
in Summary Suits Nos. 112,114, 116, 115 
and 113 of 1911, respectively. 

Mesars. O, P. Ramaswami Atyar, A. Durat- 
swami Aiyar and M. Subbaraya Atyar, for the 
Appellant. 

Mr. V. Visvanatha Sastry, 
spondents. 


for the Re- 
JUDGMENT, 


MILLER, J.— 1 cannot accede to the conten- 
tion that section 54 permits the landlord to 
select the method of tender which is not 
one of those prescribed by the section 
itself and to treat the provisions of section 
78 (2), as merely affording hima way of 
proving that he has made a tender, That 
might have been possible under section 7 
of the Act of 1865, which enacted what 
should be deemed sufficient proof of tender, 
but is not possible under the present Act, 
which enacts how tender may be effected. 
The word ‘may’ indicates that the landlord 
can choose between the methods provided 
but not that he is at liberty to select some 
other method. It would require clearer 
language to warrant the construction con- 
tended for by the appellant. 

Reading sections 54 and 78 (2) of the Act 
together, tender of patia may be made by 
delivery to the ryot. The Civil Procedure 
Code, Order V, rule 16, seems to draw a 
distinction between tender and delivery, but, 
no doubt the Legislature is entitled to pre- 
scribe delivery, if it so pleases, as necessary 
to complete a tender. 

The question is whether when ga patta is 
offered and refused, it has been sufficiently 
tendered. 


The patta here was offered and refused and 
was then uffixed to the ryot’s house. Section 
78 (2) does not provide for affixing a patta 
to a house but only tothe land-—when ser- 
vice by delivery cannot be effected. If then 
this offer and refusal is nota sufficient tender 
within the meaning of the Act, the affixing 


_ of the patta to the house does not seem to 
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be of any use to the landlord—though it is 
nob improbable that the omission from the 
present Act of that method of tender was 
intended to be for his benefit. 

So, if the patia was validly tendered in 
this ease, it can be only on the ground that 
it was delivered to the ryot. It is not said 
that ib was delivered to anyone on his 
behalf. 

Now, the landlord has not merely to. de- 
liver himself of the paita, he has to deliver 
it to the ryof and giving the widest meaning 
I can to the word deliver, I do not see that 
itis possible to hold that an offer of the 
paita to the ryot is delivery to him. 

The Code of Civil Procedure has, wisely I 
venture to think, provided expressly for this 
case of tender and refusal of summons 
(Order V, rule 17). In the Estates Land 
Act, there is no express provision iu section 
78 (2) and I agree with the District Judge 
that it is necessary to hold that, when once 
offer is made and refused, the tender by 
delivery cannot be effected, and it then 
becomes necessary to affix the patta to the 
land. If this is not done, there is no valid 
tender of the patta, 

— "The appeals fail, in my opinion, and must 
be dismissed with costs. 

SPENCER, J.— Second Appeal No. 2280 is a 
suit brought under section 112 of the Madras 
Estates Land Act objecting to the attachment 
by a landlord of the lands of his tenant. 

The plaintiff alleged, interclia, that no 
patta was tendered. An objection was taken 
at the trial that, because the patta was 
affixed to the house of the plaintiff instead 
of the land as required by sections 54 
and 78, clause 2, of the Estates Land Act, 
the tender was illegal. The Deputy Col- 
lector found that when the Estate servants 
went to the gpaiiadars house with patta, 
he was present in his house and he refused 
to receive it, and, consequently, it was 
affixed to his house. 
in his opinion, there was no necessity for 
affixing the patta to the land as that was 
“a course evidently meant to be adopted 
only.in the case of absentee pattadars.” 
He found this issue in favour of the defend- 
ant, and the plaintiff failing on the other 
issue, the suit was dismissed with costs. 

In appeal, the District Judge held that 
a tender or service under section 78 (2), 
| was “not completed by mere physical offering 
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of the patia or uotica to the tenant." He 
held it to be essential that the tenant 
should either receive ib, or if for any reasons 


' he did not receive it, that the requirements 


of the law as to affixture should be complied 
with. He agreed with the lower Court 
in finding that it had been proved .that 
the patiu was tendered to the tenant and 
affixed to his house as he refused to receive 
it; but as the patta had deen affixed to 
the plaintifi’s house instead of being posted 
upon the land, he reversed the lower Court’s 
finding on this issue and cancelled the 


attachment. Both Courts agreed in finding 
the remaining issue in favour of the de~ 
fendant. 


Section 93 of the Madras Estates Land 
Act declares:— ‘No landholder shall have 
power to proceed against a rot for the 


‘recovery of rent by distraint and sale of 


his moveable property or by sale of his 
holding under Chapter VI unless he shall 
have exchanged a patta and muchilzka with 
such ryot or tendered him such a patta 
as he was bound to accept or unless a 
valid patia or muchilika continues in force,” 
Section 54 provides for the tender of patta. 
It declares: “The tender of a patta may be 
made to the ryof in the manner provided 
for the service of notice under sub-section 2’ 
of section 78, or if the Collector on the 
application of the landholder shall so permit, 
in respect of any estate or any portion 
of an estate, by filing it in the office of | 
the Collector or such other officer as the 
Local Government may by general or special 
order direct." Section 78, which deals with 
the service of written demands on defanlters 
at the time when distraints are made, pro- 
vides in sub-section 2 as follows:— Tbe 
demand and account shall be dated and 
signed by the distrainer and shall, within | 
one year from the date on which the. arrear 
became due, be served upon the defaulter 
by delivering a copy to him or to some 
adult male member of his family at his usual 
place of abode, provided that it iş in the 
neighbourhood of the land to which the 
distress refers, or to his authorized agent, 
or, when such service cannot be effected, 
by affixing a copy of the notice oa some 
conspicuous part of the land to which it 
refers." Section 112, which deals with the 
sale of ryoé’s holdings, provides that a notice 
of the intention to sell may be served “by 
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delivering a copy to the defanlter or to his 


authorized agent, orto some adult male member : 


of his family at his usual place of abode, 
or, if such service cannot be effected, by 
affixing a copy thereof on some conspicuous 
part of his last known residence, if he has 
any within ten miles of the holding, or 
on some conspicuous part of the holding.” 
That these are ampler provisions than those 
under section 78, may be seen by the fact, 
that section 75 does not provide for affixing 
copy of the notice to the defaulter's residence 
as section 112 does, and section 112 defines 


when the place of abode is in the neigh- . 


bourhood by limiting neighbourhood to a 
distance within ten miles of his holding. 
We are here concerned in considering not 
whether the processes for distraint and sale 
were properly effected, but whether there 
was a proper preliminary tender or palta. 
In sections 54and 78 of the present Act, 
the provisions of sections 7 and 39 of 
Act VIII of 1865 have been to some extent 
repealed, for section 7 declares a tender 
of patita “shall be sufficiently evidenced by 
such proof of service as is provided for 
by section 39, in, the ease of notice,” and 
section 32 provides for the service of notice 
.by “delivering a copy to the defaulter or 
to some adult male member of his family 
at. his usual place of abode, or to his 
authorised agent, or when such service can- 
not be effected, by affixing a copy of the 
notice on some conspicuous partof bis last 
known reeidence or on some conspicuous 
part of the land to which it refers. The 
only apparent differences are the use of 
the word "shall" instead of "may" in section 
7, the insertion of the words in section 39, 
which ali w a copy of the notice to be 
affixed to the defaulter’s residence and the 
treatment in section 7 of the prescribed 
formalities as evidentiary rather than di- 
rectory. -Under Regulation XXX of 1802, 
which was the law until Act VIII of 1865 
was passed, it was recessary for the land- 
holder to offer the patta itself in the presence 
of witnesses before he could bring a suit to 
compel its acceptance. 


The principal questions for decision here 
are, what meaning is to be attached to the 
word ‘delivering’ in section 73, and when 
it may be said to be effected, and when it 
may be said that such service cannot be 
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- effected." 


forth" a paita when he delivers it, 


Cer 
e 


In Order V, rule 16, of the Civil 
Procedure Code, corresponding to section 79 
of the. Act of 1882, the words ‘deliver aud 
tender’ occur together. Order V, rule 17, 
throws a side light on what is meant in 
section 78, clause 2, of the Estates Land Act 
by the words “when such service cannot 
be effeoted." It mentions the two con- 
tingencies, (1) if the defendant refuses to 
sign the acknowledgment; (2) if he cannot 
be found; in both events it becomes necessary 
to affix a copy of the summons. Now, the 


, Estates Land Act contains no provision 


for the serving officer obtaining the signature 
of a yof who refuses the tender of pattz, 
but if we take a refusal to sign as meaning 
all that a refusal to accept fender means 
and something more, viewed in this light, 
section 75 seems to indicate that something 
else remains to be done by the serving 
officer beyond merely offering the patta for 
acceptance. 


Next, as regarda the word 'deliver, does 
ib necessarily involve any reciproeal action 
on the part of another? In the American 
Cyclopedia of Law and Procedure, Vol. 
XIII, page 773, I find the word ‘deliver’ 
has perhaps as many shades of meaning 
ascertained by judicial interpretation as any 
other term known ta the law. In some 
connections, it “does not imply an act of 
the will on the part of some one else, nor 
an acceptance of anything.” In Webster's 
Dictionary, the synonyms of ‘deliver’ are 
stated to be, “give forth, discharge, liberate, 
pronounce, utter,’ and as an example, one 
who "delivers" a package “gives it forth.” 

Sections 54 and 78 read together show 
that a tender of paita may be made by 
delivering a copy to the defaulter. Although 
the serving officer may be said to “give 
the 
section requires that he should deliver it to 
the defaulter and this, in my opiniov, denotes 
a transfer of possession of the document. 
The action of delivering here cannot be 
completed by one person who delivers with- 
ont involving a reciprocal action of another 
who receives, 

J, therefore, concur in thinking that this 
second appeal must be dismissed with costs. 
Though the atrictly legal view, which the 
District Judge has taken of the provisions 
of the Act, as they stand, has resulted in this 
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case in the landholder losing his remedy by 
attachment in spite of the finding of two 
Courts that the ryot was well aware.of the 
tender of patia, hard cases like this will 
become rare when the provisions of the Act 
became better understood, for parties will 
take care to comply with the exact wording 
of the sections, even if the formality of affix- 
ing the patias to the land may entail a 
journey of some miles from the place of 
tender. The other appeals follow the result 
in this appeal. 
Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Civiu Appeat No. 35-B or 1912, 
July 18, 1913. 

Present:—Mr. Mittra, Offg. A. J. C. 
AMRITRAO-—PLAINTIEF—APPBLLANT 
versus 

. GOVIND— DEPENDANT RESPONDENT. 

Hindu Law—Partition, partial-—Altenation by some 
co-parceners—Suit by alienee for possession of their share 
against alienee of remaining co-parceners~~ Mesne profits 
not allowed. 

A suit by an alienee of some co-parceners for pos- 
_ session of the share of his alienors in a portion of the 
joint property brought against a person holding the 
portion as alienee of the remaining co-parceners is a 
suit for partial partition, and will lie according to 
the practice of the Courts in India. 

Ibwramsa Rowthan v. Thirumalat, 7 Ind. Cas. 559; 
(1910) M. W. N. 380; 8 M. L. T. 269; 20 M. L., J, 749; 
94 M. 269, referred to. 

But to allow in such a suit a claim for past mesne 
profits would be opposed to principle and the practice 
of the Courts, 

As against a wrong-doer, possession relates baok to 
the time when the right to enter accrued. 

First appeal against the decree of the 
2nd Additional District Judge Hast Berar, 
dated the 15th February 1912. 

Mr. F. W. Dillon, for the Appellant. 

Sir B. K. Bose, for the Respondent. 

JUDGMENT.—The plaintiffs. appellanta 
are lessees under a lease, dated the 19th 
December 1908, executed by one Balaji 
since deceased and his two sons, Sesharao 
and Khanderao, who were originally defend. 
ants Nos. 4 and ð inthe suit but who 
were discharged by an order of the lower 
Court, dated 6th February 1911. Govind, 
the first defendant, is another son of Balaji 
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and the second defendant is Govind’s son. 
The third defendant is said to be a person 
with whom certain crops were deposited 
by the plaintiffs. The sixth defendant 
Khushal is a lessee of four out of the 
fields in suit uvder a lease, dated the 20th 
June 1908, executed by Govind, defendant 
No. 1, alone. 


The suit, as originally framed, was one 
for damages in respect of crops alleged to 
have been deposited with defendant No. 3 
and other crops removed by defendants 
Nos. 1 and 2. The plaint was amended 
on 2186 Apil 1910, by asking for another 
relief, namely, possession of two-thirds 
share of the fields leased to the plaintiffs. 
The plaintiffs’ case is that Balaji and his 
three sous were members of a joint Hindu 
family and that the fields in dispute formed 
their joint property. The plaintiffs allege 
that they were ‘put in possession of the 
fields and that they jointly cultivated them 

with defendant No. 2 in 1909. 

The defence was thatthe property be- 
longed exclusively to the first defendant. 
The plaintiffs’ allegations of previous 
possession and joint cultivation of the fields 
were denied. Nod objection was taken to 
the form in which the suit was brought. 

The lower Court has found that the 
plaintiffs were never in possession of the 
fields. The property has been held to be- 
joint family property in which the plaint- 
iffs’ lessors would be entitled to a share 
on a partition. The plaintiffs’ suit has 
been dismissed onthe ground that they 
could only enforce their rights iu a properly 
constituted suit for general partition. 

.I& ig contended for the plaintiffs that 
the lower Court was not at liberty to 
dismiss the suit on a ground not taken 
by the defendants. In this cage, the point 
was one of law arising out of the statements 
made inthe plaint, and,if the objection 
to the suit is well founded, I think, the 
lower Court acted within its powers in 
dismissing the snit. The question whether 
the objection was a valid one and to 
what extent will be considered later. 

The view that the suit was substantially 
one fora general partition of the whole 
family property could not be maintained, 
especially after the plaintiffs acquiesced in 
the ‘defendants Nos. 4 and 5 (the plaint- 
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iffs' lessors) being struck off from the 
record, 

The next point urged is that the plaintiffs 
should have been given an opportunity of 
amending the plaint so as to include a prayer 
‘for general partition. The plaintiffs made 
an‘ application to this effect on the 15th 
February 1912, the day the case was argued 
and judgment delivered. Considering all 
the circumstances, [ think the lower Court 
cannot be said to have acted improperly 
in disallowing the amendment at such a 
late stage of the case—an amendment which 
would have necessitated the joinder of 
other parties not then before the Court 
aud would have involved a wide extension 
of the scope of the suit. 

The appellants’ learned Counsel suggests 
that their Pleader's statement made on 
. 16th August 1911 to the effect that they 
‘are not suing for partition means that they 
were not suing for a complete partition 
of the entire family property. I accept 
this suggestion as correct. The appellants’ 
learned Counsel argues that even as against 
members of the family, a suit for a partial 
partition will lie if not objected to. I 


—-need not discuss this point as I consider 


‘that such a suit, even if ;maintainable, must 
be ‘against all members of the family joined 
as parties. In this case, the names of 
defendants Nos. 4 and 5 were removed 
from the plaint, practically with the plaint- 
iffs’ consent, hence the suit cannot be 
regarded as one of such a character. 

As a last alternative, the appellants desire 
to press their claims against defendant No. 
6 who ig equally an alienee from one of 
the members of the family and the claim 
~is now confined to two-thirds share in 
the four fields in the latter’s possession. 


That such sa snit for partial partition may 


lie is admitted by the learned Advocate for 
the respondents and is. well established 
by the practice of our Courts as pointed 
out by a Full Bench of the Madras High 
Courtiin luuramsa Rowthan v. Thirumalat (1). 
See also an unreported ruling of this Court 
[Naboo v. Hansu (2)]. 

Now although the plaint does not ask 
for partition in express terms, I think 


(1) 7 Ind. Cas, 559; (1910) M. W. N. 380; 8 M. L. 
(T. 269; 20 M. L. J. 743; 84 M. 269. 
(2) Second Appeal No, 467 of 1904. 
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when the plaintiffs ask for possession of 
their two-thirds share in the fields they 
mean a divided two-thirds. I hold that the 
plaint substantially complies with the re- 
quirements of the law on this point. 

The findings of the lower Court that 
the plaintiffs’ lessors have a sharein the 
property and that their rights have’ not 
been extinguished by lapse of time are not 
questioned by the learned, Advocate for the 
respondents. On these findings, the appel- 
lants are entitled £o two-thirds share of fields 
Nos, 238, 239, 247, 248, the partition being 


‘effected in execution proceedings, 


The only question that remains to be 
decided is whether the appellants are 
entitled to mesne profila against defendant 
No. 6. I have held that this is in 
substance a suit for partial partition brought 
by an alienee of some co-parceners against an 
alienee of the remaining co-parceners. No 
authority has been cited before me in 
support of such a claim or against it, 
A suit for a partial partition is in itself 
an anomaly which has been justified on 
the ground of long established practice. 
To allow in sucha suit a claim for past 
mesne profits would be opposed to principle 
and the practice of our Courts. The test 
appears to me to be this. Could the 
plaintiffs! transferors have brought such 
a suit against their co-parceners, when 
the suitis limited to some items of joint 
property ? No doubt in cases of exclusion 
from joint property, accounts may be taken 
of past profits, but this, I think, can only 
be taken in a suit for general partition, 
I need not express an opinion as to whether 
such an equity can he claimed by a 
purchaser, but if it can be claimed, it can 
only be in a suit of the same nature. I 
do not see how the plaintifs can be in a 
better position than their  transferors, 
nor dol see why the defendant No. 6 
should be in & worse position than his 
alienor. 


It is argued that the defendant No, 6 
is a trespasser and mesne profits should 
be decreed at least from the date of institu. 
tion of the suit. lam unable to appreciate 
the distinction sought to be made between 
the claim for the period prior to and the’ 
period subsequent to the suit. It has been 
found that the plaintiffs were never put 
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in possession of the fields leased to them. 


Their claim for mesne profits must rest on’ 


their title, if any. 

It will be necessary, therefore, to examine 
the position of the plaintiffs under their 
lease given by some members of a joint 
Hindu family under the Mztakshara, In 
the case of Suraj Bunsi Koer v. Sheo Persad 
Singh (1), their Lordships of the ‘Privy 
Council observe as follows: “There can 
be little doubt that all such altenations, 
' whether voluntary or compulsory, are iucon- 
sistent with the strict theory of a joint 
and undivided Hindu family; and the law 
as established in Madras and Bombay has 
been one of gradual growth, founded upon the 
equity which a purchaser for value bas, to be 
allowed to stand in his vendor’s shoes, and to 
work out his rights by means of a partition," 
If then the right which the plaintiffs have 
obtained is only an inchoate right—a mere 
equity—they will not be entitled to posses- 
sion until a partition is effected and there 
has been no wrong done to their right to 
possession as yet. 


In England, a claim for mesne profits in 
such ‘a case as the present would be prema» 
ture. But the doctrine of relation back will 
entitle a lessee for years to recover, after 
entry, past mesne profits from the time he 
was entitled to enter. This doctrine has been 
applied to the case of equitable estates in the 
case of Ocean Accident and Guarantee Üorpora- 
tion v. Ilford Gas Oompany Ld. (2). Lam not 
aware of any authority extending this Com- 
mon Liaw doctrine to the case of a mere 
equity. The principle of law is stated in the 
judgment of the Master of the Rolls to be 
that as. against @ wrong-doer possession re. 
lates back to the time when the right to 
enter accrued. As the plaintiffs’ right to 
enter has nob yet accrued, 1 hold that they 
are not entitled to maintain the claim for 
mesne profits. 

The appeal partially succeeds. As against 
defendants other then the sixth defendant, 
Khushal, the suit is dismissed. The decree 
of the lower Court will be modified by de- 
claring that the plaintiffs are entitled to two- 
thirds share in fields Nos. 238, 239, 247 and 
948 in Balgaon Jagir, The lower Court in 


(1) 5 C. 148 at p. 166; 4 C, L. R. 226; 6 I. A. 88. 
(2) (1905) 2 K. B. 493; 74 L. J. K, B. 799; 93 L, T. 
381; 21 T. L. R. 010, 
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execution will proceed to partition the shares 
in accordance with law and put the plaintiffs 
in possession thereof. The rest of the plaint- 
iffs" claim is dismissed. Defendant No. 6 
will pay half the plaintiffs’ costs in both 
Courts. The other defendants will bear their 
own costs, 
Decree modified. 





MADRAS HIGH COURT. 

Cryin MiscELLANEOUS APPEAL No. 3 or 1918. 
November 7, 1913. 
Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
CHOKALINGA SERVAI-—PTITIONER— 
APPELLANT 

VETSUS 
R. SRINIVASA AIYAR TRUSTEE OF 
RAMESWARAM DEVASTOM — 


RESPONDENT. 

Sale proclamation —Uyset price—Value of lease-hold 
tnterest— Annual net income-—Material irregularity — 
Sale to be set aside. 

Where the upset price fixed in a proclamation of 
sale of the lease-hold interest of the judgment-debtor 
in lands held by him as a lessee for twelve years had 
reference only to the annual net income which the landa 
yielded to him, and was not based on the value of his 
lease-hold interest, and such interest was sold for an 
inadequate price, if must be presumed that this 
material irregularity was the cause of the inadequacy in 
price and the sale must be set aside. 

Saadatmand Khan v. Phul Kuar, 20 A. 412; 25 I. A. 
146; 2 O. W. N. 550, Tekait Krishna Prasad Singh v. 
Moti Chand, 19 Ind. Cas 296; 25 M. L. J. 140; 17 C. 
W. N. 637; (1913) M W.N. 847; 11 A. D. J. 617; 17 
C. L. J. $73; 15 Bom, L. R, 515, 14 M. L. T. 37; 40 C. 
(585, referred to. 

Appeal against the order of the District 
Court of Ramnad, in Execution Application 
No. 318 of 1912, in Execution Petition No. 15 
of 1911, in Original Suit No. 276 of 1909, on 
the file of the Subordinate Judge of Ramnad 


Mr. T. Narasimha Átyangar, for the Appel- 


- lant. 


Mr. T. Ranga Ramanuja Oahriur, for the 
Respondent. 

JUDGMENT.—The District Court fixed 
the upset price at Rs. 1,560 on the 30th 
March 1912, clearly under misapprehension 
of the report of the 3rd Amin. That 
Amin's report mentioned the annual gross 
income of the cowled lands as Rs. 1,560 
and the net annual income obtained by the 
judgment-debtors as Rs. 720 and not 
that the right of the judgment-debtors to 
enjoy the lands as lessees for twelve years was 
only worth Rs. 1,560. Two other Amins 
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had reported that the lease-hold interest of 
the judgment-debtors was worth Rs. 6,000 
or more. This was pointed out to the 
District Court in Execution Appeal No. 162 
of 1912 by the judgment-debtors but the 
Court summarily dismissed that applica- 
tion in July 1912. We think that even if 
some deductions have to be mado from 
Rs. 720, netannual income from the lease 
right (as contended by the decree holder's 
learned Vakil), the right of enjoying the 
lands for twelve years cannot be valued at as 
low as Rs. 1,560. The result of this 
low valuation bas been that there were no 
other bidders except the decree holder who 
purchased the lands for Hs. 1,561. We 
think that it could bereasonably presumed 
that the irregularity in fixing the value at 
Rs. 1,860 was the reason of the judg- 
ment-debtor’s right having been sold for 
only Rs. 1,561 and for the conseqnent 
material loss sustained by the judgment. 
debtors if, as we have found, the value of the 
lease right was much higher than Ks. 1,560. 
Saadatmand Khan v. Phul Kuar(1), and Tekait 
Krishna Prasad Singh v. Moti Chand (2). 
In the result, we set aside the sale and 
direct that, after notice to the judgment- 
debtors, a fresh proclamation be settled 
‘giving details of the right of the judgment- 
debtors which right has to be brought to 
sale mentioning as their right to enjoy on 
cowled lands from such and such a date to 
such and such a date giving the probable 
annual net income from the lands after 
meeting all the charges mentioned in the 
cowl document, (the charges to be also 
-given in detail as far as possible) and fixing 
the approximate value of the properties with 
reference ‘to these and other considerations. 
_ As the judgment-debtors did not repeat 
in September 1912 the objections which they 
had raised tothe next prior sale proclamation 
and asthe judgment-debtors have failed to 
pay upthe decree amount into Court as 
they undertook to do in all interlocutory 


applications to this Court we make no order- 


The 


costs in 


as tothe costs incurred in this Court, 
costs in the lower Court will be 
execution, . 
Sale set aside. 
(1) 20 A. 412;25 I. A. 146; 2 C. W. N. 550. 

(2) 19 Ind. Oas. 296; 25 M. L. J. 140; 17 C. W. N. 


637; (1913) M. W. N. 847; 11 A. L. J. 517; IT UO. DL. 
573; 15 Bom. L. R. 515; 14 M. I, T. 37; 40 C- 635. 
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ALLAHABAD HIGH COURT, 
First Otvin, Aperan No. 376 or 1911. 
November 6, 1913. 
Present; — Mr. Justice Tudball and 
Mr. Justice Rafique. 

JUGAL KISHORE —PLAINTIFF— 
APPELLANT 
Versus 
BAHAL RAI AND ANOTHER-—DEFENDANTS-— 


RESPONDENTS. 

Mortgage—Mortgaged property purchased by prior 
mortgagee in execution of his mortgage decree--Right of 
such mortgagee to interest on his money after obtaining 
possession as purchaser. 

Where a prior mortgagee bas purchased the mort- 
gaged property in execution of a decree obtained on 
his mortgage and obtained possession of the pro- 
perty, he is not entitled to interest on his money 
since the date of his possession. 

Sri Ram v. Kesrimal, 26 A, 185, A.W.N, (1903) 219, 
referred to. 


First appeal from the decision of the Sub- 
ordinate Judge of Shabjahanpuar, dated the 
Bist July 1911. 


Mr. Q. W. Dillon, (with him Mr. 
Prashad), for the Appellant. 

Mr. B. E. O'Conor, (with him Dr. S. Q. 
Banerjt), for the Respondents. 


-JUDGMENT.—This appeal arises ont of a 
suit for sale brought by the plaintiff. 
appellant, on the basis of two mortgage- 
deeds. Heclaimed Rs, 9,250 on the mortgage- 
deed, dated the 13th of June 1866 and 
Rs. 1,000 on the mortgage deed, dated the 3rd 
of September 1866, in all Rs. 10,250 
principal and interest upto the date of snit 
after remission of a considerable sum. He 
also asked for the costs of the anuit, 
pendente lite, interest and future interest upto 
the date of realization, and, in default, for 
sale of the mortgaged property. The 
Court below dismissed the suit holding that 
jt was barred under section ll of the Code 
of Civil Procedure, but it also found that 
the amount claimed by the plaintiff on his 
mortgages was due to him. On appeal, the 
Bench before which the case came held that 
the suit was not barred by section ll and 
returned the record to the Court below for 
a finding as to the amount due on the mort- 
gage of the 6th of August 1855. Two of 
the defendants to the suit are persons 
representing a prior mortgagee under a 
bond, dated the 6th of August 1865, for 
a sum of Rs, 8,008. This prior mortgagee 


Govind 


brought a snit on his bond in 1866 and 
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obtained a decree on the 19th of January 
1867. The property was put up for sale 
and sold on the 20th of July 1867 and 
purchased by the prior mortgages. His 
decree was for a sum of Rs. 8,956.5. Ib 
remained partly unsatisfied and so the 
village Habibpur, which was not hypothe. 
cated, was also put up for sale and 
purchased by the prior mortgagee for 
Rs. 1,000. The representatives of the prior 
mortgagee, who have now been in pos- 
session from practically the 18th of 
September 1867, 2. e., the beginning of 1274 
Fasli, have held up their prior mortgage 
as a shield and claim that the plaintiff 
shall pay to them the amount due on that 
mortgage before he can bring the property to 
sale. It was to ascertain the amount due that 
the record was returned to the Court below. 
That Court has come to a finding that the sum 
due is Rs. 74,578.0.8. Objection has been: 
taken on behalf of the plaintilf and we think 
for good reason. In the first place ib is 
urged that ag the prior mortgagee has 
bsen in possession of the property since 
the beginning of 1274 Fasli, no interest 
should be allowed to him for any period 
subsequent to that date, and that the usufruct 
should be desmed equal to the interest, 
The lower Court has calculated the sum of 
Rs. 74,578.0-8 in the following manner: —It 
hes calculated interest on the principal sum 
from the date of the bond to the date of this 
suit at the rate of two per cent, per mensem, 
giving & total of (principal aud interest) 
Rs. 92,940.0.1. It has then calculated the 
profits of the property for each of the years 
from 1274 to 1317, F'asl, inclusive, but has 
not calculated any interest on these profits as 
against the prior mortgagee. In our opinion, 
the case is on all fours with that of 
Sri Ram v, Kesr¢ Mal (1). We think that 
the proper and by far the simplest method of 
settling the equities between tke parties is 


to hold that the prior mortgagee having 
had possession of the property is not 
eutitled to interest after the date 


of his possession and we hold accordingly. 

The next question is as to the rate of 
interest allowed by the bond. The lower 
Court has held that according to the bond 
ihe rateis two per cent. per mensem. The 
entry in the bond runs, as if seems to us, 


(1) 26 A. 185; A, W. N, (1908) 219. 
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as follows: “to sud bahisıb rupiya sainkara 
ke adı karain.” The lower Court has held 
that the firat letter of the word ‘rupiyr is 
really ‘dal’ and not‘re’, that the scribe has 
omitted two letters ‘re’ and ‘wo’ in rupiya 
and that he intended to write do runiy’. 
There is no evidenca outside the document 
itself. The words might even be read as 
do paisa satnkara’. 
when the prior mortgagee sued iu 1866, he 
claimed interest at the rate of two per cent. 
per mensem. The Court then held that the 
words were at the rate of rupiya sainkar v and 
decreed the claim with interest at Rə. l 
per cent, per mensem. The expression 
bahisab rupiyt saintara’ is very common in 
ordinary parlancs, meaning oae par cant par 
mensem. We ses no reason for holding that 
this ambiguous entry means bwo per cont, por 
mensem. In our opinion, tha Court below 
was wrong in calculating interest at a higher 
rabo, 

The third question is the question of 
Rs. 1,000 which was paid to the prior mort- 
gagee, by reason of his purchase of the 
village Habibpur not mortgaged to him. 
The lower Jourb has given credit to the 
plaintiff as against the prior mortgagee 
for this sum. This, in our opinion, is correct. 
But the lower Court has gone on to allow the 
prior mortgagee a deduction of Rs. 573-4-6 on 
account of costs, which were incarred in the 
mortgage suit of 1866. In our opinion, the 
prior mortgages is nob entitled to a credit for 
this sum. All that he is entitled to is the 
interest on Rs. 8,008 atthe rate of 12 per 
cent. per annum from the 6th of August 1865 
to the 18th of September 1867, according to 
the bond, from which will be deducted the 
sum of Rs. 1,000 recovered by sale of Mauza 
Habibpur. We accordingly direct the office 
to makea calculation on the above lines. 
Let the case be again put up when the 
calculations have been made atthe end of 
two weeks, 


We would point out that ' 
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BAJAH OF PITTAPORE Y. QANI VENKATANUBBA ROW. 


MADRAS HIGH COURT. 
SECOND Crvin Arrears Nos. 323, 433 AND 434 
or 1912. 
October 9, 1913. 

Present:— Mr. Justice Sankaran Nair and 
Mr. Justice Sadasiva Aiyar. 

RAJAH SAHEB MEHARBAN-I-DISTAN 
SRI RAJA ROW VENKATAKUMARA ' 
MAHIPATHI SURYA ROW BAHADUR 
GARU, SIRDAR RAJAHMUNDRY 
SIRKAR anp RAJAH or PITTAPORE— 
PtLAINTIFF— ÀPPELLANT (IN ALL) 

Versus 
IN S. A, No. 323 or 1912. 

GANI VENKATASUBBA ROW AND OTHERS 
—DtrENDANT8— RESPONDENTS, 

IN S. A, No. 488 or 1912. 
MADDIKONDA BUCHIRAZU— 
DsFENDANTS — RESPONDENT. 

IN S. A. No. 434 or 1912. 
RAO RANGANAYAKULU GARU— 
DEFENDANTS — RESPONDENT. 

Madras Estates Land Act (I of 1908), s. 210—Suit 
Jor rent for periods prior to Estates Land Act brought 
after passing of the Act—Limitation—-Limitation Act 
(XV of 1877), ss. 7, 8. 

Where rent acorued due to the plaintiff during his 
minority and he instituted a suit for its recovery 
within three years from the cessation of his minority: 

Heid, Per Sankaran Nair, J., (confirming the decree 
of the lower Court), that section 8 of the Limitation 
^ Act, 1877, did not apply, andthe suit was barred by 
limitation. 

Ramakrishna Chetty v. Subbarayya Aiyar, 18 Ind. Cas. 
64; (1913) M. W. N. 808; 24 M, L. J. 64, followed, 

The Estates Land Act is an Act complete i in itself 
and when an Act has its own provisions as to 
limitation, the general rules in the Limitation Act 

mot apply. 

"er Sadasiva Aiyar, i dissenting:—A suit for rent 
.aating to a period, which had elapsed prior to the 
4 Estates Land Act, but instituted after the Act had 
Yomo into force, is not governed by the special rules of 
limitation provided therein but by the Limitation Act 
XV of 1877, 

Second appeals against the desrees of 
the District Court of Godavari, in Appeal 
Suits Nos. 111, 79 and 112 of 1910, prefevred 
against those of the Court of the Deputy 
Collector of Godavari in Summary Suits 
Nos. 123, 118 and 125 of 1910, respec- 


tively. 


Mr. P. Narayanamurihi, for the Appellant 


in all. 


Mr. B. Narasimha Row, for the Respondents 
in S. A. No. 323 of 1912. 


Mr. V. Ramadoss, for the Respondent in S. 
A. No. 433 of 1912. 


Mr. G. Venkataramiah, for the Wenpondeni 

in S. A. No. 434 of 1912. 
JUDGMENT. 

SANKARAN NAIR, J.—These are suits 
brought by a landlord for the recovery of 
rent from his tenants under section 189 of 
the Estates Land Act. 

The question is whether the suits are bar- 
red by limitation. The District Judge is of 
Opinion they are barred. The landlord ap- 
peals. Under section 210, every suit institute 
ed after the period of limitation specified 
therefor in the schedule shall be dismissed. 
The period of limitation prescribed in the 
schedule is three years from the date referred 
to therein. In these cases that period has ex- 
pired, These suits, therefore, must be dis- 
missed. But it is argued that, as the plain- 
tiff was a minor when the rent fell due and 
the suit was brought within three years of the 
plaintiff attaining majority, the suit is nob 
barred under section 7 of the Limitation Act, 
and, though section 211 enacts that section 
7 of the Limitation Act shall not apply 
to suits instituted under the Hstates Land 
Act, we are bound to hold that, in the absence 
of express terms to that effect or necessary 
implication, this Act does nob take away the 
right of action that has already accrued and 
as the plaintiff was entitled to sue when the 
Act was passed, he is entitled to maintain 
the suit within the time he had before the 
passing of the Act. 

The folowing cases are relied upon in 
support of this argument: Sundaram Iyer v. 
Muthuganapathigal (1), Ramakrishna Ohetty 
v. Subbarayya Adyar (2), Munjhurd Bibi v. 
Akkel Mahmud (8). L agree that if the 
words of asection admit of a construction 
that will not interfere with vested rights, 
that construction must be adopted. Here, 
however, we are dealing with an Act which 
is complete in itself like the Rent Act which 
it repealed. See Kumara Akkapp» Nayanim v. 
Sithala Naidu (4). When an Act has got its 
own provisions as to limitation, the general 
rules in the Limitation Act do not apply, and 
it was held by the Calcutta High Court in 


accordance with the principle enunciated in 
p n Ind. Cas. 184; (1912) M. W. N. 652; 11 M. L. 


T. 2 
Ko z Ind. Cas. 64; (1918) M. W, N. 308; 24 M, L. 
T 19 Ind. Cas. 793; 17 C, L. J. 816; 17 C. W. N. 
D 20 M. 476, 
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Kumara <Akkappa v, Sithala Naidu (4) 
that section 7 of the Limitation Act does not 
apply to rent suits:-see Gririjuh Nath Roy 
Bahadur v. Patan? Bibi (5), 

Reading the sections of the Act, not only 
‘are the words quite clear, as I have pointed 
out, the policy also appears to be clear. ` The 
Legislature considered it is not desirable, 
heving regard to the relative position of 
zemindars and rzots, that questions between 
them should be kept-open for long periods of 
time or that the resources of a ryot available 
for the current year’s cultivation should be 
crippled with the obligation of discharging 
old arrears. The practical hardship is greater 
on the ryot than on the zemindar. Again, 
in this Presidency, the zemzndaris of minors 
would be, as was in this case, under the 
Court of Wards and, if they were not able, or 
did not think it right, to collect the rent from 
the tenant, it was a sufficient reason to, justify 
any Legislature in concluding that the 
zemindar, after he attains his age, should not 
be allowed to harass the: ryoí. I would, 
therefore, confirm the decrees and dismiss the 
appeals with costs. But as my learned 
brother is of a different opinion, the decrees 
are confirmed and second appeals dismissed 
with-costs ander section 98, Civil Procedure 
Code. 


Sapasiva ÁiYAR, J.—The only question in 
these cases is whether a suit brought by a 
landlord after the- passing of the Madras 
Estates Land Act for rent due for Faslis which 
expired before the Act came into force is 
governed by the old rule of limitation pro- 
vided for by the Limitation Act of 1877 or 
whether it was governed by the special rules 
of limitation mentioned in sections 210 and 
211 of the Estates Land Act and in the 
schedule annexed to the said Act. If the old 
rules of limitation applied, the plaintiff, who 
was a minor til October 1906, when the cause 
of action arose for the greater portion of the 
-claims in dispute in these suits, had three years 
by virtue of section 8 of the Limitation Act 
of 1877 from the cessation of minority to 

bring these suits. These suits, brought in 
October 1909 just within three years of October 
1906, are not, in that view, barred by limita- 
iion. Butif the speeial rules mentioned in 
sections 210 and 211 of the Estates Land Act 
applied, the plaintiff will be barred, as sec. 


(5) 17 C. 268. 


- 


tion 211 expressly says that sections 7 and 8 
of the Indian Limitation Act of 1877, shall 
not apply to the suits and applications men- 
tioned in section 210, (which include suits 
for rent). On the question whether the old 
rules of limitation or the new rules of limita- ' 
tion apply to claims for rent due for periods 


which had elapsed before the Estates Land 


Act came into force when a suit is brought 
on these claims after the passing of the Estates 
Land Act, there was a oonfliot of opinion 
between Miller, J. and Abdur Rahim, J. in 
the case reported as Sundaram Iyer v. Muthuga- 
napathigat (1). The same question arose 1n 
the case reported as Ramakrishna Ohetiy v. 
Subbarayya Aiyar (2) before Benson and Sun- 
dara Iyer, JJ., and the view of Miller, J., was 
upheld in this latter case. Iam free to ad- 
mit that, if it was a question of first impres- 


‘sion, I would have followed the plain langua- 


age of sections 210 and 211 of the Madras 
Estates Land Aot and treated such suits also 
as barred by limitation. But having regard 
to the dicta of the Privy Uouneil in Oolontal 
Sugar Refining Oompany v. Irving (6), Lala 
Som Ham v. Kanhatya Lal (7) and the fact 
that a Divisional Bench of this Court has held 
otherwise in Ramakrishna Ohetty v. Subbaraya 
Aiyar (2), I am inclined to follow the rul- 
ing of the said Divisional Bench. If the 


‘Divisional Bench ruling is to be .so followed, 


the decrees of the lower Courts should be 
reversed and the suits remanded for disposal 
of the issues other than the issue of limi- 
tation, which question of limitation has be-n 
considered by both Courts. I would pass 
the above order, costs hitherto abiding the 


result. 


(6) (1905) A. 0. 389; 74 L. J. P. C. 77; 92-L. T. 
738; 21 T. L. R. 613. n 
` (7) 19 Ind. Cas. 291; 13 M. L, T, 437; 17-0. W. S. 
605; 11 A. L, J. 389; (1913) M. W. N. 470; 17 C. D.J.. 
488; 15 Bom. L. R. 489; 35 A. 227; 40 I. A. 74; 25 M. 
L. J. 181. l 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Seoonp Civin Arrear No. 12 or 1913. 
August 2, 1913. l 
Present: —Sir Henry Drake-Droezman, 
Kr., J. C. 
YENKA—Derenpant—APPELLANT 
versus 
DHARMA-—PrAINTIFF— RESPONDENT, 

Hindu Law-— Inheritance— Re-united son preferred to 
one who remains separate. 

According to the Mitakshara Law of inheritance, a 
re-united son is preferred to one who remains separate, 

Sital v. Khetri, 6 C. P. L. R. 37, followed. 

Appeal against the decree of the Additional 
District Judge, Balaghat, dated the 30th 
September 1912, reversing that of tho 
Munsif, Balaghat, dated the 24th June 1912. 

Mr. O. V. Nayadu, for the Appellant. 

Mr. M. B. Dadhabhoy, for the Respondent. 

JUDGMENT.—The facts found by the 
lawer. Appellate Court in this case are very 
similar to those in Sital v. Khetri (1). In 
the present case, a partition was effected 
many years ago by one Mohan and bis three 
sons, Dharma, Yenka and Jairam, each of the 
four taking a separate share of the family 
` property. Thereafter, Yenka re-united with 
his father and remained anited with him till 
Mohan died in 1888. Mohan’s widow re- 
tained possession of his share till her death. 
Dharma, one of the separated sons, has now 
gued to obtain a share of what was allotted to 
Mohan at the partition, Yenka and the sons 
of Jairam being the defendants. 

The first Court held that Yenka, as a 
re-united son, was solely entitled to Mohan's 
property. It failed to notice the decision of 
Sital v. Khetri (1) (above cited) and relied 
' on certain passages in the 5th Edition of 
Mayne on Hindu Law and Usage, whieh will 
be found at pages 675, 796 and 797 of the 7th 
Edition. The lower Appellate Court likewise, 
without citing the reported decision of this 
Court, has preferred the view held by the 
learned Shastri Golapchandra Sarkar at page 
300 of his Treatise on Hindu Law, 4th 
Edition, viz., that a son who is re-united 
earno& ciaim preference to another who 
remains separate. 

Yenka has now preferred this second ap- 
peal and. I am clearly of opinion that 16 
should succeed if only on the principle of stare 
decisis. The decision in Sital v. Khetr: (1) 


(1) 60. P, L. R, 87. 
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finds support in an obeter dictum by 
Ismay, J. ©., in Ohudaman Singh v. Sakha- 
vam (2), where that learned Judicial Come 
missioner remarked:— 

The after-born son will participate with 
such of the sons as are re-united with their 
father, but if there be competition between 
claimants of equal degree, the re-united mem- 
ber of the family:will exclude any separated 
member. The present case (one of competi- 
tion between a separated son and never 
separated grandsons) is, no doubt, not covered 
by any particular text, but I entertain no 
doubt that the preference which is shown to 


_after-born and re-united sons should be ex- 


tended by analogy to the case of sons who 
have remained united with their father.” 

That re-union is a ground of preference 
between brothers of equal merits as to blood 
is clear from the Mitakshara itself: see Chap- 
ter II, section 1X, paragraph 5 and Rama- 
sami v. Venkatesam (3). I would also refer 
to the following dictum of Ranade, J., in 
Falirappa v. Yellappa (4): 

A gon born to the father after partition 
inherits his wealth either solely or in com- 
mon with sons who have become re-united 
with him." 

The Mayukha expressly lays down that 
among (several) sons when one is re-united 
and the other is not, the re-united ono alone 
should take: see Mandlik’s translation at 
page 89 under section IX of Chapter IV, 


. The learned authors of West and Buhler's 


Digest of the Hindu Law of Inheritance, 
Partition and Adoption (page 140) give the 
rule similarly. 

Holding that Yenka is sole heir to Mohan’s 
share, I set aside the decree of the lower 
Appellate Court and restore that of the Court 
of first instance dismissing the plaintiff’s claim 
with costs, The present respondent (Dharma) 
will pay all costs in both the Appellate 
Courts. 


Decree set aside, 
(2) 180. P.L.R. 137 at pp. 189, 140. 
(3) 16 M. 490; 20 I. A. 150. 
(4) 22 B. 101 at p. 104. 
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RAMA AIYAR V, RAJAGOPAUL AIYER. 


MADRAS HIGH COURT. 
First Ürvin Appeat No. 18 of 1912. 

November 3, 1913. 

Present:—Mr. Justice Sankaran Nair and | 
Mr. Justice Oldfield. 

RAMA AIYAR-—DzrsNbDANT— 
APPELLANT 
versus 
RAJAGOPAULA IYER—PLAINTIFF— 


RESPONDENT, 
Hindu Law--Parttion of debts due to yamily— 
Personal decree against manager when justified. 


In a suit for partition brought by a member of a 
Hindu family against the managing member, or- 
dinarily no personal decree against the defendant for 


the plaintiff's share of the debts due to the family, . 


should be passed. The managing member is not 
liable personally to pay the plaintiff his share of 
such debts. A Receiver shouldbe appointed, under 
such circumstances, to collect the debts and pay to 
the plaintiff his share of the debts realized. But 
where the defendant is found guilty of frand and 
where itis likely that he would not render any help to 
the Receiver, if appointed, for the collection of money 
and the plaintiff would not, therefore, realize what is 
due to him, a personal decree passed under snoh 
circumstances would not be unjustified. 


Appeal against the decree of the Subor- 
dinate Judge of Tinnevelly, in Original Suit 
No. 55 of 1909. 


Mr. 5. Srinivasa Atyar, for the Appellant. 


Mr. T, ft. Ramuchandra Adyar (with him 
Mr. T. R. Krishnasami Adyar), for the 
Respondent. 


JUDGMENT.—This is an appeal by the 
defendant from the decree passed by the 


Subordinate Court of Tinnevel in a suit 
for partition brought by his son. There 
are three questions raised in appeal. The 


first contention is that the Judge has 
wrongly decided that certain debts were not 
due by the family as alleged by the defend- 
ant. The defendant puts forward three 
promissory-notes, Exhibits I, Il and TII, in 
proof of those debts. The payees have not 


been called as witnesses, the transferee 
alone has been examined. The transfer 
was subsequent to suit; yet he took no 


trouble to ascertain from the defendant or 
plaintiff whether the debt was really due. 
The debts are alleged to have been con- 
tracted for purchasing paddy and for carry- 
ing on trade. No trade accounts are pro- 
duced. There are also other suspicious 
circumstances pointed out by the Subor- 
dinate Judge. Weare not prepared to dis- 
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agree with the Judge on this point and we 
disallow the contention. 

Itis next argued thab certain debts which 
were marked 4, 5, 6,7 and 8 in Schedule 
b to the decree were collected by the defend- 
ant, as he alleges, before the suit was filed 
and paid to certain ticket-holders ina Kuri. 
This depends upon his sole evidence. His 
evidence is not clear. The creditors to 
whom the debts are alleged to have been 
paid have not been called. The defend- 
ant says he does not even know their 
names. The Kuri is said to have been 
closed in 1902; but the debts were paid only 
about 1908. There must have been, there- 
fore, some accounts. No such accounts are 
produced. There is no corroboration of his 
evidence in any respect and on thia point 
also we are not prepared to disagree with the 
Judge. 

Then there remains the more important 
question whether the Judge was right in 
passing a personal decree against the defend- 
ant for the plaintiff's share of the family 
property. Ordinarily nosuch decree should 
be passed. The’ managing member of the 
Hindu family is not liable personally to ' 
pay the member who sues for partition of his 
share of the debts due to the family. A 
Receiver should be appointed under such 
circumstances to collect the debts and pay to 
the plaintiff his share of the debts realized. 
Butin this suit the Judge has passed the 
decree, he says, on account of the peculiar 


circumstances of the case. We are not 
prepared to say that he is wrong. It appears 
from the Subordinate Judge's jadgment 


that the defendant did not disclose all the 
property which belonged to the family. He 
has been found guilty of fraud against his 
son, the plaintiff. It is not likely that he 
would render any help to the Receiver for 
the collection of the money and it is pro- 
bable in the circumstances that the plaintiff 
will not realize what is justly due to him if 
a Receiver is appointed. We are not prepared 
to disturb the decree in these circumstances, 
We, therefore, confirm the decree and dismiss 
the appeal with costs. 
Appeal dismissed, 
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CULLEN V. MRS. ELKINS. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
MISOELLANEOUS Crvit, ApPgAL No, 82 or 1912. 
July 22, 1913. 
Present; —Mr. Batten, À. J. C. 
CULLEN-—APPELGANT 
Versus 


Mrs, ELKINS—HEsPOND£NT. 

Probate and Administration—District Judge incom- 
petent to go into the question whether bequest $a illegal 
and void. 

A District Judge in Probate proceedings has no 
jurisdiction to determine whether the testator had or 
had not a disposing power over the property. The 
Court in such proceedings cannot gointo the ques- 
tion whether the bequests contained in the Will are 
illegal and void. 

Miscellaneous appeal against the order of 
the District Judge, Jubbulpore, dated the 
29th June 1912. 

Mr. M. B. Dadabhoy, for the Appellant. 

Mr. J. O. Ghosh, for the Respondent. 


JUDGMENT.—This is an appeal under 
section 263 of the Succession Act X of 1865, 
against an order of the District Judge, 
Jubbulpore, dismissing an application for 
Probate of the Will of Leonora Smith made 
by the appellant, Lieutenant-Oolonel Peter 
Cullen, I. M. S., retired, who was appointed 
as sole executor by the Will. The testator’s 
mother’s sister, Sarah Elkins, lodged a caveat 
~ against the grant of Probate. The District 
Judge framed the following issues: 

(1) Is the Will void? 

(2) Can the question of the invalidity of 
/ Ne Will be gone into in these proceedings? 

On the second issue, the learned Judge 
held that he could inquire into the validity 
of the Will in tbe Probate proceedings. On 

the first issue the Judge held that, the clause 
in the Will, giving the trustee and executor 
absolute power and diseretion to give, apply 
or invest the property of the testatrix for the 
use and benefit of any person or persons what- 
soever, or for any charitable or religious 
institution or object, was void for uncertainty. 

As regards such property as ts not covered 
by the above clanse the learned Judge 
held that it was the property of the hus- 
band of the testator under whose Will she 
had no power to dispose of the property by 
‘Will or to appoint an executor. All the 

provisions of the Will being held void, the 
application for Probate was dismissed in its 
entirety. 

In appeal, it is urged that the Court of 
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Probate had no jurisdiction to decide the 
_ questions involved in the first issue, The 
learned District Judge in deciding otherwise 
says: The proceedingsin a Probate Court have 
totake as nearly as may be the form of a civil 


_ suit (see section 261 of the Succession Act). 


And in a reported case, Annoda Sundar: 
Dabi v. Jugut Moni Dabi (1), it has been dis- 
tinctly decided that the question as to the 
invalidity of a Will can be gone into in a Pro- 
bate proceeding. Ib seems to me it would be 
extremely unsafe to grant Probate of a Will 
which the Court considers void or of no effect. 
s also Oha:tanya Gobinda v. Dyal Gobinda 
9 Add 

The cages relied on by the learned Judge 

do not, when examined, support his view. 

The remarks of Jaskson, J., in Ánnoda Sundari 
Dabi v. Jugutmonz Dabi (1) have been explained 
iu Bivj Neth De v. 'Ohandar Mohan Banerji 
(3), when Edge, O. J., and Blair, J., point 
out that where Jackson, J. used the 
words “it appears to me that every 
consideration which ought to induce the 
Court to refuse probate of such a Will must 
be taken into account,” he had notin his mind 
any stich question as a dispute as to the right 
to the property mentioned in the Will, but 
that he was referring solely to a case of un- 
due influence. In Ohattunya v. Dayal (2), it 
was held that the document was not a 
Will and did not purport to ba a Will and, 
therefore, Probate could not be granted in 
respect of it. 

The provisions for Probate are the same in 
the Probate and Administration Act and 
in the Succession Acb. In Gopaldas v. Musam- 
mat Bandan (4), it was held by Ismay, J. O., 
that when an application for Probate is made, 
it is not within the province of the District 
Judge to determine any questions of title 
regarding the property of which the Will pur- 
ports to dispose. He followed Birj Nath De v. 
Chandar Mohan(3), cited above, and also refer- 
red with approval to Bormusjt v. Bat Dhanbaiji 
(5). There are numerous rulings to the 
effect that the District Judge in Probate pro- 
ceedings has no jurisdiction to determine 
whether the testator had or had not a dis. 
posing power over the property, and 1 have 


(1) 6 0. L. R. 176. 


(2) 32 C. 1082; 9 C. W. N. 1021. 
(3) 19 A. 458; A. W. N. (1897) 106. 
(4) 15 C. P. L. R. 101, 

(5) 12 B. 164, 
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been able to find no rulings to the contrary. 
The case of Hormusi v. Bat Dhanbaiii (5) 
is the only one I can find dealing directly 
with the cognate point whether the Probate 
Court can go into the question whether the 
bequests contained in the Will are illegal and 
void. It was held by Sargent, C. J., that 
the Probate Court could not go into such 
questions. i 

There is a consensus of authority thab all 
- that the Court of Probate can do is to decide 
such questions as whether the Will was 
validly executed, whether the applicant is the 
proper person to be granted Probate as 
executor and what are the contents of the 
Will, 

The District Judge had, in this view, no 
authority to decide whether the Will was void 
on the grounds stated by him. I set aside 
the order dismissing the application for Pro- 
bate, and direct the District Judge to ` dis- 
pose of the application according to law. Costs 
in this Court will be costs in the proceedings. 
Counsel’s fee is fixed at Rs, 25. 

Appeal allowed. 


a 


MADRAS HIGH COURT. 
Sroonp Cryin Appeat No. 1590 or 1912. 
October 10, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr, Justice Spencer. 
BATOHU RAMAYYA-—PraAINTIFF— 
APPELLANT 
versus 
DARA SATCHI—DzrFENDANT— 


RESPONDENT. 
^ Inam- Alienation of service inam lands invalid— 
Transfer of Property Act (IV of 1882), s. 48. 
The alienation of a service inam land is wholly void 
and section 43 of the Transfer of Property Act can- 
nob he invoked im aid of such an alienation. 


Ramasamy Naick v. Ramasawmi -Chetty, 2 M. L. T. . 


167; 17 M. L. J. 201; 30 M. 255: Narhari Sahu v. Siva 
Korithan Naidu, 19 Ind. Cas. 881; 24 M. L. J. 462; 
(1913) M. W. N, 416, followed. 

Angannayya v. Darpoor Narasanna, 8 M. L. T. 218; 
18 M. IL. J. 247, dissented from. 


Second appeal against the decree of the 
Court of Temporary Subordinate Judge of 
Rajabmundry in Appeal Suit No. 64 of 1912, 
preferred against that of the Court of the 
District Munsif of Peddapur, in Original Suit 
No, 874 of 1909. 
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Mr. B. N. Barma, for the Appellant. 

Mr. B. Narasimah Rau, for the Respond- 
ent. 

JUDGMENT,—We think that we should 
follow the decisions in the cases reported as 
Ramasamy Naick v. Ramaswamt Ohetty (1) 
aud Narahari Sahu v. Sira Korithan Natdu(2). 
In the latter case, the decision in Angannayya 
v. Daroor Narasanna (8) bas been dissented 
from and we also (with all respect) dissent 
from the ruling of Angannayya v. Daroagr 
Narasanna (8). It follows that the alienarion 
of the service inam lands by lst defendant's 
husband to the plaintiff was wholly void and 
section 43 of the Transfer of Property Act 
could not be invoked by the plaintiff in his 
favour. 

As regards two other contentions. urged 
by the appellant's learned Vakil, namely, (1) 
that the emoluments of the office consisted 
only of the assessment, and (2) that it does 
not appear that the lands had not been en- 
franchised even before the sale-deed to the 
plaintiff, not only were these points not 
taken up in the lower Court or even in ‘the 
second appeal memorandum, but the plaint 
(aa we read it) admits that the enfranchise- 
ment was after the date of the plaintifi’s 
sale-deed. 

The point, again, that if the plaintiff's 
sale deed is void, he is entitled to recover his 
purshase-money from the defendant was also 
taken up for the first time in argument be- 
fore us. "The claim for possession is based 
on the contention that the sale-deed is or 
has become effective, while this new claim 
could only be based on the entirely opposite 
contention that the sale-deed is yoid and 
ineffective. This new claim cannot be al- 
lowed to be put forward in this suit without 
an amendment of the plaint which should not 
be allowed at this stage. 

The second appeal is dismissed with costs, ` 


Appeal dismissed. 
(1) 30 M. 255, 2 M. L. T. 167; 17 M. L. J. 201. 
(2) 19 Ind. Cas. 881; (1913) M. W. N. 415; 24 M. L. 
J. 402. 
(8) 18 M. L. J. 247; 3 M. L. T. 243. 
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MUTSADDI LAL V. HARKESH. 


ALLAHABAD HIGH COURT. 
FULL BENCH. 


Crvit RereggNOE No. 431 or 1912. 
November 7, 1913. 
Present:—Justice Sir George Knox, Ki, | 

Justice Sir P. C, Banerji and Mr. Justice 
- Tudball. 
MUTSADDI LAL— PETITIONER 
versus 


HARKESH AND orpers—Ovposite PARTIES. 

Stamp Act (II of 1899), s. 2 (14), Sch. I, Art. 8— 
Hiring sugar-cane pressing machine on rent—Agree- 
ment —Instrument ~ Stamp, 

An entry was made in the plaintiff's register signed 
by the defendant to the effect that the defendant 
hired a sugar-cane pressing machine in consideration 
of a rent of Rs. 15 from the plaintiff, and that the 
hire would be paid by a certain date: 

Held, that the entry was an instrument within the 
meaning of section 2 (14) and, being a memorandam 
of art agreement, fell within the terms of Article 6 of 
Schedule I of the Stamp Act and required a stamp 
of eight annas. 

Mulchand Lala v. Kashibullav Biswas, 35 C. 111; 11 
O. W. N. 1120, referred to, 


Reference made by the District Judge .of 
Saharanpur, dated 15th May 1913. 


Mr. Nihal Ohand, for the Petitioner. 
Mr. Wallach, for the Respondents, 


JUDGMENT,—This isa reference made 
under sub-section (1) of section 60 of Act 
If of 1899. . The Court making the re- 
ference is the Munsif of Deoband and the 
reference has been made, as the law requires, 
., through the District Judge of . Saharanpur, 
The document, to which the reference refers, 
48 & docament contained in a book which 
_ purports to bea register of sums payable 
with respect to the letting out of wooden 
machines (charkht) and rollers for pressing 
sugar.cane and iron pans for boiling sugar- 
cane juice. The documents in question are 
to be found as entries Nos. 20 and 22 for the 
year 1909. In these registers, the entries 
are to the effect that " Hárkesh son of Kunwar 
and two others, residents of Mouza Salempur, 
hired a sugar cane pressing machine in consi- 
deration of a rent of Rs. 15 from the plaintiff 
through his karinda (named), that they 
would pay the hire in Ohati and in default 
would pay interest at 2 per cent. per 
. mensem." 
thumb marks of the persons who hired the 
machine. In one of the documents, there is 
a further statement that the hirers would 
return the pans ‘hired at their own costs. 


» 
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After hearing the learned Counsel on both 
sides and carefully considering the terms of 
the documents, we are satisfied that each of 
these documents is an instrument as defined 
in sub-section (14) of section 2 of Act IL 
of 1899 and that the contents of the docu- 
ments fall within the terms of Article 5 of 
Schedule I of the said Act, being memoranda 
of agreements within the meaning of that 
Article under clause (b) of Article 5. Each 
of the documents, therefore, required a stamp 
of sight annas, This case is similar to the 
case of Mulchand Lala v. Kashibullav Biswas 
(1). This is our answer to the reference. 
A copy of this will be sent under seal of the 
Court and bearing the signature of the 
Registrar to the Chief Controlling Revenue 
Authority and another copy to the Judge who 


made the reference. 
(1) 35 C. 111; 11 C. W. N. 1120, 


MADRAS HIGH COURT. 
“Seconp Cryin ApPEAL No. 721 or 1912. 
November 4, 1913. 

Present; —Mr. Justice Sadasiva Áiyar and 
Mr. Justice Spencer. 
KANDASAWMY KOVUNDAN —PrAiNTIFF 
— APPELLANT 
versus 


KARUPANNA KOVUNDAN AND OTHERS— 


DEFENDANTS — RESPONDENTS. 

Public pathway —Access to one's land —Public right— 
Special and substantial damage to be alleged amd 
proved. 

The right of a person to have access to his land 
abutting on a public pathway is not a private right 
for the infringement of which he has a separate cause 
of action apart from the publio, but is a right in com- 
mon with the publie, andon obstruction of such a 


. right, he cannot maintain a suit without alleging and 


proving special damage of a substantial character. 

Khaji Sayyad Hussain Sahib v. Ediga Narasimhappa, 
16 Ind. Cas. 962; 12 M. L. T. 491; 23 M. L. J. 539, 
followed. : 

Mahomed Alam v. Dilbar Khan, 6 C. W. N. 285; 
Sadu v. Suka, 5 Bom. L. R. 116; Bhawan Singh v. 
Narottam Singh, 2 Ind, Cas. 365; 6 A. L., J. 499; 31 A. 
444, referred to. 


Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal Suit 
No. 36 of 1911, preferred against that of 
the Court of the District Munsif of Kulitalai, 
in Original Suit No. 508 of 1909, 
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Mr. T. Natesa Adyar, for the Appellant. 

The Hon’ble Mr. T. V. Seshagiri Azyar, for 
the Respordents. 

JUDGMENT.—The allegations of fact in 
paragraph sNos. 3 to 8 of the plaint them- 
selves seem to clearly show that the path in 
dispute is a public path. The path ad- 
mittedly begins in Natham Poramboke and 
ends in Poramboke water courses (see para- 
graph No. 3 of the plaint), and was used to 
take corpses tothe public cremation ground 
(paragraphs Nos. 5 and 9) and has been used 
from time immemorial by all the ryots (3th 
paragraph). 

After thus stating facts, which make the 
path a publie path, the plaintiff's statement 
in paragraphs Nos. 10 and 11 of his plaint, 
that by the use of such a path by himself 
and his ancestora he has got a right of 
easement in the path, cannot convert the 


path into a private path, The plaintiff . 


evidently felt the futility of his above con- 
tentions in paragraphs Nos. 10 and 1l of 
his plaint and so begins his 12th paragraph 
by stating that “Evenif the plaint path 


is found to be a public way ete. etc." . The ` 


lower Courts were, therefore, right in dealing 
with the case as relating to a publie 
pathway and in ignoring tbe contentions in 
paragraphs Nos. 10 and 11 of the plaint. 

As regards the contention that the right 
of access to his land abutting on a public 


path way is a private right and that for ` 


obstruction of such a right he has got a 
separate and distinct cause of action apart 
from the publie, it hus been held in a similar 
case in Khaji Sayyad Hussain Sahib v, 
Ediga Narastmhappa (1), that even a 
plaintiff whose land abuts on the 
obstructed public pathway cannot maintain 
a separate suit without alleging and prov. 
‘ing special damage of a substantial character 
[see also Mahomed Alam v. Dilbar Khan (2), 
Sadw'v. Suka (3), and Bhuwan Singh v. 
Narottam Singh (4)]. In the present case, 
not only did the plaintiff not allege in his 
niaint that he had incurred any special 
damage (much less substantial damage) but 
his allegation in paragraph No. .9 was that 
it is likely that he will hereafter in future 


(1) 16 Ind. Cas. 962; 23 M. L. J. 589; 12 M. L. T. 
491. 
(2) 5 0. W. N. 285. 


(3) 5 Bom. L. R. 116, 
(4) 2 Ind. Cas. 365; 31 A, 444; 6 A, L. J. 499. 
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sustain such damage, showing that he had 
suifered no damage inthe past. Following 
the ruling of Khaji Sajjad Hussain Saheb Y. 


Narasimhappa (1), we hold that the lower ` 


Courts rightly dismissed the plaintiff’s suit 
and wa dismiss this second appeal by the 
plaintiff with costs. 

Appeal dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 

i COURT. 

SECOND Civiu APPRAG, No. 444 or 1912, 

July 24, 1913. 
Present: —Mr. Mittra, Offe. A. J. Q. < 
RAFIUDDIN-—PLAINTIFF — A PPELLANT 
voraus A 
BRIJ MOHAN —DEFENDANT— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 652—Onus 
probandi— Institution of sutt prior to execution of deed cf 
trausfer—Admission of execution before Sub-Registrar 
not dealing with property~-Judicial proceeding — Filing 
of plaint not included—Time—Fractions of day when 
recognised, 

The law will distinguish the fractions of a day for 
the purposes of deciding which of two events 
D e lues ; 

e filing of a plaint is not judici i 
that may be A pan ag S RE edi the 2n 
period of the day on which it is done, 

A party relying on the provisions of section 52 of 
the Transfer of Property Act must establish that hia 
suit was instituted before the execution of the deed of 
transfer which he is impeaching. 

_The admission of execution before a, Sub-Registrar 
is not a dealing with property within the meaning of 
section 52 of the Transfer of Property Act. 

Appeal against the decree of the District 
Judge, Betal, dated the 10th May 1912, 
reversing that of the Munsif, Betul, dated 
the 13th December 1911. ` 

Mr. Atmaram Bhagwant, for the Appellant. 

Mr. D. P. Tewari, for the Respondent. 

JUDGMENT.—On the llth November 
1907, one Dhondia, the first defendant in 
this suit, executed a sale-deed in favour of 
the plaintiffs," conveying amongst other 
properties the house in dispute. A part of 
the consideration, Rs. 400, had been paid 
before the execution of the sale-deed and the 
balance (Rs. 400) was paid before the regis- 
tering officer on the 12th November (that is, 
the day following the execution of the deed). 
The house had been mortgaged by an 


x 
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. MUHAMMAD FAIYAZ ALI KHAN vU, BHIKHAMBAR DAR. 


ALLAHABAD HIGH COURT. 
Seconp Civi, Appeat No. 811 or 1912. 
April 22, 1913. 
Present: —Mr. Justice Rafique. 
MUHAMMAD FAIYAZ ALI KHAN — 
DEFENDANT— APPELLANT 
versus 


BHIKHAMBAR DAS .—PLAINTIFF—. 


RESPONDENT. 

Mortgage—Redemplion—Res judicata —Limitation— 
Widow of mortgagor fraudulently compromising suit for 
redemption instituted by her husband--Second suit for 
redemption by reversioners~—Need for swit for cam. 
cellation of decree on ground of fraud—Money paid 
to widow—Reversioner not bound to pay. 

A., a mortgagor, filed a suit for redemption against 
the mortgagee and obtained a decree Both Á. and 
the mortgagee appealed. During the pendency of the 
appeal, A. died and his widow B. was brought on the 
record. B. compromised the suit on the terms that 
the decree of the first Court might be set aside and 
the mortgagee might pay her a certain sum of money. 
A decree was passed according to the terms of the 
compromise and the mortgagee paid the money. 
Subsequently, the reversioners of A. instituted 
auother suit for redemption on the ground that the 
compromise entered into by B. was collusive and 
fraudulent: 

Heid, (1) that the suit was not barred by res judi- 
cata inasmuch as the decree for redemption passed 
in favour of A. was not subsisting as ib had been set 
aside by the compromise decree; 

Vedapuratti v. Vallabha Valiya Raja, 25 M. 300 
CF. B.); 12 M. L. J. 128, Lachman Singh v. Madsudan, 
29 A. 481; 4 A. L, J. 447; A. W.N. (1907) 137, dis- 
tinguished. 

(2) that the suit was not barred by Article 95 of 
the Limitation Act, as it was not necessary for the 
plaintiff to sue for cancellation of the compromise 
decree; 

(3) that the roversioners were not liable te pay 
the money which the mortgagee had paid to B. under 
the compromise decree. 


Second appeal from the decree of the 
Additional Judge of Aligarh. 

Mr. Muhammad Rahmatulloh (with him 
Nawab Muhammad Abdul Majid), for the 
Appellant. 


The Hon’ble Dr. Tej 
the Respondent. 


JUDGMENT.—It appears that Sher 
Singh and Khaman Singh were two brothers 
who owned 76 bighas and 5 biswas of land in 
_Mauza Band in equal shares. They executed 
“a deed of ugufructuary mortgage in respeot 
of that land in 1855 in favour of Gulab Rai 
and Kundan Lal in liou of Rs. 1,000. On 
the 22nd of December 1861, the mort- 
gagees executed a deed of gale of their 
mortgagee rights in favour of Nawab 
 Faiyaz Ali Khan and the latter entered in 
possession of the mortgaged land. Sub. 


Bahadur Sapru, for 


594, 


sequent to the sale’ of 1861, the equity of 
redemption of Sher Singh was sold up in 
execution of a decree against him and 
purchased by one Deo Kishan. The equity 
of redemption of Khaman Singh was sold 
after his death in execution of a decree 
against his widow Musammat Gaura and 
purchased by the brother of Deo Kishan. 
Deo Kishan’s brother died leaving no 
issue and Deo Kishan thus became the 
owrer of the entire equity of redemption of 
the mortgage of 1855. He sued for the 
redemption of that mortgage in 1897 and 
obtained a decree on the 18th of September, 
1898, against Nawab Faiyaz Ali Khan, the 
son of the vendee of the mortgagee rights. 
The’ Subordinate Judge, in whose Court 
the suit was brought, decreed redemption on 
the payment of Rs. 1,000. Both Deo 
Kishan and Nawab Faiyaz Ali Khan pre- 
ferred appeals to this Court. Deo Kishan 
died on the 15th of February 1899, during 
the pendency of the appeals and his widow, 
Musammat Ganga, was brought on the 
records of the two appeals as his legal 
representative, Musammat Ganga and Nawab 
Faiyaz Ali Khan came to terms and a com 
promise was filed under which the decree of 
the first Court for redemption was to be 
seb aside on the payment of Rs. 4,000 to 
Musammat Ganga by the Nawab. This 
Court accordingly passed a decree on the 
28th August 1900, in terms of the com- 
promise. Nawab Faiyaz Ali Khan paid 
Rs. 4,000 to Musammut Gangain accordance 
with the decree of the 28th of August 1900. 

Sometime after the decree of this Court 
dated the 28th of August 1900, the rever. 
sionary heirs of Khaman Singh sued Nawab 
Faiyaz Ali Kban for redemption of half the 
mortgaged land on the allegation that the 
equity of redemption of Khaman Singh was 
sold in execution of a personal decree against 
his widow and that the sale affected her life- 
interest only. The claim was resisted but it 
was decreed. The case came up to this Court 
and the reversioners’ claim was upheld [vide 
Kallu v. Faiz Ali Khun (1)]. Musammat Ganga, 
the widow of Deo Kishan, died in 1907 
Bhikamber Das instituted the suit, out of 
which this appeal has arisen, in the Court 
of the Subordinate Judge of Aligarh in 1910 
for the redemption of the remaining half 
of the mortgaged land. He sued as the 


<1) 9 A. L. J. 367; A. W.°N.(1908) 137; 30 A, 
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reversioner of Deo Kishan on the allega- 
tion that the latter’s widow, Musammat 
Ganga, had mo right fo enter into a com- 
promise which was made without any justifi- 
cation and was collusive and fraudulent, 
intended to injure, and did injure his rights 
as a reversioner. ‘The claim was resisted on 
several grounds. The main pleas in deferce, 
which will have to be considered in this 
appeal, raised the questions of res judicata, 
limitation, validity of the compromise, 
acquiescence of the’ plaintiff-respondent in 
it and his liability to re-pay Rs. 4,000, paid 
to Musammat Ganga. ‘The learned Sub- 
ordinate Judge did not accept any of the pleas 
in defence and decreed the claim, and his 
decree was upheld in appeal. 

The defendant has come up in .secood 
appeal to this Court. It is contended on his 
behalf that the claim of the plaintiff-respond- 
ent is barred by the rule of res judicata inas- 
muchas no second suit for redemption ofa 
mortgage can be maintained. It is said that 
the effect of the invalidity of the compromise 
of Musammat Ganga is to annul the decree of 
this Court dated the 28th of August 190%, 
and to restore trcat of the first Court, dated 
the 13th of September 1898. The latter decree 
being a decree for redemption of the mortgage 
of 1855 bars the present claim by which 
the same mortgage issought to be redeemed 
asecond time. The following cases are cited 
in support of this contention: — Vedapuratt: v. 
Vallabha Valya Raja (2) and Lachman Singh 
y. Madsudan (3), If the argument for the 
appellant were correct, the effect of the com- 
promise would be to restore the appeals 
pending in 1898 in this Court, and not to 
restore the decree of the first Court, But 
the argument is not sound. The plaintiff- 
respondent can claim to avoid all the con- 
sequences that followed the compromise in 
case he establishes its invalidity. He can say 
with reason that as the decree for redemption 
in favour of Deo Kishan was set aside by 
reason of the compromise and has now become 
incapable of execution, he should be placed in 
a position as if no redemption suit had been 
brought before. I donotthinkthat the present 
suit is barred by the principle of res judzcaia, 
as the decree dated the 13th September 
1898, is no more subsisting and has been 
geb aside. The cases relied upon by the 


(2) 25 M. 300; 12 M, L. J. 128 (F. B 
(8) 29 A. 481; 4 A, L, J. 447; A. W. X (1907) 137. 


learned Vakil for the appellant are not in 
point as the first decrees for redemption 
in those cases were never set aside but were 
not put into execution by the decree-holders. 

The plea of limitation is advanced on the 
allegation thatthe claim should have been 
bronght within six years of the decree 
of the 28th of August 1900, as the said . 
decree is said to have been obtained by frand 
aud collusion, It is said that Article 95 of 
Schedule I of the Limitation Ast governs the 
case. The contention assumes that the plaint- 
iff-respondent has or shonld have sued for 
the cancellation of the decree of the 28th of 
August 1900. The assumption is un warrant- 
ed; for the plaintifi-respondent has not sued 
for the cancellation of that decree nor need 
he have done so. The plea of limitation, 
therefore, fails. 


It is next urged that the compromise 
between the defendant-appellant and Musam- 
mat Ganga is binding on the reversioner of 
the latter’s husbaud as it was effected in good 
faith after a fair contest to put an end to a 
litigation involving troublesome questions 
of law and disputed facts and was free from 
the taint of collusion and fraud. The find- 
ing of the lower Courts that it was collusive 
is challenged on the ground that the finding 
is based on no legal evidence. Besides, it is 
said that no question of collusion arises, as the 
plaintiff-respondent knew of the compromise 
and acquiesced in it, The learned Vakil for 
the appellant wishes to make out the validity 
of the compromise on three grounds, namely, 
that under the circumstances it was the 
best possible settlement of the dispute 
between Musammat Ganga and the defendant- 
appellant, that it was not tainted by collu- 
sion and that in any case it was acquiesced 
in by the plaintiff-respondent. The last 
two grounds raise questions of fact which 
have been found against the defendant-appel- 
lant by both the lower Courts. Au attempt 
is made to get round the finding as regards 
collusion, that it is not based on legal evidence 
bat on surmise only. I do not think so. 
The lower Courts took into consideration in 
deciding the question of collusion the con- 
duct of Musammat Ganga in not employing 
her husband’s Pleader during the compromise 
proceedings and in accepting an inadequate 
sum for the redemption decree. It cannot 
be said that either fact is not a piece of legal 
evidence, The finding as to the alleged 
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acquiescence of the plaintiff .respondent is 
clearly based on the evidence produced in 
the case. Bat it is said that the lower 
Courts did not take into consideration the 
fact that the plaintiff-respoudeut had deposit- 
ed the redemption money in the Sabordinate 
Judge’s Court. He must, therefore, have 
known when the redemption did not take place 
thatthe widowof Deo Kishau had compromised. 
And as nosteps were taken in her life-time, 
the plaintiff respondent must be taken to 
have acquiesced in the compromise. It is 
possible that the plaintiff-resmondent came to 
know of the compromise some time after it 
was made. But his silence during har life- 
time would “not amount to acquiescence by 
him. The findings of the lower Courts as to 
collusion and absence of acquiescence, thore- 
fore, stand good. In view of the findings of 
fact that the compromise in question was col. 
lusive, 16 is unnecessary to consider the other 
ground advanced for the appellant in supportof 
its validity, namely, thatit was the best possible 
settlement under the circumstances and was 
made after a fair contest. I would, however, 
remark that there was no contest at all in 
this Court when the compromise was filed and 
that the considerations which show its collu- 
sive character also show thatit was not the 
best possible settlement under the circam- 
stances. | 
The last argument for the appellant relates 
to the sum of Rs. 4,000 paid to Musammat 
Ganga under the compromise. I do not see 
how the plaintiff-respondént . can be made 
liable for its re-payment as he was no party to 
the compromise and derived no benefit from 
the said payment. The appeal fails and is 
dismissed with costa, 
Appeal dismissed. 





NAGPUR JUDICIAL COMMISS[ONER’S 

COURT. 

SECOND Orvit Apprat No, 625 or 1912, 

. August 11, 1913. 

Present: —Sir Henry Drake-Broskman, 
KT, J. C. 

NARAYAN--DEFENDANT— APPELLANT 

versus 


BISRAM—-PLAINTIFF— RESPONDENT. 
Central Provinces Tenancy Act (XI of 1898), ss. 62 
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(2), 68 (1), 69]/c) —Tenant of sir land —Holding consist- 
ing entirely of sir land—-Ordinary tenant —Swit for efect- 
ment under section 69 (c)-—-Cognizable by Revenue 
Officer —Pl*inHff alleging defendant to be tenant of 
sir cannot oust jurisdiction of Revenue Officer by 
the allegation that defendant is trespasser— Holding 
over— Tenancy continued, 

Section 62 (2) of the Central Provinces Tenaucy 
Act, 1898, is concerned only with agreements for the 
cultivation of land in partnership with the proprietor 
and its effect is simply to enable the Local Govern- 
ment to makea tenant of a person who otherwise 
would not be a tenant af all. 

That a tenant whose holding consists entirely of 
sir land is an ordinary tenant appears sufficiently 
from sections 63 (1) and 69 (c) of the Tenancy 
Act, and a suit for ejectment under section 69 (c) of 
the Tenancy Act is one between landlord and tenant 
and cognizable only by a Revenne Officer. 

Where a plaintiff has, by his statement of facts, 
committed himself to the position that the defendant 
was a tenant of sir, he cannot be allowed to oust the 
jurisdiction of the Revenue Officer by alleging the 
defendant to be none-the-less a trespasser. 

Until actually ejected, the person to whom sir land 
alone islet continues to bein law a tenant, not a 
trespasser, even though the period for which he 
originally contracted to hold has expired, 


Appeal against the decree of the District 
Judge, Bhandara, dated the 12th August 1912 
confirming that of the Munsif, Bhandara, 
dated the 80th January 1912. 

Mr. M. B. Kinkhede, for the Appellant, 

. Mr. M. K. Padhye, for the Respondent, 

JUDGMENT.—This appeal must succeed 
on the short ground that the suit, being, on 
the allegations in the plaint, one between a 
landlord and a tenant as such, should have 
been tried by a Judge who is also a Revenue 
Officer, whereas it has in fact been tried by 
the Munsif, Bhandara. 

The parties have since 1907 owned between 
them in equal shares the ontire village of 
Sawargaon in the Bhandara tahsil. From 
the end of the year 1901 till his death in 
1907, one Dajiba, the plaintiffs’ uncle, was 
joint with them and their father Sitra, but 
this fact need not, for present purposes, be 
into account. The four fields in 
dispute (Nos. 184/1, 43, 197 and 198) are 
sir and according to the plaint were allotted 
to the plaintiffs’ father Sitru in 1901 or 
1902 at a general distribution of such land 
between the co-sharers. Shortly afterwards, 


. he let them to the defendant “as an ordinary 


tenant on his agreeing to deliver half the pro- 
duce", Owing to the previous history of the 
village and the operation of section 45, Central 
Provinces Tenancy Act, 1898, the defendant had 
no cultivating rights in any sir land whatever. 
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The plaint went on to describe the defendant 
as a trespasser and to claim a decree for his 
ejectment, The relief asked for was granted 
by the Munsif and the defendant’s~ appeal to 
. the District Judge was dismissed. 

It is contended by the plaintiffs’ learned 
Pleader tbat a tenant of ser land is not an 
ordivary tenant, and thatin any view of the 
defeudant’s position, the suit cannot be 
treated as one between a landlord and tenant 
as such, because the plaint expressly terms 
him a trespasser. The first contention is 
rested solely on the words “not being 
sir land” in section 62 (2) of the Tenancy 
Act. That sub-section, however,ia concerned 
only with agreements for the cultivation of 
land in partnership with the proprietor, and 
its effect is simply to enable the Local 
Government to makea tenant ofa person 
who otherwise would not bea tenant at all. 
That a tenant whose holding entirely of 
sir] land is an ordinary tenant appears 
sufficiently from sections 63 (1) and 69 (c) of 
the Tenancy Act, The decision of Manbodh v. 
Sheodin (1) in no way assists the appellant: 
in that case the plaintiff was the landlord and 
the defendant was unable to negative the 
landlord’s right to eject him on the ground 
that the holding consisted entirely of sir land. 
Kesheo Rao v. Pooran Barai (2) shows similarly 
that wherethe tenant resists a suit by the 
-landlord based on such a ground, the burden 
of proving a special contract justifying resist- 
ance is on the tenant. That a suit for 
ejectment under section 69 (c) of the Tenancy 
Actis one between landlord and tenant as 
such has long been taken for granted in these 
Provinces: for an instance of one tried by a 
Revenue Officer, I may refer to Saheb Lal v. 
Sukh Lal (8). 

Having by his statement of facts com- 
mitted himself to the position that the 
defendant wasa tenant of sir, the plaintiff 
cannot, in my opinion, be allowed to oust the 
jurisdiction of the Revenue Officer by alleging 
the defendant to be none-the-less a trespasser. 
The intention of the Legislature seems very 
clearly to be that until actually ejected 
the person to whom sir land alone is let. shall 
continue to be inlaw a tentant, nota tres- 
passer, even though the period for which 
he originally contracted to hold has expired, 

(a) 4 C. P. L. R. 35. 


(2) 1N. L. R, 32.. 
(3) 2 N, L. R. 121. 
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The decrees of the lower Courts are set 
aside and the plaint will now be returned to 
the plaintiffs witha direction to sabmit it 
to the Court of a Revenue Officer acting as 
Additional Judge to the Court of the Sub. 
ordinate Judge, Bhandara. All costs hitherto 
incurred will bə costs in the cause. 





NAGPUR JUDICIAL COMMISSIONER ’s 
COURT. 
Seconp Civit, ApePgar, No. 212-B or 1912. 
June 23, 1913. 

Present: —Mr. Batten, A. J. C. 
FULMAL —PLAINTIFF — ÁPPELLANT 
versus 
Musammat PAPABI—DzzFENDANT— 
RESPONDEAT 

Mortgage-—Puisne morigagee bidding unsuccessfully 
at Court sale of mortgaged property under mortgage- 
decree of prior mortgage and not disclosing his mortgage 
—JEstoppel. ca 

A puisne mortgagee who has not been made a party 
to the suit on a prior mortgage, is nob estopped from 
claiming his remedies as to his mortgage, merely 
because he bid for the mortgaged property unsuccess- 
fully when ib was put up to Court-sale on the mort- 
gage-decree of the prior mortgages, and did not then 
disclosé the fact that he was a puisne mortgagee. 

Manji Ram v. Mohan Singh, 4 A. L. J. 709; A. 
W. N. (1907) 278, distinguished. 


Appeal against the decree of the District 
Judge, Hast Berar, dated the 19th January 
1912, confirming that of the Subordinate 
Judge, Yeotmal, dated the 30th- September 
1910. 

Mr. 8. Ramdas, for the Appellant, 

Mr. M. R. Dixit, for the Respondent. 

JUDGMENT.—The appeal relates only to 
field No. 52 As to this field, the lower 
Courts have held that the plaintiff appellant 
is estopped from claiming any remedy 


whatever as to his mortgage over it, because 


he bid for the field unsuccessfully when it 
was put up to Court.sale on the mortgage- 
prior mortgagee and  be- 
cause he did not then disclose the fact 
that he wasa puisne mortgagee. This case 
isto be distinguished from Maus Ram v. 
Mohan Singh (1), where the person who bi? 
at the auction was a prior mortgagee, not a 
puisne mortgagee. In that case, the value of 
the property sold was, undoubtedly, affected 


: by the prior mortgage, which reduced its 


(1) 4 A. L, J. 709; A. W. N. (1907) 278. 
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value to the purchaser, But here the value 
of the property to the purchaser 18 nob in any 
way reduced by the existence of a subsequent 
mortgage. He is not liable to make any 
payment on account of the plaintiff's mort- 
gage; itis the plaintiff who must redeem 
him, and the purchaser is notin any worse 
position through the existence and non- 
disclosure of the subsequent mortgage. 
There is no estoppel, aud the plaintiff is in 
the same position, as regards Survey No. 32, 
as if he had not bid at the auction. He ought 
to have been made a party to the suit on tho 
prior mortgage, and as he was not a party, his 
right of redemption still subsists. 

The parties have not made any pleadings 
as tothe terms on which the plaintiff can 
redeem Survey No. 52. Sol cannot decide 
the case bere. I, therefore, remand the 
appeal for re-trial by the District Judge in 
respect of field Survey No. 52, with reference 
to the above remarks. The respondents 
Nos. 5, 6 and 7 will pay the appellant’s costs 
in this Court. 

Appeal remanded. - 





MADRAS HIGH COURT. 
Civiu MiscetLLANEOUS AÁPPEAL No. 155 or 
1912. 
November 6, 1918. 

Present; —Mr. Justice Sadasiva Aiyar ard 
Mr. Justice Spencer. 
ALAGAPPA CHETTY-—DEFENDANT— 
APPELLANT 
versus 
RAMASWAMY CHETTY AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 

Execution of decree—Transferee decree-holder—Ap- 
plication to recognise transfer merely-—Amendment. 

An application by a transferee from the decree. 
holder not praying for arrest of person or attachment 
of property, i.e., not praying for execution but merely 
for recognition of his right to execute the decree, is 
legally incompetent and should be rejected, 

Annamalai Mudaliar v. Ramier, 31 M. 284; 18 M. L, 
J, 24; 4 M. b. T. 72, followed. 

An amendment of such an application by adding a 
prayer for execution cannot be permitted in appeal. 

Asgar Ali v. Troilokya Nath Ghose, 17 C. 731 (F. B ), 
followed. 


Appeal against the order of the Subordi- 
nate ‘dge of Ramnad, in Execution Appli- 
atio (o. 24 of 1912, (Original Suit No. 
72 of 1901) dated the 10th July 1912. 
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Mr. B. Sita Rama Row, for the Appellant, 

Mr. S. Srinivasa Iyangar, for the Respond- 
ents. 

JUDGMENT.—The case of Annamalai 
Mudaliar v. Ramier (1), following Rama- 
chundra Aiyar v. Subramania Chettiar (9),. 
decides that a transferee from the decree- 
holder cannot put in an application for 
mere recognition of his right to execute 
the decree as transferee. The application 
on which the order now under appeal was 
passed does not contain any prayer for 
arrest of person or attachment of property 
or like relief and seems to pray for mere 
recognition of the  petitioner's right to 
execute the decree and to recover the decreed 
amount. 

The application is thus legally incom- 
petent and ought to have been rejected. 
According to Asgar Ali v. Trotlokya Nath 
Ghose (3), it cannot be amended at this 
stage by adding a prayer for execution, the 
suggestion of the respondents’ Vakil to allow 
him to make such an amendment cannot, 
therefore, be acted upon. 

The appeal is allowed and the application 
of the respondents will stand dismissed. As 
the objection, on which the appellant has 
succeeded, was not taken in the lower Court, 
we make no order as to costs in either 
Court, 


l Apreal allowed. 
(1) 31M. 234; 18 M. L. J. 24; 4 Al. D. T. 72, 
4 M. L. J. 393, 
(8) 17 C. 631 (F. B.). 


ALLAHABAD HIGH COURT. 
Seconp Crvin, APPRAL No. 407 or 1913, 
August 7, 1913. 

Present:;— Mr. Justice Piggott, 
RAHMATULLAH AND OTHERS—PLAINTIFF3 

—~A PPELLANTS 
versus 
SHAMSUDDIN AND ANOTHER-— DEFENDANTS 
— RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 120 — Svit for 
declaration-— Wrongful entry in village paper—Transfer 
by person whose name was wrongfully recorded— Fresh 
cause of action-——Limitation. 

A. plaintiff wil) not necessarily be barred for ever 
from maintaining a declaratory suit, merely because 
there wasa slander of his title on the part of the very 
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same defendant more than six years previously, in 
respect of which the plaintiff did not take any 
action. 

A.-died some 28 years before suit, leaving a 
widow B. and two brothers. B.’s name was recorded 
in the revenue papers as owner. of A.’s property. B. 
subsequently transferred the property entered in her 
name to C. C. then sued the lambardar for profits 
'of the property. Within six years of the transfer, the 
heirs of the two brothers of A. brought a suit for dec- 
laration of ownership on the ground that they were 
the owners in possession of the property recorded in 
ihe name of B., that she soon left the village and nevor 
received any share of the profits and that she had no 
right to transfer it: 

Held, that the suit was not barred by limitation. 
The transfer made by B. gave the plaintiffs a fresh 
cause of action for a declaratory suit. 


Second appeal from the .Additional Dis- 
trict Judge of Meerut, dated 8th February 
1913. 

Mr. Benode Behari, for the Appellants, 

Mr. Muhammad Ishaq, for the Respondents. 


JUDGMENT,—The essential facts of this 
case may be stated as follows:—The plaintiffs 
asked for a declaration that they themselves 
together with certain persons, impleaded as 
proforma defendants, were the owners and in 
possession of certain specified zemindari 
property. The property in question stood 
recorded inthe name of one Musammat Jhan- 
dia, who was defendant No. 2 in the suit, 
The Court of first instance framed a number of 
issues and finally came to the conclusion that 
the plaintiffs were entitled toa declaratory 
decree, in respect of ths of the property 
claimed by them and the suit was accord. 
ingly decreed to this extent only. In this 
decree, the plaintiffs acquiesced, lbut it was 
taken in appeal tothe District Judge by 
Musammat Jhandia and by Shamsnddin, 
defendant No. 1, who was a transferee from 
defendant No. 2. The memorandum of 
appeal to the Court of the Distriot Judge 
raised a-number of questions, but the appeal 
was disposed of upon a single finding, viz., that 
the suit was barred by Article 120 of the 
first Schedule to the Indian Limitation A»^t as 
not having been brought within six years of 
the date on which the cause of action accrued 
to the plaintiffs. The learned Additional 
District Judge who decided the appeal also 
talks about the suit as being “barred by 
twelve years’ rule of limitation," He does 
not explain what Article of the Indian 
Limitation Act he considers applicable to the 
facts of this case so as to impose a 
twelve years’ rule of limitation, and I am 
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honestly unable to understand this part of 
his judgment. I must deal with the appeal 
before me as raising the simple question 
whether or not the suit was barred by Article 
120 aforesaid. The name of Musummat 
Jhandia had been recordea in the revenue 
papers some twenty-eight years before the 
institution of the suit, and the entry in her 
favour was continued in the papers drawn 
up ab a revision of Settlement, which 
took place some sixteen years later, 
It is perfectly possible that either of these 
ciroun.stanóes might have furnished the 
plaintiffs with a cause of action for a suit like 
the present. The question is, however, whe- 
ther anything has happened since, which 
furnishes the plaintiffs with a fresh cause 
of action. The ruling relied upon hy the 
Court below is the decision of a Bench of this 
Court in Akbar Khan v. Turaban (1) but it- 
seems to me quite clear from that ruling, 
as well as from the previous decision of 
another Bench of this Oourt which is 
referred to therein, that a plaintiff will 
not necessarily be debarred for ever from 
maintaining a declaratory suit in respect 


of a particular right or title possessed 


by him, merely because there was a slander 
of his title on the part of the very same 
defendant more than six years previously, in 
respect of which the plaintiff did not think 
it worth while to take any action. This was 
clearly laid down by a single Judge of this 
Court in the case of Ilahi Bakhsh v. Harnam 
Singh (9). In the present case, Musammat 
Jhandi& was the widow of one Kalwa, who 
died possessed of certain property leaving 
behind him the said widow and two bro. 
thers. The plaintiffs in this case and the 
pro forma defendants are the heirs and ' 
successors of the aforesaid two brothers. 
What the evidence on the record proves is 
that these brothers and their heirs after 
them acquiesced in the entry of Musammat 
Jhandia’s name in the revenue papers as 
having succeeded to the entire share which 
had formerly belonged to Kalwa. As to 
what the result of their acquiescence was, 
that’ is to say, as to whether Musammat 
Jhandia did or did not derive any benefit 
fiom the property which stood recorded in 
her name, there has been a conflict 

(1) L Ind. Cas. 557;5 A. L. J. 697; 31 A. 9; A. W. N. 


(1908) 252; 4 M. L. T. 444. 
(2) A. W. N. (1898) 215. 
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of evidence and no clear finding by the lower 
Appellate Court. 
Musammat Jhandia never sued the plaintiffs 
or the particular plaintiff, Rahmatullah, who 
in his capacity of lambardar has been realize 
ing the profits of the share in question, to 
recover by process of law any portion of the 
profits apparently due to her on the face 
of the entry in the village papers. What 
has happened recently is that Musammat 
Jhandia has transferred a portion of the 
share recorded in her name to the defendant, 
Shamsuddin and,that Shamsuddin has brought 
a suit for profits against the lambardar. In 
my opinion, this transfer and the institution 
ofa suit by ` Shamsuddin, both of which 
events have occurred well within six years 
of the institution of the present suit, did 
furnish the plaintiffs with a fresh cause of 
action. It must always be remembered that 
when a Court is dealing with a plea that the 
suit as brought is barred by limitation, it 
must take the fasts alleged by the plaintiff 
and look at the case from that point of view. 
The plaintiffs say that Musammat Jhandia 
left the village not long after her husband’s 
death, that she never received any share of the 
profits and that the entry of her name in 
the village papers would, therefore, cause them 
no trouble or annoyance. They did not, in 
fact, think it worth while to institate any suit 
on the cause of action afforded by that entry, 
until Musammaét Jhandia herself went further 
aud brought things to an issue by making a 
transfer in favour -of Sbamsnddin, who 
promptly instituted a suit for recovery of 
profits. lam quite satisfied that the plaint- 
iffs thereby obtained a new cause of action 
and that their suit should not have been 
dismissed on the sole ground upon which it 
has been dismissed by the Court below. I, 
therefore, set aside the decree of the lower 


Appellate Court and remand the case to that , 


Court under the provisions of Order XLI, 
rule 28, of the Code of Civil Procedure with 
directions to re-admit the appeal under its 
original number and proceed to determine 
the same with reference to the remaining 
pleas raised in the memorandum of appeal. 
Costs will abide the event. The costs in 
this Court will include fees on the higher 
scale. 


Decree set aside; 
Case remanded, 
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MADRAS HIGH COURT. 
SgcoNp Civit Apewat No. 1001 or 1912. 
November 6, 1913. 
Present; —Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield, 


. K. VENKATAYA HEGGADE —PLAINTIFF— 


APPELLANT 
versus 


KUPPANNA alias RAGHAVENDRA RAO 


~~ DErENDANT— RESPONDENT. 

Oivil Procedure Code (Act V of 1908), s. 73— Rate- 
able distribution — Two attaching decree-holders —One 
ewecuting his own decree—Other ewecuting attached 
decree —Right to claim rateable distribution. 

A.sued B. and before judgment attached a decree 
which B. had obtained against O. A:s suib was . 
decreed and in executing his decree, A, applied 
for the execution of tha decree against C. The 
proceeds of execution were paid into Court. D. 
another decree-holder against B., made a similar 
attachment and claimed rateable distribution. It 
was contended by D, that as A. had not executed his 
own decree but merely applied for execution of 
the attached decree, he was not entitled to rateable 
distribution: 

Held, that.as A. had applied for the exeoution of 
the attached decree, only to the extent of the amount 
due to him under his own decree, he wasin effect 
executing his own decree and was entitled to 
rateable distribution. : 


Appeal against the decree of the Subordi- 
nate Judge of South Canara in Appeal Suit 


.No. 201 of 1910, preferred against that of 
the District Munsif of Udipi, in Original] Suit 


No 891 of 1909. 

Mr. B. Sitarama Row, for the Appellant, 

Mr. K. Y. Ad:ga, for the Respondent. 

JUDGMENT.—The Ist defendant, as the 
plaintiff in Original Suit No. 562 of 1906, 
attached before judgment the deeree in 
Original Suit No. 185 of 1899 which had 
been passed in favour of the 2nd defendant, 
who was the defendant in Original Suit No. 
562 of 1926. The plaintiff also attached the 
deeree in Original Suit No. 135 of 1899, 
After obtaining his decree, the lst defendant 
executed the decree in Original Sait No, 135 
and the proceeds were distributed between 
the plaintiff and the Ist defendant. The 
plaintiff now sues for a declaration that the 
lst defendant is not entitled to any share 
as he had not applied to execute his decree 
in Original Suit No. 562 of 1906, His claim 
was disallowed in both the lower Courts, 

A decree-holder, who has applied to exe- 
cute his decree alone, is entitled to rateable 
distribution. The fact that he has attached 


‘the property before judgment has been held 


by the Court not to be sufficient to entitle 


- 
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him to do so. Butin this case, the first de- 
fendant has executed the decree in Original 
Suit No. 135 of 1899, and he was entitled to 
execute only as the attaching decree-holder. 
He was carrying out the execution of his own 
decree in executing the decree he had attach- 
ed. An application to execute the attached 
decree must, in the circumstances, be regarded 
what itis in effect, as an application to exe-. 
cute his own decree. In fact in the appli- 
cation made by the Ist defendant to execute 
the attached decree the amount of the decree 
debt is stated to be the amount due to him- 
self under his own decree, and therein he also 
fully explains his position as an attaching 
decree-holder. It is contended before us that 
the application should comply with the re- 
quirements of section 235 of the Civil Pro- 
cedure Code of 1882 and the details given 
are those which are required to be stated in 
an application to execute the attached decree. 
But this is only a flimsy technicality. If the 
lst defendant had given all the particulars 
of his own decree as well as of the attached 
decree, no objection could have been raised 
on this ground. We do not see in what 
other manner the Ist defendant could have 
proceeded against the property in question in 
execution of his own decree excspt by the 
adoption of the course he actually took. 

We, therefore, hold that the 1st defendant 
is entitled to share in the distributioa of the 
proceeds realised. We confirm the decree 
and dismiss the second appeal with costs, 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Cryin. MisognnANEOUS APPHAL No. 239 or 1913. 
July 8, 1913. 
Present: —Mr. Justice Richardson and 
Mr. Justice Newbould. 
Lala NIRUS NARAY AN—-APPELLANT 
versus 
PEARI DAI DEBI AND oTHERS— 
DEcRgEE-HOLDER3— RESPONDENTS. 
Haecution of decree —Surety bound to produce judg- 
ment-debtor on week's nolice or in defaultto pay certain 
sum — Application for ewecution dismissed for default — 
Decree-holder's attempt to execute decree against surety 
— Liability of swrety— Civil Procedure Code (Act V of 
1908), ss, 55, 145 (c). 
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If a bond for the production of a judgment-debtor 
is to apply not only to the particular proceedings in 
execution in which the security is given but to all 
fature proceedings, the bond must say so. 

The conditions of a surety bond were that 
on receiving a weok's notice tho surety would 
produce the jndgment-debtor in Courb and in default. 
would pay a sum of money; in the. recitals at 
the commencement of the bond, particular reference 
was made to the number of the execution case. The 
execution case having been dismissed for default of 
the decree-holder, the Jatter sought in a subsequ( b 
application to execute the decree against the surety: 

Held, that the bond was only in force during the 
pendency of the application for execution during the 
course of which it was executed, and-that the liability 
did nob continue to exist after the deoree-holder’s 
application for execution had been dismissed. 

Lalji Sahoy v. Odoya Sundert Mitra, 14 O. 757, fol- 

lowed, . 

Appeal from the order of the District Jadge 


_ of Bhagalpore, dated the Ist of April 1913, 


affirming that of the Munsif of that 
District, dated the 10th of Febraary 1913. 

Moulvi Mahammad Khurshed Hussain, for 
the Appellant. 

Babu Bepin Behury Ghose, for the Bondi 
ents. 

JUDGMENT.—The decree obtained by the 
decree-holders, the respondents before us, 
is a rent-decree dated the 14th February 
1908, The first application for execution o o^ 
that decree was made on the llth July 1970 
and was dismissed on the 21st January 1911. 
The second application was made on the 
Sth August 1911, the case being numbered’ 
518 of that year. In the course of the pro- 
ceedings which took place upon that applica- 
tion, one Sheotahul Rai was brought before 
the Court under arrest on the 16th January 
1912. It appears that Sheotahul was not 
one of the original judgment-debtors but 
was himself, so to speak, a constructive 
judgment-debtor under section 145 of the 
Civil Procedure Code, the section under 
which it is sought to make the appellant 
liable, Onthe same date, the 16th January, 
the appellant before us executed a bond in 
the following terms:— Whereas in the case- 
of Srimati Pearidebi, decree-holder, against 
Ram Rekha Rai judgment-debtor. Sheotahul 
Rai, objector, in case No. 518 of 1911, 
Munsif, 2nd Oourt, Bhagalpore, has-been 
arrested and is present in Court, I, in full 
possession of understanding and with proper 
senses, affirm that on being inform d a weet: 
before of the day on which the Court would 
require the production of Sheotahul Rai, | 
shall present him (sheotahal Rai) in Court 
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in case of not producing the said person, 1 
shall pay from my own person and property. 
So I -execute this security-bond, so that it 
may be of use when required. It may be 
noted that in case of not producing the person; 
I shall pay Rs. 354.12," This bond 
was accepted by the Court on the 17th 
January and Sheotahul was released on that 
date from custody. On the 5th July 1912, 
the application was dismissed for default on 
the part of the deecree-holder. An applica- 
tion which was subsequently made for the 
restoration of the case to the file was also 
dismissed on the 30th July 1912. The 
application for execution to which this appeal 
relates was made on the 22nd August 1912. 
Thereafter notice was issued to the appellant 
requiring him if he had any objection to the 
execution of the decree to appear and show 
cause. The notice apparently contemplated 
execution of the decree against the appellant 
under the provisions of section 145 to which 
we have already referred. At any rate, it 
was understood in that seuse by the appellant 
who appeared and filed certain objections, 
Those objections bave been disallowed by 
both the Courts below and in consequence 
the appeal before us has been preferred. 


Without abandoning the objections taken 


at the time, it has been further contended 
before us that the bond executed by the 
appellant on which the proceedings as against 
him are based, was discharged when case No. 
518 of 1911 was dismissed. This point does 
not a&ppear.to have been taken in either of 
the Courts below but it is a point-which arises 
on the face of the record and the greater part 
of the argument has been directed to it. In 
our opinion, the objection is one which we 
should consider and it appears to us to be 
well-founded. 

It may be conceded to the -respondents 
as was argued by their learned Pleader 
that the bond in question was nota bond 
entered into under section 55 of the Code 
of Civil Procedure. It does not appear that 
Sheotahul ever expressed any intention of 
applying to be declared insolvent. On that 
footing, section 55 is not in terms applicable 
to the transaction which the bond embodies 
and to that extent the case is distinguishable 
from the case to which we shall refer. It 
may be further conceded that assuming that 
the bond is still in force, and apart from the 
question whether the appellant did or did 
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not in effect receive notice to produce 
Sheotahul, the decree might be executed 
against the appellant under the provisions 
of section 145. The order of the Court is 
perhaps capable of being understood in this 
way, that Sheotahul was released on the con- 
dition that he would appear when called 
upon, so that the appellant became security 
for the falfilment of the condition so imposed 
upon Sheotahnul. The case would then 
fall within clause (c) of section 145, But the 
proposition that this bond was only in force 
during the pendency of the application for 
execution during the course of which it was 
executed, appears to us to be reasonable in 
itself and to be supported by authority. The 
case to which we refer is the case of Lalji 
Sahoy v. Odoya Sunderz Mitra (1). 16 will be 
observed that there is no express condition in 
the bond such as would or ought to be found 
in a bond executed under clause (4) of section 
95; that is to say, the appellant did not, by 
express words, become a surety for the 
appearance of Sheotahul Rai “in any pro- 
ceeding upon the application or upon the 
decree in execution of which he was arrest- 
ed." The conditions of the bond were simply 
that on receiving a week’s notice the appel- 
lant wasto prodace Sheotahul in Court and 
in default was to pay a sum of money from 
his own pocket. lt may further be observed 
that in the recitals at the commencement 
of the bond, particular reference is made to 
Case No. 518 of 1911. Regard being had 
to these considerations, we are of opinion 
thatthe principle involved in the decision 
of this Court in the case to which we have 
referred, applies to the present case. The 
relevant observations of the learned Judges 
are the following:— But we are not prepared 
to hold that the liability continued to exist 
after the decree-holder's application for 
execution had been dismissed. It seems to 
us that the security bond has reference only 
to the proceeding actually before the Court; 
and thatthe power reserved to the Court 
under section 336 to realise the security in 
execution of the decree cannot be exercised 
when the execution proceeding having been 
dismissed is no longer in existence. The 
dismissal ofthe application would, undoubted- 
ly, result in the discharge of the debtorif in 
custody and in the release of any property 


(1) 14 0. 767. 
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attached under the decree; and we ‘cannot 
see that the property of a surety is more 
stringently bound than that of the debtor 
himself unless 16 be expressly so provided 
in the bond.” Section 336 in this extract 
corresponds to section 145 of the present 
Code. No doubt, as we have already said, 
the bond here may not be, strictly speaking, 
& bond under section 55. But the obser- 
vations, we have quoted, are general in their 
character. They apply to any bond for the 
production of a judgment-debtor whether 
the bond be within or without the scope of 
section 55. And indirectly that section 
assists the appellant. A comparison of its 
terms with the terms of the corresponding 
section in the ‘Code of 1882 indicates that 
the Legislature was of opinion that if a 
bond for the production of a judgment- 
debtor is to apply not only to the particular 
proceedings in execution in which the 
security is given but to all future proceedings, 
the bond must say so. 

in the view we take, it is unnecessary for 
us to consider the other objections, to the 
present application for execution, The 
appeal is allowed, The respondents cannot 
execute their decree against the appellant 
and the Rule or notice issued upon him in the 
Court below is discharged. 

The appellant is entitled 
throughout. 
this Court at two gold mohurs. 


Apreul allowed, 


to his costs 


ALLAHABAD HIGH COURT. 
PFiggr Civi AbPPEAL No. 100 or 1913. 
July 29, 1913. 

Present: —Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Piggott. 
MAKHAN DAS-—-DEFENDANT—-APPELLANT 
versus 
MANNU LAL— PLAINTIFFS AND OTHERS—- 


DEFENDANT3-— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. V,r, 15— 
Service of summons on paternai uncle of defendant. 

The service of the summons in a suit is a very im- 
portant part of the procedure. Sofar as possible, service 
must be personal. A service of summons on the 
paternal uncle of a defendant, who lives with him, 
is not sufficient unless it is proved to the complete 
satisfaction of the Court that the defendant could 
not be found. 
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First appeal from the order of the Sub- 
ordinate Judge of Cawnpore, dated the 19th 
of Apri] 1918. 

Mr. Muhammad Ishaq, for the Appellant. 

Mr. Véshnuram (for the Hon'ble pr Sunder 
Lal), for the Respondents. 

JUDGMESNT.—This appeal arises out of 
an order of the Court below refusing to 
set aside an ex parte decree. The applicant 
in the Court below swore that he had never 
been served with the summons. There was 
no affidavit contradicting this statement. 
The learned Judge says:—- The summons was 
delivered to the own paternal uncle of the. 
applicant, Now the applicant pleads that the 
paternal uncle is not in his senses but he gives 
no proof of it, nor does he give any proof to 
show that he was not informed of the institu- 
tion of the suit." The service of the summons 
in suits js a very important part of the 
procedure. The Code itself provides that 
as far as possible Service must be personal. 
Rule 15 provides that “where in any suit 
the defendant cannot be found and has 
no agent empowered to accept service of 
the summons on his behalf, service may 
be made on any adult male member of 
the family of the defendant who is residing 
with him.” If it had been shown to the 
complete satisfaction of the Court that the 
present appellant could not be found and 
that service for that reason had been made 
upon bis paternal uncle who lived with 
him, the Court would have been entitled 
to have held the service sufficient. But 
there appears no evidence whatever that 
there was any difficulty in finding the appel- 
lant. It appears to have been considered 
that it was quite sufficient to hand the sum- 
mons to his paternal uncle. This view 
of the law is not correct. Wo must allow 
the appeal, set aside the order of the Court 
below, grant the application to set aside 
the decree and remand the case with diree-- 
tions to readmit the case upon its file of 
pending cases and proceed to dispose of it 
according to law. We make no order as 
to costs of this appeal. The costs in the 
Court below will be costs in the cause. 

Appeal decreed; Cause remanded. 
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CALCUTTA HIGH COURT. 

Civit, MisoELLANEOUS APPRALS Nos. 239, 
231 To 284 or 1911. 
August 26, 1918. 
Present; — Mr. Justice N. Chatterjea and 
Mr, Justice Walmsley. 
MAHAMAYA PRASAD SINGH AND OTHERS 
— DEOREE- HOLDERS — ÁPPELLANTS 
versus 


ABDUL HAMID AND ANOTHER — JUDGMENT- 


DEBTORS— ResFONDENTS. 

Inmitation— Decree incapable of execution —Question 
of limitation, if can arise so long as decree remains 
incapable of execution —Time for application for execu- 
tion to run from amendment of decree making it capable 
of execution — Bengal Tenancy Act (VIII of 1885), 
8, 184, Sch. III, Art, 6. 

Limitation for an application for execntion of a 
decree can apply only where there is w decree which 
can be executed at the date it is passed; for so long as 
no decree capable of execution is in existence, no 
question of limitation arises with respect to ib 
and, consequently, a decree which cannot be executed 
cannot be time-barred. 

Muhammad Soleman Khan v, Muhammad Yar Khan, 
17 A. 39; A. W. N. (1894) 191, relied upon. 

A decree for which the limitation is prescribed 
by Article 6 of the Bengal Tenancy Act, is one which 
is capable of execution. 

A. Court by its judgment dated December 23, 1902, 
held that the plaintiff was entitled to rent ab the rate 
claimed by him and allowed the plea of part payment 
set up by the defendant, but the decree did not 
mention the amonnt claimed, the annual rent, or the 
amount of rent and costs decreed. The defendants’ 
appeal was dismissed on April 28, 1905. The decree- 
holder applied for execution of the decree in Decem- 
ber 1907, but the judgment-debtor succeeded in 
getting the application for execution rejected on the 
ground that the decree was incapable of execution. 
Thereupon the decree-holder applied to the High 
Court and got the decree amended on June 23, 1909 
and made the present application fer execution on 
October 2, 1909: 

Held, that the decree was not time-barred, and it 
was not open to the judgment-debtors to say that 
the decree was capable of execution before it was 
amended. 


Appeals from the orders of the Distriot 
Judge of Darbhanga, dated February 24th, 
1911, affirming those of the first Munsif of 
that place, dated March 5th 1910. 


FACTS,.—This appeal arises out of an 
application for execution of a decree for rent 
under the Bengal Tenancy Act not exceed- 
ing Rs. 500, and the question is whether 
the application for execution is barred by 
limitation, haviog regard to the provisions 
of section 184 and Article 6, Schedule III of 
the Bengal Tenancy Act. 

It appears that in the reni suit, the Court 
of appeal by its judgment, dated the 23rd 
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December 1902, held that the plaintiff was 
entitled to rent at the rate claimed by him 
and allowed the plea of part payment set 
up by the defendant. The decree, however, 
which was prepared did not mention the 
amount claimed, the annual rent, or the 
amount of rent and costs decreed. The de- 
fendant's appeal to the High Court was 
dismissed on tho 28th April 1905 aud the 
decree of the lower Appellate Court was 
accordingly confirmed. The decree-holder 
applied for execution of decree in December 
1907, but the Court rejected the applica- 
tion on the ground that the deeree could 
not be executed. Thereupon, the decree- 
holder applied to the High Court for amend- 
ment of the decree by inserting in it the 
annual rent, the amount claimed and the 
amounts decreed as rent and costs. This 
Court thereupon made the following order 
on the 6th July 1903:—"The decrees passed 
by thelower Appellate Court in these vases 
do not state what reliefs are granted to 
the successful parties before it. The decrees 
should specify the reliefs granted. We ac- 
cordivgly direct that the decrees be modified 
and the reliefs granted be specified from a 
perusal of the plaints and judgments of the 
lower Appellate Court.” This order appears 
to have been madein the absence of the 
jadgment-debtor who subsequently made an 
application stating that he did not get 
notice of the decree-holder’s application in 
time for instructing Pleader to oppose the 
said application and prayed for setting 
aside the said order and the following order 
was made on the 16th July 1908:~—“The 
order made by us on the 6th July last on 
the application of the respondents for 
amending the decrees of the lower Appellate 
Court will stand, but that order should con- 
tain a further direction that the present 
petitioner, namely, the appellant in this Court, 
will be entitled to raise any question as to 
limitation in the execution proceedings and 
our order for amendment of the decree will 
nob affect any such plea of limitation, We 
do not express any opinion on the question of 
limitation." The decree was accordingly 
amended on the 23rd June 1909, 

The present application for execution of 
the decree was presented on the 2nd Octo- 
ber 1909, and the judgment-debtor opposed 
it on the ground that it was barred by 
limitation. Both the Courts below gave 
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effect to the objection, and the  deoree- 
holders appealed to the High Court. 


Dr. Rash Behary Ghose and Babu Shoroshz 
Oharan Mitra, for the Appellants. 

Moulvies Muhammad Mustofa Khan and 
Abul Ashan, for the Respondents. 


JUDGMENT.—(Their Lordships, after 
stating the facts, said):— 
We are of opinion that the application 


for execution of the decree is not barred by 
limitation. Article 6 of Schedule III of the 
Bengal Tenancy Act, no doubt, provides a 
three years’ limitation for an application 
for execution of a rent-deeree passed under 
that Act not exceeding Rs. 500 and the 
time is to’ run from the date of the decree. 
But that limitation can apply only where 
there is a decree which can be executed at 
the date itis passed. The decree, in the 
present case as originally passed, was one 
wholly incapable of execution and until it 
was amended under the order of the High 
Court in 1909, there was no decree which 
was capable of being executed. We think 
that if Article 6 of Schedule III of the 
Bengal Tenancy Act were to apply to such 
& decree, the decree holder may be deprived 
of the fruits of a judgment in his favour 
through the fault or delay of the Court or 
of its officer in drawing up a decree which 
can be executed. It is not a case where 
the decree could be executed although the 
decree-holder could not obtain the full 
benefit of the judgment owing to the decree 
not being in accordance with and not fully 
expressing the result of the judgment. A 
similar view was taken in the case of 
Muhammad Suleman Khan v. Muhammad 
Yar Khan (1). In that case, the decree, as 
originally framed, was fonnd by the High 
Court to be incapable of execution and waa 
not finally amended by that Court so as to 
become capable of execution, until nearly 
twelve yeara after it was passed, and it was 
held that an application to execute such decree 
which was made within three years from 
the date of the amendment of the decree 
was within time. The learned Judges in 
that case were of opinion that Article 178 
of the Limitation Act was-applicable to 
such adecree, but it seems tous that so 
long as no decree capable of execution ig 


(1) 17 A. 39; A. W. N. (1804) 191. 
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in existence, no question of limitation arises 
with respect to it. 


We do not express any opinion upon the 
questions whether the decree-holder can get 
afresh start from the date of amendment 
of adecree which is capable of execution, 
though such decree may not be in entire 
accordance with the judgment, and whether 
a case of amendment of decree comes within 
the words “review of judgment” in Article 
6 clause (8) of Schedule III of the Bengal 
Tenancy Act, the provisions of which are 
similar to those which were contained in 
clause 3 of Article 179 of Act XV of 1577 
(before clause 4.was introduced by the 
present Limitation Act IX 0f 1903) as to 
the construction of which there is some 
difference of judicial opinion. The facts of 
the present case are peculiar. The decree 
did not at all specify the relief granted, 
and the judgment-debtor succeeded in 
getting the application for execution made 
in 1907 rejected on the ground that the 
decree was incapable of execution. Under 
these circumstances, we do not think that it 
is now open to them to say that the 
decree was capable of execution before it 
was amended. 


The learned District Judge has held that 
the decree was “time-barred and, there- 
fore, legally dead” at the time when the 
application for amendment was made, three 
years having passed from the date of the 
original decree. But wo think the decree 
stands practically in the same position as it 
would have stood, had it not been signed 
by the Judge all this time. In either case, 
it would not be capable of execution, and 
wedo not see how a decree which cannot be 
executed could be “dead” or time-barred. 
Weare fully alive to the fact that the 
object of the Legislature in prescribing a 
three years' period of limitation for execu- 
tion of  rent-deerees under the Bengal 
Tenancy Act,is that such decrees should 
not be kept pending for a long time like 
ordinary decrees, but we think the decree | 
for which a limitation is prescribed by 
Article 6 of the Bengal Tenancy Act is one 
which is capable ‘of execution. We are 
accordingly of opinion that the application 
for execution is not barred by limitation. 
In this view, itis unnecessary to consider 
whether the present application for execu. 
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tion can be said to be a continuation of the 
previous aplication made in 1907. The 
orders of the Courts below are set aside, 
and the case is sent back to the Court of 
first instance so that ib may proceed with 
the application for execution according to 
law. 

The appellant is entitled to his costs in 
this Court. We assess the hearing-fee at 
one gold mohur. Hach party will bear his 
own costs in the Courts below. This judg- 
ment will govern the other Appeals Nos. 281 
to 984 of 1911. 

Orders set aste ; Oases remanded, 


ALLAHABAD HIGH COURT. 
Privy Councim Appriication No. 6 or 1913. 
‘May 9, 1813. 

Present: —Sir Henry Richards. Kx. Chief 
Justice, and Justice Sir P. C. Banerji, Kt. 
SRI KISHAN LAL—- APPLICANT 
Versus 


KASHM!RO AND 0THERS— OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), 5. 110 —Privy 
Council Appeal — Leave to Appeal—Subject-matter of suit 
more than Rs, 10,000 but subject-matter of appeal to 
Privy Council less than Rs. 10,000—Amouwnt indirectly 
involved more than Rs. 10,000. 

The value of the subject-matter of a suit exceeded 
Rs. 10,000 and the decree of the first Cour& therein 
was reversed by the High Court. 

The value of a proposed appeal to the Privy 
Council was less than Rs. 10,000 but it raised a ques- 
tion as to the validity ofan award which affected 
property exceeding Rs. 10,009 in value: 

Held, (1) that the case fell within the provisions of 
paragraph 2 of section 110, Civil Procedure Code; 

(2) that the paragraph referred to above was very 
wide and general; 

(3) that as the decree of the High Oourt involved a 
question respecting property of value exceeding 
Rs. 10,000, leave to appeal should be’ granted. 

Macfarlane v. Leclarie, (1862) 15 Moore's P. C. 
181; 8 Jur. (N.s.) 267; 10 W. R. 324, referred 
bo ; 

mb Aliman v. Musammat Hasiba, 1 0. W. 
T ` Anand Chandra Bose v. Broughton, 0 B. 
L ‘elied upon, 

sion for leave to appeal to His 
Ma,, . in Council against the decision 
of $ Shards, O. J., aud Banerji, dJ., 
meversing the decree of the Subordinate 
dge of Meerut. 

The Hon’ble Dr. Sunder Lal, for the Appli- 
cant. 


Mr. Nihal Chand, for the Opposite Party. 
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JUDGMENT.—This is an application for 
leave to appeal to His Majesty in Council. 
The value of the subject-matter of the 
suit in the Oourt below exceeded Rs. 10,000, 
but that of the proposed appeal to His 
Majesty in Council is Rs. 8, 767.2.0, that 
is, below Rs. 10,000. The decree of this 
Court reversed the decree of the Court below. 
It is contended that under section 110 of 
the Code of Civil Procedure, the appellant has 
aright to appeal to His Majesty in Counoil 
because the decree of this Court involves, 
directly or indirectly, a claim or question 
respecting property of value exceeding 
Rs. 10,000. The question in this case was 
whether an arbitration award was binding 
upon Musammat Kashmiro, one of the 
respondents to the proposed appeal. It is 
admitted that the award relates to pro- 
perty far exceeding Hs. 10,000 in value. 
This Courb held, reversing the decision of 
the Court below, that the award was not 
binding on the lady for reasons stated in this 
Court’s judgment. Itis the correctness of 
this decision which is challenged in the pro- 
posed appeal.- If the decree of this Court 
becomes final, the question of the validity of 
the award will also become final as regards 
property other than the property in dispute 
in the present suit. [t is, therefore, clear 
that the decree of this Court does involve a 
question relating to property of value exceed- 
ing Rs. 10,000. 

It is contended on behalf of the opposite 
party that unless there is at the time of the 
presentation of the application for leave to 
appeal a dispute pending in some Court 
respecting other property of the value of 
Rs. 10,000, leave cannot be granted under 
section 110. We are unable to agree with 
this contention, The first paragraph of the 
section provides for cases in which the value 
of the subject-matter of the suit and of 
the subject-matter in dispute on appeal 
to His Majesty amounts 9 Rs. 10,000, or 
upwards. The second paragraph was 
intended to provide for cases in which, 
although the value of the subject-matter of 
the suit or subject-matter in dispute on 
appeal to His Majesty was below Rs. 10,000, 
the decree or final order involved, directly 


“Or indirectly, a claim or question to or reg- 


pecting property of the value of Rs. 10,000, 
or upwards. The paragraph to which we 
have referred is very wide and general, and 
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it seems to us that it was clearly inserted 
in the section to meet a case like the 
present. The principle which underlies a 
question of this kind was discussed by 
their Lordships of the Privy Vouncil in 
the case of Macfarlane v. Leclarie (1), and 
it seems to us that in view of the opinion 
of their Lordships in that case, the second 
paragraph of section 596 of the Code of 
1882, which corresponds to section 110 of 
the present Code, was enacted, A similar 
view to that held by us appears to have been 
taken by the Caleutta High Court in 
Musammat Aliman v. Musammat Hasiba (2) 
and Anand Chandra Bose v. Broughton (3). 
As in the present case, the decree involves 
a question respecting property of value 
exceeding Rs. 10,000, and as the deci- 
sion of the Court below was reversed by 
this Court, the case, in our opinion, fulfils 
the requirements of section 110 of the Oode 
of Civil Procedure and we so certify. 
Leave granted, 

(1) (1862) 15 Moore's P. C. Cases 181; 8 Jur. 
(x. s.)267; 10 W.R. 324,16 Eng. Rep. 462; 137 R.R, 24. 

(2) 10. W. N. xelil. 

(3) 9 B. L. R. 423. 





CALCUTTA HIGH COURT. 
Seconp Orvin Appeat No. 3751 or 1910. 
September 4, 1913. 

Present: —Justice Sir Harry Stephen, Kr., and 
Mr. Justice Mullick. 

ABDUL ALL—PLrAINTIFF— 
APPELUANT 

versus — 
Syed REJAN ALI AND OTHERS— - 
DEFENDANTS — RESPONDENTS. 

Evidence Act (1 of 1872), s. 13—Transaction between 
two persons—Rights of third person— Whether transac- 
tion admissible against the third person, 

A. private transaction between persons, who have 
no power to bind a person whose rights it is sought 
thereby to affect, cannot be admitted as evidence 
avainst him under section 13 of the Evidence Act, 

" Dwarka Nath Bakshi v. Mukundw Lal Chowdhury, 5 
C. L. J. 55, dissented from. l 

Appeal from the decree of the First Sab- 
Judge of Sylhet, dated July 11, 1910, modify- 
ing that of the Second Munsif of Moulvi 
Bazar, dated January 6, 1910. 

Babu Ambika Oharan Das, for the Appel- 


 Jant. 
Moulvi Nuruddin Ahmed, for the Respond- 


ents, 


INDIAN CASES. 


. (1918 


JUDGMENT.—The plaintiff in this case 
sues for a five-annas share ina maliki right 
in certain land, and other reliefs. In the 
first Court, the sait was decreed in his favour 
as far as the five-annas share was concerned. 
On appeal, it was found that he was not 
entitled to more than a two and a-half-annas 
share. Against this decision, the plaintiff 
has appealed. . 

The plaintiff's case is that Abbas Ali, his 
maternal grandfather, owned a ten-annas 
share in the maliki right in the land in dis- 
pute. He gave five-annas of this to his 
daughter, the -plaintiff’s mother, and five- 
annas tothe plaintiff and then died. The 
contesting defendant is Abbas Ali’s brother, 
and contends that he and Abbas Ali owned 
the ten annas malik: right in equal shares, 
so that Abbas Ali’s gift to the plaintiff, 
though it purported to convey five annas, did 
not in fact convey more than two.annas and 
a half. The lower Appellate Court adopted 
this view, relying on two deeds, one executed 
by the plaintiff's mother, acting through his 
father, in favour of the contesting defendant 
in which it was recited that the gift of ten- 
annas by Abbas Ali was due to a mistake, 
and that he was entitled to deal and intended 
to deal with five-annas only; the other being 
a pottah executed by the plaintift’s mother 
and father in which they stated that a five- 
annas share in the property belonged to the 
contesting defendant. Before us itis argued 
that the two documents, we have referred to, 
were not admissible in evidence; and we are 
of opinion that this contention is sound. 
The plaintiff was admittedly a stranger to 
both the instruments; but itis contended that 
they are never-the-less admissible against him 
by virtue of section 13 of the Evidenca Act: 
and the decision in Dwarka Nath Bakshi v. 
Mukundu Lal Ohowdhury (1) supports this 
view. The facts of that case are not to be 
distinguished from those before us, aud if the 
whole of the judgment is binding on us, it ts 
an authority for the proposition it is cited to 
support. The case, however, seems to have 
been decided on findings of fact unconnected 
with the admissibility of the documents in 
the case, and against the plaintiff in whose 
favour they + ere produced. The ruling 
to the admissibility of the documents w 
therefore, obzter; and we cannot agree with 
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ihe la ^ there laid down. The decisions 
relied yn are those of Daitari Mohan: v. 
Jugo Bundhoo Mohanti (2) and Vythtlinga v. 
Venkatachala (8). But in tbe former of 
these cases, the decision a8 to the document 
referred to only related to the manner in 
which it was sought to prove it, though the 
head-note conveys a different impression, and 
in the latter the documents referred to the 
tenure ou which a whole village was held, 
which is a very different case from the pre- 
sent. The well-known cases referring to the 
effect of a jadgment not between the parties 
seem to us not to decide the present question. 
We know of no authority for saying that a 
private transaction between persons who 
have no power to bind a person whose rights 
it is sought thereby to affect can be admitted 
as evidence against him; and the obvious 
dangers that might arise from sucha pro- 
ceeding make us unwilling to hold that such 
a transaction is one that comes under sec- 
tion 13 unless we are obliged to. 

The appeal is, therefore, allowed; the deci- 
sion of thelower Appellate Court is set aside 
and that of the Munsif restored. The appellant 
is entitled to his costs in this Court. On 
looking at the judgment of the Munsif, we 
make no order as to the costs in the lower 
Appellate,Court. 


Appeal allowed, 
(2) 23 W.R, 293, 


(3) 16 M. 194, 


ALLAHABAD HIGH COURT. 
Secono Civin Aspect No. 874 or 1912, 
March 17, 1913. 
Present:—Justice Sir Henry Griffin, Kt., and 

Mr. Justice Chamier. 
BAKHSHI RAM — DEFENDANT— 
APPELLANT 
versus 


LILADHAR AND oTBESS—PLAINTIEFS— 


RE&SFONDENTS, 

AMorigage— Admission of passing of consideration made 

in deed—Admissibility in evidence against auctione 
> purchaser— Plea of want of legal necessity not to be 
raised by auction-purchaser— Proof-— Attesting witness 
not seeing executant sign— Opportunity to produce 
further evidence. : 
An admission made in a mortgage-deed and 
before the registering officer by the mortgagor as to 
the passing of consideration is admissible in evidence 
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against the purchaser of the equity of redemption at 
an auction-sale in execution of a simple nioney-decree. 

Behari Lall v. Makhdum Bakhsh, 18 Ind. Cas, 744; 
11 A. L. J. 221; 35 Æ. 194, followed. 

Mahomed Mozuffer Hossain v. Kishori Mohun Rat, 22 
C. 909, referred to. 

Manohar Singh v. Sumitra Kuar, 17 A. 498; A. W. 
N, (1895) 93, not followed. 

An auction-purchaser of the right of the father 
alone in joint family property, which had been 
mortgaged by the father, is not entitled to raise the 
plea that a mortgage by the father was made without 
legal “necessity, so long as there is time yet for the 
sons to challenge his purchase. 

Mahammad Muzamil Ullah Khan v. Mithew Lal, 
11 Ind. Cas. 220; 8 A. L. J. 901; 38. A. 783, distingu- 
ished. 

Where the only attesting witness produced to prove 
a mortgage-deed was one who had not seen the execu- 
tant sign, the plaintiff ought to be given a further 
opportunity for producing evidence to prove the 
mortgage-deed. 

Second appeal from the decision of the 
Additional Judge of Aligarh. 

Dr. S. GU. Banerji (with him Mr. D.O. 
Banerji), for the Appellant. 

Mr. S. 0. Ohaudhart, (for Mr, J. N. Ohaudri) 
for the Respondents. 

JUDGMENT.— This was a suit by the 
respondents on three mortgages, dated August 
18th, 1878, March 15tb, 1890 and November 
13th 1898, bat for the purposes of the 
present appeal, we may regard it as a suit 
on the mortgage of March 15th, 1890, only. 
The first defendant to the suit was Kallu, 
the executant of the mortgage. Defendants 
Nos. 2,3 and 4 were the sons of Kallu. 
Defendant No. 5 was a lessee of the mort- 
gaged property and defendant No. 6, who 
is the appellant here, is a purchaser of the 
property in execution of a money-decree 
obtained by him against the defendant Kallu. 
The appellant put the respondents to proof 
of the mortgage and of the passing of the 
consideration and he also pleaded that the 
mortgage had been made without necessity. 
The first Court held that the execution of 
the mortgage was proved by the evidence 
of two witnesses Raghunath Prasad and 
Bhudeo, but that the passing of a portion 
of the cousideration had not been proved. 
That Court accordingly gave the respondents 
a decree for part only of the sum secured 
by the mortgage. On appeal, the District 
Judge agreed with the Court of first instance 
that the execution of the mortgage had 
been proved and held that it was not open 
to the present appellant to challenge the 
deed on the ground that it was not supported 
by necessity. On the evideuce he came to 
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the conclusion that the passing of the whole 
of the consideration for the deed had been 
proved and he varied the decree of the 
first Court accordingly. In second appeal, 
it is contended:—(1) that the District Judge 
was wrong in holding that an admission as 
to the receipt of the consideration made by 
the executant Kallu in the deed and again 
before the registering officer were admissible 
in evidence against the appellant, the auction- 
purchaser of the property, (2) that the 
appellant was entitled to raise the question 
of legal necessity, and (3) that the evidence 
relied on as proof of the execution of the 
deed did mot, as a matter of law, amount 
to proof of the execution of the deed. — 

The question whether admissions such as 
those made by Kalla in the present case 
are admissible against a subsequent auction- 
purchaser of the property was left open 
by our decision in Bekari Dall v. Makhdum 
Bakhsh (1). All that was held in that 
case was that such admissions are admissible 
against a subsequent purchaser of the pro- 
perty by a private treaty. But on the 
authorities, we must hold that there is no 
real ground for distinguishing between the 
case of an auction-purchaser and the case 
of a purchaser by private treaty. The deoi- 
sion of this Court in Manohar Singh v. 
Sumirta Kuar (2) has been relied on as 
authority for the proposition that such 
admissions are not admissible against a sub- 
sequent auction-purchaser of the property. 
The decision in that case was pronounced 
shortly before the decision of their Lordships 
of the Privy Council, in Mahomed Mozuffer 
Hossein v. Kishore Mohun Roy (8), was 
received in this country. In that case, their 
Lordships said that "where one man allows 
another to hold himself out as the owner 
of an estate, anda third person purchases 
it for value from the apparent owner in 
the belief that he is the real owner, the 
man who so allows the other to hold himself 
out shall not be permitted to recover upon 
his secret title, unless he can overthrow 
that of the purchaser by showing either 
that he had direct notice, or at least con- 
structive notice of the real title” and their 
. Lordships decided that this rule applied to 
& subsequent auction-purchaser of the pro- 


- (3) 18 Ind. Cas, 744; 11 A. D. J. 221; 35 A. 194. 
(2) 17 A. 428; A. W, N. (1895) 93. 
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perty. Their Lordships said: — this principle 
applies to Abdul Ali and the appellants are 
in the same position as they purchased only: 
his right, title and interest and are equally 
bound by it.” If such an estoppel is binds 
ing upon a subsequent austion-purchaser, 
there can be no doubt that an admission 


. made with reference to property is admissible 


in evidence against a subsequent auction- 
purchaser of the property. The value of 
the admission is another matter. The appel- 
lant in the present case must be held to 
be the representative-in-interest of Kallu 
and the statements made by Kallu in the 
deed and before the registering officer are, 
therefore, admissible against him. If there 
is no ground for distinguisbing between the 
case of an auction-purchaser and the case 
of a purchaser by private treaty, there can 
be no doubt of the admissibility in evidence 
of the statements made by  Kallu. On 
this point, there are several recent decisions 
of this Court. The first ground of appeal, 
therefore, fails. 


With regard to the second ground of 
appeal, the appellant must be regarded a8 - 
a purchaser of the rights of Kallu only. 
His purchase was made as recently as 1909 
and might yet be challenged by Kallu’s 
son. He is, therefore, in a different position 
from that occupied by the purchaser in 
the case of Muhammad Muzammil Ullah Khan 
v. Mithu Lal (4). In that case, it was 
held by the majority of the Court that 
the purchaser was entitled to challenge a 
mortgage made by one member of a Hindu 
family, because he had acquired title to 
the property by adverse possession against 
all the members. We must, therefore, hold 
that the appellant is not entitled to raise 
the question of the validity of the mortgage. 
With regard to the third ground of appeal, 
we think there ought to be a further inquiry 
by the lower Appellate Court. It appears 
that there were three supposed attesting 
witnesess to the mortgage. One named 
Raghunath Prasad, who was called, said 
that Kallu did not sign the deed in his 
presence; therefore, he was not an attesting 
witness. There is evidence that another 
supposed attesting witness named Sunder 
Lal is dead. Nothing is known about the 
third attesting witness. The respondent in 


(4) il Ind, Cas, 220; 33 A, 783; 8 A. LN J. s 901. 
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all probability relied on a decision of this 
Court according to which the evidence of 
Raghunath Prasad, if believed, was sufficient 
evidence of the execution, In view of a 
recent decision of the Privy Council, ib 
must be held on the record as ib stands 
that the bond in suit has not been proved. 
b the circumstances, we think that the 

espondents should be given a further oppor- 
tunity of producing evidence. We direct 
that the record be returned to the Court 
below for afresh finding on the question 
whether the mortgage-deed of March 15th, 
1890, has been proved. Further evidence 
will be taken; and on return of the finding 
ten days will be allowed for objections. 

Issue remilted. 


CALCUTTA HIGH COURT. 
SEGOND Civit, ApPPrAL No. 2118 or 1909, 
September 4, 1913. .. , 
Present:—Mr. Justice N. Chatterjea and 
Mr. Justice Walmsley  . 
BASANTA KUMARI DASYA— DEFENDANT 
No. l— APPELLANT 
versus 


MOHESH CHANDRA SHAHA AND OTHERS 


PLAINTIFFS- RESPONDENTS, 

Co-sharer—One co-sharer occupying portion of joint 
property— When other co-sharers entitled to joint posses- 
sion—“Ouster”, meaning of —No hostile title set up— 
Plaintiff occupying ejmali land without payment, whe- 
ther can claim. compensation for land occupied by 
defendant, his co-sharer. 

The mere fact of sole occupation by one co-sharer 
does not necessarily constitute an ouster of the other 
co-sharer nor does i5 entitle the latter to a decree for 
joint possession. 

Watson & Co. v. Ramchund Dutt, 17 I. A. 110; 18 
C. 10 (P. C2, Dijendra Narain ‘Roy v. Purnendu Narain 
Roy, 5 Ind. Gas. 171; 110. L. J. 189 and Ananda 
Chandra Sen v. Parbati Nath Sen, 4 C. L. J. 198, re- 
ferred to. 

"Ouster" must mean “dispossession” of one cos 
sharer by another where a hostile title is seb up by 
the latter, and where the occupation of the latter is 
not consistent with joint ownership. 

Sole occupation of different parcels of land by 
different co-sharers according to their convenience 
does not constitate ouster of the others 

The disputed land adjoined the dwelling houses 
of two co-sharers, A. and B., and was their joint pro. 
perty. B. built muponi theland. A. sued B. for joint 
possession and demolition of the buildinge, without 
alleging that he wanted the lands for ouilding or any 
other purpose or that he would sustain substantial 
| injury by reason of B.'8 sole occupation of the land: 


A. himself was in sole occupation of other ejmalz 
lands for which he did not pay anything to B. 

Held, (1) that joint possession could not be given 
to A. nor could demolition of the buildings already 
erected be ordered or B. restrained from buildiug 
on ii; 

(2) that A. could not claim compensation for the 
piece of land upon which B. had built. 


Appeal from the decree of the First 
Sub-Judge of Dacca, dated August 27th, 
1909, modifying that of the Additional 
Munsif of that place, dated February 25th, 
1909, 

Dr. Rash Behary Ghose, Babus Divarka Nath 
Ohakravarti and Harendra Narain Mitra, for 
the Appellant. 

Messrs, B Ohakravarti, S. P. Sinha, Babus 
Mohendra Nath Roy and Ramani Mohan 
Ohatterjee, for the Respondents. 


JUDGMENT.—This appeal arises ont of 
a suit for recovery of joint possession of the 
land in dispute on declaration of plaintiff's 
proprietary right to 19 and odd gandas 
share inthe same, for demolition of the 
buildings raised on portions of the land 
by the principal defendant, and for an 
injunction restraining her from building on 
the land. 

The Court of first instance merely declared 
the plaintiffs’ title to the 19-gandas and 
odd share of the land and rejected the other 
prayers. On appeal, the learned Snbordinate 
Judge held that plaintiffs were entitled to 
joint possession of their share with the 
defendant No. Land to that extent modified 
the decree of the first Court. The defendant 
No. l bas appealed to this Court against 
the decree inso far as it gave joint posses- 
sion and the plaintiff has preferred oross- 
objections in so far as that decree disallowed 
the prayer for injunction. 

It appears that the plaintiffs, the defend. 
ant No. 1 and the pro forma defendants 
are co-sharers of a mahal within which the 
land in dispute is situated, the share of 


the plaintiffs being 19 gandas and odd, 
and that of the defendant No. 1 one-half 
of the share of the plaintiffs. The 


remaining shares belong to other co-sharers. 
It appears that each of the co-sharers is in 
sole occupation. of some lands appertaining 
to the mahul as Khamar lands. The land 
in dispute was in the possession of a family 


‘of barbers, who held the land at a nominal 


rent, and need to do service for both the 
plaintiffs, and the defendant No. 1 until the 
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defendant No. 1 purchased it from the 
barbers. The defendant No. 1 after her 
purchase having commenced some buildings 
on the land, the plaintiffs instituted the 
present suit. The land is to the west of, 
and adjoins, the dwelling houses of the plain- 
tiffs, and the defendant No. 1. The other 
co-sharers who have their dwelling houses 
elsewhere apparently have no objection to 
the sole occupation of the land by the 
defendant No. 1; and they take no interest 
in the suit, 

The learned Subordinate Judge has held 
that there was an ouster of the plaintiffs 
by the defendant, and that the injury to 


the plaintiffs must be substantial and 
incapable of being remedied in a suit for 
partition. ` 


The first portion of the third paragraph of 
the written statement, may, at first sight, 
be considered to lend some cclour to the con- 
tention that the defendant No. 1 set up an 
exclusive right to the land, but later on it is 
stated “the plaintiffs and the other co- 
sharer maliks according to their own con- 
venience have at different times taken 
possession of different lands of the joint 
taluk. This defendant also took distinctive 
possession for upwards of 12 years of the 
land under claim.” This shows that the 
defendant did not mean to set up any 
exclusive title tothe land, and it appears 
that the defendant’s case, as understood in 
the Court of first instance, really was one 
of sole cecupation as khamar land by a 
co-sharer, and not a ease of adverse posses- 
sion as against the other co-sharers, and it 
was stated in that Court that the plea of 
limitation, although it found place in the 
written statement, had no real foundation. 

The questions, whether or not the vendors 
of the defendant No. 1 had any transferable 
right, and whether in the absence of a 
right to transfer, the land became khas of 
the co-owners were not gone into, and the 
case was argued in both the Courts below on 
the footing that it was joint property and 
with reference to the rights-of co owners. 

That being so, and there being no denial 
of the plaintiffs’ title, the question is whether 
sole occupation of the land by the defendant 
No.1 constitnted aù ouster of the plaintiffs. 


We do not think that the mere fact of sole 


occupation by one co-sharer necessarily con- 
stitutes an custer of the other co-sharers, 


nor does it entitle the latter to a decree for 
joint possession. We need rot discuss the 
various cases cited in argument on both 
sides, and need only refer to the case of 
Watson $ Oo. v. Ramchund Dutt (1), Dijendra 
Narain Roy v. Purnendu Narain Roy (2), 
ms Ananda Ohandra Sen v. Parbati Nath Sen 
3). 
co-sharers in respect to agricultural lands, 
and the last two related to joint lands on 
which permanent structures had been 
raised by one cd-owner. Most ot the 
authorities relied upon, on behalf of the 
respondents, were considered ir the last two 
cases. < 


Where a co-sharer is in sole occupation of 
a portion of the joint property, for instance, 
by building, or by carrying on cultivation 
on it, the other co-sharers are to that extent 
excluded from making any use of that 
particular portion, as it ia dificult to see 
how two different co-sharers can at the same 
time build upon or carry on cultivation, on one 
and the same piese of land. Ifthe sole 
occupation of one co-owner in this manner 
constitutes ouster of the other co-owners, 
then in every case the occupation by the 
co-owners of the lands in their respective 
possession would constitute an ouster of 
each other, and this certainly cannot be 
held. 'Oaster! must, therefore, mean 'dis- 
possession’ .of one co-sharer by another 
where a hostile title is set up by the latter, 
and where the occupation of the latter is not 
consistent with joint ownership. This being 
80, and there being no assertion of hostile 
title in the present case, there was no ouster 
of the plaintiffs by the defendant No. 1. 

The distinction between a Common Law 
action for ejeotment and an equity suit for 
an injunction, as pointed ont in the case 
of Dijendra Narain Roy v. Purnendu 
Narain Roy (2), shoald not be introduced 
in this country. The distinction has been 
uniformly ignored in numerous cases, and 
the same equitable doctrine has been applied 
to cases of ejectment by one co-owner against 
another, as well as to cases of injunction 
between such co-owners. As pointed out by 
the Judicial Committee in the case of 
Watson § Co., v. Ramehund Dutt (1), (in 


(1) 18 C. 10; 17 I. A. 110. 
(2) 6 Ind. Cas. 171; 11 O. L. J. 189, 
(3) 4 C. L, J. 198, 


The first case dealt with the rights of. 
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which both joint possession and injunction 
were claimed), the questions should be 
decided on the principles of justice, equity 
and good conscience, and we proceed to 
decide the case upon those prinsiples. 

It will appear from the plaint that the 
plaintiffs did not allege that they had sustained 
or were likely to sustain any substantial 
. injury, by reason of the sole occupation of 
the land or building thereon by the defend. 
ant No. l. All that they said was that they 
had a 19.gandas and odd share of the land as 
co-owners aud were entitled to joint possession; 
but we have already said in the absence of any 
denial of title or ouster, the mere fact that 
one co-sharer has taken possession of a 
portion of joint property, irrespective of any 
other consideration, does not entitle another 
co-sharer to joint possession. The learned 
Subordinate Judge says that the land in 
dispute is apparently the only site where 
their dwelling house admits of expansion. 
It is pointed ont, on behalf of the appellant, 
that the dwelling houses of the parties are 
surrounded on all sides by ejmalz lands as 
appeared from the Commissioner's report. 
But apart from that, the mere fact that 
the disputed land is the only site on which 
the dwelling houses admit of expansion, 
would not by itself be sufficient to entitle 
the plaintiffs to joint possession. No doubt, 
& piece of land adjoining -a dwelling house 
may be, and often is, very valuable for that 
purpose, and the fact that co-sharers may 
have other joint lands ata distance might 
not be a suificient answer to the plaintiffs’ 
claiming joint possession, if they sustain 
substantial injury by reason of the defend- 
ant’s alone occupying the entire piece of 
land. It is unnecessary to consider whether 
it would be equitable to refuse joint posses- 
sion to one co-sharer and restrain him from 
making advantageous use of the land by 
building thereon iu the same way as the 
other co-owner, where each of two co-owners 
wants to make such advantageous use of a 
piece of land adjoining their dwelling house, 
when it can be conveniently used by both. 
The plaintiffs in the present case never 
alleged that they were going to expand 
their dwelling house on the disputed land 
or that they even intended to do so or to 
make any other advantageous use of the land. 
They merely stood upon their rights as 
co-owners. Under these circumstances, the 


mere fact that the land adjoins the dwelling 
house of the plaintiffs, irrespective of any 
injury would not, we think, be sufficient 
grdund for giving joint possession to them, 
The learned Subordinate Judge, no doubt, 
says ‘that the injury to the plaintiff must 
be substantial. Had there been a finding 
upon the evidence tbat the plaintiffs had 
sustained or would sustain injury, we could 
not interfere with it. But no injury, actual 
or potential, was alleged in the plaint, no 
issue was raised and no evidence was adduo- 
ed on the point. 

The land was in possession of certain 
tenants. Had not the defendant No. 1 
obtained a transfer of the lands from them, 
the plaintiff could not have claimed khas 
possession. The defendant No. 1 apparently 
wanted the land for extension of her 
dwelling house and, therefore, obtained an 
assignment of the land from the tenants; 
she peacefully entered into possession, and 
then built some structures on it. She does 
not deny the plaintiffs’ title. The plain- 
tiffs have other lands in their sole occupation 
and have constructed pucca buildings on 
those lands without any objection on the part 
of the defendant or the other co-sharers, 
Some of the other co-sharers have similarly 
constructed pucca structures on the lands in 
their occupation. The learned Subordinate 
Judge says that that would not justify 
new ouster. He assumed that the plaint- 
iffs’ or the other co sharers’ occupation of 
the other lands constitutes ouster, but sole 
occupation of different parcels of land 
by different co-sharers according to their 
convenience does not constitute ouster of 
the others, and it would be inequitable to 
hold that although the plaintiff and the 
other co-sharers are in sole occupation of 
other emali lands, this particular land 
occupied by the defendant No. 1 should be 
the subject of joint possession. The disputed 
land, itis true, adjoins the dwelling houses 
of the plaintiffs and the defendant No. 1, 
but we have already pointed out that the 
plaintiffs never said that they wanted the 
lands for building or any other purpose or 
that they would sustain substantial injury 
by reason of the defendant's sole occupation 
of theland, and there is no evidence to 
show that they would do so. Under these 
circumstances, we do not think it would be 
consistent with the principles of justice, 
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_ equity and good conssience either to give 
. joint possession or order the demolition of 
the buildings already erected or restrain 
the defendant ‘No. 1 from building on it. 
We do not see why the equities between the 
parties cannot be worked outin a suit for 
partition, more specially when the defendant 
No. 1 has not built npon the whole of the 
land. 

Then as to compensation. The Subordi- 
nate Judge found that if the injury is to 
-be calculated, having reference to the rent 
that was paid by the tenants, itis nil. The 
rent in the plaintiffs’ share was only half 
Anu& A year; that, however, was the rent 
paid by the tenants who used to do service, 
and we might have directed the defendant 
No. 1 to pay compensation to the plaintiffs, 
for the sole occupation of the land by her 
according tothe proper rent of the land. 
Bat the plaintiffs themselves are in sole 
occupation of other ejmali lands for which 
they do not pay anything to the defendant 
No. 1. Under the circumstances, the 
plaintiffs cannot claim compensation for 
this piece of land, nor do they seem to care 
for compensation. 

. We are, accordingly, of opinion that the 
decree of the Court of Appeal below should 
be set aside, and that of the Court of first 
instance restored. Under the circumstances 
of the case, however, each party will bear 
his own costs in all the Courts. 

Appeal allowed. 
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ABDUL KARIM AND OTHERS —DEFENDANTS 

— APPELLANTS 
versus 
Haji ALLAH BAKHSH. AND ovHERS— 
PrAINTIFFS-— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 110— 
Privy Council Appeal—Leave to appeal—Question 
directly or indirectly involved must be between parties to 
gutis instituted. 

Under section 110 of the Code of Civil Procedure, 
the question, directly or indirectly, involved must be 
one between the parties to the suit and not one 
between one party to the suit and other persons 
yho are not parties thereto, 


INDIAN CASES. 


[1913 


Hanuman Prasad v. Bagwanti Prasad, 24 A. 230; 
A. W. N. (1902) 46, and Ananda Chandra Bose v. 
Broughton, 9 B. L. R. 423, referred to. 


Application under Order XLV, rales 2, + 
and 4, Civil Procedure Code, (Act V of 1908), 
for leave to appeal to His Majesty iu Council, 

Mr. O. Bevan Petman, for the Petitioners. 

Mr. Pastonjt Dadabha:, for the Respond- 
ents, ` 


JUDGMENT.—The petitioners, who are 
the ground landlords of a valuable “Ganj” 
at Delhi, have been unsuccessful in five suits 
for ejectment of certain tenants and for 
enhancement of rent and they now apply 
for a certificate with a view to appeal to 
His Majesty in Council. 


It is admitted that the consolidated value 
of the five snits is less than Rs. 10,000 
but the value of the whole Ganj” appears 
to be considerably over Rs. 10,000 and 
itis urged that, as the five cases were test 
cases, and as the decision of this Court 
may seriously prejudice the petitioners 
in similar suits which they may have to 
bring against other tenants occupying sites 
in this “Ganj” on similar conditions, the 
decree of this Court indirectly involves a 
question in respect of property over 
Rs. 10,000 in value. 

If the petitioners thought that the ques- 
tion involved was of such vital importance, 
they could have brought a sufficient number 
of test cases of the necessary consolidated 
value and the cost of defending an appeal 
to His Majesty in Council would then have 
been distributed over a number of tenants 
all affected by the decree. The petitioners, 
however, have thought fit to incur in India 
the expense of five suits only and yet they 
expect that the costly defence of their 
claim in respect of the whole “Ganj” should 
be borne by a few tenants of possibly small 
means whose individual interests in the 
“Ganj” are of comparatively small ‘value, 
Moreover, the petitioners seek to establish a 
title against other persons, who, not being 
parties to the litigation, will not bein a 
position to defend their rights. 

We do not think that section 110 of the 
Code of Civil Procedure provides for an 
appeal under such circumstances. In our 
opinion, the question directly or indirectly 
involved must be one between the parties to 
the suits which have been instituted, and - 
not one between one party to such suits and 
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otber persons who are not parties to those 
suits, 

This view is supported by the decision of 
the Allahabad High: Court in Hanuman 
Prasad v. Bhagwati Prasad (1), and it is not 
Inconsistent with the decision in Ananda 
Chandra Bose v. Broughton (2), which 
is relied on by Counsel for the petitioners. 
In Ananda Ohandra Bose v. Broughton 
(2), the future suits which the then 
plaintiff intended to institute were suits 
against the same defendant, and not against 
other persons who were not parties to the 
suit in respect of which the application for a 
certificate had been made. 

We find, therefore, that sufficient ground 
for granting a certificate has not been made 
out and we accordingly refuse the application 
with costs, 

Counsel’s fee Rs. 32. 


Application dismissed. 


» (1) 24 A. 236; A. W. N. (1902) 46. 
(2) 9 B. L. R, 428. 


MADRAS HIGH COURT. 
Civi Soir No. 22 or 1911. 
July 23, 1913. 
Present: —Mr. Justice Wallis. 
RAMAKRISHNA PILLAI-—PraAINTIFEF 


vOTSuS 


O. KARUNAKARA MENON-—DErENDANT. 

Defamation—Fair comment —Privilege—Justification. 

A. journalist is entitled to comment on matters of 
public interest, and no suit will lie against him for 
defamation unless he has exceeded the bounds of fair 
comment or has been actuated by malice. 

Fair comment upon any matter of public interest, 
including a newspaper, is, in the absence of malice, 
protected. 

The comment to be fair must not misstate facts, 
and must not convey imputations of an evil sort, 
except so far as the facts truly stated warrant. 

Where matters are stated derogatory of a person, 
it must appear fairly clearly that they are stated as 
matters, of comment and not as matters of fact, bo. 
cause if they are stated as matters of fact, only a 
plea .of justification will avail, that is, they will 
have to be proved to havo been founded on truth, 

Mr. J. L. Rosario, for the Plaintiff. 

Mr. C, P. Ramaswamt Adyar, for the De- 
fendant. 
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JUDGMENT.—The plaintiff in this case 
was the Editor and Managing proprietor of 
the “Swadeshabhimani”, a tri-weekly news- 
paper published in Malayalam in Trivandrum 
and the defendant is the Proprietor and 
Editor of the “Indian Patriot,” a daily news- 
paper published in English in Madras. On 
the 26th September 1910, His Highness the 
Maharajah of Travancore issued a procla» 
mation, in which it was stated His Highness 
was satisfied that in the public interests the 
"Swadeshabhimani" should be suppressed 
and the plaintif deported and orders 
were given to that effect. The action 
of the Travancore Government was the 
subject of discussion in the press and was 
supported by' the defendant's paper on tho 
ground that the plaintiff had broughi ib on 
himself by the articles published in his 
paper during the preceding three years, The 
present suit is brought in respect of five 
articles which appeared inthe Indian Patriot” 
in the months of September and October 1910 : 
which are alleged to be defamatory of the 
plaintiff. The defendant pleads that, in so 
far as the said articles and extracts contain 
any assertions of fact, namely, those relating 
to the character and tendency of the plaint- 
iff’s writings and the procedure adopted by 
him on various occasions in Travancore, they 
are true in substance and in fact, and in so 
far as they consist of expressions of opinion, 
they are fair comments made in good faith 
and ag part of ordinary duty of & journalist 
and without malice upon the said facts which 
are matters of public interest. The defend- 
ant, therefore, relies upon pleas of justification 
and fair comment. [As regards the latter plea, 
it is quite clear that the articles published 
by the plaintiff in the “Swadeshabhimani’ and 
the action of the Travancore Government in 
deporting him and suppressing his paper 
were matters of public interest on which 
the defendant was entitled to comment and 
that no suit will lie against him for de- 


. famation unless he has exceeded the bounds 


of fair comment or has been actuated by 
malice of which there is no evidence in this 
case, 

Now I propose, in the first place, to deal 
with the defence of fair comment because, 
if that is a good defence, it relieves me from 
the neceasity of going into the question as to 
whether the defence of justification has been 
proved. .As Ihave already said, there can 


626 
RAMAKBISHNA PILLAI V. KARUNAKARA MENON, 


be no doubt that fair comments upon any 
matter of public interest in which are in- 
cluded the publications in a newspaper are 
protected publications in the absence of 
malice. Whether they should properly be 
called privileged or not has been the subject 
of discussion, but as it is laid down in 
Merivale v. Oarson (1) and Thomas v. 
Bradbury Agnew & Oo., Ltd. (9) by Collins, 
M. R., the question whether you call such 
publieations of comment privileged or not is 
of no practical consequence. A more im- 
portant question which was somewhat 
argued at the Bar is as to the extent of the 
right of fair comment. Perhaps the lead- 
ing case is, at any rate, ihe passage which 
has been most often cited occurs in, the 
judgment of Cockburn, C. J., in Campbell v. 
Spotizswoode(3). Cockburn, C.J.,says:— It is 
said that it is for the interests of society that 
the public conduct of men should be 
criticised without any other limit than that 
the writer should have an honest belief that 
what he writes is true. But it seems to 
me that the public have an equal interest 
in the maintenance of the public character of 
public men; and publie affairs could not be 
conducted by men of honour witha view to 
the. welfare of the country, if we were to 
sanction attacks upon them, destructive of 
their honour and character, and made with- 
out any foundation. I think, (now these 
are important words), the fair position in 
whick the law may be settled is this: that 
where the public conduct of a public man is 
open to animadversion, and the writer who 
is commenting upon it makes imputations 
on his motives which arise fairly and 
legitimately out of his conduct so that a Jury 
shall say that the criticism was not only 
honest, but also well-founded, an action is 
not maintainable.” And later on Crompton, 
J., says: It is always to be left to a Jury to 
say whether the publication has gone beyond 
the limits of a fair comment on the subject- 
matter discussed." (That is the way in 
‘which the question has been almost invari- 
ably left to the Jury). The next case to 


(1) (1887) 20 Q. B. D. 275; 58 L. T. 381; 86 W. R. 
231; 62 J. P. 261. 

(2) (1906) 2 K. B.D.667; 76 L. J. K. B. 726; 
95 L. T. 28; 54 W., R. 608; 22 T. L. R. 656. 

(3) (1863) 8 B. 45. 769 at p. 777; 122 Eng. Rep. 
288 at p. 291; 82 L. J. Q. B. 185; 9 Jur. (N. S.) 1669; 8 
L, T 201; 11 W. R. 909; 8 F. & P. 421. 
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which I would refer is Dakhyl v. Labouchere 
(4), a case in the House of Lords which is 
reported in a note in Aunt v. Star 
Newspaper Oompany Lid. (b). In that case, 
the defendant had . published in his paper 
"Truth" that the plaintiff was “a quack of 
the rankest species,’ and Lord Atkinson in 
giving his judgment says that, in his opinion, 
“A personal attack may form part of a fair 
commect upon given fasts truly stated if it 
be warranted by those facts —in other 
words, in my view, if it be a reasunable in- 
ference from those facts. Whether the 
personal attack in “any given ‘case can 
reasonably be inferred from the truly stated 
fasts upon which it purports to be a comment, 
is a matter of law for the determination of 
the Judge before whom the case is tried, but 
if he should rule that this inference is 
capable of being- reasonably drawn, it is for 
the Jury to determine whether in that parti- 
cular ease it onght to be drawn.” And he 
proceeds to cite the passage in Oampbell V. 
Spotiíswoode (3). He says “The well- 
known passage from the judgment of 
Crompton, J., in Oampbell v. Spottiswoode (3), 
relied upon so stroogly by Sir Edward 
Clarke, was not confined to literary criticism, 
but (and that is important) applied ‘to 
writers on any public matter,’ and distinctly 
laid down the principle | that if base and. 
sordid motives which are ‘not warranted by 
the facts’ be imputed, the fact that the 
writer bona fide believed his imputation to 
bə well-founded affords no defence.” The 
question was again considered in the case 
of Hunt v. " Star" Newspaper Company Limited 
(5) in the same volame at page 309, by 
the Court of Appeal and the law was laid 
down in the same sense by Cozeus Hardy, 
M. R. He says "L cannot do better than 
adopt the language of Kennedy, J, in 
Joynt v. Oycle Trade Publishing Co. (6) 
"The comment must...... not misstate facts, be- 
cause a comment cannot be fair which is 
built upon facts which are not truly stated, 
and, farther, it must not convey imputations 
of an evil sort, except, so far as the facts, 


(4) (1908) 2 K. B. 325; 77 L. J. K. B. 728; 96 L. m 


399: 23 T. L. R. 864. 
(5) (1908) 2 K. B. 309; 77 L. J. K. B. 782; 98 L. 7. 


629; 24 T. L. R. 452. 
(6) (1904) 2 K. B. 292; 73 L.J. K. B. 752; 91 L. T. 


155, 
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truly stated, warrant the imputation; " and 


then he proceeds to quote Dakhyl v. 
Labouchere (4). Aud Lord Justice 
Buckley lays down the law in the same way:— 

Comment which tends to prejudice may 
still be fair; ib may convey imputations of 
bad motive so far as the facts truly stated 
justify such an imputation.” And later, 
" whether the criticism be upon a literary 
. production or the conduct of a public man, 
it is for the Jury, I think, to find whether 
the imputation based upon fasts truly stated 
does or does not honestly represent the 
opinion of the person who gives expression to 
it and was. not without foundation.” Some 
reliance was placed by Mr. Rosario on the 
judgment in the same case of Fletcher 
Moulton, L. J. Lord Justice Fletcher Moulton 
calls attention to the fact that where matters 
are stated derogatory of the plaintiff, 16. must 
appear fairly clearly, that they are stated as 
matters of comment and not as matters of 
fact, because if they are stated as matters of 
fact, only a plea of justification will avail. 
The cases in Barrow v. Hem Chundra Lahiri (7) 
and The Englishman Ltd. v. Laipat Rat (8), 
in one of which the plaintiff was said to have, 
I think, suborned perjury to bring about the 
conviction of an innocent man and in the 
other of which Lajpat Rai was said to have 
tampered with the fidelity of the soldiery, 
those are both “cases in which what was 
shown to have been done by the plaintiff, was 
a statement of fact and was held not to be 
protected. The learned Lord Justice also 
lays some stress upon the fact that 
imputations of dishonesty should not be 
lightly made, but I do not think that he 
intended to lay down the law differently 
from all the other cases in which it has been 
laid down ; and in a still later case, in which 
the subject was again discussed, it is the 
latest case I know of, Walker v. Hodgson 
(9), Lord Justice Buckely says: But 
the defendant may nevertheless succeed up- 
on his defence of fair comment, if he shows 
that that imputation of political bias, although 
defamatory, and although not proved to 
have been founded in truth, (that is to say, 
although thé justification is not proved), yet 


(7) 35 C. 495; 12 C. W. N. 490. 

(8) 6 Ind Cas. 81; 37 C. 760; 14 C. W. N. 713. 

(9) (1909) 1 K. DB. 239 at p. 253; 78 L. J. K. B. 193; 
99 L, T. 902, 
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was an imputation in a matter of public 
interest, made fairly and bona fide as the 
honest expression of the opinion which the 
defendant held upon the facts truly stated, 
and was iu the opinion of the Jury warranted 
by the facts, in the sense (this is important) 
that afair minded man might, upon those 
facts bona fide, hold that opinion.” So that 
what Í have to find here is not whether such 
imputations as the alleged libels contain upon 
the plaintiff are proved in the sense of 
justification. It may be sufficient for me to 
find whether, in my opinion, as a Jury here, 
they were warranted by the facts "in the 
sense that a fair minded man might upon 
those facts bona fide hold those opinions.” 
That is the test which I have to apply in 
dealing with this case. 
* 2 E * $ * d 
% d T. 4 % % * 
-Bu& Mr. Rosario argued, if I understand 
him rightly, that to say positively that a 
writer had been guilty of sedition could not 
befair comment because 16 was imputing to 
him a criminal offence: and he has cited those 
two Caleutta cases to which I have already 
referred. I do not think that they lay down 
any such proposition. I am quite certain 
that no authority for that, was cited to me of 
any English case or any English authority. 
In my opinion, the question whether a com- 
ment is fair or not depends upon the facts of 
each case: and as to published matter if a 
reasonable man might hold the opinion that 
any published matter is either seditious or 
obscene or blasphemous, it seems to me that 
he has a perfect right to express that opinion 
aud that it is not incumbent on him to estab- 
lish,a plea of justification by proving that the 
author of that passage had brought himself 
within the meshes of the Criminal Law. It 
is not necessary, as I have already said, for me 
to consider in this case whether, in any one 
or more of these articles published by the 
plaintiff, there is matter which if prosecuted 
would lead to his conviction for sedition. I 
am perfectly clear, and I may safely say, that 
several of these articles are at any rate on 
the border line of sedition and, therefore, it 
was perfectly open to the defendant if he 
thought so—and I have no reason to suppose 
he did not think so0—to characterise them ag 
seditious. As I have said, 16 is no business of 
mine to take sides one way or the other or to 
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express any sympathy either with the plaint- 
iff or the defendant in respect of the views 
of Travancore politics which they take. All 
I have to see is whether the defendant has 
infringed the liberty which as a member of 
the public he possesses to comment fairly and 
freely on the writings of another journalist 
and on the event which those writings gave 
rise to, namely, the deportation ofjthe plaint- 
iff, 

In the result, the conclusion, that I have 
come to, is, that itis not shown that the 
defendant has exceeded the rights of fair com- 
ment and, therefore, it is quite unnecessary 
for me to deal with the issue of justification, 
and to find whether in fact these statements 
made by ths defendant derogatory of the 
plaintiff are true. 

On the finding that I have come to, the suit 
must be dismissed with costs. 

Suit dismissed, 


ALLAHABAD HIGH COURT. 
Brest Crvin APPRAL No. 99 or 1912. 
July 8, 1913. 

Preseni:—Sir Henry Richards, Kt., Chief 
Justice, and Mr. Justice Tudball. 
YAD RAM —PLAINTIFF—APPELUANT 
versus 
CHHEDI LAL AND OTHERS— DEFENDANTS — 


RESPONDENTS. 

Pre- emption—Wajib-ul-arz, construction — of— Par. 
tition of village in several mahals—Dastur-dehi relat- 
ing to entire village—Swit on ground of nearness 
of relationship, 

A village had been partitioned into several mahals. 
There was an arrangement among the owners of, the 
entire village as to the right of pre-emption which 
ran as follows: 

"If a co-sharer wants to sell his share, he shall 
first sell it to his near co-sharers, then to sharers in 
the patti, mahal, or the village, and if they refuse to 
take, then to any one he likes:” 

Held, that the provision gave a preferential right of 
pre-emption toasharer in one mahal who was a relation 
over a sharer in another mahal who was no relation. 


Firat appeal from a decree of First Addi. 
tional Subordinate Judge of Meerut. 

The Hon'ble Dr. Sunder Lal, for the Ap- 
pellant. 

Dr. Satzsh Ohandra Banerji and Mr. Peavey 
Lal Banerji, for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for pre-emption. The village in 
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which the property is situate is called Mauza 
Sarai Ghasi. At one time, this village was 
divided into a 2 $-4¢swas share, held by the 
Skinner family and a 17 $-biswos share held 
by other co.sharers. In egurse of time, the 
2 i-biswas appear to have been formed into 
one mahal, and the 1l7i-biswas into another 
mahal. The 17%-biswas were afterwards 
divided into a number of different mahals, 
The property which is sought to be pre- 
empted is situate within the Skinner mahal. 
It appears thaton the 13th of February, 
1892, this very property was sold and pur- 
chased by one Bhola Mal. The present 
vendor, Ram Sahai, brought a suit for pre- 
emption which was successful. He was a 
sharer in another mahal and he based his 


suit upon a record seb forth in the Dastur-dehi 


of 1886. His claim was decreed, the Court 
being of opinion that the record in the 
Dastur-deht was oue of an arrangement between 
the sharers in theentire village. There is: 
this distinction between the present case and 
the one just mentioned, that in that case the 
claim was against a stranger whilst, in the 
present case, the claim is by a sharer in a 
different mahdl, who is a near relation -of the 
vendor, against a person who isa sharer in 
another mahal but no relation. The Court 
below has decided against the plaintiff and 
dismissed the suit. It has referred to the 
case of Ganga Singh v. Ohhedi Lal (1). In 
that case, this Court considered at some length 
what was the proper way to approach the 
consideration of a case of pre-emption where 
the issue was the existence or non-existence 
of a custom of pre-emption, andit pointed 
out that the weight which should be attached 
to extracts from the Wajib ul-arazz in different 
cages varied very much. The circumstances 
of the present case are very different. The 
extract from the Dasturdeht of 1886, has been 
translated as follows: 

"Ifa eo-sharer wants to sell his share, he 
shall first sell it to his near co-sharers, then 
tosharers in the patti, mahal, or the village; 
and if they refuse to take, then to any one he 
may like." 

A more literal translation would be 


“A co-sharer must sell first to near co- 
sharers, then in the patti, then in the mahal, 
then in the village.” 


(1) 12 Ind, Cas, 98; 8 A. L, J, 996; 33 A. 605. 
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` This Dastur-dehi, notwithstanding that the 
village had been divided into a large number 


| CË mahals, was the Dstur-deh for the entire 


A 


ment. 


village, Having regard to the division 
which had taken place, karibý cannot refer to 
anything except relationship, that is to say, a 
sharer who is related. Furthermore, the fact 
that the defendant’s vendor himself set up the 
right of pre-emption contained in this very 
document, is, we think, a very strong point 
both against himself and hisvendee. The 
title of the defendant’s vendor was this very 
decree ina suit for pre-emption, We are 
not in any way deciding that a custom of pre- 
emption exists. There are many reasons for 
thinking that the growth of such a custom in 
this village, owned as it was in part by 
members of the Skinner family, was very 
improbable. But if the Dastur-dehz records 
an arrangement between the sharers in the 
village, itis an arrangement which is still in 
force. We think there was such an arrange- 
There only remains the question 
whether or not, assumi-g that an arrange- 
ment between the owners of the village as to 
pre emption exists, it extends to giving a 
right of a sharer in one mahal, who is a 
relation, a preference over a sharer in another 
mahal whois no relation. We think that the 
clause, as a whole, can have no other meaning. 
We, therefore, think the decree of the Court 
below was erroneous and ought to be set 
aside. Before, however, finally deciding this 
appeal, it will be necessary to refer an issue 


"to the Court below, namely: 


What was the true sale consideration ? 

We accordingly refer the above issue to 
the Court below. 
receive such evidence relevant to this issue as 
the parties may adduce. On return of the 
finding, the usual ten days will be allowed for 
filing objections. 

Issue remitted. 





MADRAS HIGH COURT. 
Civi, Revision PETITION No. 663 or 1913. 
October 29, 1913. 
Present: —Mr. Justice Miller. 
M. R. SRINIVASA ROW—Pertitioner 


versus 


“~PICHAT PILLAI-— RssPoNDENT. 
Pleader and client —Áppearance by Pleader in crimi- 
nal proceedings under seclion 145, Criminal Proceder 
Code (Act V of 1898) —Subsequent civil suit —Pleader 
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appearing for opposite party-—Courtprohibiting appear- 
ance —Power of Court--Qivil Rules of Practice, r. 277— 
No rule necessary for prohibiting misconiduct—Duty of 
Pieader in such cases, 

Á., a Pleader, appeared in a proceeding in the Magis- 
trate’s Court under section 145 of the Criminal Pro- 
cedure Code and obtained an order for his client 
maintaining his possession until he was ousted 
by a Civil Court. Three years after the order, the 
unsuccessful party filed a civil suit in connection 
with the matter in dispute and A. appeared for the 
plaintiff to conduct his case, but, on the defendant's 
(his former client’s) objection, he was prohibited by 
the Court from so appearing: 

Held: 

(1) that the Court was justified under rule 277 of 
the Civil Rules of Practica to make the 
order; 

(2) that the civil suit was a matter connectod 
with the previous criminal proceedings; 

(3) that considering that a large number of docn- 
ments of title were produced in the proceed- 
ines in the Magistrate’s Court, it lay on the 

,Pleader to satisfy the Court that in acting in 
that proceeding, he did not as a fact obtain 
from the then client any knowledge which 
would be of use to his present clionts or that 
if he did obtain any such knowledge, then 
such knowledge was now, so to speak, public 

< property available to any Pleader who could 
obtain inspection of the record of the pro- 
ceeding. 

No rule is necessary to enable a Subordinate Court, 
subject to correction by the High Court, to refuse 
audieuce to a Pleader in a case in which that Pleader 
by his very appearance is guilty of what will be 
viewed as professional misconduct. 


Petition, under section 115 of Aci V 
of 1908, praying the High Court to revise 


the order of the Districh Munsif of 
Mannargudi, in Original Petition No, 42 
of 1913. 


Mr. T. R. Ramachandra Atyar, for the 
Petitioner. 

Mr. T. R. Venkatrama 
Respondent. l 

JUDGMENT.—In this case, the District 
Munsif has made an order prohibiting a 
second grade Pleader from appearing for the 
plaintiffs in Original Suit No. 32 of 1913 
on his file. 

The Pleader had appeared and acted in 
a proceeding in the Magistrate’s Court 
under section 145, Oriminal Procedure Code, 
and had there obtained an order for his 
client maintaining his possession until he 
should be disturbed by a Civil Court. 
Original Suit No. 32 of 1913 was instituted, 
nearly three years after the date of this 
order, by the unsuccessful party in the 
Magisterial proceedings, and the Pleader 
filed the plaint on their behalf and appeared 


Sastri, for tho 
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for the purpose of conducting the casa but 
on the defendant's (his former client’s) 
objection has been prohibited from doing 
80. . 

The District Munsif relies on Rule 277 
of the Civil Rules of Practica as justifying 
his order, and in my opinion, he is, in 
substance, right. Mr. Ramachandra Aiyar 
contends that this rule, being in the Civil 
Rules of Practice, has no application when 
one of' the proceedings in question is a 
proceeding ina Magistrate’s Court. These 
rules of practice, as is seen by their 
preamble, are to be applied only in Civil 
Courts, but here the matter which gives 
rise tothe question is Original Suit No. 
32 of 1913, a proceeding ina Civil Court, 
and I am not inclined to restrict the word 
‘proceeding’ in the earlier part of the rule 
to proceedings in a Civil Court when 
neither the language of the rule nor the 
preamble requires that limitation. It was 
further contended thatthe suit is not a 
“matter connected with the proceeding” 
before the Magistrate. I have had some 
doubt on this point, but T-agree with Mr. 
Venkatrama Sastri’s argument that the 
rule is not to be given too narrow a scope, 
and should be interpreted as liberally as 
its language will allow and I do not think 
it is very difficult to bold that Original 
Suit No. 82 of 1913 is a matter which, 
to use the words of Hall, V. C., in Little v. 
Kingswood Oollieries Oompany (1), “flows 


out of the former proceedings" .and “may 


be considered as something in the nature 
of a continuance of, or supplemental to" 
that proceeding. No doubt, the title and 
not the possession is to be decided in the 
suit, but that does not affect the present 
question, for the mere fact that the ques- 
tions to be decided are different will not 
necessarily involve the conclusion that the 
two proceedings are unconnected. The suit 
is that which was indicated in the Magis- 
trate’s order and so flows out of it, it 
was necessitated by that order, and it 
relates to the property with which that order 
wag concerned aud it is between the parties 
to that order. 


“In spite, therefore, of the lapse of three 
years between the one proceeding and the 


(1) (1882) 20 Ch. D. 733; 62 L. J. Ch. 56; 47 L., T. 
823; 31 W. R. 178. ^ 
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other, lam of opinion that the later is a 
matter connected with. the earlier. | 

It was suggested ab the end of his ' 
argument, though not taken as a ground © 
in his petition, by Mr. Ramachandra Aiyar 
that Rule 277 is ultra vres of the High 
Court, in the sense that it is not founded 
on any section of the Legal Practitioners 
Act which gives: power to make it. It 
may be that this is so, but I do not 
think it necessary to search the statutes 
for enabling powers in this case. J may 
take it, for my present parpose, that the 
rule merely defines the view of tbe High 
Court as to what will amount to a sufficient 
reason for punishing a Pleader in the 
particular matter, that if a practitioner 
does not infringe the rule he will not lay 
himself open to punishment or reprimand, 
even though he may not attain to that 
standard of fidelity which may seem desir- 
able in persons professing to deserve the 
degree of confidence which mus of necessity 
be placed in a Legal Practitioner. by his 
client. Of course, if a Pleader be found as 
a matter of fact to have disclosed to one 
client secrets confided to him in his capacity 
of legal adviser by another, that would 
give rise to different considerations which 
would not depend on the existence of a 
rule like Rule 277 of the Civil Rules of 
Practice. Whether the two clients were 
ranged as opponents or not, such conduct 
would necessarily be grossly improper. 
Taking this view of the rule, I have to 
consider the further objection that the 
District Munsif had no jurisdiction to make 
the order. The rule, however, clearly em- 
powers the Court, z.e., the Court in which 
the 'conneoted matter’ is under consideration, 
to authorise or refuse to authorize the 
Pleader to act, and I take the Munsif’s 
order simply to amount to a refusal to 
give the necessary anthority. If, in spite 
of the refusal, the Pleader were to continue 
to actit might be necessary to consider 
in what manner the District Munsif’s 
authority is to be vindicated but it is not 
necessary to go into that question here. I 
do not suppose that any rule is necessary 
to erable. a District’ Munsif, subject to 
correction by this Court, to refuse audience 
to a Pleader in a case in which that 
Pleader by his very appearance is guilty 
of what will be viewed as professional 
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misconduct, and that is all, as I understand 
the matter, that has been really done by 
the District Munsif here, though the Dis- 
trict Munsif does not take exactly that 
view of it. 

There remains the question whether the 
District Munsif ought to have authorised 
the Pleader to act for tbe plaintiffs in 
Original Sait No, 32 of 1913. 

Considering that a large number of 
documents of title were produced in the 
proceedings in the Magistrate’s Court, it 
seems to me thatit lay on the Pleader to 
satisfy the District Munsif thab in acting 
in that proceeding he did notas a fact 
obtain from his then client any knowledge 
which would be of use to his present clients, 
or that, if he did obtain any such knowledge 
then, such knowledge is now, so to speak, 
public property available to any Pleader 
who can obtain inspection of the record 
of the proceeding in the Magistrate's Court. 
The Pleader did not satisfy the District 
Munsif on these points, and Mr. Rams- 
chandra Aiyar did not satisfy meon them, 
As then, in my opinion, the Pleader has 
brought himself within the rule, I cannot 
say that the District Munsif has wrongly 
exercised his discretion in refusing him 
audience. 

In declining to interfere on behalf of 
the Pleader, I think I ought to observe 
that the District Munsif is probably right 
in holding that he is not guilty of mis- 
conduct involving any moral turpitude. It 
is not shown, that is to say, nor do I see 
any reason to suspect, that he accepted 
the plaintiff’s vakalat in order to make use 
of knowledge formerly derived from the 
defendant nor with any idea of making 
use of such knowledge. But the District 
Munsif is right in saying that he ought 
to have offered kis services to the defend. 
ant before acting for the plaintiffs, and if 
it be objeeted that an unscrupulous defendant 
might easily in the circumstances have 
undertaken to employ him and then have 
refused after the plaintiffs had engaged 
some one else, one answer seems to be that 
ihe practitioners must, even at some risk 
or sacrifice, refrain from taking up posi- 
tions calculated to impair the confidence 
reposed in them by their clients ;on grounds 
of policy, if on no other ground, this suggests 
itself as the better course, i 
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The District Munsif made the 
pay the costs of the argument be 
and I think he was right. In th 
too, as the Pleader has persiste 
contention that the rale does not . 


. him and so has necessitated argu 


this case, he must pay the cost: 
respondent, 


PUNJAB OHIEF COURT 
SgcoN» Orvirr. APPEAL No. 1200 or 
March 15, 1913. _ 
Present: —Mr. Justico Kensingtor 
Mr. Justice Beadon. 

TAJ MUHAMMAD AND orgers—P 

— APPELLANTS 
versus 

ISLAM AND OTHERS—DEFENDA? 
RESPONDENTS. 

Custom —Gift of ancestral property by chil 
prietor to sister's son tncompetent—Revers 
testing alienation by widow — Widow's alten 
dering property-~ Ancestral property — Waj 
Gonflicling entries Presumption im favow 
consistent with general custom. l 

Among Muhammadan Jats of the Kathia 
the Shahpur District, a childless propriet 
competent to make a gift of his ancestral | 
his sister’s son. À | 

Where a roversionary heir objected to the 
by a widow, and the widow, waiving her li 
in favour of the reversionary heir, left hin 
matters with the vendee who, instead of con 
matter, accepted the price he had paid and 
the land, and the reversioner and his bro 
took the land and held it in accordance 
ancestral shares, the land could not be | 
their self-acquired property. un 

Where there are conflicting entries in t 
ul-arz neither of which is based on a 
instauces, the presumption is in favour of 
which conflicts least with general custom. | 

Sher v. Alam Sher, 51 P. L. R. 1906; 94 
referred o. 

Second appeal from the decree of 


ditional Divisional Judge, Jhelum 
dated 28th July 1908, varying th 
District Judge, Shahpur, dated Ist Ay 
decreeing the claim in part. - 

Messrs. C, H, Oertel and Jalal-w 
the Appellants. 

Chaudhuri Nabi Bakhsh, for the | 
ents, | 

JUDGMENT.—Appeals Nos. l 
1284 of 1908 are cross-appeals relati: 
same suit and may conveniently be e: 
together. 
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Kam Din, Mauj Din, Fazl Din and Rukan 
Alam were brothers and sons of Sultan 
Mahmud, who was the son of Nek Bakht 
alias Nek Muhammad. 

Fazl Din was childless and on 23rd August 


1902, he executed a deed appointing Fateh. 


Muhammad, his sister’s son, to be his heir. 
His brother’s descendants, however, were 
successful in a suit brought to contest the 
validity of this appointment. While the 
suit relating to the so-called adoption was 
pending, Fazl Din executed two deeds by 
which he madea gift of all his property to 
Fateh Muhammad. 


One deed, dated 5th October 1903, relates 
to the donor’s ith share of land at village 
Kot Kamboh which is attached to the follow- 
ing wells, namely :— 

(a) Sheikh Momin well, 

(b) Samandar well, 

(c) Khuni Gharbi well. 


The other deed, dated 10th October 1903, 

relates to the donor’s land and his lth share 
of four houses at village Maralianwala which 
is said to be 10 to 15 miles distant from Kot 
Kamboh. 
. In the present suit, the plaintiffs are 
again the descendants of Fazl Din's brothers 
and they claim a declaration that the gifts 
will not affect their reversionary rights, 

Both the lower Courts have found that the 
property at village Maralianwala is ancestral 
and that the gift of the property at that 
village under the deed of 10th October 1903 
is invalid as against the plaintiffy, 

As regards the deed of 5th October 1903, 
relating to the land at Kot Kamboh, both the 
lewer Courts have found that the land at- 
tached to the Shetkh Momin and Samandar 
wells is the donor’s self-acquired property 
and that the land attached to the Khuni 
Gharbi well is ancestrai property. But 
while the first Court held the gift to be 
valid only in respect of the land of the 
Sheikh Momin and Samandar wells, the lower 
Appellate Court has held the gift to be valid 
in respect of the land of all three wells on the 
finding that, by a custom existing in village 
Kot Kamboh, the donor had power to gift 
ancestral land to his sister’s son. 

Fazl Din, the donor, who was a defendant 
and whose statement was recorded by the 
first Court, is now dead. Fateh Muham- 
mad, the donee, who was the chief defendant 
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is also dead and is represented by his sons 
who are appellants in Appeal No. 1284, which 
relates to the property at Maralianwala. 


The plaintiffs are appellants in Appeal No. 
1200, which relates to the land at Kot 


» Kamboh 6 


It is quite clear that the lower Courts have 
rightly held that the property at village 
Maralianwala is ancestral. The history of 
the village shows that Sultan Mahmad, the 
common ancestor, was among the founders of 
the village and each branch of his family ac- 
quired its share by inheritance. In fact, 
in the face of this evidence: Counsel for 
the dones’s sons admitted that he could not 
support the contention that the property at 
Maralianwala was not ancestral. 


When examined by the first Court, Fazl 
Din, the donor, who was supporting the donee 
and wanted the gifts to be upheld, admitted 


that the land attached to the Khuni Gharbi - 


well bad been inherited from his ancestors, 
but he alleged that he and his brothers, had 
themselves acquired the land attaahed to the 
Sheikh Momin and Samandar wells from 
Musammat Sat Bhari. 


In 1855, Kaim Din, brother of Fazl Din 
&ud grandfather of one of the plaintiffs, 
brought a suit, apparently on behalf of his 
brothers as well as of himself, to establish a 
right as landlord against two tenants, Dadu 
and Pathana, who were cultivating half the 
land attached tothe Samandar well. He 
succeeded in his suit and the allegations on 
which his claim was admitted were to the 
effect that his ancestors had acquired the 
Samandarwala land—that his uncle Mullan 
had inherited the land of this well—that 
Mullan was succeeded by his son Khaira, that 
Khaira was succeeded by his widow, Musam- 
mat Sat Bhari, that Musammat Sat Bhari had 
sold the land to certain persons named 
Roshan and Chaughatta, and that he (Kaim 
Din) had asserted his right as heir and had 


obtained redemption of the land from the ~ 


vendees by paying them Hs. 34. 


In 1856, one Jawaya, alleging himself to 
be a son of Mullan, claimed a half share of 
certain land including the land attached to 
the wells now in question. Kaim Din, who 
defended the suit on bebalf of himself and his 
brothers, made a statement inconsistent with 
the statement on which he succeeded in hig 
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previous suit against Dadu and Pathaua and, 
when confronted with that statement, he said 
that it had been made under a mistake. 
^ Eventually, he and Musammat Sat Bhari ad- 
mitted that Mullan and Sultan Mahmud were 
descendants of a common ancestor Abdur 
Rahman, but alleged that Jawaya was the 
son of some other Mullan and that the land 
of Sheikh Momiu and Samandar welts had 
been alienated by Musammat Sat Bhari to 
Kaim Din and his brothers. By the decision 
in the case, Jawaya’s claim regarding the 
Sheikh Momin and Samandar land was dis- 
missed on the: ground of the alienation by 
Sat Bhari, but his position as representabive 
of a branch of her family was recognized and 
he was admitted to a share of the other land. 

It is, therefore, clear that the land at Kot 
Kamboh attached to all the three wells now 
in question is the ancestral property of a 
family descended from Abdur Rahman, whose 
descendants included Mullan and also Sultan 
Muhammad who acquired land at Maralian- 
wala, and the lower Courts are right in hold- 
ing that the land attached tothe Khuni 
Gharbi well is ancestral. 

It is urged as regards the wells Sheikh 
Momin and Samandar that Kaim Din and 
his brothers acquired by alienation from 
Musammat Sat Bhari and not by succession 


= and hence that this land cannot be treated as 


ancestral land but, in view of Kaim Din’s 
- Statement in the suit of 1855 and the entries 
in the Settlement and subsequent revenue re- 
cords, this contention cannot ba accepted. 
The widow appears to have alienated land 
to strangers aud not to Kaim Din and his 
brothers. Kaim Din as reversionary heir 
objected tothis alienation and the widow 
waived her life-interest in favour of the re- 
versionary heirs leaving them to settle 
matters w.”*~“he vendees. Kaim Diu then 
brought p re on the vendees who, rather 
than contes. she matter, accepted the price 
they had paid and gave upthe land. Kaim 
Din and his brothers then took the land and 
held it in accordance with their ancestral 
shares. Thus it was solely due to their an- 
cestral right as reversionary heirs that Kaim 
Din and his brothers were able to get this 
land and the land cannot be treated as their 
self-acquired property. 

Having decided that the whole of the pro- 
perty in both villages is ancestral, we have 
now to consider whether, by custom among 
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Muhammadan Jats of the Kathzu triba in the 
Shahpur District, a childless proprietor san 
make a gift of his ancastral proparty t» his 
sister’s son. 

In the " Code of Tribal Customs in the 
Shahpur District" at page 73, it is stated in 
answer to Question 12 that among Awans and 
Musalmaus of miscallaneous trib3s a sonlass 
proprietor ein gift his property b» & parava 
not related to him, and iu Sher v. Alam Sher 
(1), it was held that a gift by a man of the 
Sheikh Tawana tribe of half his ancestral 
land to his sister’s son was valid by custom. 

Inasmuch as Kathias must ba included in 
Musalmans of miscellaneous tribes, Sher vy, 
Alam Sher (1), which is based on the answer 
to Question 12in the Code of TribalCustoms,is, 
no doubt, an authority in favour of the donee’s 
sons in the present case. It appears, how- 
ever, that in Sher v. Alam Sher (1) there 
was nothing before the Court except unreli- 
able oral evidence and the answer to Question 
12 in the Code of Tribal Customs; and all 
that was held in that case was that this 
Code isa reliable compilation and is good 
evidence of custom. With this view we en- 
tirely agree, but we cannot go beyond the 
scope of this authority and assent to the 
further proposition that, when a party to 
one suit has failed to show that a statement 
in this Code cannot be accepted without some 


‘qualification, a party to another suit must 


necessarily be precluded from doing so. 

In the present case, our attention has bean 
drawn to the answer by miscellaneous Masal- 
mans to Question 11 at page 72 of the Code 
of Tribal Customs, where it is stated that “a 
father, whether having sons or not, cau make 
to a daughter or sister a gift of part of hig 
immoveable property not exceeding the share 
that would go to her by inheritance accord. 
ing to Muhammadan Law, but he cannot, 
without the consent of the agnates, make a 
gift to such relative of a larger share than 
this or of any part of the Zmmoveable property 
to a daughter's son or son-in-law,” 

The compiler of the Cods has added a note 
to this answer expressing a doubt if any in- 
stance can be found of a Shahpur peasant 
having given his daughter or sister her 
share of the land which would go to her by 
Muhammadau Law but assuming that there 
is a limited power of gift to a daughter ora 


(1) 94 P. R. 1905; 51 P, L, R. 1908, 
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sister, the answer to Question 11 considerably 
qualifies the answer to Question 12 and it 
absolutely forbids a gift of any part of the 
property to & daughter's son or son-in-law. 
Nothing is stated in favour of a sister’s son 
aud, if a daughter's son is excluded from the 
enjoyment of a gift, it follows that a sister's 
gon must also be excluded, 

It appears that in 1857 no alienations had 
taken place and with reference to Kot 
Kamboh an entry was made-in the Wajibul- 
ara of that year to the effect that for the 
future every proprietor shall have the power 
of disposing of his estate as he likes subject 
to the rights of pre-emption in case of sale 
or mortgage. Authorities have been cited 
where, in certain pre-emption suits, entries 
of this nature in the Wajzb-ul-arz have been 
regarded as good evidence of custom and 
obviously this entry cannot lightly be dis- 
regarded. There ie, however, an entry in 
the:Wajib-ul-arz of the same year relating to 
village Maralianwala which does not allow 
the same wide power of alienation, but is 
confined only to sales and mortgages subject 
to rights of . pre-emption, It cannot be sup- 
posed for a moment that a family, owning land 
in two villages less thau 20 miles aparb in 
the same district, will follow one custom in 
one village and another custom in another 
village and it is probable that the entry re- 
lating to Kot Kamboh was intended to refer 
to sales and mortgages only. In any case, 
where there are conflicting extries in the 
Wajib.ul-arz, neither of which was based 
on any known instances, the presumption 
is in favour of the entry which conflicts 
least with general custom. 

There are only three instances of gifta in 
village Kot Kamboh and none of these was 
previous to 1901. Two were on the same 
date by one Ahmad Bakhsh who was a 
Khokhar and neither appears to have been in 
favour of a sister or sisters’s son. The third 
gift appears to have been to a sister’s son, 
but the tribe of the donor is not specified and 
it does not appear that any collaterals of the 

donor existed. 

"Tight other instances of giftsin the Shah- 
pur District are also forthcoming, but none 
of them relate either to village Maralianwala 
or to village Kot Kamboh. In none of them 
was the donor a Kathia and, except in the 
ease of two of them, there is no indication of 
the existence of any male collaterals of the 


donors. Moreover, only three of these gifts 
were in favour of a sister or sister's son. 

Thus the Code of Tribal Customs in the 
Shahpur District does nob really support the 
donee’s sons but, on the contrary, the answer 
to Question 1l is against them. The two 
entries in the Wajib-ul-arz do not agree and 
if one is in favour of the donee’s sons, the 
other is against them. The instances relied 
on are mostly irrelevant and are insufficient 
to show the existence of a custom which is 
contrary to the custom generally followed by 
agricultural tribes—and lastly the circum- 
stance under which the gifts were made is 
suspicious in that the object of the gifts 
was to defeat pending litigation in which 
the donor expected to be, and was, unsnc- 
cessful. 


The result is that the defendants’ Appeal 
No. 1284 fails and, accepting the plaintiffs’ 
Appeal No. 1200 and modifying the lower 
Appellate Court’s decree, we give the plaint- 
iffs a decree declaring that the gifts in dis- 
pute, dated the 5th and 10th October 19083, 
shall not affect their reversionary rights on 
the donor’s death, 

Defendants, representatives of the donee, 
will pay the plaintiffs’ costs throughout. 
Counsel’s fee to cover both appeals will be 
Rs. 50. 


Appeal No. 1200 accepted; 
Appeal No. 1984 dismissed. 


MADRAS HIGH COURT. 

Crviut Suit No. 7 or 1912. 
September 10, 1913. 
Present:—Mr. Justice Wallis. 

K. R. V. FIRM—PriaiNTIFF 
versus 
SATHYAVADA SITHARAMA SWAMI 


AND OTHERS—~ DEFENDANTS. 
Limitation Act (1X of 1909), ss. 19, 20.—Payment - 
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or acknowledgment by one partner, how ‘far binding on 
others— Authority—Presupmtion—Evidence. 


To render one, of several partners liable by reason 
of a written payment or acknowledgment by another 
it isnot enough to show that the payment or.acknow- 
ledgment was an act necessary for or usually done 
in the course of the partnership business. 


Authority to act on behalf of the other partners 
cannot be presumed. It must be proved. 


Mr. 
Plaintiff, 


Mr. T. S.°Rajagopala  Aiyar, for 2nd 
Defendant. 


JUDGMENT,—This is a suit by the plaint- 
18, a firm of merchants carrying on business 
in Madras, against the three defendants, who 
are brothers, alleged to be carrying on business 
in partnership in the mofussil for the price of 
goods sold and delivered with interest 
according to agreement; and the plaint 
alleges that accounts were settled on the 7th 
January 1909 when Rs. 3,976-0-6 were found 
due to the plaintiffs and the lst defendant 
signed for that amount in the books of the 
plaintiffs. The Ist and 3rd defendants do 
not contest the suit. The 2nd defendant has 
filed a written statement in which he denies 
carrying on business in partnership with the 
Ist and 3rd defendants and says that the 
business belonged exclusively to the Ist 
defendant. He also denies that the business 
was a family trade and says there was no 
meaning in calling the defendants members 
of an undivided Hindn family as there is no 
family property. He also pleads that the 
suit is barred by limitation. 


The transactions with the Ist defendant 
are proved and are not barred owing to the 
acknowledgment by the Ist defendant. 
There must, therefore, be judgment against 
him -in any event. As regards the 2nd 
defendant, I find it proved against him that 
he was a partner with the Ist defendant. 
His denial that he had anything to do with 
the business is contradicted by the letters 
exhibited in his own writing. It is clear 
that the defendants were undivided und 
were working together for profit in the 
business and this, it seems to me, renders 
them partners within the definition in section 
239 of the Indian Contract, Act. The business 
was, no doubt, carried on in the name of the 
Ist defendant, as appears from the plaintiff's 
ledger, but there is nothing unusual in that. 


O, P.  Hamasam: Ajar, for the 


In the box, the'2nd defendant said something 
about being divided in status but not by 
metes and bounds. In the written state- 
ment, however, he did not deny he was 
undivided, but only that there was any joint 
family property, and before he went into 
the box, his Vakil had expressly admitted 
that he was undivided and that judgment 
must in any event be given on that basis. 

As regards limitation, it is contended that 
the written acknowledgment by the Ist 
defendant of January 1909 does not affect 
the other defendants and that the suit ig 
barred as against them under two recent 
decisions of this Court in Valasubramunza 
Pulaz v. S. V. R. R. M. Ramanathan 
Ohettiar (1) and Sheik Mohideen Sahib v. The 
Oficial Assignee of Madras (2). This is a 
question of very great importance, because 
written acknowledgments, such as this, are a 
very ordinary, nob to say necessary, incident 
of business at any rate in this part of India, 
and any decision affecting their validity 
must have a far-reaching operation. As is 
well-known, the object of this legislation was 
to restrict the rule laid down by Lord 
Mansfield and the Court of King's Bench in 
Whitcomb v. Whiting (3), that any ac- 
knowledgment or payment by one co-debtor 
was sufficient to take the case out of the 
Statute of limitation as regards the others. 
This was effected as to acknowledgments by 
Lord Tenderten’s Act, 9 Geo. 4, c. 14, and as 
to payments by the Mercantile Law Amend- 
ment Act, 1856, 19 and 20 Vic. c. 97, section 
14. .The Indian Act of 1859, dealing only 
with acknowledgments, provided generally 
(section IV) that “if more than one person 
be liable, none of them shall become chargeable 
by reason only of a written acknowledgment 
signed by another of them.” The Act of 
1871, sestion 20, contained the following ex- 
planation 2: ‘Nothing in this section renders 
one of several partners or executors charge. 
able by reason only of a written promise or 
acknowledgment signed by another of them,” 
Seotion 20 of Act XV of 1877 provided that 
“nothing in sections 18 and 19 renders one of 


(1) 2 Ind. Cas. 309; 32 M. 421; 5 M. L, T. 102. 

(2) 11 Ind. Cas. 332; 35 M, 142; (1911) 1 M. W. N, 
847, 9 M. L, T. 473. 

(3) (1781) 1 Sm. L. Cas. (10th Ed.) 561; 2 Dongil, 
652, 
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several joint contractors, executors or mort- 
gagees chargeable by reason only of a written 
acknowledgment ete.” This is very near 
the language of Lord Tenderten’s Act: “No 
such joint contractor, executor or adminis- 
trator shall lose the benefit of the said 
enactments £0 as to be chargeable in respect 
or by reason only of any written ackuowledg- 
' mentor promise made, and signed by any 
other or others of them." "The main altera- 
tion for the present purpose is that, in tbe 
Indian Act partners are mentioned separately 
and not included under joint contractors. 
It has never been held, so far as I know, 
that the specific mention of the word partners 
makes any difference. Construing the langu- 
age of the English sections, Starling, J., 
in In ve Macdonald, Dick v. Fraser (4) said 
that the word “only” is emphatic and 
in In re Tucker, Tucker v. Tucker (5), 
Lindley, L. J., observed that “the object 
of the enactment was not to facilitate frauds 
by debtors upon creditors, but to protect 
debtors against stale demands, " and Lord 
Herschell observed that “it was not intended 
to have any application where the payment 
was made by him for and on behalf of 
another co-debtor at his request.” It bad 
previously been held by the Oourt of Queen’s 
Bench in Goodwin v. Parton (6) that one 
of two partners must be presumed, in the 
absence of proof to the contrary, to have 
authority to make a payment on account 
of a debt due to the firm so as to take 
the debt out of the Statutes of Limitation 
against the other. This case was affirmed 
by the Court of Appealin Goodwin v. Parton 
(7), and the same presumption is treated 
as applicable to acknowledgments in Lindley 
on Partnership and other text-books though 
I have not found any express decision on 
the point. In Kheodee Ram Dutt v. Kishen 
Ohand (8), a case under the Act of 1871, 
where a question arose as to how far an 
acknowledgment by one partner was binding 
on another, the Court seems to have been 
of opinion that if by the ordinary rules 
of partnership, such an acknowledgment 


(4) (1897) 2 Ch. 181 at p. 188; 66 L. J. Oh. 630, 76 
L, T. 713; 45 W. R. 628 

(5) (1894) 8 Ch. Ave at p. 437; 63 L. J. Ch. 737; 12 
R. 141; 71 L. T 

“(6) (1879) 41 L. T. 91. 

” (7) (1880) 42 L. T. 668. 

(8) 25 W. R. 146, 
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would be binding on the other co-partners 
that would be sufficient, but the language 
is not very clear:—Iu Premji Lwlha v. Dossa 
Doongersey (9), Scott, J., ruled: — [& must 
be shown that the partner signing the 
acknowledgment had the authority, express 
or implied, to do so. In à going mercantile 
concern such agency is, I think, to be pre- 
sumed as & rule. See Lindley on Partnership; 
Goodwin v. Parton (6)," but he held, follow- 
ing Watson v. Woodman (10), that as the 
partnership had ceased to be a going concern 
when the acknowledgment was made, it was 
not binding, as the presumption no longer 
applied. In Gadu Bibi v. Parsotam (11), 
the Allahabad High Court referred to this 
decision with approval and held that where 
an acknowledgment was effected in the 
ordinary course of business of the firm 
aud was such a transaction as was con- 
templated in section 251 of the Indian 
Contract Act, it was sufficient to save limita- 
tion. In Dulsukhram v. Kalidas(12), Candy, J., 
referred to Scott, J.’s ruling with approval, 
and stated that if had been approved by 
Sargent, O. J., in an unreported case, but 
the Court eventually sent down an issue 
whether assuming the partnership to have 
been existing when the acknowledgment was 
made, such acknowledgment was or was 
not an act necessary for or usually done 
in carrying on the business of the partner- 
ship (section 251 of the Indian Contract 
Act), in which case, they held, it must be 
taken to have been done under the authority 
of the other partners. Here it may be 
observed that section 251 of the Indian 
Contract Act of 1872, which was subsequent 
to Limitation Act 1X of 1871, section 20, 
in which partners are expressly mentioned, 
ia quite general in its terms and makes 
no exception as to payments and acknow- 
ledgments made in the necessary or ordinary 
course of the partnership business. Now, 
if, as here held, it be enough to show that 
the acknowledgment was an act necessary 
for or usually done in carrying on the 
business of the partnership, that would 
seem to conclude the question so far 


(9) 10 B. 358. 
,U9 (1875) 20 Eq. 721; 45 L.J. Ch. 57; 24 W. R, 


a) 10 A, 418; A. W. N. (1888) 93. 
(12) 26 B. 42; 8 Bom. L. R, 484, 
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as relates to trading partnerships io 
this part of India. Ibis the almost invari- 
able practice of trade creditors here to 
insist on a written acknowledgment in their 
books being made by the debtors as a 
condition of giving credit and engaging ih 
further transactions no doubt as a safeguard 
against idle and dishonest defeuces being 
set up if they should ultimately be obliged 
to sue. Such acknowledgments are made, 
as a matter of course, by the trade debtors, 
whether carrying on business singly or in 
partnership and are forthcoming in almost 
every suit for the price of goods sold and 
‘delivered. This is a matter within the daily 
experience of Conrts of first instance and 
I think they are entitled to take judicial 
notice of it, if relevant, and need not require 
it to be proved by evidence in each case. 
Coming now to the decisions of this Court, 
it was held by Subramania  Áiyar and 
Boddam, JJ. in Razagopala Pillai v. Krishna. 
sami Ohetty (13), that where a partnership 
is dissolved by the death of one of the part- 
ners, the surviving partners cannot bind the 
representatives of the deceased partner by 
their acknowledgment of a debt of the 
firm unless they are specifically authorised 
to do so. Here the learned Judges would 
appear to have been of opinion that but for 
the previous death of the partner, the acknow- 
ledgment would have been binding but the 
` point did not arise directly. The first case 
on which the defendant relies is a decision 
of the learned Chief Justice and Abdur 
Rahim, J., in Valasubramania Pillai v. S. Y. 
R. B. M. Ramanadhan Chettiar (1). In that 
case, the learned Judges dissented from 
the ruling of Scott, J., in Premi? Ludha v. 
Dossa Doongersey (9), that in a going 
mercantile firm agency is to be presumed, 
which they treated as obzter, and laid down 
that something more must be shown, that 
there must be “some evidence that in the 
course of business the partners who made the 
payment had authority to do so on behalf 
of the firm."- If I understand the learned 
Judges rightly, they were of opinion that it 
was not enough to show that the payment 
was an act necessary for or usually done in 
the course of partnership business, section 
251, but there must be evidence as to the 
authority of the partners who made the 


(18) 8 M, L, J. 261. 


payment. The argument is not reported, 
and it does not appear if the decision in 
Goodwin v. Parton (6) was not brought to 
the notice of the Court or was regarded as 
inapplicable. The next case, Sheik Mohideen 
v. Oficial Assignee of Madras (2), was a 
decision of the learned Chief Justice and 
Sankaran Nair, J. In that case, the acknow- 
ledgment had been made by the partner in 


. charge of a branch with reference to a debt 


contracted by that branch, and the learned 
Judges held, on appeal from a decision of my 
own, that there was no evidence that the 
partner making the acknowledgment had 
authority to do so on behalf of the firm, and 
that it was not.a legitimate inference for the 
fact of his being in management that he had 
such authority. 

In this case, Dalsukram v. Kalidas(12) was 
referred to as well as Prenji Ludha v. Dossa 
Doongersey (9) but the Court was of opinion 
that it did not help the respondent-plaintiff. 
The conclusion, to which I have come on the 
examination of the authorities, is that there is 
a conflict between the decisions of the Bombay 
and Allahabad High Courts and the decisions 
of this Court. According to the former, it is 
enough to show that the payment or acknow- 
ledgment was an act necessary for or usually 
done in the course of the partnership business 
to make it operative when done by one 
partner against the others. According to 
the two’ Madras decisions, evidence of 
authority from the other partnera is 
necessary and cannot be presumed. These 
decisions are binding on me though I confess 
I should be glad either to sea them recon- 
sidered or the law altered, because there is no 
real doubt in these cases about the ac- 
knowledgment being made with the know- 
ledge and consent and for the benefit of all 
the partners, though the creditors may have 
no means of proving this, so that the effect 
of the more stringent rule is to facilitate 
fraud by debtors upon their creditors, 

Coming now to the evidence in the present 
case, all that appears is that the 2nd defend. 
ant’s letters two years bafore the date of 
the acknowledgment show that a settlement, 
as itis called, was contemplated of which a 
signature in the plaintiff's books would be a 
usual and necessary incident, and that they 
(plural) were coming to Madras to make it; 
that the plaintiff carried on business in Madras 
and the defendants inthe Godaveri District; 
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and that the Ist defendant came up to Madras 
and signed the acknowledgment in the books 
of the plaintiffs firm. Exhibit A is 
as follows: “Remaining debit balance 
Rs. 3,976-0-6. We bind ourselves on demand 
to pay to the plaintiff’s order to persons 
possessing this order at Madras Ra. 3,976-0.6 
being the principal together with interest 
thereon atonaper cent. per mensem from this 
date. 

Sathyavada Sitharamaswami 

(1st defendant's signature)." 

The business was carried on 1n the name 
of the lst defendant; and it is argued for the 
plaintiff that the use of the plural verb in the 
original shows that he was acting on behalf 
of others as well as himself and this 18 borne 
ont by the interpreter. It may, therefore, 
I think, be taken thatthe acknowledgment 
purports to-be made by the lst defendant not 
merely on his own behalf but on behalf of the 
firm. There is also evidence that the 
lst defendant was in the habit of going to 
Madras and making.payments on account of 
the firm. This evidenee, however, does not 
show that the lst defendant was authorised 
to make the acknowledgment in question on 
behalf of the others, and, following the deci- 
gions already referred to, I hold that the suit 
is barred as against the 2nd and 3rd defend- 
ants. I may say | attach no importance to 
the 2nd defendant’s statements in the box 
that the business had stopped two years 
previously as his evidence as a whole shows 
he is not entitled to any credence, and the 
reference to stopping on account of cholera 
in one of his letters does not clearly refer to 
stopping business and in any case to more 
than a temporary stoppage. There will be 
judgment for the amount claimed with further 
interest at contract rate to date and costs 
with further interest at 6 per cent. against the 
lst defendant and against the 2nd and 3rd 
defendants to the extent of the joint family 
properties in their hands. 
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ALLAHABAD HIGH COURT. 
First Civi, APPEAL No. 114 or 1912. 
May 15, 1913. 

Present: —Mr. Justice Tudball and 
Mr. Justice Rafique. 
*BINDRABAN AND OTEERS— P LAINTIFFS— 
APPELLANTS 
versus 
SAHODRA AND ANOTHER—D&FZNDANTS— 


: RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 102, 
O. XLI, r. 23, O. XLIII, r. (1) (u) —Switto recover share 
in crop—Small Cause Suit—Second appeal —Remand 
order. 

4. brought a suit in the Court of a Munsif, claiming 
a half share in certain crops or in lieu thereof a gum ' 
of Rs. 156. A. prayed that it may be declared that 
he was owner of the share in the crops by virtue of 
a purchase from B. and that he was entitled to 
recover the orops or their value: 

Held, (1) that the suit was one to recover move- 
able property or its value, and was in the nature of 
Small Cause; e. 

(2) that no second appeal lay in the case. 

Under Order XLIII, rule (1), an appeal against an 
order under Order XLI, rule 28, would lie only if 
an appeal would lie from the decree of the Appel- 
late Court. 


Hirst appeal from an order of the District 
Judge of Jaunpur. 

Mr. Haribans Sahat, for the Appellant. 

Mr. Gokal Prasad (with him Mr. Pearey 
Lal Banerji), for the Respondents. 


JUDGMENT.—This is an appeal from an 
order of remand. A preliminary objection is 
taken that no appeal lies. The appellants 
are the plaintiffs. They ‘brought a suit in 
the Court of the Munsif, valuing it at 
Rs. 156.6-0, and they claimed a half -hare in 
certain crops grown on certain land, or in 
lieu thereof a sum of Rs. 156-6-0. On this 
amount, they paid Court-fees. Their case was 
that one - Musammat Sonpati jointly cultivated 
this land with the other defendant, that, she 
was the owner of half the crops and that she 
had sold them to the plaintiffs. They asked 
the Court to deelare that she had so done and 
they were entitled to recover the crops or 
their value. The suitis clearly a suit to 
recover moveable property of the value of ` 
Rs. 156-6 O or their value. The suit is of a 
Small Cause Court nature and there can be 
no second appealfrom the decree of the 
Appellate Court. Under Order XLIII, rule I, 
clause (u), an appeal against an order under 
Order XLI, rule 23, would lie if an appeal 
would lie from the decree of the Appellate 
Court. "Therefore, no appeal lies in the 
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present case. We allow the preliminary 
objection and dismiss the appeal with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Civit MisogtLLANEOUS SECOND AePEAL No. 47 
or 1912. 

October 30, 1913. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
VAKEKIYIL PUTHAN VEETIL KELU 
NAIR AND OTHERS— ÁPPELLANTS 
versus 
VAKKIYIL PUTHAN VEETIL 
MEENAKSHI alas AMMU AMMA AND 


OTHERS — RESPONDENTS. 

Civil Procedure Code (Act XIV of 1882), ss. 244, 258, 
375--Civil Procedure Code (Act V of 1908), s. 47, 
O. XXI, v. 2— Certificate of payment or adjustment 
to be fiied in Court whose duty 4s to execute—Appel- 
late Court not to execute decree—-Filing of certificate 
of payment in wrong Court, effect of -Compromise 
petition to Appellate Court—Appeal withdrawn—Origin- 
al decree not superseded—Decree for possession of 
immoveables—Adjustment question canbe gone into 
under section 47 of the Code. 

According to the Civil Procedure Code, 1882, sec- 
tion 258 and also according to Order XXI, rule 2, of 
the Civil Procedure Code, 1908, a certificate of pay- 
ment or adjusemeub should be filed iu the Court 
whose duty itis to execute the decree, 

The Court whose duty it is to executo a decree is 
the Court thathas passed the decree, and not the 
Court to which an appeal from the decree is preferred. 

Biroo Gorain v. Jainwati Koer, 13 Ind. Cas. 03; 16 C, 
W. N. 923; 16 C, L. J. 174, dissented from. 

The filing of a compromise petition under section 
376 of the Civil Procedure Code of 1882, cannot be 
treated as the filing of the certificate of satisfaction 
under section 258. | 

The filing of a certificate of satisfaction in the 
wrong Court. and obtaining an order ‘recorded’ 
from the wrong Court cannot be treated as legally 
valid. 

Where a compromise petition to the Appellate 
Court prayed for an order to strike the appeal off the 
file as withdrawn, and the Court dismissed the appeal 
accordingly by & separate order, separate from the 
order which recorded the petition, the original decree 
could not be held to have been superseded by a fresh 
decree, or to have been set aside by the compromise 
petition itself. 


So far as a decree is one for possession of immove- 
ables, the question whether satisfaction of the decreed , 


relief has been given out of Court to the decree- 
holder can be gone into under section 244 of the old 
Code ‘section 47 of the of 1908 Code), notwithstand- 
ing the absence of a certificate of satisfaction. 
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Appeal from the order of the District 
Court of South Malabar, in Appeal Suit No. 
891 of 1910, preferred against that of the 
Subordinate Judge of Palghat, in Execution 
Petition No, 41 of 1910, in Original Suit No. 
25 of 1906. 

Mr. O. V. Ananthakrishna Azyar, for the 
Appellants. 

Mr. K. P. M. Menon, for the Respondents. 

JUDGMENT. 

Sapasiva ÅIYAR, J.— This is an appeal 
against an appellate order passed in execution 
proceedings. The appellants are defendants 
Nos. 1,2 and 4 to9 aud ll. The respond- 
ents are plaintiffs Nos. 4 and 5, the 3rd de- 
fendant and plaintiffs Nos. 1 to 3. 

Plaintiffs Nos. 4 and 5 applied for execu- 
tion on behalf of themselves and of plaintiffs 
Nos. 1 to 3 of a decree passed by the Sub. 
ordinate Judge of Palghat in Original Suit 
No. $5 of 1906. Plaintiffs Nos. 4 and 5 were 
minors when that suit was decreed in favour 
of themselves and in favour of plaintiffs Nos. 
1to3, The plaintiffs Nos. 1 to 5 formed a 
Tavazhi having separate Tavazhi property 
but not divided from the common farwad of 
which the lst defendant is the Karnavan, 
Plaintiffs Nos. 1 to 3 are senior in age to 
plaintiffs Nos, 4 and 5, who are females, plaint- 
iffs Nos. 1 to 2 being male members of the 
Thavazhi, The objections taken by the de- 
fendants to the execution of the decree at the 
instance of the 4th and 5th plaintiffs may be 
summarised thus :— 

(a) The Subordinate Judge’s decree in 
Original Suit No. 25 of 1906, now sought to 
be executed, was seb aside by a compromise 
petition, Exhibit IV, filed under section 875 
of the old Civil Procedure Code, in the Dis- 
trict Court of South Malabar, in which Court 
Appeal No. 82 of 1908, had been filed by the 
Ist defendant against the decree of the Sab- 
ordinate Judge of Palghat in Original Snit 
No. 25 of 1906. 


(b) Even if the Subordinate Judge’s decree 
in Original Suit No. 25 of 1906 was not seb 
aside in appeal in the Appeal Suit No. 82 of 
1908, the decree was satisfied by the terms of 
the compromise petition, the said compromise 
having been sanctioned by the District Court 
on behalf of the minors under section 462 
of the old Civil Procedure Code. 

(c) The registered karars, Exhibits 1 and 
II, dated the 8th May 1908, are also binding 


- 


640 
KELU NAIR t. MEENAKSHI. 


upon the plaintiffs including the minor plaint- 
iffs. 

These were the three contentions raised 
before the Subordinate Judge of Palghat in 
the present execution proceedings. The learn- 
ed Subordinate Judge accepted these con- 
tentions and dismissed the execution applica- 
tion with costs. 


Plaintiffs Nos. 4 and 5 appealed to the 
District Court in Appeal Suit No. 891 of 
1910, against the Sabordinate Judge’s above 
order dismissing their execution application. 
During the pendency of that appeal, the de- 
fendants put in a petition, No. 454 of 1911, in 
the District Court, alleging that the Hxecution 
Appeal No. 891 of 1910, had been compromised 
by a registered Sammathapathram executed 
by the plaintiffs Nos. 4 and 5 on the 27th 
September 1911, (see Exhibit A and Mis- 
cellaneous Petition No. 454 of 1911), and that 
in accordance with that Sammathapathram, 
the Execution Appeal No. 891 of 1910 ought 
to be dismissed. The plaintiffs Nos. 4 and 5 
contended in the District Court that the re- 
gistered Sammathapathram, Exhibit A, was 
forced from them by the 2nd defendant, 
that the 5th plaintiff, who was still a minor, 
was fraudulently mentioned in it as a major 
and that Exhibit A, therefore, was invalid. 


The learned District Judge upheld the 
contention of plaintiffs Nos. 4 and 5 that the 
Sammathapathram, Exhibit A, was not bind- 
ing upon plaintiffs Nos. 4 and 5, both on the 
ground that Exhibit A was not voluntarily 
executed by plaintiffs Nos. 4 and 5 and also 
on the ground that the Sth plaintiff was a 
minor when she executed the document. 
Now it has been held, in Appasamz: Nayakan 
v. Varadachart (1), that when a compromise 
under section 875 is alleged by one party to 
have taken place and itis denied by the 
opposite party, an issue should be framed hy 
the Court on that question and prelimi- 
narily decided. We might take it that in the 
Petition No. 454 of 1911 filed by the defend- 
ants, such an issue was framed and that it 
was decided against the defendants by the 
District Court on its finding that Exhibit A, 
was not voluntarily executed and that the 
5th plaintiff was a minor when she executed 
it. Though I cannot say that the District 
Judge's findings are quite satisfactory, the 


(1) 19 M. 419, 
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learned Judge was entitled to come to those 
findings of fact on the evidence before him 
&nd we eannob interfere with those findings 
of fact in second appeal. On three other 
questions arising in the Execution Appeal No. 
891 of 1910, before him, the learned District 
Judge held in favour of plaintiffs Nos. 4 and 
9. His conclusions on those questions are 
(a) that the compromise petition, Exhibit IV, 
filed in Appeal Suit No. 83 of 1908, did not 
nullify the decree in Original Suit No. 25 of 
1906, as the District Court did not sanction 
the compromise on behalf of the minors (plaint- 
iffs Nos. 4 and 5), (b) that the decree in 
Original Suit No. 25 of 1906 was, on the other 
hand, affirmed by the District Court by the 
decision in Appeal Suit No. 82of 1908, in the 
appeal connected with which (Appeal Suit 
No. 88 of 1908) the compromise petition, 
Exhibit IV, was filed and that, therefore, 
the decree in Original Suit No. 25 of 1906, 
has remained in full force even after that 
compromise petition, and (c) that the decree 
of the Subordinate Judge which was so 
affirmed could not be treated as satisfied as 
there was “no petition recorded satisfying the 
decree” and no ‘satisfaction certified within 
ninety days" of the karar, Hxhibit I, under 
Article 174 of the Limitation Act and Order 
X XI, rule 2, of the Civil Procedure Code, (old 
section 258). See paragraph No. 2 of the 
learned Districb Judge's decision in Appeal 
Suit No. 891 of 1910. As regards still 
another fourth question whether the karar, 
Exhibit I, was beneficial to the minors or 
was entered into in fraud of the minors, the 
learned District Judge held that it was 
unnecessary to give any finding. Having 
thus decided the lst three questions in favour 
of the plaintiffs and also decided on the pre- 
liminary question that the Sammathapathram, 
Exhibit A, was not binding on plaintiffs 
Nos. 4 and 5, the learned District Judge 
reversed the order of the Subordinate Judge 
which dismissed the execution application 
of the plaintiffs Nos. 4 and 5 and the learned 
District Judge allowed execution as prayed 
for. Before us, the appellants contended (1) 
that the petition, Exhibit IV, filed in the 
District Court in Appeal Sait No 83 of 1908, 
should be taken as a certificate of satisfaction 
filed in Original Suit No. 25 of 1906 by the 
plaintiffs, (2) that the decree in Original 
Suit No. 25 of 1906 was set aside by the com- 
promise petition, Exhibit IV, and a new decree 
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in terms of the compromise was substituted 
for that decree in appeal, (3) that the 
compromise under karars, Exhibits I and II, 
was binding on the plaintiffs even without 
the Court'5 sanction, (4) that Order XXI, 
rule 2, (Original Civil Suit No. 258) did not 
apply to the relief of possession of immove- 
ables given by a decree and no certificate 
of satisfaction under that section was, 
therefore, required as regards that relief, and, 
(5) that, therefore, in any event, so far as 
regards the appellants’ contention that the 
plaintiff's Tavazhi nad been given possession 
of the lands at the time of Exhibits I, I 
and IV, the lower Court ought to have given 


a finding after allowing the appellants to. 


give evidence therein, that question baing 
one under section 244 old Code (47 of the 
new Code) and not one falling under section 
258 (old Code) (Order XX{ new Code). 

I shall take these five contentions in order. 
The first contention is that Exhibit IV should 
be taken as a certificate of satisfaction filed 
in Original Suit No. 25 of 1906. Itis to 
be remarked that according to the old Civil 


Procedure Code, section 258, and also, accord.. 


ing to Order XXT, rule 2, of the new Civil 
Procedure Code, the certificate of payment 
or adjustment should be filed in the Oourt 
whose duiy it is to execute the decree. Exhibit 
LV in this case was filed, not in the Subordi- 
nate Judge’s Court of Palghat whose duty it 
was to execute the decree in Original 
Suit No. 25 of 1966, but it was filed in the 
District Court of South Malabar at Calicut. 
Further, it was not filed even in the District 
Court of South Malabar in the Appeal Suit 
No. 82 of 1908, which was the appeal filed 
‘against the decree in Original Suit No. 25 
of 1906, but in a connected Appeal No. 83 of 
1908. Again, it is difficult to hold that the 
filing of a compromise petition under section 
375 (old Civil Procedure Code) might be 
treated as the filing of the certificate of 
satisfaction under section 258. Even if it 
could be so held and even if the filing of the 
petition in Appeal Suit No. 83 of 1903 be 
treated as equivalent to its being filed in 
Appeal Suit No. 82 of 1908,it& seems to 
me impossible to hold that the filing of a 
certificate of satisfaction in the wrong Court 
and ‘the getting of an order "recorded" 
from the wrong Court could be treated as 
legally valid. The Court whose duty it was 
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to execute the decree in Original Suit No. 
25 of 1906, was the Subordinate Judge's 
Court of Paighat and not the District 
Court of South Malabar at Calicut. I 
express no opinion as to whether the District 
Court of Calicut has the power to execute 
that decree, but I am clear that it was 
not the Court whose duty it was to execute 
the decree. Reliance is placed by the appel- 
lant’s learned Vakil on the case of Biroo 
Gosain v. Jainurat Koer (2), where it was 
held that the filing of a compromise petition 
in the Appellate Court might be treated 
as the filing of a certificate of satisfaction 
in the Court of first instance. With the 
greatest respect, I find myself unable to 
follow that decision. 

The second contention is that, though the 
District Court of Calicut, when the com- 
peomise petition, Exhibit IV, was filed before 
it, merely recorded it and did not pass a 
decree in accordance with its terms, still 
it, should be held to have passed such a 
decree superseding the decree passed by the 
Palghat Subordinate Judge in Original Suit 
No. 25 of 1906. I think that this conten- 
tion also must be rejected. Exhibit IV 
does not pray the District Court to pass a 
new decree in terms of the compromise 
superseding the decree of the Palghat Sub- 
Court; on the other hand, it prays for an 
order that the Appeal No. 82 of 1908 be 
struck off the file of the District Court as 
withdrawn. The District Court dismissed 
the appeal accordingly by a separate order, 
separate from the order which recorded the 
petition. It seems to me impossible to hold 
that by the mere filing of a compromise 
petition, Exhibit IV, the Subordinate Judge’s 
decree in Original Suit No, 25 of 1906, was 
superseded by a fresh decree or was 
set aside by the compromise petition 
itself, 

The third contention is that the family 
karars, Exhibit 1 dated the 8th May 1908, 
and Exhibit IT, which were entered into 
between the members of the tarwad, 
are binding on the plaintiffs Nos. 4 
and 5, even without the Court’s sanction 
and that by those karars the decree in 
Original Suit No. 25 of 1906 was satisfied. 


(2) 13 Ind. Cas, 63; 16 0, L, J. 174; 16 0. W, N, 
923. 
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Before considering the question as to whether 
the terms of these alleged family arrange- 
ments could be treated as a legal satisfaction 
of the reliefs awarded by the decree, the Court 
has to decide first whether the compromise 
was a bona fide compromise,. That question 
has not been gone into by the lewer Courts. 
If it is found on evidence that Exhibits I 
and JI are bona fide compromises binding on 
‘all the members of the farwad including 
plaintiffs Nos..4 and 5, the next question 
will be whether they could legally operate 
as asatisfaction of all the reliefs or only of 
some of the reliefs given by the decree in 
Original Suit No. 25 of 1906. Reserving then 
this third contention, I shall pass on to the 
fourth, 

^ .The fourth contention is that Order XXI, 
rule 2, (Original Civil Suit No. 258) did 
pot apply to the relief of possession of 
immoveables given by the decree and no 
certificate of satisfaction under that section 
was required and that, therefore, the lower 
Court ought to have taken evidence as to 
whether possession was really given to the 
plaintiffs’ Tavazhe of the plaint lands in 
1908. If the decree in Original Suit No. 
25 of 1906 does not prohibit the major plaint- 
iffs from taking possession from the defend- 
ants and does not prohibit the defendants 
from giving possession of the decreed lands 
to the major plaintiffs on behalf of the 
plaintiffs’ Tavazht, except under certain 
conditions, there can be no doubt that the 
above contention must be given effect to, 
In Sankaran Nambiar v Kanara Kurup (3), 
it was held that section 258 of the Civil 
Procedure Code refers only to the execution 
of the decrees under which money is payable 
and is not applicable to decrees for possession 
of immoveable property and that under 
section 244, the Court has general authority 
to make orders determining the questions 
which arise between the parties to the suit 
and relating tothe satisfaction of the dec- 
ree. Though, as regards mortgage decrees, 
there was a conflict of decisions as to whether 
payments in satisfaction should be certified 
or not before the executing Court could 
recoguise ihem, [even that question was seb 
at rest for Madras by Vaidya Nadhaswamt 
Tyer v. Somasundaram P illai (4) ], that question 


-(3) 22 M. 182; 8 M. L. J. 175. - 
' (4) 28 M. 473; 15 M. L, J. 126. 
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was also set ab rest for the whole of India 
by the change of language introduced by 
Order XXI, rule 2. The decision -of 
Vaidya Nadhaswamz Iyer v. Somusundaram 
Pilas (4), in which it was heldsthat so far 
as the decree was one for possession of im- 
moveables, the question whether satis- 
faction of the decreed relief had been 
given out of Court to the decree-holde~ 
can be gone into under section 244 notw, 

Standing the absence of a certificate] 

satisfaction, has not been dissented from’ < 
any later case. As the defendants in tl 

caso have raised the plea that they did give 
possession to plaintiffs’ Tavazhi of the 


lands in the year 1908 itself and as if they 


could be allowed to prove such delivery of 
possession, the plaintiffs Nos. 4 and 5 can- 
not claim mesne profits under the decree 
for the years from the date of such delivery 
of possession, it would have been necessary 
before disposing of this appeal to obtain 4 
finding from the lower Appellate Court on 
the question whether and when the pro- 
perty, possession of which was decreed to 
the plaintifs’ "T'avazhi by the decree in 


Original Suit No. 25 of 1906; was given to the 


plaintiffs’ Tavazhz if (as I said before) the 
decree in Original Suit No.25 of 1906 per- 
mitted the major plaintiffs to obtain posses- 
sion of the decreed lands withont the sanc- 
tion or intervention of the Court. We are 
asked by the appellant’s learned Vakil to 
ask the lower Courts to submit findings on 
the question above referred to and on the 
other question whether the Karars I and 
II are binding on the plaintiff's Tuavazhz 
and on plaintiffs Nos. 4 and 5, but I think 
that such findings are unnecessary for the 
disposal of this execution appeal As re- 
gards the family Karars I and II, those 
karars, if valid as an adjustment of the 
decree, are not binding zm executton as au 
adjustment of that portion of the deeree 
which directs payments of moneys, as such: 
adjustment was not certified under section 
258 old Code and cannot by the 
executing Court be recognised so far as the 
payment of money due under the decree is 


. concerned. 


Even as regards tho relief for delivery of 
possession of: lands given by the decree; I 
find, on a perusal of the decree in Original 
Suit No. 25 of 1906, that the Subordinate 
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Judge's Court of Palghat gave the following 
express direction in that decree: “It is 
further ordered and decreed that plaintiffs 
Nos. 1,2 and 6 shall not take out execution 
unless they furnish good security to protect the 
interest of the minors”, i.e., (plaintiffs Nos. 3, 4 
and 5 in the case). This direction in the 
decree must also be held to have remained 
in force as the District Court of Calicut 
dismissed the Appeal No. 82 of 1908 wholly. 
If plaintiffs Nos. 1,2 and 6 are not en- 
titled , to take ont execution even for delivery 
of possession of immoveable property without 
furnishing good security to protect the interest 
of the minor plaintiffs, (and this direction given 
in the interest of the minor plaintiffs must 
have been known to the defendants and is 
clearly on them also), I think that any pos- 
session given to the major plaintiffa on behalf 
of the plaintiffs’,  Tavashz without their 
having sə furnished security must be 
deemed by the executing Court to be 
wholly invalid as contravening the express 
directions of the decree and as a fraud on the 
minor plaintiffs. In the result, I think we 
must dismiss this appeal, I may be permitted 
to express my surprise at the very slipshod 
manner in which the parties and their several 
legal advisers in the lower Courts have acted 
from May 1908, in the several proceedings 
which took plaze inthe lower Courts. In 
view of that circumstance, which has 
introduced almost hopeless complications and 
perplexities in the execution proceedings, I 
would make no order as to costs of this appeal. 
Spencer, J.—1 concur. 
. Appeal dismissed, 


PUNJAB CHIEF COURT. 
. Seconp Crivin Appear No. 1238 or 1908. 
May 2, 1913. 
Present:—Mr. Justice Rattigan and 
Mr. Jastice Seott- Smith. 
BARKAT RAI AND oTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
ALI ANE OTBHERS—DEFENDANTS — 


RESPONDENTS. 

Regulation, XVII of 1806, s. 8+-Notice—-Amount 
stated greater than the amount due-——Valid —Mortgagor 
not complying with provisions of law. 

Under section 8 of Regulation XVII of 1808, a 
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mis-statement in the notice of tle amount due on the 
mortgage does not invalidate the notice even where 
the amount is stated to be larger than the amount 
actually due. 

The Regulation gives the mortgagor a right 
of preserving his property and if, for reasous of his 
own, he does not choose to avail himself of the pro- 
cedure prescribed by law for tha& purpose, he is not 
entitled, after the year of grace has elapsed, to urge 
that the sam demanded of him was largger than the 
sum which was really due at the time. 


Second appeal from the decree of the Divi- 


sional Judge, Sailkot Division, dated 23rd. 


August 1909, confirming that of the Sub. 
Judge, Gujranwala, dated 30th June 1909, 
dismissing plaintiff’s claim. 

R. B. Pandit Sheo Narain and Mr. 
Singh, for the Appellant. s 

JUDGMENT.—The facts are sufficiently 
stated in the judgment of the Officiating 
Divisional Judge and itis only necessary to 
refer-to one or two points for the purposes 
of the appeal before us. 

On the 14th of March 1906, the mortgage» 
applied to the District Judge for the issue of 
a notice to the mortgagor under section 8 of 
Regulation XVII of 1808, and in that notice, 
the mortgagor was informed that he could 
redeem the property mortgaged within one 
year from the date of the ‘notification upon 
payment or tender of Hs. 1,422 principal 
aud Rs. 4,578 interest, and that upon his 
failure to 80 redeem within that period, the 
mortgage would be foreclosed. The lower 
Appellate Court finds that no such sum as 
Rs. 4,578 was due by way of interest at the 
time when the notice was issued and, being of 
opinion that the plaintiff, by asking in the 
notice for a larger sum than he was entitled 
to get, had rendered redemption more difficult 
for the mortgagor, held, as a consequence, that 
the notice was invalid for the purposes of 
the said Regulation and vitiated the fore- 
closure proceedings. 

It is admitted before us that the interest 
due on the mortgage at the time of the notice 
was considerably less than the amount stated 
in that notice to be then due, and the sole 
question before us is whether on that account 
ihe notice was defective and inoperative, 
Mr. Sheo Narain, on behalf of the appellants, 
contended that the erroneous statement with 
regard to the amount of the interest did not 
render the notice bad, and, in support of his 
contention, referred to three authorities. In 
the first place, reliance was placed on certain 
remarks of their Lordships of the Privy 
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Council in the case of Forbes v. Ameeroonissa 
Begum (1) to the following effect: — ‘Their 


Lordships are disposed to think that, upon | 


the true construction of the Regulations, and 
of the Circular Order, it is not necessary elther 
that the demand should be for the specific 
sum ultimately ascertained to be due.” In 
the case before their Lordships, it is difficult 
to find from the record of the case whether 
- the mortgagee had demanded too muet or 


: too little in the notice issued under section 8 l 


of the Regulation. In the next place, Mr. 
Sheo Narain relied on the opinion expressed 
by Aikman, J., in Kubra Bibi v. Wajid Khan 
(2): "If the mortgagee asks too much, the 
mortgagor can protect himself by paying into 
Court whatis really due. In the present 
case, the amount secured by the conditional 
sale-deed was, undoubtedly, due at the end 
of the year of grace, and that amount was 
not paid. Consequently, if the proceedings 
were in all other respects valid, the mort- 
gagor’s right of redemption was lost, and the 
plaintiff is entitled to a decree.” The learn- 
ed Advocate also referred toa Single Bench 
ruling of this Court reported as Fakira v, 
Piyare Lal (3), but we are unable to see the 
relevancy of that duthority though the learned 
Judge did, no doubt, remark obiter that in a 
notice of this kind, it is unnecessary to specify 
the exact or uncertain amount of interest 
due, or mention interest at all. 

On the other hand, in Mehro v. Suja (4), 
a Division Bench of this Court held that 
a notice issued under section 8 of Regulation 
XVII of 1806, which did not bear the seal 
cr signature of the District Judge, but only 
his initials and merely notified tothe mort- 
gagor the probable sum due on the mortgage 
without any mention of the interest also dua 
thereon, was materially defective and vitiated 
foreclosure proceedings. In this case, the 
defects with regard to the seal and signatures 
of the District Judge were possibly per se 
sufficient to invalidate the notice, but the 
learned Judges appear to have considered the 
omission to specify the amount of interest as 
also a fatal defect. 

"The case isnot free from difficulty, but 


after giving it our best consideratinn, we are 
(1) 10 M T. A. 840 at p. 856; 5 W. R. 47 (P.O) 19 
Eng Rep. 1002. 
(2) 16 A. 59 at p. 62; A. W. N. (1893) 209, 
(3) 21 P. R, 1901: 57 D, L, R. 1901. 
(4) 84 P. R. 1882, 
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of opinion, that the mis-statement in the 
notice of tbe amount due on the mortgage 
does not invalidate the notice even in a cage 
where the amount is stated to be greater 
than the amount actually due. 

The notice must, of course, inform the 
mortgagor that he can redeem the property 
in the manner provided for by section 7, or 
in other words when (as i in the case before 
us) the mortgagee is not in possession, “upon 
payment or cstablished tender of the princi- 
pal sum lent tegether with any interest that 
may be due thereupon,” ‘The mortgagor is 
in no way bound to accept as correct the 
sum, if any, stated by the mortgagee in the 
notice to be due on the mortgage, and by 


“virtue of section 2 of Regulation I of 1798, 


he is at liberty to deposit in Court any sum 
less than is required, and may allege that 
such sum is the total amount due to the 
lender for principal and interest. "If ihe 
amount so deposited 18 admitted by the 
lender or be established on investigation to 
be the total amount due to him, the right of 
redemption shall be considered to have been 
fully preserved to the borrower," (Regulation 
I of 1798, section 2). It was with reference 
to these provisions of the law that their 
Lordships observed in forbes v. Ameeroonnzssa 
(1) (above cited) that "upon the true con- 
struction of the Regulations, and of the 
Circular Order, it is not necessary either that’ 
the demand should be for the specific sum 
ultimately ascertained to be due, or that the 
accounts of a mortgagee in possession should 
be produced in these preliminary proceedings, 
in which they cannot be investigated." 


The mortgagor has thus the power to save 
his right of redemption by depositing in 
Court not necessarily the amount alleged to 
be due by the mortgagee, but such amount 
as he asserts to be really due by way of 


principal and interest. If, however, he 
elects. to make no deposit at all, or 
if he makes an insufficient deposit, his 


right of redemption is gone at the expiration 
of the year of grace, and he cannot, thereafter, 

urge that the amount stated in the notice 
io be due was in fact largely in excess of the 
amount that was really due. In other words, ` 
he is piven by the Regulation a right of 
preserving his property, and if, for reasons of 
his own, he does not choose to avail himself 
of the protedure prescribed by law for that 
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purpose, he is not entitled, after the year of 
grace has elapsed, to urge that the sum do- 
manded of him was greater than the sum 
which was really due at the time. We ac- 
cordingly hold that the notice of foreclosure 
was valid, and accepting the appeal, we grant 


plaintiffs the decree for which they pray. 


Respondents will pay costs throughout. 
Appeal accepted. 


MADRAS HIGH COURT. 
FULL BENCH. 


REFERRED Case No. 14 or 1912. 
August 7, 1918. 
Present:—Sir Charles Arnold White, KT., 
Chief Justice, Mr. Justice Ayling and 
° N Mr. Justice Oldfield. 
JOHN HOWE —PETITIONER 
versus 


CHARLOTTE HOWRH — RESPONDENT. 

Evidence Act (I of 1872), ss. 112, 118, 120— Divorce 
proceedings-—Alleged adulterer not joined as party ~- 
Judge adding party on his own initiative — Amendment 
of petition—Chud born during divorce proceedings 
—Evidence of petitioner (husband) admissible as to 
non-access — Child born ll months after marital inter. 
course— Illegitimate. : 

Ina petition for divorce the petitioner charged 
his wife with adultery but stated that he did not 
know any of the persons with whom adultery had 
been committed and asked to be excused from making 
the alleged adulterer a co-respondent; the Judge on 
his own initiative made an order making one A, a co- 
respondent: 

Held, that, under the circumstances, the Jodge was 
not called on to pass the order, and that he was cer- 
tainly in error in not directing the amendment of the 
petition so that the allegations against the co-re. 
spondent might be stated therein. 

Where the petitioner relied on the birth of a child 
during the divorce proceedings as evidence of adul. 
tery: 

Held, that, under the law of this country, (sections 
118, 120 of the Evidence Act), the evidence of the 
petitioner as to non-access was admissible. 

A child born some 11 months after the marital 
intercourse between its parents had ceased ig 
iNegitimate. 

Case stated, under section 14 Act IV of 
1869, by the District Judge of South Malabar, 
in Oivil Miscellaneous Petition No. 206 of 
1911. i 

Mr. J. O. Adam, Amicus Curim, fot the 
Petitioner,’ 

Mr. O. Pattabhirama Aiyangar, for the 


Respondent, 
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JUDGMENT.—This case comes before us, 
under section 17 of the Indian Divorce Act 
for confirmation of a decree for a dissolution 
of marriage made by a District Judge. 

The petitioner alleged iu his petition to the 
District Judge that the respondent had been 
living in adultery in his (the petitioner’s) 
house and that she admitted that she was 
living the life of a prostitute. He also alleged 
that he did not know any of the persons with 
whom adultery had been committed and 
asked to be excused from making the alleged 
adulterers, co-respondents. 

In the course of the proceedings, the learned 
Judge, on his own initiative, made an order 
making one Alexander a co-respondent. In 
view of the terms of the patition, and in the 
absence of any application by the petitioner, 
we do not think the learned Judge was called 
on todo this. In our opinion, he was certainly 
in error in not directing the amendment of 
the petition so that the allegations against 
the co-respondent might be stated therein. 
As the petition stands, it contains no 
allegations against the co-respondent. An 
order for substituted service of " notice" on 
Alexander was made, but he did not appear. 

lu this state of things, we think the best 
course to adopt is that suggested by Mr. J. C. 
Adam who, at our request, appeared to support 
the decree, t.8., to strike out Alexander’s name 
and deal with the case as if he had not been 
made a ca-respondent. 


In paragraph No. 8 of his petition, the peti- 
iioner, with reference to his allegation that the 
respondent had been leading the life of a 
prostitute, asked to be excused from making 
any of the alleged adulterers oo respondents. 
He did not make any special application 
under section ll of the Act, and no order 
under the section was made by the Court. 
The effect of the absence of any formal order 
does notseem to us, in the circumstances of 
this case, to be a matter which we need 
consider, since we are unable to agree with 
the learned Judge in his findings with 
reference to the allegations in paragraphs 
Nos. 6 and 7 of the petition, 

During the pendency of the proceedings, 
the respondent gave birth toa child. The 
ease for the petitioner was that this child was 
born some 1l mouths after he had ceased to 


“have marital intercourse with the respondent. 


He relied on the birth of this child as evi- 
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dence of adnltery, Here again the petition 
ought to have been amended. It is quite 
clear, however, that the respondent was in no 
way prejudiced or embarrassed in her defence 
by the fact that there was no amendment, 
The child was born on February 8th, 1912. 
The petitioner and his witnesses were 
examined on April 18th, 1912. They were 
not cross-examined on behalf of the respond- 
ent till September 24th, 1912. The re- 
spondent’s witnesses were examined and 
cross: examined on that date. The explana- 
tion of the delay would seem to be (in part at 
any rate,) that when the suit came on for 
hearing in the first instance in April 1912, 
the respondent did not appear. On March 
2]st 1912, she bad applied for a fortnight's 
adjournment and produced a medical 
certificate. She stated that she desired to 
defend the case. The case would seem to 
have been adjourned till April 18th. On 
that day, the respondent did not appear ard 
made an application for a further adjourn- 
ment. The suit proceeded on April 18th 
as an undefended suit and, after the 
evidence of the petitioner and of five wit- 
nesses called on his behalf had been heard, 
was adjourned. Subsequently. an order was 
made (we are told with the consent of the 
petitioner) that the respondent should be 
allowed to defend the suit. One thing is 
clear and thatis that the respondent had 
ample notice of the case made against 
her in connection with the birth of the child. 
Her case was that  merital intercourse 
took place between the petitioner and herself 
during March, Apriland May 1911 and that 
the petitioner was the father of the child. 


* * ii * 


Althongh the evidence called on behalf of 
the petitioner, in cur opinion, does nob es- 
tablish adultery by the respondent prior to 
March 1911, it shows that she was a woman 
of loose habits and that her house was 
visited by men in the absenceof her hus- 
band and against his wishes. 

As regards the birth.of the child, two 
questions arise— first, are the petitioner and 
respondent competent witnesses; secondly, 
if they are, are we warranted in holding, on 
the evidence taken as a whole, that the 
child is illegitimate? The general rule of 
the English Common Law that evidence cf 
non-access by the husband is inadmissible 
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for the purpose of proving illegitimacy ia 
quite clear. In England, the Evidence Act 
of 1851, and the Evidence -Amendment Act 
of 1853, left the parties to snits for divorce 
incompetent to give evidence. In 1857, 
when the English Divorce Act was passed, 
doubts were caused as to how far the old 
doctrines of the Common Law in relation to 
the competency of witnesses were to be 
recognised inthe Divoree Court. It was 
accordingly enacted by the Evidence Farther 
Amendment Act of 1869, that the parties 
to any proceeding instituted in consequence 
of adultery and the husbands and wives of 
such parties should be competent to give 
evidence in such proceeding. (Taylor on 
Evidence, Edition 10, Vol. II, paragraphs 962, 
The effect of this enactment is to 
make the parties to divorce proceedings 
competent to give evidence. [t does not in 
terms abrogate, so far as divorce proceedings 
are concerned, the rule of the Common Law 
that ‘Neither husband nor wife can be 
examined for the purpose of proving non- 
access during marriage". See R. v. Inhabi- 
tants of Sourton (1). The judgment in 
Guurdian of Nottingham v. Tomkinson (2) 
would seem to proceed on the assumption 
that in divorce proceedings instituted in 
consequence of adultery, the evidence of the 
husband is admissible to prove non-access. 
In Burnaby v. Baillie (3), North, J., declining 


‘to follow In ve Yearwoods Trusts (4), held 


that evidence of the husband ofter the dissolu- 
tion of ihe marriage was not admissible to 
prove the illegitimacy of a child born in 
wedlock. In Pryor v. Pryor (5), on a 


petition for variation of settlements after a 


decree for dissolution of marriage by reason 
of the wife’s adultery, where a child had 
been born between the date of the decree 
nist and deeree absolute, and fourteen months 
after the wife had eloped from her husband 
the Court refused to transfer funds in settle. 
ment to the parties free from the trusts of 


(1) (1836) 6 Ad. & E. 180; 616 N. & M. 575; 9 H, 
& W. 209; 5 L. J. M. C. 100; 111 Eng. Rep. 1184; 44 R. 
R. 395, 

"e (1879) 4 C. P. D. 848; 48 L. J. M. C. 171; 28 W, 
R. 1 


51. 
(3) (1889) 42 Ch. D. 282; 58 L, J. Ch. 842; 64 L. T 
634; 98 W. R. 125. 
(4) (1877) 5 Ch. D. 645; 46 L. J. Ch. 478; 28 W, R, 


461 
(5) (1887) 12 P. D. 165; 66 L. J. P. 77; 87 IL, T. 
583; 85 W. R. 349 


zo" 


Vol. XXI] 


JOHN HOWE t, OHARLOTTE HOWE. 


the settlement and also refused to order an 
‘inquiry into the legitimacy of the child. I 
would, however, observe that the decree was 
founded on the petitioner’s evidence, which 
was not admissible to bastardize the child. 
We - have not been able to find any English 
ease wherein a suit to divorce in which the 
husband relied on the birth of a child, 
. which ‘he alleged to be not his, as proof of 
aduitery, the evidence of the husband as to 
non-access was tendered and extended. 

We do not propose to discuss further the 
law of England, since we are of opinion that 
under the law of this country, the evidence 
of the petitioner as to non-aecess is admis- 
sible.. We do not think it has ever been 
suggested that, a6 any rate, since the 
passing of the Indian Evidence Act, 1872, 
parties to proceedings under the Indian 
Divorce Act, 1869, are not competent wit- 
nesses. In England, the disabilities of 
parties as witnesses have been removed 
piecemeal by a series of legislative enact- 
ments. In India, we have the enabling 
enactment in section 118 of the Evidence 
Act, that all persons are competent to 
‘testify, unless the Court considers they are 
prevented from understanding the questions 
put to them or from giving rational answers. 
We have the farther enactment in section 120 
that in all civil proceedings, the parties to 
the suit, and the hasband or wife of any 
party sball be competent witnesses. 


It does not, of course, follow that, because 
the husbandis a competent witness in divorce 
proceedings, his competency is not subject 
to the rule of the English Common Law as to 
evidence by him of non-access, assuming the 
rule would in England be held applicable 
in a case like the present. We think, how- 
ever, the effect of section 118, is to make the 
husband a witness for all purposes. In 
Ameer Ali and Woodroffe on the Law of 
Evidence, the learned authors observe(Hdition 
2,p. 771), after stating the English rule, 
that no such rule is to be found in or implied 
from the Hvidence Actand in Rozario v. 
Ingles (6), the Bombay High Court took the 
view that the question was governed by 
section 118 of the Evidence Act. 

There remains the question what shonld 
be our finding of fact on the question whether 
the child born to the respondent in February 


8, 1912, was the child of ii petitioner or 
(6) 18 B, 468. 
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the result of some adulterous connection. 

The petitioner would seem to have given 
his evidence candidly and honestly and with- 
out any desire to exaggerate, We believe 
his statement that there was no marital 
intercourse between him and the respondent 
after March 11, 1911. The respondent 
stated that there was marital intercourse 
between her and the petitioner at Male- 
paramba from  Mareh 4th 1911. [She 
appears to have meant March llth. That 
id the date given in her letter (Exhibit N), 
which agrees with the petitioner’s evidence 
after the petitioner had left her and gone to 
Malapramba until the end of May]. Her 
evidence is quite inconsistent with her letter 
of May 7th written to the petitioner’s Vakil 
(Hxhibit N) and with her letter of May 
80th, 1911, to the petitioner's employers 
(Exhibit L). The learned Judge observed 
that the evidence of the respondent compared 
very unfavourably with the straightforward 
evidence of the petitioner. The petitioner’s 
evidence is corroborated by the evidence as 
to the relations between the parties when 
he left the house at Calicut on March Ilth 
and also by the evidence of a witness, 
Muhammad Ghos, called by the respondent, 
who stated that the respondent was in bed for 
three or four weeks after the petitioner left for 
Malaparamba and that when the respondent 
went to Malaparamba, she was pushed by 
the petitioner and not allowed to go inside 
the bungalow. We disbelieve the respond- 
ent’s evidence on this question. 

We hold it proved by admissible evidenca 
that no matrimonial intercourse took place 
after March llth, 1911, between the petitioner 
and the respondent. The ease for the respond- 
aut was that the child was begotten by the 
petitioner after he left her and went to live 
at the Malaparamba house. As we disbelieve 
this evidence, ttseems at least doubtful whether 
we are called upon to consider whether the 
child could have been begotten by the petitioner 
before March 11th. Having regard, however, 
to the language of section 112 of the Evidence 
Act, it may be that it is necessary to deal 
with this question. 

lf the petitioner was the father of the 
child, the period of gestation must have been 
333 or 334 days. In the print of the judg- 
ment, the period is stated to be 344 days. 
If the learned Judge said this, it would 
appear to be inaccurate. 
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A period of 333 days would be altogether 
abnormal. The opinions of the judicial 
authorities are cited in the judgment of the 
Allahabad High Court in Tikam Singh v. 
Dhan Kunwar (7). It would seem that it 
may be regarded as proved that the period 
may be 296 days and that most authorities 
agree that the interval may be as long as 
308 days. The period fixed by the Legis. 
Jature for the purposes of section 112 of 
the Evidenco Act is 230 days. 

There may be some doubt whether in view 
of the language of section 112, evidence as 
to the relations between the parties or evi- 
dence which pointed to immorality on the 
part of the mother, or evidence of a long 
interval since the birth of a previous 
child isrelevant to the question we are now 
dealing with, though these matters were 
taken into consideration in the , Allahabad 
case to which we have referred. Under 
the law of England, the matter is one of 
presumption which may be rebutted. [See 
Morris v. Davies (8)]. Under the Evidence 
Act, the fact thata child was born during 
the continuance of a valid marriage is 
conclusive proof of legitimacy, unless it can 
“be shown that the parties had no access to 
each other at avy time when the child could 
have been begotten. It may be said that the 
considerations to which we have referred 
are irrelevant as regards the question whe- 
ther the child could or could not have been 
begotten prior to March llth. Under the 
section, it would seem that we have to decide 
whether the child could or could not have 
been begotten immediately before the date 
when the marital intercourse, which the law 
presumes, between the petitioner and the 
respondent, in fact, ceased. With regard to 
this, weare of opinion that, although there 
was no expert evidence in the Court below, we 
are entitled under section 60 of the Evidence 
Act to consider and act upon the opinions of 
experts contained in the treatises to which we 
have referred. Weare prepared to hold that it 
has been shown in this case that there was no 
access by the petitioner at any time during 
which the child could have been begotten, 
The decree is confirmed. 


Decree confirmed, 
(7) 24 A. 445; A. W. N. (1902) 119. 
(8) 5 Ol. & F, 163; 1 Jur. 911; 7 Eng. Rep. 365; 47 
R. R. 50. 
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PUNJAB OHIEF COURT. 
SECOND Civit, APPEAL, No. 1592 oy LOLI. 
July 17, 1913. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Agnew. 
GHULAM HAIDER--PrarNTIFz— 

APPELLANT 
versus 
GHULAM NABI AND ANOTHER— 
DEFENDANTS — RESPONDENTS. 

Adoption— Registered, deed of adoption — No continuous 
treatment as son—~Subsequent vepudiation— Adoption 
not satisfactorily proved. 

A. executed a registered deed of adoption in favour . 
of B. admitting therein that he had adopted B. 
since his childhood. Within a short time of the 
execution of the deed A. declared in Court and also 
in mutation proceedings that he had appointed B. as 
his heir, A few months after, however, A. in a 
written deed of compromise filed in Court stated -in 
express terms that he had never adopted B. and that ' 
the deed of adoption had been executed by him in 
B.’s favour merely owing to his displeasure with his 
nearer reversioners. There was no evidence of con- 
tinuous treatment of B. by A. as his adopted son 
ever since the date of alleged adoption. The recital 
in the deed of adoption as tothe time of adoption 


was contradicted by & previous statement of wah le 
self. 


C., a reversioner of A., sued fora declaratiorthat B. 
was not the adopted son of A. In the suit 4. consis- 
tently repudiated the alleged adoption: 

Held, that under the circumstances the alleged 
adoption could not be said to have been satisfactorily 
established, 


Second appeal from the decree ok wa. 
Divisional Judge, Sialkot Division, dated the 
12th December 1910, affirming that of the 
Munsif, Ist Class Sialkot, dated the 4th 
July 1910, dismissing the claim. 


Mr. Shah Nawaz, for the Appellant. 
Lala Parduman Das, for Chaudhri Shahab 
Din, for Respondent No. 1. 


JUDGMENT.—The relationship of the 
parties’ appears from a pedigree-table which 
is given in the judgment of the Divisional 
Judge and is printed at page 10 of the paper 
book. Ghulam Haider, plaintiff, brought 
this suit to obtain a declaration that 
Ghulam Nabi, defendant No. 1, was not the 
lawfully adopted son of Fateh Ali, defend. 
ant No. 2. The Munsif held that Fateh 
Ali had appointed Ghulam Nabi as hig 
heir some 20 years before the date of suit; 
that he had subsequently treated him aa 
his son and had executed a registered deed 
of adoption on the 2nd August 1907, 
admitting therein that he had adopted 
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Ghulam Nabi very many years before; that 
in December 1907, Fateh Ali admitted the 
factum of adoption before the Naib Tahsil- 
dar in the course of mutation proceedings, 
relating to the gift of land which he (Fateh 
Ali) had made in favour of his wife, Mussam- 
mat Amir Bibi, in August 1907; and thata 
similar admission had been made by Fateh 
Ali in a suit brought by the present plaint- 
iff on the 16th August 1907, to contest 
the validity of the gift made by Fateh Ali 
to Mussammnt Amir Bibi. Upon these 
grounds, the Munsif dismissed the plaintiff's 
suit, On appeal, the Divisional Judge agreed 
with the Munsif that Ghulam Nabi’s 
adoption by Fateh Ali and sabsequent treat- 
ment of him by Fateh Alias his son, long 
before the execution of the deed of adoption 
in 1907, bad been proved, and the Divisional 
Judge accordingly dismissed the appeal. 
The sole question for decision in this 
appeal is whether the alleged adoption of 
Ghulam Nabi by Fateh Ali has ibeen 
proved or not, and after hearing arguments 
on both sides, we think that this question 
must be answered in the negative. In a 
suit brought by the present plaintiff and 
certain other persons against Fateh Ali in 
1889, Ghulam Nabi was examined as a 
witness, and in his statement, dated the 8th 
“July 1869, he said:— '] am not the adopted 
son of Fateh Ali. Ido not know whether 
1 shall be adopted in future or not. He has 
aright to give his property to whomsoever 
he pleases”. At the time when he made 
this statement, Ghulam Nabi was 23 years 
of age, and it must be taken as proved that 
at that time he had not been adopted by 
Fateh “Ali. His case is that he was adopted 
by Fateh Ali after 1889; that members of 
the brotherhood were called together, sugar 
was distributed, the customary turban- was 
tied on his head and he was formally 
appointed by Fateh Ali as his heir; and 
that ever since that time, he was treated by 
Fateh Alias his son until in March 1908, 
the latter was prevailed upon by the present 
plaintiff and others to repudiate the 
adoption. In support of his position that 
he was adopted by Fateh Ali in the presence 
of the brotherhood with the usual ceremonies 
Ghulam Nabi produced three witnesses, 
namely, Hussain Bukbsh, Muhammad Ali, 
Zaildar, and Shamsuddin, Za?zldar, and these 
witnesses state in a general way that Fateh 
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Ali adopted Ghulam Nabi about 20 ‘or 21 
years before, that the brotherhood assem- 


bled and eartain ceremonies were observed 
‘on the oegasion, 


that Ghulam Nabi has 
sincs been treated by Fateh Ali as his son, 
that he has been serving the old man in the 
way of carrying on his cultivation and 
supplying him with milk and grain ete. 
This oral evidence is sought to ba support- 
ed by the registered deed of adoption, dated 
the 2nd Augast 1907, in which there is a 
recital to the effect that Ghulam Nabi had 
been brought up and treated by Fateh Ali 
as his adopted son since his childhood, and 
that he had been serving Fateh Ali ever 
since he attained the years of discretion, 
The first part of this recital is obviously 
incorrect, because as we have seen above, 
Ghulam Nabi in his statement, dated the 
Sth July 1889, made in another suit, ad- 
mitted that he had not then been adopted 
by Fateh Ali and atthe time of making this 
statement Ghulam Nabi was 23 years of age. 
As regards the alleged treatmentof Ghulam 
Nabi by Fateh Ali as his. son subsequent to 
the alleged ceremonies of adoption taking | 
place soon after 18323, there is nothing to go 
on except the verbal testimony of the three 
witnesses mentioned above; and in a matter 
of this kind, we cannot place much reliance 
on the general statements of two or three . 
witnesses especially when, as appears to be the 
case here, factious feeling runs high and a 
false recital as to the time when the alleged 
adoption took place is proved to bave been 
made in the written deed of adoption. 
Admittedly, Ghulam Nabi bas never lived 
with Fateh Ali in the same house; in the 
revenue papers there is no indication what- 
ever of his having cultivated oc managed 
the old man’s land, he has always been 
describing himself as the son of his natural 
father, Rahmat Khan,and notas the adopted 
son of Fateh Ah, and he has also inheritad 
his natural father’s estate along with his 
brothers. None of these facts, taken sepa- 
rately, would be of much value as showing 
that Ghulam Nabi was not adopted by 
Fateh Ali, as alleged; but the cumulative effect 
of these circumstances is considerable, and 
Ghulam Nabi must prove by very cogent and 
clear evidence that the alleged adoption took : 
place soon after 1889 and that he was there- 
after continuously treated by Fateh Ali as 
his adopted son until a rupture took place 
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between the two in March 1908. We look 
in vain for evidence of such continuous 
treatment on the record; and itis too much 
to ask us to hold the alléged adoption proved 
simply on the strength of the execution of 
the deed of adoption dated the 2nd August 
1907 by Fateh Ali and his declaration in 
Coart on the 30th August 1907, and before 
the Naib Tahsildar on the 22nd December 
1907 to the effect that he had appointed 
Ghulam Nabi as bis heir. The said declara- 
tions were made within a short time of 
the execution of the deed of adoption, and 
the value of those declarations is consider- 
ably disecunted by the fact that on the 26th 
March 1908, Fateh Ali, in a written deed of 
compromise filed in Court, stated in express 
terms that he had never adopted Ghulam 
Nabi and that the deed of adoption had 
been executed by him in Ghulam Nabi’s 
favour merely owing to his displeasure with 
his nearer reversionary beirs. In the pre- 
sent suit, Fateh Ali has consistently re- 
pediated alleged adoption, and he has 
stoutly denied having brought up and treated 
Ghulam Nabi as his son and heir. 

In our opinion, the alleged adoption of 
Ghulam Nabi by Fateh Ali is not satis- 
factorily established, and accordingly, we 
accept this appeal and setting aside the 
decree of the lower Appellate Court grant 
a decree to the plaintiff declaring that 
Ghulam Nabi is not the lawfully adopted 
son of Fateh Ali. The plaintiff-appellant 
will get his costs throughout as against 
Ghulam Nabi. 


Appeal accepted, 





MADRAS HIGH COURT 
Sroonp Civin Apreats Nos. 703, 704, 1299, 
488 to 487 or 1912. 
Civit Revision Petitions Nos, 172 anp 173 
or 1912. 

October 20, 1913. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

Sri YINUGANTTI CHINA VENKATA- 
RAYANIM GARU— Derenpant— PETITIONER 
— Å PPELLANT 
TETEUS 
KATAGIRI VENKATA NARASIMHA. 
RAYANIM AND OTREES— PLAINTIFES— 


RESPONDENTS, 
Negotiable Instruments Act (XXVI of 1881), ss. 1, 


28—~Pro-note—Agent—Signature not as agent —Person 
liability of maker—Notein vernacular 
An agent who does not sign a pro-note as such is 


nob exempted from personal liability on the note 


although he is described as agont in the body of, the 
note. 


Konetti Naicker v. Jatu Gopalalyer, 16 Ind. Cas. 869; 
(1912) M. W. N. 984, 10 M. L. T. 367; 23 M. L. J. 
417 appellate judgment; Konetti Naicker v. Jatu 
Gopala Atyar,21 Ind. Cas. 417; 25 M. L. J. 425; 14 
L. T. 414, followed. 

Section 28 of the Negotiable Instruments Act 
applies not only to instruments written in English but 
also to instruments written in vernacular, 


Second appeals and Civil Revision Peti- 
tions against the decree of the District Judge 
of Vizagapatam, in Appeals Suits Nos. 473, 
864, 905, 66, 74, 108, 381 of 1910, 545 of 
1911, and Nos. 65 and 67 of 1911, -respec- 
tively, preferred against those of the District 
Munsif of Hajam, in Original Suit Nos. 714, 
56, 716, 10, 6,325, 181, 142 of 1910, and 
396 of 1910, and Nos. 678 of 1909, respec- 
tively. 

Mr. B. Narasimha Row with him Messrs. 
Eamasam? and S. Srinivasa Atyangar, for the 
Appellant, 

Mr. B. N. Sarma-with him Messrs. P. 
Narayana Moorthy, A. Sundaram, Subramania 
Vepa, J. Jenakeramayya and A. Erishna- 
swamy Iyer, for the Respondents. 

JUDGMENT. 

SADASIVA Alvar, J.—The appellant’s learned 
Vakil did not seriously contend that the 
peculiar wording of the promissory-note in 
this case is of apy significance. When a 
zamindar says ina document “we shall order 
the borrowed money to be re-paid," he only 
says in a dignified way "I shall pay.” 

I am unable to see any substantial distinc. : 
tion between the terms of the promissory-note 
in question in Konett? Naiker v. Jatu Gopala 
Atyar (1) and the terms of the promissory- 
note in question in this case; of course, the 
acinal words and the sequel of words are 
not exactly the same. But the similarity is 
close enough to attract the application. of 
the legal principles formulated in that case 
in respect of the strict construction as against 
the executant of a negotiable instrument, 
who wishes to get rid of his liability on 
the ground that he had sufficiently indicated 
in ihe promissory-note itself that he did not 
interd to make himself personally liable. 

That Full Berch decision arose out of a 
case which was first considered’ by a Division 


(1) 21 Ind. Cas, 417; 26 M. L, J. 425; 14 M.L.T. 414. 
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Bench. The judgments of the Division 
Bench are reported as Konetiz Natker v. 
Jatu Gopala Atyar (2) ef seg. I was one of 
the members of the Division Bench and I have 
. &nxiously read over again my judgment in 
that case in view of the strenuous argu. 
ments advanced by the appellant's learned 
Vakil in this case, though such arguments 
were directed principally to show that there 
is a distinction between the facts of that case 
and that of the present case, When dealing with 
the reason why the executant of a negotiable 
instrument should take much greater care 
than the exeeutant ofa non-negotiable in- 
strument to unequivocally and clearly indi- 
cate that he put hia signature tothe negoti- 
able instrument on account, or on behalf, of 
some other person as that person’s agent, or 
that he did not intend by signing the docu- 
ment to incur any personal responsibility 
(see section 28 of the Negotiable Instruments 
Act), I said as follows: "Why should a holder 
of a negotiable instrument be driven to 
make inquiries whether a man who puts his 
unequivocal signature to it is really an 
agent of some other person as he described 
himself in the body of the instrument or 
whether he had authority to bind that 
principal? The very object of the Law 
Merchant might be defeated if, when the exe- 
cutant does not choose expressly to re- 
pudiate his own personal liability to the 
hloder (whoever he may be) according to the 
Law Mercbant, he shonld be allowed to 
spell out an implied non-Hability on his 
part by involved arguments and by appeals 
to the negligent practices of people in the 
Moffussil.”” Every body is aware that even 
the most eminent Judges have differed on 
the construction of loosely worded docu- 
ments and have been sometimes unable to 
' come to a definite conclusion even after great 
hesitation and full consideration. 

I might add that the knowledge of the 
payee of a negotiable instrument that the 
executant did not intend to incur personal 
liability is, in my opinion, irrelevant, When 
the document itself does not unequivocally 
indicate that the maker frees himself from 
personal responsibility, the Law Merchant on 
grounds of public policy and the interests 
of trade, tells the maker that he should not 
subject the holder of a negotiable instru- 


(4) 16 Ind. Cas. 869; (1912) M. W. N. 984; 12 M, L. 
T. 367; 28 M. L. J. 417. 


ment to whom it might have passed by 
several endorsements to make elaborate iu- 
quiries as to whether the maker is or is 
nob personally liable. Unless the maker has 
clearly affixed his signature to the negatiable 
instrument on account of or on behalf of 
one whose name is clearly disclosed or unless, 
though he has signed his name uncondition- 
ally, he has unequivocally and clearly 
disclaimed in some portion of the document 
his own responsibility and mentions the 
names of the persons really liable, he cannot 
escape personal liability. Having again 
heard the principal English cases discussed 
before me and baving considered the passages 
from some text-books and one or two fresh 
cases quoted by the appellant’s learned Vakil, 
I see no reason to alter my opinion that 


what I have stated above expresses the law 


on the point. In the present case, even the 
name of the 2nd defendant, who according 
to the appellant (lst defendant) should be 
considered the real maker of the note, does 
not appear anywhere in the body of the 
note; just as the alleged knowledge of the 
payee is irrelevant, the payee’s having 
received interest out of the 2nd defendant's 
moneys and the other faets.advanced by the 
appellant’s learned Vakil are also irrelevant, 
It is said that, thongh the 2nd defendant’s 
document is in the vernacular, the Court 
should not be so strict as the Eaglish Courts 
have been, but section 28 of the Negotiable 
instruments Act does not apply only to 
negotiable instruments written in English. 
Next it is urged that section l of Negoti- 
able Instruments Act saves any local usage 
relating to any instrument in an oriental 
language. But uo local usage was, no doubt, 
relied upon in the -casa of Mangumal 
Jessa Singh v. d. D. V. R. O. T. Firm (8) [in 
which Wallis, J., held that where the 
initials of the Nattukottai Chetty Firm 
appear before the signature of the Firm’s 
Agent, the agent according to local nsage 
must be held to have signed on account of 
and on behalf of the Nattukottai Ohetty 
Firm], to persuade the Court. to refer the 
question again to another Full Bench to over- 
rule the former decision. I think the two 
Full Bench decisions of the Court, namely, 
Subba Narayana Vathiyar v. Ramaswamy Iyer 
(4) and the decision of Kénetts Naiker v, Jatu 


Gopala Iyer (1) must be taker to have settled 
(3) 4 M. L. T. 309. 


(4) 80 M. 88; 1 M, L. T, 377; 16 M, L, J, 508 (F.B.), 
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the law and I am loyally bound to follow 
them. So following them, I dismiss all 
these appeals and revision petitions with 
costs. The memoranda of objections are not 
pressed and are dismissed with costs, 

SPENCER, J.—The first defendant is the 
proprietor of the Ohnudikada Estate, was 
managing under a power-of-attorney the 
property of the 2nd defendant, his divided 
younger brother, whois the proprietor of 
Sri Sripuram Estate. The subject-matter 
of these appeals is a similarly worded pro- 
missory-note signed by the Ist defendant 
upon which the lower Courts have made the 
ist defendant liable. 


The rule of the English Common Law as 
regards the liability of an agent who signs 
a contract in a representative capacity is 
briefly set out in paragraph 463 of the 
Halsbury’s Laws of England part 10, 
Volume I. In respect of Negotiable Instru- 
ments Act and section 26 of the English Bills 
of Exchange Act, we have it, on the 
authority of the learned Chief Justice in 
. Konetti Naiker v. Jatu Gopala Iyer (1), that 
the law in India on this subject is the same 
as that in England. 


As the wording of the promissory-note 
in all these cases is similar, it is sufficient to 
take that in Second Appeal No. 703 of 
1912, as a specimen. It runs as follows: — 
"Promissory-note caused to be written and 
given in favour of Venkata Narasimbarayanim 
Garu of Vanilavasala by M.R.Ry. Sri 
Sripuram, Ungarda etc., Hstates Agent, Sri 
Yinugantti China  Venkatarayanim Garu. 
The amount borrowed this day for the 
urgent expenses of the said estates is 
Rs. 1,500 only. The interest for this is 
12 annas per month per Rs. 100. We will 
have this promissory-note taken back causing 
the principal and interest to be paid to you 
or your order on demand. The consideration 
for this is immediately received in cash. 


(Signed) YINUGANITI HINA VENKATARAYODD,’ 


“Dated 27th December 1907.” 


The question for consideration in each of 
these appeals is whether the Ist defendant 
made himself personally liable by his sig- 
nature on these promissory-notes, The word- 
ing is so similar to that of the promissory- 
note in Konetti Naicker v. Jatu Gopala Iyer(1) 


and the circumstances under which they wera 
executed are so alike that these appeals ap- — 
pear to be practically concluded by the Fall 
Bench decision in that case, There, like here, 
the promissory-note was signed by the per- © 
son described in the body of the note as 
being an agent holding 8 power-of-attorney 
from his principal, the proprietor, but no 
description was attached to the signature to 
show that he signed on behalf of and in his 
capacity as agent of his principal. There 
the amount was due on account of outstand- 
ings for cloths supplied to a lady in the 
zemindar's palace. Here the amount is stated. 
to be borrowed for urgant expenses of the 
second defendant's estates. 


An attempt has” been made to show that 
there is a difference, in that the promissory- 
note in Konetti Naicker v. Jatu Gopaia Iyer 
(1) bears on its face nothing to connect the 
zemindar with the consideration for which 
the amount was borrowed, or to show that 
the sum went forthe principal’s benefit. Re. 
liance was also placed on the admissions by 
the plaintiff in the plaints in these appeals, 
except Second Appeals Nos. 704, 483 and 1299 
of 1912, that the lst defendant waa the agent 
of the 2nd defendant, that he borrowed money 
and executed the said promissory-notes in 
the said capacity, and (except in the plaint 
in Second Appeal No. 483) that interest was 
paid from the funds of the 2nd defendant. I 
do uot find, however, materials upon which I 
can differentiate the present case to the extent 
of applying different principles here from 
those applied in the Full Bench case, though 
T am fully conscious that each case must be 
determined upon the construction to be placed 
on the terms of the particular instrament con- 
cerned in the cage and upon a consideration - 
of the surrounding circumstances. 


Mr. S. Srinivasa Aiyanger contends that 
having regard to the customs and usages of the 
people of this country, the same strictness 
should not be employed by Courts in dealing 
with negotiable instruments in India 
that the English Courts have employed in 
England, where certain recognised forms are 
used for expressing legal liability, such as 
those connected with the practice of agents 
signing per pro their principals. He relies 
on section 1 of the Negotiable Instruments 
Act which provides that “nothing herein 


- contained affects any logal usage relating to 


> 
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any instrument in an oriental language." 
He has drawn oar attention to certain re- 
marks made by the Privy Council in Bagha- 
bat; Barmanya v. Kali Oharan Singh (5)to the 
effect that the rules of construction estab- 
lished in English Courts are not applicable 
to transactions between the natives of this 
country. Ho contends, therefore, that sec- 
tion 28 should be applied strictly only 
to instruments written in the English 
language. The view that the construction to 
be put on an instrument executed in the 
vernacular by a Hindu in India should not 
necessarily depend on the construction of a 
similarly worded instrument executed by an 
Englishman owing to their different habits in 
matters of conveyancing found expression in 
the judgment of Sandara Iyer, J., in Konet& 
Naicker v. Jatu Gopala Iyer (2), from which 
the Full Bench judgment in Konett? Naicker v. 
Jatu Gopala Iyer (1) was the judgment in 
appeal. Similar arguments were also put 
forward at the hearing of Letters Patent 
Appeal but they did not affect the result of 
that case. There is no evidence before us as 
to the mode in which the liability of the 
principal should be expressed ina promissory- 


, note executed by an agent according to the 


mercantile usages prevalent among Hindus. 
But I have no doubt that an appropriate 
means exists of expressing in the vernaculars 
that an agent is signing on account of his 
principal, where it is his intention to do 
80, In any case, after making all allowances 
for the usages and customs of the country, 
we should not be justified in disregarding 


the language of section 28, which requires ` 


that an agent signing his name to a pro- 
missory-note, bill of exchange, or cheque 
should indicate thereon that he signs as 
agent, or that he does not intend thereby 


-to incur personal responsibility, if he wishes 


to avoid being made personally Hable. 


At the hearing of these appeale, many of 


the same cases thet were cited before the 
Full Bench have been cited in this Court. 
The cases of Ohapman v.' Smethurst (6), 


(5) 10 Ind. Cas. 641; 88 C. 468 at 474; 15 0. W.N. 
393; 9 M. L. T. 411; 13 C. L. J. 484; 21 M. L. J. 387; 8 
A. L. J, 483; 13 Bom. L. R. 375; (1911) 2 M. W. N. 
296. 

(6) (1909) 1 K. B. 73; 78 L. J. K. B. 84 0n Appeal; 


78 L. Jy” B. 664; 1 K. B. 927; 100 I. T. 465; 16 
Manso ; 14 Com, Cas, 94; 68 S. J. 840; 25 T. L, 
R, 3823. 


Lindus v. Melrose (7) of Alexander v. Sizer (9) 
and Aggs v. Nicholson (9) were discussed 
in tie judgment of the learned Chief Justice 
and require no further comment beyond 
the remark that these cases as well as 
that of Okeli v. Oharles (10), are mostly cases 
of Companies and of notes signed by persons 
acting under the alleged authorities of the 
Company. Such cases would be governed 
by the provisions of section 47 of the 
English Companies Act of 1262, correspond- 
ing to section 72 of the Indian Companies 
Act, which raises a presumption that if a 
person acting under the authority of a 
Company signs a promissory-note in the 
name of the Company, it is on behalf of 
the Company and not otherwise. See‘ also 
the remarks of Sargent, ©. J. in Re 
The New Fleming Spinning and Weaving 
Company, Lid., in liquidation (11). 


The cases where both the principal and 
agent are private persons stand on a different 
footing. In all cases of Companies, some one 
must be authorised to sign for the Company 
in order that the business may be carried on, 
There, thus arises a kind of presumpticu 
that, when the Directors or other authorised 
persons so sign, they do not intend to make 
themselves personally liable for the moneys 
received for the use of the Company. 


The ease of Gadd v. Hougton (12), which has 
been merely cited in this ease, has been favour- 
able to the appellant’s contentions, In that 
case certain fruit brokers gave a note to a fruit 
merchant in which they stated that they had 
sold 2000 cases of oranges on account of a 

certain firm, and they signed without any 
addition to their signature. It was held that 
the words “on account of" clearly indicated 
that the defendants contracted only as agents. 
In the present case, there are no such words. 
There is only the statement that the money 
was borrowed for the urgent expenses of the 
Estates, and the Ist defendant describes 
himself in the promissory-nofes as the 
Estate Agent. 

(7) (1858) 27 L. J. Ex. 326; 3 H. & N. 177; 4 Jur. 
(x. s.) 488; 6 W. R. 441; 117 R. R. 636. 

(8) (1889) L. R. 4 Bx. 102; 38 L. J. Ex. 69; 20 L.T. 38. 

(9) 25 L. J. Ex. 848; 1 H. & N. 165; 4 W. R. 776; 
108 R. R. 508. 

(10) 34 L. T. (N. s.) 822, 

(11) 4 B. 275. 


(12) L. R. 1 Ex. D. 357; 46 L. J. Ex. 71; 35 L. T 
222; 24 W. R. 975. 
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The case of Rew and Beggallay v. Petteé (18) 
was a case of Church Wardens who took 
money on promissory-notes for the use of the 
Parish Vestry and paid interesé6 on the 
amount borrowed from the prochial funds. It 
was held that they contrasted as individuals 
and were liable individually. 

This case may be compared to that of Ayathu- 
rat Iyer v. Dharmasiva Iyer (14), decided by 
Krishnaswamy Aiyar, J.. There the defendant 
as Honorary Manager of the temple could not 
but be liable for money borrowed for the 
temple. Neither the temple nor the Parish 
was in law a persona such as every incorporat- 
ed Company is. 

The cases of Sowcar Lodd Govindas v. 
Muniappa Naidu (15) and Veertan Ohettiar 
vy. Ponnuswawy Chettiar (I6) were both 
converse cases of payees under promissory- 
notes, 

Notes running in the name of the agent 
were treated as enabling the prinsipal to sue 
upon them, althongh there was no direct 
indication in the promissory-notes that they 
were executed on behalf of the principal only. 
Such cases must be dealt with ona different 
footing from the cases in which agents sign 
promissory-notes, because there is a special 
provision in section 28 controlling the liabil- 
ity of makers or executants as distinguished 
from payees, . 

15 has also been urged that more strictness 
should be used in interpreting Bills of Ex- 
change than promissory-notes. Certain re- 
marks oecur-in the judgments in the cises of 
Ohapman v. Smithurst (6), Alewander v. Sizer 
(8) and Okeles v. Oharles (10) indicating that 
there may he a distinction of treatment bet. 
ween Bills of Exchange and promissory-notes 
according as trade usages vary in respect of 
each class of negotiable instruments. But 
the same general principles must be applied 
to both, as the section itself shows, and pro- 
missory-notes cannot be exempted from the 
precise requirements of the section by constra- 
ing them more loosely. l 

In Second Appeals Nos. 704 and 912, the 
plaintiff does not expressly admit in the 


plaint that the lst defendant signed as agent. 
(12) 110 Eng. Rep. 1181; 1 Ad. & E. 196; 3 N. & M. 
450; 40 R, R. 284. 


(13) (1911) M. W. N. 143; 9 M. C. T. 205; 8 Ind. 


Cas, 843; 85 M. 588. 
(14) 31 M. 534; 4 M. L. T. 341. 


(15) 12 Ind. Cas. 421; 10 M. L. T. 328; (1911) 2 M. 


W. N. 940; 24 M. L. J. 508; 36 M. 362. 
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In Second Appeal No. 1299 an admissiou is 
made in the promisssory-note that the money 
was brought through the Sripuram Tana 
Amin, In Secoud Appeal No. 483, the plaint-- 
iff inthe plaint expressly states that the 
defendant signed without putting the desig- 

nation of agent. In all the plaints, the plaintiff 
has treated the instrument as the note of the 
ist defendant, and he has sought to make the 
let defendant liable upon his signature and 

the 2nd defendant liable on account of the 
money having been borrowed for his benefit. 

Nothing, therefore, can be made out of the 
manner in which the plaints are worded in 
particular cases. It is not of consequence to 
consider whether the plaintiffs might have 
recovered the loans by suing the 2nd defendant 
singly for money had and received by him 
but whether the 1st defendant can escape per- 
sonal liability after attaching his unqualified 
signature toa document in which he pro- 
mised to pay a certain sum. 

In my opinion, all these appeals and the 
two Revision Petitions must be dismissed ' 
with costs, following the Full Bench judg- 
ment in Koneti Naicker v. Jalu Gopala lyer(l). 
The memoranda of objections are not pressed 
and also must be dismissed. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. . 
SECOND Civit ÀÁPPEAL No. 663 or 1912. 
June 5, 1918. 

Present:—-Sir Henry Richards Kr., Chief 
Justice and Justice Sir P. O. Banerji, Kr. 
RANDHIR SINGH—Pratntisr— 

APPELLANT 
versus 


BHAGWAN DAS—DEFENDANT— 


RESPONDENT. 

U.P. Land Revenue Act(111 of 1901), s. 111 — Direction 
of Revenue Court to file civil suit—Suit filed within 
time but subsequently withdrawn —Second sutt, whether 
sufficient. compliance with Revenue Court’s order— 
Vendor and purchaser— Liability of joint vendors. 

A Revenue Court directed A. under section 111 of 
the Revenue Act, 1901, to institute a civil suit with- 
The suit was brought within time 
bub for some technical reasons was withdrawn 
with leave to bring a fresh suit. Soon after, the 
fresh suit was bronght by A. but by that time more 
than three months from the date of the Revenue 
Court’s order had elapsed: 

Held, that the second suit was practically a con- 
tinuation of the first sait and as it was brought in 
compliance with the order of the Revenue Court it 
wag not barred by the time limit. 
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Where certain persons purport to sell property 
they are jointly liable to make good property out of 
any property which they had at the time of the 
sale or which they subsequently acquire. 


Second appeal from the decision of the 
Additional Judge of Gorakhpur. 

Mr. Peary Lal Banerji, for the Appellant. 

Mr. Gulzart Lal, for the Respondent. 

JUDGMENT.—This and connected Appeal 
No. 765 of 1912, árise out of the same 
guit. The suit was breught by the plaint- 
if for a declaration of his title in respect 
of a 3-anna 2-pie odd share in Mauza 
Manjba Hardaspur. It appears that on the 
10th of June, 1901, Bhagwan Das, the 
respondent in this appeal, and the appellant 
in the connected appeal, and five other 
persons, who were defendants to the suit, 
sold a 6-anna &8-pie share in the village 
in question to the predecessor.ip-title of 
the plaintiff. At that time, however, 
mutation could only be obtained in respect 
of a 3-anna -pie odd share. Inthe year 
1908, Bhagwan Das applied for partition, 
alleging himself to be entitled to certain 
shares in the village. The plaintiff eon: 
tested the share claimed by Bhagwan Das. 
Thereupon, the Revenue Court directed the 
plaintiff in the present suit to institute 
proceedings in the Civil Court, within three 
months to establish his title. A suit was 
. instituted within the prescribed period but 
.for some technical reason, the suit had to 
be withdrawn with leave to bring a fresh 
suit, The Court of first instance decreed 
the plaintift’s claim to the extent of 2. 
annas 6-pie lj share against Bhagwan 
Das and his co-defendant of the first party. 
The defendant, Bhagwan Das, appealed to 
the lower Appellant Court. The lower 
Appellate Court has given a judgment which 
we feel great difficulty in understanding. 
In the first place, the learned Judge seems 
to think that he was entitled to apportion 
the liability of Bhagwan Das and his 
co-verdors. We think that this was quite 
incorrect, All the vendors were jointly 
liable to make good the property which they 
purported to sell, out of any property which 
they had at the time of the sale or which 
they subsequently acquired. If we were to 
accept the finding of the learned Additional 
Judge that Bhagwan Das acquired an eight- 
pie share after the date of the purchase, it 
might possibly bea reason for giving the 
plaintiff a deeree to the fall extent claimed, 
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However, the plaintiff did not appeal to the 
Court below and does not appeal to this 
Court on this point. 

A technical objection has been raised 
by Bhagwan Das in his appeal. He contends 
that although a suit was instituted within the 
three months prescribed by the order of the 
Revenue Court under seotion lll of the 
Land Revenue Act, that suit was withdrawn 
and the present sut was not instituted 
within the three months prescribed. We think 
that there is no force ia this objection. In 
the first place, according tothe record as 
it stood while the case was in the Court 
below, it did not appear that the proceedings 
in the Revenue Court were in existence, As 
a matter of fact, at one time at least they 
had been struck off. It is alleged that 
these proceedings have been restored, 
Assuming this to be so, the present suit 
was practically a continuance of the suit 
which was instituted within time, In any 
event, the plaintiff did comply with the 
order of the Court andthe terms of the 
section because he did institute a suit within 
the three months. We think this technical 
ground fails. We allow this appeal, set 
aside the decree of the Court below and 
restore the decree of the Court of first 
instance with costs. 


Appeal allowed, 





ALLAHABAD HIGH COURT. 
FULL BENCH. 
SEGOND Civin APPEAL No. 367 or 1918. 
Ostober 24, 1913. 

E Sir Henry Richards, Kr., Chief 
Justice, Justice Sir P. C. Banerji, Kt., and 
Mr.-Jastise Tudball. 
MUHAMMAD INAM-UL-HAQ —PLAINTIFF 
— ÁPPELLANT 
versus 
MUHAMMAD AHSAN—DkrENDANT— 


RESPONDENT. 
U. P. Municipalities Act (I of 1990), s. 187 —Yalidity 
of election cannot be questioned by suit. 
The validity of 2 Municipal election can only be 


' questioned by a ‘petition’ presented in accordance 


with the rules made by the Local Government under 
section 187 of tho Municipalities Act; a regular suit 
will not lie. 

Second appeal from the decision of the 
District Judge of Saharanpur, dated the 8th 
of March 1913. 

The Hon’ble Mr. Mote Lil Nehru, for the 
Appellant. 
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The Hon’ble Mr. Abdul Raoof, for the Re- 
spondent, 

JUDGMENT.—This appeal arises out of a 
suit brought in connection with a Municipal 
election at Deoband. It appears that the 
defendant was declared duly elected in March 
1912. ° Thereupon the plaintiff brought the 
present suit seeking a declaration that the 
defendant had not been duly elected, ona 
somewhat technical ground. The Court of 
first instance decreed the plaintiff’s suit. On 
appeal to the District Judge, the decree of 
the Court of first instance was set aside and 
the suit dismissed. The plaintiff comes here 
in second appeal. In Nand Ram v. Oholey 
Lal (1), we have stated our view that 
the validity of Municipal elections can only 
be called in question by a "petition" present- 
ed in accordance with the rules made by the 
Local Government under section 187 of the 
Municipalities Act, Act I of 1900. In our 
opinion, therefore, the present suit did not 
lie and the lower Appellate Court was right 
in dismissing it. We express no opinion on 
the merits of the case. We accordingly dis- 
miss the appeal and make no order as to costs. 

Appeal dismissed, 

(1) 21 Ind. Cas. £76; 11 A. L. J. 945. 





MADRAS HIGH COURT. 
Seconp OivIL Arrear No. 1041 or 1912, 
August 4, 1913. 
Present:—Mr. Justice Ayling and 
Mr. Justice Sadasiva Aiyar. 
SUBRAMANIA NADAN, minor, BY HIS 
MATERNAL URGLE AND NEXT FRIEND 
KUTHALINGA NADAN— APPELLANT 
tETSUS 
RAMASAMI NADAN AND OTHERS— 
DEFENDANTS8-— RESPONDENTS. 
Hindu Law—Joint jamily— Alienation of the share 
oj minor co-parcener by manager— Duty of purchaser, 
In order that an alienation by the manager of a 
joint Hindu family of the share of a minor co-parcener 
may be binding on the minor, the purchaser must 
show that it was effected for family necessity, or at 
any rate that he (the purchaser) entertained the 


bona fide belief that it was for family necessity. 
Krishnaji Keshav v. Sakharam Keshav, 3 Bom. 


u. R. 243, referred to. 

Second appeal from the decree of the Dis- 
trict Court of Tinnevelly, in Áppeal Suit Nos. 
176 and 191 of 1911, preferred against those 
of the Court of the District Munsif of Am- 
basamudram, in Original Suit No. 93 of 


1910. 
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Mr. S. Ramasam: Azyar, for the Appel. 
lant. 

Mr. E. S. Ohidambaram Pillai, for 2nd and 
4th Respondents, 

JUÜDGMENT.— The first point raised by 
the appellant is as to whether the morb- ` 
gage-deed executed by the Ist defendant to 
the 17th defendant, Exhibit III, is binding 
on the plaintiff. Two of the three items 
of consideration for this transaction aggregat- 
ing Rs. 677 were admittedly devoted or 
intended to be devoted to paying the sale 
price of certain other lands purchased by the 
Ist defendant, the family manager by Exhibit 
X. The Munsif found these items of con- 
sideration not binding on the plaintiff, 

The District Judge has reversed this deci- 
sion on the ground thatit has not been 
shown that the purchase under Exhibit 10 
was disadvantageous to the family or con- 
trary tothe interests of the plaintiff (who 
was a minor atthe time). This is, in our 
opinion, not the true test. The mortgage 
effected by the manager included the share 
of a minor co-parcener; the purchaser must 
show that it was effected for family neces- 
sity or ab any rate that he (the purchaser) 
believed bona fide thatit was for family 
necessity. [Vide Kréshnaji Keshav v. Sakha- 
ram Keshav (1)]. No necessity has been 
shown or even alleged; and it is clear fro > 
the evidence of the purchaser (as 4th witness 
for defendants) that he made no inquiries at 
al. In our opinion, the mortgage, in so far 
as it relates to these items, must be held not 
binding on the plaintiff, 

As regards the third item of consideration 
for Exhibit VIIL and also as regards the 
sales by Exhibits I and IJ we see no reason 


` to differ from the District Judge. 


In the result, the mortgage-deed, Bxhibit 
VIII, will be beld binding on the plaintiff's 
share of the mortgaged properties only to 
the extent of half of Rs. 728, and interest 
thereon. The order of the District Judge 
directing the plaintiff to bear the costs of the 
17th and 19th defendants must also be set 
aside. In other respects, the Judge’s decree is 
confirmed. 

The plaintiff will bear the costs of the 
13th defendant in this Court, the plaintiff 
and the 17th and 16th defendants will bear 
their own. 

Order set aside, - 

(1) 3 Bom, L, R, 249, 
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ALLAHABAD HIGH COURT. 
OniMINAL ÀÁPPEAL No. 370 or 1912. 
June 27, 1912. ' 
Present:-—Mr. Justice Karamat Husain and 
Mr. Justice Tudball. 
KANHAI AND OTHERS-— Á PPELLANTS 
versus 


EMPEROR—Obpposire PARTY, 

Penal Code (Act XLV of 1860), ss. 34, 302 (4), 325 — 
Murder—Grievous hurt— Commonintention of more than 
one accused, 

The four accused persons in this case armed with 
lathis attacked the deceased who was unarmed and 
defenceless: they inflicted several blows on his skull 
resulting in compound fracture thereof, in addition 
there were other injuries on his body: 

Held, (1) that there was clearly an intention on the 
part of all the accused to inflict such bodily injury as 
was likely to cause death and that the offence which 
they had committed waa murder and not grievous 
hurt; 

(2) that though the evidence did nob disclose which 
of the injuries were inflicted by each of the acoused 
respectively they were all guilty of murder. 


Criminal appeal from an order of the 
Additional Sessions Judge of Aligarh. 

Mr. S. C. Mukerji, (for whom Mr. Peary Lal 
Banerj), for the Appellant, 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 

JUDGMENT.—The four appellanta, 
Kanhai, Diwan, Karan Singh and Ganga 
Sahai, have been convicted of the offence of 
murder and have been sentenced to trans- 
portation for life. They appealed. They 
were originally tried and convicted by the 
Assistant Sessions Judge under section 325 
of the Indian Penal Code and sentenced to 
five, years’ rigorous imprisonment each. 
They appegled to this Court, and the learned 
Juc je, before whom their appeals came, set 
‘aside the convictions and sentences, 
and ‘ordered them to be re-tried for the 
offence of murder under section 302 of the 
Indian renal Code. They have now been 
tried and convicted of that offence. The 
facts established by the evidense are briefly 
as follows. In the monthof August last 
when there was a great demand for water for 
the purpose of irrigationand all cultivators were 
eager to get as much water as possible, the 
deceased was watering his field early in the 
morning before daybreak when the four 
accused, armed with lathis, went up to him 
and demanded that he should cease irrigating 
his field so that they might irrigate their 
w A wrangle ensued. The deceased was 
una:.ned and defenceless. Finding that he 
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was obstinate and would not give way, 
the four accused attacked him with their 


lathis, The medical evidence shows that 
several blows were inflicted on the skull 
which resulted in the compound fracture 
thereof, the bones being broken into many 
pieces, In addition to these injuries on the 
head, there were, six injuries on other parts 
of the body. It is, therefore, quite clear that 
the accused inflicted a very severe beating, 
and that most of the injuries must have been 
inflicted when the deceased was lying on the 
ground. It is urged in their defence tbat 
the evidence does not disclose which of the 
injuries were inflicted by each of the accused 
respectively, that their common intention 
cannot possibly have been more than to 
voluntarily cause grievous hurt to the deceas- 
ed, and that, therefore, they ought to have 
been convicted under section 325 of the 
Indian Penal Code. We are unable to agree 
with this contention. The circumstances of 
the case and the fact that the accused were 
all armed with lathis, that the deceased was 
defenceless and. unarmed, that the beating 
must have been a prolonged one, and that 
several. blows were inflicted on the skull 
completely smashing it, leave very little 
doubt that the intention of the accused was 
to inflict such bodily injury as is likely to 
cause death. The 4th clause of section 300 
of the Indian Penal Code applies and the 
accused have been rightly oonvicted of the 
offence of murder as defined in the Code. The 
lesser of the two sentences has been imposed 
and there is no doubt as to the guilt of the 
accused. We, therefore, dismiss the appeal 
and maintain the convictions and sentences. 
Appeal dismissed, 


BOMBAY HIGH COURT. 
Oriumat REFERENOE No. 61 or 1913. 
August 28, 1918. 
Present,.—Mr. Justice Heaton and 
Mr. Justice Shah. 
EMPEROR —Pnos£OUTOR 
versus 


NANJI SAMAL-—AOGUSED. 

Criminal Procedure Code (Act V of 1898), s, 218— 
Commitment without giving reasons, effect of. 

Where a case is triable by a Magistrate or by a 
Court of Session, andis committed to the Sessions, 
ihe reasons for commitment should include not 
merely reasons for not discharging the accused, 
but reasons for sending him before the Court of 
Session, and where the case is not one whioh ought 
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to have been committed, then to commit without giv- 
ing reasons is more than an irregularity; it is an 
illegality on account of which the commitment must 
be quashed, 


Criminal reference made by the Sessions 
Judge of Ahmedabad. 

Mr. G. N. Thakore, for the Accused. 

.JUDGMENT.—In this case, the Magis- 
trate, as appears quite plainly from clause 2 
of section 83 of the Registration Act, 
could have tried the case himself but he 
committed it to the Court of Session. He 
did not, however, give any reason why he 
should commit it rather than try it himself. 
The law requires that reasons for commit- 
ment shall be recorded (see section 213 of 
the Oriminal Procedure Code). In a case 
of this kind, where the trial may either be 
by the Magistrate himself or by the Court 


of Session, I think that reasons for com- ' 


mitment must include not merely reasons 
for not discharging the accused, but reasons 
for sending him before the Court of Session. 
There has, therefore, been a failure to 
comply with the law. This, no doubt, would 
amount tono more than an irregularity if 
the case were one which plainly ought to .ba 
committed to the Sessions. But where, as 
appears here, the case is not one which ought 
to bave been committed, then to commit with- 
out giving reasons is more than an irregu- 
larity. It is, it seems to me, an illegality. 

For this reason, I would quash the com- 
mitment andit follows the case will have 
to be disposed of by the Magistrate who 
committed it, 

Oommitment quashed. 





LOWER BURMA CHIEF COURT. 
- ÜRIMINAL Appears Nos. 298, 299 anv 300 
of 1913. 
July 1, 1913. 
Present: —Mr. Hartnoll, Offg. Chief Judge, and 
Mr. Justice Young. 
GOMAN SAYA alias PO MYA alias TUN 
MY A AND OTHERS—À PPELLANTS 
. versus 
EMPHROR—Obpposirn PARTY. 

Penal Code (Act XLV of 1860), ss. 107 (3), 121,1214 
— Waging war—Abetment—Failure to report plot— 
Conspirator forming intention to leave conspirucy— 
Criminal Procedure Code (Act V of 1898), s. 44, 

Clause 3 of section 107 of the Penal Code relates 
only to intentional aiding. Where it is not ‘proved 
thas accused’s intention in omitting to report a plot, 
under section 44 of the Criminal Procedure Code, was 
with a view to aiding the waging of war, the acoused 
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cannot be convicted of the offence of abetment of 
waging war. 

If a conspirator has formed the intention to leave a 
conspiracy and ceases to be a conspirator by his own 
act and intention when the other conspirators wage 
war, he cannot be held guilty under section 121 of 
the Penal Code. 


Appeals from the order of the Additional 
Sessions Judge of Bassein, dated the 4th 
day of April 1913, passed in Sessions Trial 
No. 17 of 1913. 


JUDGMENT.—The appellants, Gamon 
Saya alas Po Mya alias Tun Mya, the 
Miyata Pongyi alias U Withokta alias Paw ' 
Lu and Maung Paw Gywe, have been con-. 
victed of abetment of waging war against 
the King under section 121 of the Indian’ 
Penal Code and have been sentenced, the. 
first two to death and the last to trans- 
portation for life. All the property of each 
man has also baen forfeited. The evidence’ 
Shows beyond a doubt that there was an 
armed insurrection at the village of Mayoka 
in the Zalan Township of the Henzada 
District on. the 18th September last, The 
Township Officer, Maung Po Saing, describes 
how he received. information that three 
Minthas at Kyauk Lon’s house at Mayoka 
were preparing to rebel against the Govern- 
ment and attack the Police Station at Zalan. 
He proceeded to Mayoka on the 18th Sep-' 
tember with a party of armed Police and 
was met by a party of some forty men, who 
came out in distinctive uniform and were 
armed with clean, sharp and long dahs, 
and attacked by them. As they came on, 
they were warned to surrender and drop 
their arms but all to no purpose. Maung 
Po Saing’s party opened fire on them when | 
they came near with the result that four 
men fell dead and the rest ran away. Some 
of the latter were captured and amongst 
these were men named Pan Thin and Po 
Thwe, who were also wounded. Amongst 
the dead men were Kyauk Lon and Kyaw 
Tha. One.Nga Kye was also captured 
and he produced a bag in which were found 
two proclamations on one paper purporting 
to be promulgated by one Setkyathiha Min, 
They were as follows:— 

" Sakkya Thihamin’s Royal order. 

“l, I, the Glorious King Sakkya Thiha, 
Ruler of many Kingdoms, hereby issue the 
following order, viz: — : 

"Whereas it is expedient that (you) must 
éspecially support the religion and assume 
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the responsibility of à Commander-in-Chief 
and make an immediate march from Zalun 
to Ohindwin via  Henzada and Okpo, and 
for furthering my interests, (you) must 
be vigilant and annex (towns?) with the 
least possible delay. And (yon) must send 
forth suitable subordinates as Generals. And 
it is my command to subdue those who 
offer resistance under different flags and 
punish according to your will. 

“This is the royal order of Sakkya Thiha. 

“And, whoever resists shall, along with 
his seven generations, in succession, be burnt 
1n & cage. 

"2. That all must’ especially protect and 
support the religion aud whoever fails to 
do so, shall be regarded as a rebel and 
theland (in which he lives) shall be deso- 
ated as a revolted town. You shall also 
. “wmonish those who have no faith in Bud- 
( ^m. You must make a march with 
u&nerals, Officers and men to Chindwin. 

“Whoever resists, shall be utterly destroyed 
along with his seven generations. ” 

The telegraph wire was also cut. Hach 
of the men killed or captured had a éhat- 
tet-kat-ton ring to make him invulnerable. 


The dahs were like swords, sharp as razors, 


very clean and on the handles were either 
cords to give a grip or shark skin, They 
also had sword-kunots. All the facts show 
that the men, who met the Township Officer, 
were conspiring to overthrow the present 
Government in the cause of the Buddhist 
religion, and when they resisted and attacked 
the armed party of the Township Officer, 
they clearly committed the act of waging 
war. Their action was not that of rioters, 
„as the proclamations show that their inten- 
‘tion was to overthrow the Government. 


The. case for the prosecution against the 
appellants is that the first appellant, whom 
I will call the Gamon Saya, was at the 
bottom of this insurrection—that he was 
the prime mover--that he was organizing 
rebellion on an extensive scale, though there 
was only one fight that took place in 
furtherance of it, namely, the one at 
Mayoka—that the second appellant whom 
I will call the Miyata Pongyi was one of 
his chief lieutenants and aided him—and 
th^ the third appellant Paw Gywe was 
one of those who joined him. A large 
amount of evidence has been recorded of 
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which a considerable portion may be said 
to be that of accomplices, some being more 
heavily mixed up in the affair thau others. 
In many cases of this kind, where there 
is a conspiracy and plotting against the 
State, there is bound to bea considerable 
amount of such evidence, and the question 
is whether it is corroborated or should be 
believed if uncorroborated. i 


The first witness I would refer to is 
Maung Po Han. I consider that his besti- 
mony should be believed. In April 1912, 
he told Maung Ba Ko, the Sub-Divisional 
Officer of Shwedaung, in the Prome District, 
that at Syriam the Gamon Saya and others 
were conspiring to wage war and take the 
kingdom from the British, He asked for 
an order to go and arrest the Gamon 
Saya and others. Now Shwedaung and 
Syriam are 170 to 180 miles apart. Po 
Han's information was put into writing 
and sent to the Police. He s, therefore, 
not a man fount after the fight at Mayoka. 
He says that as early as Wazo 1273, B. E. 
(June—July 1911), he saw the Gamon 
Saya giving pledge water and drugs to 
many people at Syriam where he had a 
“ Sethudama Yon "—Medical Hall— 
that the Gamon Saya used to call people into 
his inner room —that he went in himself and 
the Gamon Saya said: “Are the people 
gathering for our venture to take the country 
from the English?" and that the people said: 
“They will gather”. Po Han says that he 
asked the Gamon Saya for a that-tet-kat-ton 
ring and said that he was going to be his 
disciple. After giving information to the 
Sub-Divisional Officer, Po Han says that in 
Katson 1274, B. E. (April—May 1912), he 
went back to Syriam and took Maung Sin 
from Rangoon with him. He found the 
Gamon Saya there who said he was going to 
the Shan States and asked him to collect 
followers, as he had lots of medicine to render 
them invulnerable—that he said: "I am 
of royal stock . . . . . . I am the 
Setkyathiha Min and will rule as King in 
Burma. When I come back from the Shan 
States, I will conquer the British and take 
the country." Maung Sin’s evidence, which 
has been admitted under section 33 of the 
Evidence Act, corroborates that of Po Han— 
I see no reason to disbelieve these men. The 
man, who purports to issue the proclamations 
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found after the fight, is the Setkyathiha 
Min. Ishould say here that the Gamon 
Saya says that Po Han is on bad terms with 
him as when he was treating some people Po 
Han came up into the woman’s apartment 
and was denounced by him. He has not 
proved this and I cannot accept the state- 
ment. Then there is the witness Maung 
Maung Hlwa, whose father was a Mingyi 
in Mandalay in the .time of King Thibaw. 
He gave information before the fight. He says 
that it was on the 12th September. He 
describes how he saw the Miyata Pongyi ab 
the Kyaungdawgyi. A part of the oath was 
to serve the Goman Saya and join the plot 
aud obey him on pain of violent death, The 
plot was to attack Zalun, Henzada and 
fight up to Upper Burma and the country 
from the British, Now the Gamon Saya 
admits that he did visit the Kyaung of the 
Miyata Pongyi at Pyayesu, and allows that 
Kyaw Tha and Po Thwe. were there with 
him. On his trial, he allows that Saya Po 
Theiu or the Kauk-Kwe Saya was there and 
that he saw him tatooing with medicine as a 
counter-charm against witchcraft. He allows 
that he put a ring into water and that the 
people drank as they said it would guard 
against danger. He also says that Po Thwe, 
Kyaw Tha and Pan Thin went with Kyauk 
Lon and never came back. The Miyata 
Pongyi also allows that the Gamon Saya 
came to his Kyaung and that tatooing went 
on. He said to the Magistrate it was at 
Kyauk Lon’s request he sent Pan Thin with 
him to treat his daughter. Itis also a signi- 
ficant fact that according to U Hlwa Ka, 
whom there is no reason to disbelieve on this 
particular point and who says that he lived 
at the Kyaung ofthe Miyata Pongyi for two 
Lents, Pan Thin always lived with the 
Miyata Pongyi and was his own pupil—(tabe 
ayin). He also allowed that the Nyaung- 
bintha Sya or Po Thein tattooed at his re- 
quest. The fact, that three of the rebels— 
Po Thwe, Kyaw Tha and Pan Thin—were at 
the Pyayesu Kyaung on the 20th August 18 
an important connecting link, and from the 
evidence and statements of the Gamon Saya 
and Miyata Pongyi it is clear that they were 
there. There are two other witnesses whose 
testimony appears to me to be untainted —U 
Thawbita and Shwe Yit. U Thawhbita says 
that he saw the Gamon Saya at the Kyaung 
at Pyayesu aud heard the Miyati Pongyi 
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addressing him as "Naungdaw Paya"—a 
royal form of address—and saw the people 
Shikoing him. He says that he also heard 
the Gamon Saya called Setkyathiha. Shwe 
Yit corroborates except that he did not hear 
him called Setkyathiha. Then there are certain 
other minor grounds of corroboration. (a) 
When ihe Gamon Saya was arrested he had a 
that-tet-kat-ton ring: so had the rebels at 
Mayoka, (b) The Gamon Saya administers 
the gamon roobas medicine. Gamon roots 
were found at Kyauk Lin’s house aud also 
with the Miyata Pongyi on his arrest. (e) 
The finding of the proclamations after the 
fight corroborates the witnesses who say that 
they saw them given. (d) The suspicions at 
Zalun last Wagaung (August—September 
1912). 

The Miyata Pongyi's Kyaung is at Pyayesu. 
in Pyapon far from Zalun. He says that 
the Miyata Pongyi asked him to join the 
conspiracy saying: "we have got crowds of 
men to take the kingdom and to begin by 
attacking guards”. He also says, that before 
this he met ab Kyauk Lon's house at Mayoka 
the three Minthas, Po Thwe, Pan Thin, Kyaw 
Tha (killed at Mayoka) and they were raising 
rebellion. He gives details. There is no 
reason to disbelieve Maung Maung Hlaw. He 
is in quite a different position to a man who 
gave information after the fight. Oa his trial, 
the Miyata Pongyi allowed that he did visit 
Zalun and walked along the bund where 
Pan Thin gave them Rs, 20 travelling ex- 
penses at a house. He denied this visit be- 
fore the Committing Magistrate and perhaps 
from his petition of appeal he wishes to deny 
it again. Po Aung and Ba Cho depose to the 
visit. That he was in Henzada not far from 
Zalun last Wagaung, is proved by Ni Dut, 
whom there is no reason to disbelieve. Part 
of the prosecution case is that on the 8th 
Waning Wagaung last (20th August 1912), 
the Gamon Saya was at the Kyaung of the 
Miyata Pongyi at Pyayesu, that Po Thwe, 
Kyaw Tha, and Pan Thin, who were in the 
fight at Mayoka, were there—that Pan Thin, 
who wasa follower or adopted son of the Miyata. 
Pongyi, was made a Mintha under the title of 
Ne-thu-yein and that he and the other two, 
Po Thwe and Kyaw Tha, were given a 
royal order of the same import as that found 
after the fight. At this time, it is alleged 


that Saya Po Thein tattooed men with a 


black bee and the Gamon Saya swore them—- 


* 
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in by dipping his ring in water— a that-tet- 
kat-ton ring set in pinch back— which water 
was drunk by those sworn in—conduct of the 
Gamon Saya when he is not alleged to have 
been actively preaching sedition or rebellion. 
I refer to the evidence, that, when he ad- 
ministered gamon roots as medicine, in addi- 
tion to swearing men to obey the five pre- 
cepts and avoid intoxicants, he also swore 
them to obey his words if called to do good 
service. The above facts appear to me to 
give great corroboration to the evidence of 
the witnesses—who may be said to be tainted 
as accomplices—such witnesses as Po Thein 
and ‘Lu Gyi and Kyin Ma Than, and 
I am of opinion that they should be believed, 
and that the prosecution have proved that 
there were treasonable acts done on the 20th 
August at the Miyata Pongyi Kyhaungi 
at Pyayesu—that the Gamon Saya posed 
thére as a royal personage, ordered the 
rebellion at Zalun, appointed Pan Thin 
Ne-thu-yein Mintha, and sent him and Po 
Thwe and Kyaw Tha to carry out the 
rebellion, giving them a royal order in the 
name of Set-kya-thiha-min, There at that 
time adherents to his cause were tattooed- and 
sworn in.: Not only do I mean that I believe 
the evidence of the three witnesses I have 
mentioned above as to the events that 
occurred on the Kyaung at Pyayesn, but 1 
believe the others who depose to the main 
events. Another part of the case is that 
- deposed to by the Kyoupadok witnesses— 
. that in Tagu (March—April 1912) the 
Gamon Saya stayed at Says Hka’s house at 
Kyoupadok, posed as a royal personage, 
tattooed certain of the villagers on the 
outside of the leg below the knee with the 
figure of a cab in black ink bo render them 
invulnerable and swore them in to obey him 
and follow his call by dipping his that- tete 
kat-ton ring in water and making:them drink 
the water. He then said that he had over 
2,000 men and would come down from the 
Yomas on an elephant. He gave them each 
a piece of that tet-kat-ton stone and told 
them to set it in pinch back and said he 
would conquer the British and become King 
under the title of Set-kya-thiha. -The 
witnesses, who depose to such facta, were not 
tattooed and sworn; and,as I believe the 
facts that are alleged to have taken place at 
Pyayesu, Í also believe the Kyoupadok wit- 
nesses—at any rate as far as the Gamon Saya’s 
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doings are concerned. Moreover, with regard to 
the witnesses who depose to events that oo- 
curred at Pyayesu and Kyoupadok and their 
credibility, there is a large mass of evidence, 
and even if they were not corroborated, there is 
the inherent improbability that they are not 
telling the truth when they depose to the 
treasonsble events that took place. To suit 
their own purposes they might give names of 
villagers as being sworn in which were 
incorrect, but ib is difficult to conceive why 
they should give falae evidence against the 
Gamon Saya and the Miyata Pongyi. The 
former was not a resident of Pyayesu or 
Kyoupadok and was a stranger to many of 
them, and as regards the latter, it is extreme- 
ly unlikely that a number of Burman 
Buddhists would for no apparent reason 
give evidence against an aged Buddhist 
priest. 

I will deal now with the case of the appel- 
lants separately. 

As regards the Gamon Saya, I have said 
enough io show that I consider him guilty. 
He is the head of the rebellious movement. 
He traded on the credulity of his fellow men 
and got them to believe that he was a 
supernatural and royal personage, could make 
them invulnerable and lead them to success in 
overthrowing the present Government. It 
would appear that he meant to create a 
widespread movement. He is responsible for 
the loss of life that has occurred. His 
defence, that it is on account of his saying 
that people who are fond of intoxicants are 
like animals, that false evidence has been given 
against him, is not worthy of consideration. 
It is not clear and is, as far as I can see, unsub- 
stantiated and untrue that the witness, Myat 
Tha, was tutored, In any case, Myat Tha 
seems to try and shield Po Chet and not the 
Gamon Saya. I would dismiss his 
appeal and confirm the sentence of death on 
him. . 

From my findings already I have shown 
that the Miyata Pongyi was actively assisting 
him. I is he who visited Zalun after Pan 
Thin, Po Thwe, and Kyaw Tha have been 
sent to canse the rising there. He tries to 
enlist Maung Maung Hlaw. He visits Saya 
Maung and Kyauk Lon and sees how matters 
are going on. The events in his Kyaung on 
the 20th August have already been discussed. 
He sends for Saya Po Thein. The evidence 
as to his first meeting with the Gamon Saya, 
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as far as the record is concerned, is described 
by Po Thein and U Thumana. It was in 
Nayon 1274, B. E. (May—June 1912) and 


took place at U Wun Bo’s house at Dedanaw. - 


There the two men conferred and the Miyata 
Pongyi agreed to join the Gamon Saya. 
They “swore to work together and drank to 
their compact according to Po Thein. The 
latter also says that the Miyata Pongyi on 
this oceasion got an order appointing him 
generalissimo. U Thumana corroborates Po 
Thein. Dedanaw and Pyayesn are far away. 
U Thumana says: “You sleep a night en 
route.” The visit to the Gamon Saya by the 
Miyata Pongyiis not denied by the latter. 
He allowed to the Committing Magistrate 
that it took place. To the Sessions Judge 
he allowed that he, the Gamon Saya, Po 
Thein and U Thumana all met at Wun Bo’s 
house when the Gamon Saya asked him to 
enter the plot whereupon hesaid: “Tagagyi, 
if your plan is good, I will follow : but, if not, 
I will not to do so”, The Miyata Pongyi then 
wenton: He then said:— The Buddhist religion 
is on the wane. It is to promote the Buddhist 
religion”. | said: "It is not suited to a 
Pongyi. I then went away". He allowed 
that it was said the Gamon Saya had given a 
royal order to Pan Thin but that it did not 
come into his hand—that he said he was 
going to seize the country and going to attack 
Rangoon. In his petition of appeal, be 
endeavours to make out that he was oajoled 
into making admissions on his trial. There is 
no good ground for thinking that such is the 
case. The visit was admittedly made. Po 
Thein has been believed for reasons already 
given as to the events that took place at 
Pyayesu Kyaung on the 20th August. 
Considering the circumstances, I believe him 
and U Thumana as to what took place at 
Wun Bo's house. It is unnecessary to go 
into details of his visit to Rangoon. Enough 
has been said to show that he was thoroughly 
implicated and, being an aged Pongyi, took 
an active part. He isin quite a different 
position to a deluded villager. I would 
dismiss his appeal and confirm the sentence 
of death passed on him. 

There remains the case of Maung Paw 
Kywe. There is evidence that he accompani- 
ed the Miyata Pongyi when he went to visit 
the Gamon Saya at Pyayesu. He himself 
denies that he went, though he allows that 
he showed Saya Kya Gaing and the others 
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the way to the Pyayesu monastery. He says 
that Saya Kya Gaing and the others were 
sent by the Gamon Saya to call the 
Miyata Pongyi. It may be that he did go 
with the Miyata Pongyito Dedanaw. but I 
do not think that in the face of his denial it 
is conclusively proved. Maung Po 
Thein allows that when he came to identify 
Maung Paw Kywe after his arrest, he could 
only do so after taking him apart from the 
crowd and examining his tattoo marka which 
he made himself. U Thumana says that he 
only knew Paw Kywe when he came with the 


‘Miyata Pongyi so he may be mistaken. I 


would, therefore, give Paw Kywe the henefit 
of the doubt as to whether he accompanied the 
Miyata Pongyi to Dedanaw. But there is no 
doubt that on the 20ch August 1912 at the 
Payaresu Kayung, he was sworn in by the 
Gamon Saya ard joined him. He allowed 
to the Magistrate that he drank the oath 
water and though he denied this on his trial, 
I consider it proved that he did do so. He 
allows that be was tattooed, and with a black 
bee or hornet (padon-net). His brothers- 
in-law, Lu Gyiand Kyin Mathan, say that 
Paw Gywedrank the water. He now 
professes that he did not know of the treason 
that was plotted at the Kyaung; but this 
profession is obviously untrue in that he 
was sworn when he became a mémber of the 
conspiracy. There are other suspicious facts 
against him. It was he who took Saya 
Maung and Kya Gaing, who said they came 
from Zalun, to the Miyata Pongyi. Mayoka is 
in the Zalun Township. It is ata Saya 
Maung's house at Zalun where the Miyata 
Pongyi stayed when he went there shortly 
before the fight. In  Wazo the Miyata 
Pongyi with certain followers stayed at Paw 
Gywe's house when he said he was going to 
Rangoon to , meet the four princes and raise 
rebellion. I see no reason to disbelieve his - 
brother-in-law Lu Gyi’s evidence as to this, 
and Paw Gywe allows that the visit took 
place. It is not alleged that he took part in 
the fight: nor does it appear that he did do so. 
The Gamon Saya was arrested in the Lower 
Chindwin District in Upper Burma on the 
7th November 1912. Paw Gywe was arrest- 
edon the 9th November-—two days after- 
wards in the same District at a place about 
six miles away from the place where the 
Gamon Saya was arrested. This is a suspi- 
cious circumstance. Paw Gywe says that he 
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went to the Chindwin to buy planks and 
worship ata’ Pagoda. 
Rs. 50 on him and his story is incredible. 
The mere fact that he reported his departure 
from Maysoyein to his headman proves nos 
thing. He may have donesoin order that this 
might help him in the future, But though 
it is suspicious that he and the Gamon Saya 
were arrested in places not far apart, the 
question remains as to the real reason why 
' Paw Gywe went to Upper Burma. It may 
possibly be that he went there through fear 
of what might happen and to disassociate 
himself with the conspiracy. If, when he 
went to Upper Burma, he had made up his 
mind to renounce the Gamon Saya and all 
his plans, it is certainly very questionable as 
to whether he is guilty under section 121 of 
the Indian Penal Code as when the fight and 
other doiugs at Mayoka took place, his own 
act and intention operated fo make him a 
conspirator no longer. It can be argued 
that he had left the conspiracy from the time 
he formed the intention to leaveit. The 
learned Government Advocate relied on the 
third clause of section 107 of the Indian 
Penal Code as in any case constituting him 
an abettor in that he was bound to report the 
plot under the provisions of section 44 of the 
Code of Criminal Procedure. That clause only 
- relates to intentional aiding, and there is no 
evidence, that his intention 
to report was with a view to aiding the wag- 
ing of war. He is beyond doubt guilty under 
section 121A of the Indian Penal Code and 
I think that thatis the section under which 
he should be convicted. I would, therefore, 
alter his conviction to one under section 121A 
of the Indian Penal Code and reduce his sen- 
tence to one of five years’ rigorous imprison- 
ment, the order as to forfeiture of his property 
being’ set aside. 

The learned Sessions Judge is dirested to 
forward tothis Court for disposal all book 
exhibits, charms and anything in the nature 
of charms amongst the exhibits. 

Young, J.—I concur. a 
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ALLAHABAD HIGH COURT. 
CRIMINAL ÁPPEAL No. 401 or 1913. 
July 17, 1913. 

Present: —Mr. Justice Tudball and 
Mr. Justice Ryves. 

HM PEROR— APPELLANT 
versus 
RAM NEWAZ-— RESPONDENT. 

Penal Code (Act XLV of 1860), ss. 37, 302, 325— 
Afurder—Concerted assault with  lathis by several 
persons—Liability of each for murder. 

Three persons acting in concert and armed with 
lathies attacked a fourth and injured him so soverely 
that as a result of the injuries inflicted he died: the 
Sessions Judge convicted two of the agsailants under 
Section 304, Indian Penal Code, and acquitted the 
third though he found that he was present and took 
part in the assault. On appeal by Government against 
the acquittal: 

Held, that each of the assailants was guilty of 


. murder., All of them must be taken to have intended 


to cause death or to have had every reason to know 
that the probable result of their joint aotion would 
be death. 


Criminal appeal by the Local Government 
against an order of acquittal passed by the 
Sessions Judge of Banda. 

“Mr. W. Wallach, Government Advocate, for 
the Crown. 

Mr. Sawhney, for the Respondent, 

JUDGMENT.—This is an appeal by the 
Local Government froma decision by the 
Sessions Judge of Banda, whereby he acquit- 
ted one Ram  Newaz of the offences of 
murder and culpable homicide-not amounting 
to murder under sections 302 and 304, Indian 
Penal Code. The accused was committed for 
trial together with his two brothers, Ram 
Bharose and Ram Bisal, on atharge unde 
section 304, Indian Penal Cade. The Sessions 
Judge added a charge under section 302, 
Indian Penal Code. He convicted Ram 
Bharose and Ram HBisal of the lesser 
offence under section 304, Indian Penal 
Code, and acquitted them of murder. He 
sentenced them to 10 years’ rigorous im- 
prisonment each. 

In regard to Ram Newas, though he found 
that he was present and took partin the 
assault on the deceased, he passed an order 
of acquittal. Ram Bharose alone appealed 
against his conviction. 

The Bench of this Court (of which one of 
us was 'a member), on the record coming 
before it, issued notice to both Ram Bharose 
and Ram Bisal to show cause why they 
should not be convicted of murder and the 
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sentences enhanced. In the result, the appeal 
of Ram Bharose was dismissed, the two men 
were convicted of murder and were sentenced 
to death. The case of Ram Newaz was not 
then before the Court and his guilt or 
innocence was not considered. The Local 
Government has now appealed against his 
acquittal and we have to decide whether or 
not his alleged participation in the assault 
has been proved and ifso of what offence 
he is guilty. 

The case for the prosecution is a simple one. 

The evidence of Ram Dat and Sub In- 
spector Wali Mobammed Khan shows that 
Ram Bharose trespassed in the house of one 
Jasodia for the purpose of committing 
adultery with her daughter. On an alarm 
being raised, some neighbours arrived upon 
ihe scene seized Ram Bharose and beat him. 
.The deceased Ram Saran was one of them. 
- Ram Bharose was prosecuted aud convicted 
and sentenced in December 1912, to four 
weeks’ rigorous imprisonment from which 
he was released some time in January last. 

The case for the Crown prosecution is that 
on January 24th, 1913, shortly before sunset, 
the three brothers, Ram Bharose, Ram Bisal, 
and Ram Newaz met the deceased Ram 
Saran near a tank outside the village in 
which they all reside. The deceased was 
returning home from a neighbouring village. 
The three brothers were armed with lathzs. 
They at once attacked Ham Saran, felled him 
to the ground and continued all Lhree to 
beat him with their clubs as helay. The 
witnesses, Gajadhar Bharbunja, Sheo Nath 
Arack and Sheo Nath Brahmin, who were 
not far away, were attracted to the spot and 
on their remonstrance the accused ran away. 
‘The relations of the deceased were summoued 
and they removed the body of Ram Saran. 
Ram Kishore, the brother of the deceased, 
proceeded to the Police Station some eight 
miles distant where at 8 P.u. a report was 
made as against all three of the accused. The 
presence of the witnesses, Sheo Nath and 
Gajadhar, at the scene was also mentioned, 
Ram: Saran died that same night as a 
result of the injuries inflicted by the three 
accused. The medical evidence shows that 
the deceased was mercilessly and brutally 
beaten with clubs. On the erown of the 
head, there were two contused wounds and 
innumerable abrasions, one blow had been 
inflicted behind the right ear. 
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On each arm, there were two contased 
wounds and there was an injury to the left 
hand. There were marks of injuries on 
both knees and the mark of a blow on the 
waist. There was compound fracture of. 
both bones of the left lower leg. The skull 
was found to have been fractured into four 
pieces. It is, therefore, evident that the 
deceased, as the medical witness states, had 
been cruelly beaten with lathis. 

As to the actual facts of the assault, they 
are proved by the évidence of the witnesses, 
Gajadhar and Sheo Nath and Sheo Narain. 
These are persons of different castes and 
there is not a word in the evidence to show 
that they are otherwise than impartial 
witnesses who have testified to the facta to 
the best of the ability of ignorant villagers. 
There are, no doubt, some trivial minor dis- 
orepaneies but none of such importance as 
to throw any doubt on their honesty or 
good faith. The evidence of Gajadhar shows 
that while grazing his cattle that evening 
on the embankment of the tank, he noticed 
Ram Saran walking along at the foot of the 
embankment. He also saw the three brothers 
walking along the top of it. The next thing 
he noticed was that the three accused were 
beating Ram Saran at the foot of the 
embankment. He shouted to Sheo Nath who 
was on the other side of the embankment and 
he and also the witness Sheo Narain ran up 
to see what was bappening. Sheonath 
states that when he caught sight of the 
scene, the deceased was on the ground and 
the three accused were all striking him with 
their laths. On the witnesses’ remonstrating, 
the uceused persons ran away. Sheo Narain 
corroborates. The witnesses admit that 
Ram Saran had a lathi and this is obvious 
by reason of the fact that one accused Ram 
Bisal bore the marks of two blows on his 
person when at 8 P. M. he arrived ab the 
Police Station and made a report. Of course, 
it is possible that he might have caused 
these two injuries to be inflicted on his 
person by bis brothers but it is far more 
probable that Ram Saran when attacked used 
his weapon in self defence. Ram Bilas 
reported that he had found Ram Saran allow. 
ing his cattle to graze on his crops in hia 
field (which is some 200 yards or more from 
the tank) and when he attempted to remove 
them, Ram Saran called to his three brothers 
who arrived and drove off the cattle while 
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“Ram Saran himself struck Ram Bilas twice 
with his lathi, This was the ease put forward 
by Ram Bilas in his defence and in the jadg- 
ment in his appeal the reasons for holding it 
to be false are set forth. The Police Officer, 
who made the inquiry, found blood staing at 
the foot of the embankment which clearly 
indicate the spot where Ram Saran was 
beaten. This story, moreover, is clearly un- 
true and does not ascount in any way for the 
numerous and severe injuries found on the 
body of the deceased. We are here, however, 
concerned with the oase of Ram Newaz. 
There can be no doubt of the truth of the 
prosecution story. The Judge and the asses- 
sors were unanimous in accepting it, 

The defence'of Ram Newaz was an alibi. 
The Assessors stated that they accepted it. 
The Judge refased to do so and held that 
Ram Newaz was present but probably did 
not take a prominent part in the assault, 

Ram Newaz gave his age as 20 years in 
the Magistrate’s Court. At the trial he said 
he was 16 years old. His exact age is not 
clear but we may take it that he is a young 
man approaching 20 years in age. 

He called two witnesses to establish his 
alibi, one a Brahmin and one an Arack from 
the village of Tam Beni where his maternal 
uncles live. They say that 15 months prior 
to their giving evidence the accused went to 
the village and stayed some Z0 or 29 days 
with his uncle. The village is some 16 miles 
from the scene of the murder. 

In addition to the reasons given by the 
Sessions Judge for not accepting this evi- 
dence, there is the fact that it is of a very 
vague and unreliable nature and in the fase 
of the clear evidence for the prosecution we 
are unable to accept it. We agres with the 
Judge that Ram Newas was present and took 
part in the assault. The witnesses ascribe 
to him the same action as to the other two 
accused. Being the youngest of the three 
brothers, he may perhaps have been led into 
the matter by them but we fail utterly to 
understand why the lower Oourt acquitted 
him. He was present and actively aiding and 
abetting his brochers. The mere suggestion 
that he probably did not take a prominent 
part as the Sessions Judge has put it, is no 
good reason for acquittal and we have, there- 
fore, no hesitation in holding that Ram Newaz 
was present and did take part using his lathi 
to beat the deceased. It is urged on his 
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behalf that he can only be held guilty of an 
offence under section 325, Indian Penal Code, 
and our attention is called to the deoisions 
reported as Hmperor v. Bhola Singh (1); 
Queen- Empress v. Duma Baidya (2); Gourtdas 
Namasudra v. Emperor (8); Queen- Empress 
v. Dharam Rai (4) and Dhian Singh v. 
Emperor (5). In this respect, wo must point 
out that the facts and circumstances of cases 
vary and each case has to be decided in view of 
its actual facts. We have pointed out that the 
deceased was cruelly and mercilessly beaten 
by three men armed with la#his, who conti- 
nued to' use their weapons upon him after he 
had fallen to the ground. The latht is a 
lethal weapon as has been held more than 
once by this Court, The circumstances of 
the case leave no doubt in our minds that 
the assailants either intended to cause death 
or had every reason to know that the pro- 
bable result of their joint act would be death. 
It is pleaded that there had been no pre. 
meditation and that the attack was made 
suddenly directly the assailants caught sight 
of the deceased. Whether there was or was 
not premeditation is perhaps not clear but 
there was concerted action and the attack 
was so ferocions as to lead almost to the 
inference that it had been premeditated. 

In any event, wecannot hold that the 
assailants could not have contemplated or did 
not contemplate that the result of their 
action would be death or such bodily injury 
as is likely to cause death. The death was 
not necessarily the result of any single blow. 
It was the result of the many blows inflicted 
on the head. 

In this respect, we would call aftention to 
the decision of Subbappa Ohannappa v. Emperor 
In the present case (as in the reported 
case), the attack was a single indivisible 
thing. The facts of the present case are very 
similar to those of Emperor v. Kanhai (7). 
The using of lethal weapons in the mauner 
iv which they were used in the present case 

(1) 29 A. 282, A. W. N, (1907), 51; 4 A. L. J. 207; 
5 Or. L. J. 180. 

(2) 19 M. 488; 1 Weir 298. 

(8) 2 Ind. Cas. 841; 46 0, 659; 13 C. W. N. 680; 
10 Cr. L. J. 188. 

(4) A. W. N. (1887) 236. 

(5) 14 Ind. Cas. 649; 9 A. D, J. 180; 13 Cr. L. J. 
ur 19 Ind. Cas. 331; 16 Bom. L. P. 308; 14 Cr. L. 
k Da Ind. Cas, 657; 11 A. L. J. 752; 34 A. 829; 14 
Cr. L. J, 609. . 
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leaves no room for doubting that the assail- 
ants intended to cause such bodily injury as is 
likely to cause death. They must in the 
present case have known that death would 
probably result even if they had not fully 
intended to cause death, though indications 
of such an intention are not by any means 
absent. The assault was an aot of revenge 
and carried out brutally and savagely. We 
have no hesitation in holding that Ram 
Newazis guilty of murder. In regard to 
sentence, the Crown does not press for the 
extreme penalty. The accused is a youth 
who was, no doubt, led into the matter by his 
two elder brothers, and we agree thatthe 
ends of justice will be met by itdposing the 
lesser of the two senteuceslallowed by the law. 

We allow the appeal and set aside the 
acquittal of Ram Newaz. We convict him of 
murder under section 302, Indian Penal Code, 
and sentence him to trausportation for life. 

i Appeal allowed, 


ALLAHABAD HIGH COURT. 
CniMINAL Revision No. 319 or 1913. 
^. May 1, 1918. 
Present: —Mr. Justice Tudball. 
NEPAL AND OTHERS— APPLICANTS 
VET SUI 


i EMPEROR— OPPOSITE PARTY, 

_ Criminal Procedure Code (Act V af 1898), ss. 55, 
110, Ch. VIII! — Police Officer, power of—Arrest without 
warrant. 

Section 55 of the Code of Criminal Procedure is 
independent of Chapter VIII of the Code, although 
proceedings under the Chapter may follow after the 
arrest contemplated in section 55 asa natural sequence. 
A Police Officer may arrest a person, against whom 
proceedings:under section 110 are contemplated, with- 
out a warrant or an order from a Magistrate. 


Criminal revision from an order of the 
Sessions Judge of Aligarh. 

Mr Alston, for the Applicant. 

The Assistant Government Advocate, for the 
Crown. 

JUDGMENT.—The thirteen applicants 
have been convicted of offences under sections 
147, 225 B and 332 of the Indian Penal 
Code. ! 

Their convigtfons and sentences were up- 
held on appeal. " i 

The present application for revision raises 
two points—(1) that the arrest without a 
warrant of"Nepalby the Police was illegal 
and, therefore, the resistance offered to the 
Police constituted no offence, and (2) that 
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the sentences are too severe. According to 
the evidence on the record, the Sub-Inspector, 
Har Prasad, deputed certain Police Officers, 
subordinate to himself, to arrest Nepal 
against whom the Police were abont to 
take proceedings under section 110 of the 
Code of Criminal Procedure with a view 
to his being bound over to be of good 
behaviour. 

According to the evidence the Police 
Officer in question gave a written order 
to his Subordinate Officer to carry out this 
arrest. 

The plea in revision is that, in the absence 
of the authority under Chapter VIII of 
the Code of Criminal Procedure, the Police 
cannot arrest without a warrant a person 
against whom proceedings under section 110 
are contemplated. Under section 55, clause 
(c), an officer in charge of a Police station 
may arrest or cause to be arrested any 
person who is by repute an habitual robber, 
house-breaker, or thief‘or habitual receiver 
of stolen property knowing it to be stolen 
or who by repute habitually commits extor- 
tion or in order to the committing of extor- 
tion habitually puts or attempts to put 
persons in fear of injury. This is a section 
which is independent of Chapter VIII, al- 
though proceedings under Chapter VIH may 
follow such arrest as a natural sequence. 
Such a Police Officer may arrest without 
an order from a Magistrate and without 
a warrant. 

Section 55 says: “He may in ‘like manner’ 
arrest” and ‘like maucer’ refers to section 
54 which gives a Police Officer power to 
arrest without an order from a Magistrate 
and withont a warrant in certain specified 
cases. ‘Section 56 points out that where 
any officer in charge of a Police station 
requires any officer subordinate to him. to 
arrest without a warrant any person, he 
may deliver to the officer required to make 
arrest an order in writing. So far as the 
evidence on the record goes, all the pro- 
visions of these sections were fully complied 
with and the Police were justified in making 
the arrest or attempting to make the arrest. 
Moreover, according to the evidence of the 
Sub-Inspector, the action he was taking 
was in pursuance of the permission of the 
Stb-Divisional Officer. Even that was not 
necessary under section 55. The plea has, 
therefore, no force in the circumstances of 
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the present case. There remains the ques- 
tion of sentence. : 
Ths only portions of the sentences which 
need any comment are the fines. Nepal 
has received a sentence of two and a half 
years’ rigorous imprisonment and a fine 
of Rs. 100. Moti Ram has been sentenced 
to one year's rigorous imprisonment and a 
fine of Rs. 300. Musammat Ram Kanwar, 
the wife of Nepal, to four weeks’ imprison- 
ment and Rs, 30 fine. The three youths, 
Har Lal, Jagram and Kamal Singh, have 
been bound over under section 562 and 
have been fined Rs. 75, Rs. 20 and Rs. 20. 
The other applicants have been sentenced 
to imprisonment only. In some cases, where 
fines are imposed in lieu of terms of impri- 
Sonment, it may be necessary to impose 
heavy fines. But in ihe present case the 
accused.have received substantial sentences 
of imprisonment and the extra fines imposed 
will transfer a part of their punishment 
to their dependants also. In the case of 
Nepal, I set aside the fine completely. His 
sentence under section 225 B, will remain 
six months without fine. In the case of 
Moti Ham, his sentence is a fine of Rs. 300 
under section 225 B plus one year’s rigorous 
imprisonment under seétion 332 of the Indian 
Penal Code and six months under section 
147 of the Indian Penal Code. In his case, 
as the fine is the only sentence imposed 
under section 225 B, I reduce it to one 


of Rs. 30 or in default six weeks! imprisoy- ` 


ment. In the case of Ham Kunwar, she 
was sentenced to a fine of Rs. 30 under 
section 225 B. No term of imprisonment 
was imposed for this offence. For offences 
under sections 147 and 332 of the Indian 


Penal Code, she has received two weeks’ . 


imprisonment in each. In her case, I reduce 
the fine to Rs. 5 or in default to imprison- 
ment for two weeks. In the case of the 
three youths, Har Lal, Jagram and Kamal 
Singh, I reduce the fine in each case to a 
nominal sum of Re. 1 or in default to two 
weeks’ imprisonment. In all other respects 
the sentences will stand. The fines or the 
balances of the fines, as the case may be, 
if paid, will be refunded. 
: Order modified. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 

CRIMINAL APPEAL No. 25/2 or 1918 
April 17, 1913. 
Present:—Mr. Pratt, J. C., and 
Mr. Hayward, A. J. C. 
IMPERATOR-—PROSEOUTOR 
tersus 


GOBINDRAM KIRPARAM—Aconsep. 

Prisons Act (IX of 1894), s. 8B4— Penal Oode (XLV 
of 1860), s. 186—Refusal by Subordinate Medical 
Officer to submit to search—Order of Jailor— Offence 
under Penal Code and not under Prisons Act. 

A Jailor suspected a Subordinate Medical Officer of 
having conveyed a letter to the relation of a prisoner 
and ordered him to submit to be searched, this the 
Subordinate Medical Officer refused to do. 

Held, that the offence committed by the accused 
was punishable under section 186 of the Indian Penal 
Code, and not under section 54 of the Prisons Act. 


The Public Prosecutor, for the Crown. 
Mr. Wadhumal Odharam, for the Accused. 


JUDGMENT.—The acoused was a Subordi- 
nate Medical Officer in the Hyderabad Jail, 
He was suspected of having conveyed a letter 
to the relation of a prisoner. The Jailor 
ordered him to submit to be searched 
and he refused or, at any rate, gave a 
qualified refusal. The accused was prosecut- 
ed under section 54 of the Prisons Act for 
wilful breach or neglect of a rule, regulation 
or lawful order made by competent authority, 
The Magistrate found that the accused 
disobeyed-the order of the Jailor, but acquit. 
ted him as he considered that the rules or 
orders mentioned in section 54, Prisons Aot, 
were only those passed under section 59 or. 
60. We feel no doubt that the Magistrate 
was wrong in thus limiting the scope of 
section 54, Under section- 5, the Inspector- 
General of Prisons shall exercise, subject to 
the Local Government, the general contro} 
and superintendence of all prisons. He can 
only doso by making rules and giving 
orders for the purposes of such control and 
superintendence. Rules and orders made by 
him within the scope of the authority con- 
ferred by that section are rules and regula- 
tions made by competent authority. They 
are, no doubt, not statutory rules having legis. 
lative authority, but they are executive roles 
and orders the breach or disobedience of 
which is made penal by section 54 of the 
Prisons Act. It is not unusual for the Legis- 
lature to make the breach of such executive 
rules and orders a criminal offence, for 
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instance section 36 of the District Police Act. 
The principle of noscitur a socits is one that 
may usefully be applied to the interpreta- 
tion of a statutory provision and the con- 
text—the very next clause of the section 
which makes it penal for a Prison Officer to 
withdraw from the duties of his office with- 
out permission— shows that the section covers 
departmental rules and orders. But we 
think that rules referred to in section 54 are 
rules which are binding on the accused in his 
capacity as officer of the prison and that the 
orders referred to in the section were orders 
with which it is his duty as such Prison 
Officer to conform. This is not made so clear 
as itis in the analogous section 166, Indian 
Penal Code, where the expression is ‘ know- 
ingly disobeys any direction of the law as to 
the way in which he is to conduct himself 
as such public servant.” But the section 
must be so construed, for it would hardly be 
contended that if the accused had disobey- 
ed the lawful orders made by the competent 
authority of a Police Officer under section 48, 
District Police Act, be would by reason of 
. the accident of his being a Prison Officer be 
liable to punishment under section 54 of the 
Prisons Act. 

Now no rule has been shown to us which 
imposes upón an officer of prison any duty to 
submit to search qua Prison Officer. The 
order of the Jailor requiring the acoused to 
submit to search is one which the Jailor is 
competent to make. But was it addressed to 
the accused gua Prison Officer and was it the 
duty of the accused gua Prison Officer to con- 
form to it? We think, not—any private 
person who is suspected is liable to be 
searched under section 21 and under Rules 
296 and 227 of the Jail Manual. Under 
the latter rule, Medical Subordinates are 
entitled to partial exemption. But once the 
exemption is removed, they are searched not 
as qua Prison Officers, but qua suspected 
persons. It is no part of the duty of a 
Medical Subordinate to submit to search and 
in refusing to submit, he does not 
commit offence under section 54 of the Pri- 
sons Act. 

The offence committed by the accused was 
under section 186, Indian Penal Code, for by 
refusing to submit to search he obstructed the 
Jailcr in the performance of his duties as a 
Public Servant. But weshall not order a 
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re-trial for this offence for we consider that 
the accused has been sufficiently harassed 
already for what was after all a petty de- 
partmental delinquenoy. 
We confirm the acquittal and dismiss this 
appeal, 
Acquittal confirmed ; Appeal dismissed, ` 





MADRAS HIGH COURT. 
Civit Revision Case No. 284 or 1913, 
Taken op No. 14 or 1913, 
October 8, 1913. 
Present; —Mr. Justice Sadasiva Aiyar. 
NAGAPPA THEVAN AND OTHERS-—— ÀOCUSED 
Versus I 


EMPEROR — Orrosirg PARTY, 

Epidemic Diseases Act (III of 1897)-—Power of 
Local Government—- Delegation to Collector-—Delegation 
by Collector— Ultra vires—Offence how | proved — Rules 
under the Act, v. 104— Meaning of “taking measures.” 

Under section 3 of the Epidemic Diseases Act III 
of 1897, itis unnecessary for the proseontion to prove, 
in cases of disobedience of an order made under the 
Act, that the accused’s disobedience was likely to 
causes danger. The only important question is 
whether the order was a lawful order under that 
Act. In case of offences under the Act where the 
accused pleads not guilty, if is nob necessary for 
him to deny that such order was passed or to contest 
its legal validity. It lieson the prosecution to prove 
these points. 

Under the Act, the Government itself can give 
power to an officer or officers totake measures but 
it cannot empower such officer or officers to delegate 
those powers to others unless such powers by their 
very nature can only be exercised through agents, 
The Collector “has no power to delegate his own 
power and the Local Government has no right to 
empower a Qollector to delegate the power which 
the Local Government confers upon him except 
in respect of performance of acts whioh by their 
very nature can be or are usually done through agents 
and such agents only. 

The power ‘to take measures’ under the Act, which 
may be granted to any person by the Local 
Government, is a different matter (though closely con- 
nected with the effective carrying on of the measures 
taken under the power), from the regulations or 
orders which have to be observed or obeyed by the 
public or a person or class of persons in respect of 
those measures. 

A direction to the public to vacate their houses 
can only be made by a Regulation passed by the 
Government, 

A power to call on the people to evacuate their 
houses given toa Collector cannot be delegated by him 
to a Divisional Officer. 

Bule 104 of the Regulations under the Act is 
ultra vires of the Local Government. 


Mr. M. Govindarajuiu Naidu, 
accused. 


for the 
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Mr. O. Sydney Smith, for the Crown. 
.  JUDGMENT.—The accused, two in 
number, have been convicted under sections 
188 and 269 of the Indian Penal Code. The 
question is whether they disobeyed any 
lawful order promulgated by a public ser- 
vant so as to cause danger to public , health 
eic, by their disobedience. The Epidemic 
Diseases Act III of 1897, section 3, says that 
any person disobeying any regulation or 
order made under that Act shall be deemed 
to have committed an offence punishable 
under section 183 of the Indian Penal Code. 
Owing to this statutory provision, it is 
unnecessary for the prosecution to prove, in 
cases of disobedience to an order made under 
Act III of 1897, that the accused's dis- 
obedience was likely to cause danger, ete. 
The contention of the accused’s Counsel in 
this case that in the absence of such proof, 
the conviction under section 188, could not 
be supported is, therefore, untenable. 


The really important question is whether 
the disobeyed order wasa lawful order made 
under Act III of 1897. The Actis a very 
short one of four sections, of which the second 
section is the longest and. most important. 
Clause (1) of that section provides, (I 
quote only the portion relevant for this 
case), that the Governor-General in Council 
"may empower any person to take such 
measures" and that the Governor-General 
in Council may himself “prescribe such 
temporary regulations to be observed by 
the public or by any person or class of 
persons as he shall deem necessary to pre- 
vent the outbreak of” any dangerous epidemic 
disease “or the spread thereof." l 


By clause 3 of section 2, the Governor- 
General in Council may direct that all his 
powers may be exercised by a Local Govern- 
ment, with respect to the Local Government's 
territories. The Madras Government has 
been invested with such powers, that is, the 
Madras Government can “take measures”, 
can ‘empower any person to take 
measures” and oan “prescribe regulations 
to’ be observed by the public or by any 
person or class of persons" to pub down 
plazue, etc. 

In the present case, the order disobeyed 
was the order of the Sub-Colleetor of Pollachi 
Division to the publie of Udumalpet to 
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vacate their houses, etc. The order was 
not fled as an exhibit in the case and the duty 
of the prosecution to prove all the facts 
necessary to bring home the offence to the 
accused was not discharged in this cage, 
Of course, if the acoused pleaded "guilty," the 
Court could act npon it without evidence. 
Bat when the accused pleaded “not guilty”, 
the fact that he did not deny the passing 
of the order or did not contest its legal 
validity cannot absolve the prosecution from 
its duty of proving the order and its legal 
validity. On this simple ground, the con- 
victions are liable to be set aside. 

I had the order of the Sub-Collector 
produced before me during the arguments in 
this petition case. I find that the Sub. 
Jollector does not say that the Losal 
Government empowered him to take any 
measures but it says that he made the 
evacuation order “under the powers con- 
ferred by the Collector.” The Collestor can 
be empowered by the local Government 
under the Act to “take measures,” but the 
Collector cannot be empowered under the 
Act to himself give "powers to others.” The 
regulations made under the Act by Govern- 
ment prescribe what acts should be observed 
by the public or by any person or class of 
persons and give powers to any person to 
take measures but such powers cannot 5e 
delegated by that person in its turn to 
others," unless such delegation ought to be 
necessarily implied from the nature of the 
measures to be taken under the granted powers, 
The Regulations made by the Local 
Government under the Act do not confine 
themselves to the Regulations "to be observed 
by the public ete,” but also contain pro- 
visions empowering certain persons to take 
certain measures and even certain penal 
clauses which do not properly fall under 
regulations to be observed by the public ete. 


The Act (section 2, clause 1) keeps these 


two powers of Government distinct, namely 
(1) the power “to empower any person to 
take measures" and (2) the power to make 
regulations for the conduct of tae public 
eto. 

Rule 71 of the Local Government's 
Regulations, clause (5), seems to empower 
a Plague Officer (the Sub-Collector in this 
case comes within the meaning of that term 
“Plague Officer”) to direct the evacuation 
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of a town when authorized by the Collector. 
The power "totake measures” may include 
the power to ask others to. evacuate their 
houses. A direction to the publie to comply 
with that requisition falls, in my opinion, 
to be exercised under the power to make 
regulations to be observed by the public 
etc., that is, that direction should be made 
by the regulation passed by the Govern- 
ment. 

In this case, the Sub-Collestor did not 
get the authority of the Collector under 
rule 71 (5) to require the public of 
Udumalpet to evacuate their houses but seems 
to have acted under the powers delegated to 
him in 1904 by a general order of the then 
Collector of Coimbatore passed under rule 
104 of the Regulations. Rule 104 is as 
follows :— The Collector may, from time 
to time, assign the Plague Officers and 
Assistant Plague Offieere jurisdiction over 
such local area as confer on the latter officers 
such powers as he may deem fit.” The 
Rule seems to be ultra wires of the Local 
Government. .The Government itself can 
give powers under the Act to an officer or 
to officers totake measures but it cannot 
give powers under the Act to any 
person so as to enable the latter to himself 
give the said powers to others unless suoh 
powers by their very nature can be exercised 
only through agents. The Oollector went 
even further in his order of 1904, in which 
he says that he “is pleased to delegate the 
powers detailed in the annexed Schedule” 
(including the power to order evacuation) 
"to all Plague Officers and Assistant Plague 
Officers" and not merely to appoint them as 
his sub-agents. (The order does not say 
expressly that the officer to whom the 
Collector’s powers are delegated should 
exercise them only within their jurisdiction 
as Revenue Officers or as public servants of 
any other department.) 


The Collector had no power to delegate. 


his own powers and the Local Govern- 
ment had no right to empower the Collector 
to delegate the powers which the 
Local Government gave to the Collector 
except in respect of performance of acts, 
which by their nature are or can be usually 
done only through agents and sub-agents. 
The Government can, by Regulations, em- 
power any person "to take measures" for the 
suppression of plague and can prescribe 
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temporary Regulations directing the public 
or any person or class of persons to observe 
such Regulations, that is, the Local Govern- 
ment ean itself order the publie or any person 
or class of persons to evacuate their houses 
etc. Curiously enough, the Regulations do 
not directly require the public on the 
Collector's request to evacuate but this may 
be implied from the tenor of several rules. 
The phrase “to take measures" seems to 
mean the doing of disinfection work, the 
destruction of rats, and other similar 
measures (see section 231 of the District 
Municipalities Act) and may include requisi- 
tions to be given to other persons to do certain 
acta such as evacuation but the direction 
to those other persons to obey the requisitions 
should be made by the Local Govern- 
ment under temporary Regulations. The 
Regulations to be observed by the public or 
a class of persons are to be temporary Regu- 
lations made by the Local Government. 
The Madras Regulations are not called 

temporary’. I think that they ought to 
show in the beginning or the end up to what 
time, (say, till Government declares that 
the Madras Presidency to be free from plague), 
they are to bein force. In my opinion, the 
power ‘to take measures”, which power may 
be granted to any person by the Local Govern-. 
ment, is a different thing, (though closely 
connected with the effective carrying out of 
the measures taken under that power), from 
the Regulations or orders which have to be 
observed or obeyed by the publie or & person 
or class of persons in respect of those 
measures. These latter orders to be obeyed 
by the public ora person or class of persons 
cannot, without great danger to the liberty 
of the subject, be left to be promulgated by 
any authority except the Local Government 
and hence the Act gavealmost autocratic 
powers to the Local Government alone to 
issue temporary regulations or orders to 


‘be observed (that is obeyed) by the publio - 


or & person or class of persons, (orders to 
evacuate dwelling houses etc.), interfering 
very seriously with the rights of the public. 
The Collector, in this case, has delegated 
his right to take measures, z.e., calling upon 
the people to evacuate houses, to his Divi- 
sional Officer whoever the latter officer may 
happen to be from and after 1904, This 
seers to me to be illegal. The Divisional 
Officer as a Plague Officer can under rule 
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71 (5) apply for authority to the Collector 
to ask people to evacuate and when 
so authorized, the power given by the Local 
Government to the Plague Officer by section 
71 to take measures will come into operation 
and give him the right to require evacuation 
of houses. But as I said already, the Sub- 
Collecter did not get or apply for authority 
under rule 71 (5) in the case before he passed 
the order to the publie to evacuate houses 
ana he acted under the delegation under rule 
104 by aformer Collector of the Collector’s 
own powers. That rule is wlira vires, and 
the delegation under that rule is of no legal 
effect to confer any powers on the Sub- 
Divisional Officer. It cannot surely be said 
that the power to order evacuation of houses 
is a power of such a character that from 
its nature it could be conveniently exercis- 
ed only through appointing agents to exer- 
cise that power by delegation as each 
occasion arises without any further reference 
to the principal on any particular occasion 
(see the analogy of section 190 of the Indian 
Contract Act). 

As regards the conviction under section 
269, Indian Penal Code, there was no proof 
let in by the prosecution that the accused 
were guilty of any unlawful or negligent 
act likely to spread the infection of any 
disease ete, Taking it that “act” includes 
illegal omission (section 32, Indian Penal 
Code), if the order of the Divisional Officers 
was illegal, the omission to comply with it is 
not an illegal omission. 

J, therefore, seb aside the convictions and 
sentences and direct the fine, if levied, to be 
refunded to the 2nd accused. 

Oonvictions set aside. 





^" MADRAS HIGH COURT. 
URIMINAL APPEAL No. 302 or 1913, 
September 3, 1913. 
Present:—Mr. Justice Miller and ^ 
Mr. Justice Sankaran Nair. 
In re SUBBU THVAN AND ANOTHER— 


PRISONERS— APPELLANTS, 

Jury— Charge — Misdirection-—Judge explaining away 
jact without leaving it to Jury to decide—Eoxplanation 
not in accordance with evidence, 

A. was charged with having committed a dacoity, 
at 7-30 P. M. on the evening of 20th August 1912. 
His defence was that at 8-30 that same evening 
he was acquitted and released by the Sub-Magistrate 
of Tenkasi in another case and that, therefore, he could 
not possibly have been present at the scene of 
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this dacoiby. After arrest in the present case, he took 
this ground ina bail application before the same 
Sub-Magistrate but the Sub-Magistrate disposed of 
the application without taking notice of this ground. 
The Sub-Magistrate, in his evidence, stated that the 
point was not brought to his notice, but the 
Sessions Judge told the Jury that the obvious 
answer to the defence argument was that, if the 
Magistrate accepted the statement as trne, he would 
have granted the bail: 

Held, that this was a clear misdirection and that 
it misled the Jury on an important point. 


Appeal against the order of the Court of 
Session, Tinnevelly Division, in Case No. 
6 of the Calendar for 1913. 

Mr. . K. P. Shanmukham Pillai, for the 
Appellants. 

Dr. Swaminadhan, for the Public Prose. 
cutor, for the Crown. i 

JUDGMENT.—As regards the 2nd appel» 
lant, one of the principal questions in the 
case was whether he could have been present 
at the soene of the dacoity by 7-30 on the 
evening of the 20th August 1912. He 
alleged thatat 8-30 that evening, he was 
acquitted and released by the Sub-Magistrate 
of Tenkasi at his Court in another caso. 
After his arrestin the present case inan 
application for bail disposed of by the same 
Sub-Magistrate, he took this ground, but in 
his order refusing bail, the Sub- Magistrate 
does not noticeit. The evidence of the 
Sub-Magistrate is to the effect that it was 
not brought to his notice, but the Sessions 
Judge told the Jury that the obvious 
answer to the defence argument on this point 
is that the Sub-Magistrate would have 
released the accused on bail if he had 
accepted .as true his allegations as to the 


hour of his acquittal. "This, in our opinion, 


is a clear misdirection as to this part of the 
evidence, and while it might have been of 
less importance had the Sessions Judge left 
it expressly to the Jury to decide the point 
for themselves, as it is, we are unable to say 
that ib has not misled the Jury on a-very im- 
portant. point in the defence of the second 
accused. 


There are other places in his summing up 
on the question of this alibi where the 
Sessions Judge has not been quite sufficiently 
careiul to make it clear to the Jury that his 
opinion is not binding on them: but it is to 
the passage to which we have referred that 
we attach the greatest importance, 


We must set aside the verdict of guilty in 
the case of second accused. 
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We have considered the nature of the evi- 
dence in the case, and we do not think we 
ought to order a re-trial. We quash the con- 
viction and acquit the 2nd appellant. 

The 1st accused’s ease is different and we 
are unable to find reasons for interference 
with the verdict of guilty in his case. We 
confirm his conviction and sentence and dis- 
miss his appeal. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Civit Revision No. 33 or 1912, 
October 23, 1913. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
PONNUSWAMI PILLAI AND OTHERB— 
PETITIONERS 
versus 


CHOKKALINGAM —HRESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 470— 
Court incompetent to take action after termination of 
judicial proceedings—Execution proceedings are judicial 
proceedings—Power of High Court, as Court of Revision, 
to pass orders. : 

During the pendency of an execution case, on the 
18th July 1911, it was brought to the notice of the 
Court that an offence under section 186 of the Indian 
Penal Code, had been committed. The execution caso 
was dismissed on 27th July 1911. The decree-holder, 
however,applied for grant of sanction to prosecute 
the opposite party in respect of the alleged offence. 
The Court, on the 25th November 1911, took ac- 
tion under section 476 of the Criminal Procedure 
Code: : 

Held, that the order under section 476 of the Cri- 
minal Procedure Code was illegal and should be set 
aside. 

Aiyakannu Pillai v. Emperor, 1 Ind. Cas, 597; 19 M. 
L. J. 42; 82 M. 49; 4 M. L. T. 404 (F. B.); 9 Or. L. J. 
46, followed. 

Har Charan Mukerjee v. King-Emperor, 32 O. 367; 9 
C. W. N. 864; 1 O. L. J. 161; 2 Cr. L. J. 110, dissented 
from. 

Tho High Court, as a Court of Revision, has 
power to pass the proper order, namely, granting 
sanction to the decree-holder to prosecute. 

Execution proceedings are judicial proceedings. 

Shaikh Bahadur v. Shaikh Eradutulla Mallick, 6 Ind. 
Cas 801; 12 C. L. J. 46; 14 O. W. N. 799; 11 Cr. L. J. 
407; 37 0, 042, referred to. 

Petition, under section 115 of the Code of 
Civil Procedure of 1908, praying the High 
Court to revise proceedings of the District 
Munsif of Shiyali, in Execution Appeal No. 


594 of 1911. 
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Mr. R. Kuppusami Atyar, for the Peti- 
tioners. 

Mr. A, Venkatrayaliah, for the Respondent. 

JUDGMENT,.—The District Munsif had 
the alleged offence under section 186, Indian 
Penal Code, brought to his notice in the 
course of the execution Case No. 166 of 1911. 
He got such notice on the 18th July 1911. 


Execution proceedings are judicial pro- 
ceedings; see Shack Bahadur v. Shaik Hradat: 
ulla Mallick (1). We do not egree with the 
ruling of Har Charan Mukherjee v. King- 
Emperor (2) to the contrary. Exeoution Case 
No. 166 came to an end on the 27th July 1911, 
when it was dismissed. The learned District 
Munsif took action under section 476 of the 
Criminal Procedure Code on the' 25th 
November 1911, in the course of a different 
judicial proceeding, namely, on an application 
(Civil Petition No. 594 of 1911) by tlie 
decree-holder for grant of sanction to prose- 
cute counter-petitioners. We thick that 
under the Full Bench ruling of Azyakannu 
Pillai v. Emperor (3), the District Munsif's 
order under section 476, Criminal Procedure 
Code, is illegal and should be set aside. 

We think that, as a Court of Revision, we 
have power to pass the order—the proper 
order which the District Munsif ought to 
have made. We, therefore, pass the proper 
order, namely, granting sanction to the 
decree-holder to prosecute the 2nd and 3rd 
Petitioners (the first petitioner ving died) 
for the offence under section 186 of the 
Indian Penal Code, alleged to have been 
committed by them. < 


(1) 6 Ind. Cas. 801; 12 0. L. J. 45; 140, W. N. 799; 
11 Or. D. J. 407; 87 C. 642, 

(2) 32 0. 367, 9 C. W. N, 864; 1 C. L. J. 161; 2 Cr. 
L. J. 110. 

(3) 1 Ind. Cas. 597; 19 M. L. J. 42; 32 M. 49; 4 M, 
L. T, 404 (F. B.); 9 Cr. L. J. 46. 


Voi, XXI} 
GANGAPA KARDEPA V. EMPEROR. 


BOMBAY HIGH COURT. 
CRIMINAL APPEAL No. 282 or 1913. 
September 18, 1913. 

Present; —Mr. Justice Macleod, Mr. Justice 
Heaton and 

l Mr. Justice Shah. 
GANGAPA KARDEPA AND OTHERS — 
ÁQOQUSED—-À PPELLANTS 
versus 


EMPEROR--Or»osiTE PARTY. 

Evidence Act (I of 1872), ss. 80, 114, ill. (b) 
—ÜConfession by co-accused to be taken into consideration 
— Basis of conviction without corroboratton —Rule of 
practice—Confession of co-accused and testimony of 
accomplice-—Judge sitting with Assessors «nd. sitting 
with Jury—How to deal with confession of co-accused, 

The confession referred to in section 30 of the Indian 
Evidence Act cannot be restricted to an unretracted 


confession, as Once & confession is proved it may be 


taken into consideration. 

There is nothing in the section to prevent a Court 
from convicting after taking the confession into 
consideration, or to fetter the discretion of the Court, 
but the High Courts in India have laid down rules of 
practice which deserve all the reverence of law, and 
ought to be observed by Judges when exercising 
their discretion under section 30, 


A conviction founded solely on the confessions of - 


co-accused cannot be sustained. 

Queen-Empress v. Khandia bin Pandu, 15 B. 60, 
followed. 

The confession of a co-accused stands on quite 
a different footing to the testimony of an accom- 
plice. 

A Judge sitting with Assessors ought never to con- 
vict an accused solely on the confession of a co-accused, 
but where he is sitting with a Jury, he has a discre- 
tion, to either withdraw the confession from the 
Jury, or to put it before them with the direction that 
they ought to acquit unless it is corroborated in mate- 
rial particulars by independent evidence. 

Section 114, ill. (2) of the Indian Evidence Act only 
applies to the testimony of an accomplice given on 
oath before the Court, and not to confessions before 
a Magistrate. 


Per Heaton, J.-A man may be convicted solely on- 


the confessions of co-accused. 


Criminal appeal from the convictions and 
sentences recorded by the Sessions Judge, 
Bijapur. 

Messrs. Q. S. Raoand H. Gumaste, for the 
Accused. . 

Mr. S. S. Patkar, Government Pleader, 


for the Crown. 
PRELIMINARY JUDGMENT. 


Heaton, J.— 28th August 1918.—1n this 
case, sleven persons were tried for dacoity. 
Seven out of the eleven, either before a 
Third Class Magistrate or before the Com- 
mitting Magistrate or both, confessed to 
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their guilt and implicated the other four. 
As regards these seven, there was other 
evidence besides their confessions. All 
eleven were convicted and all have appealed. 
As regards the seven who made con- 
fessions, I think the evidence is conclusive. 
The only matter which requires serious 
consideration as regards them is whether 
to their confessions the provisions of section 
24 of the Indian Evidence Act apply, so 
as to render them irrelevant. The matter 
was considered by the trying Judge and 
he came to the conclusion that the con- 
fessions were relevant. Accused No. 1 
confessed only to the Committing Magistrate 
and accused Nos. 2 and 5 before the 
Committing Magistrate confirmed the con- 
fessions they had previously made. Before 
the Committing Magistrate accused Nos. 
3, 6,7 and8 repudiated their confessions 
and twoof them Nos. 6 and 7 produced 
written statements. These two, therefore, 
had evidently carefully considered the 
matter. linfer that the others had done 
the same. Hence the fact that accused 
Nos. 1, 2 and 5 confessed to the Committing 
Magistrate is, in the circumstances, a 
peculiarly strong reason for holding that 
the confessions of all were given in a way 
that did not offend against the provisions 
of section 24 of the Hvidence Act. This 
inference is confirmed by the manner in 
which the confessions were recorded and 


- by the assurance of the Magistrate who 


recorded them that they were voluntarily 
made, . 

Against this is the circumstance that 
the confessing accused were in each instance 
for three or four days in the custody of 
the Police before they confessed and that 
whilst in such custody they produced pro- 
perty alleged to be stolen. How it came 
about that they were so long in 
Police custody does not appear. Accused 
Nos. 8,6, 7 and 8 were all defended by 
three Pleaders but no cross-examination of 
witnesses was directed to this matter. The 
Magistrate who recorded the confessions waa 
aware ofit, yet he was satisfied that the 


. confessions were voluntary. 


Ido not find any good reason for reject- 
ing these confessions.- They appear to me 
to be relevant. 

I would, therefore, confirm the con- 
victions of aceused Nos, 1, 2, 3, 5, 6, 7 and 8. 
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As regards the other four, questions on 
which my learned colleague and myself are 
not agreed have arisen. 

Against the other four, there.is nothing 
substantial to show that they took part in 
the dacoity except the confessions of the 
other seven, Jt has been contended first 
of all that, as was decided in the case of 
Queen-Bmpress v. Khandia bin Pandu (1), the 
confession of a co-accused is not technically 
‘evidence, and that, therefore, a conviction 
based on the confession of  co-aecused, 
whether oneor more than one; is illegal. 
As to this point, so far as my own knowledge 
goes, the ruling where it asserts that the 
confession of a co-accused is not evidence, 
has not in practice been followed. The 
confession of a co accused has always within 
my experience been treated as evidence. 
The Special Tribunal of three Jadges, of 
which Iwas a member, which tried the 
Nasik Oonspiracy case, certainly did treat 
the confessions of co-accused person, as 
evidence. These confessions were tested as 
far aè possible, and were weighed by such 
knowledge and experience as we possessed, 
and we determined whether they had or 
had not probative force: that is to say, 
we dealt with them precisely as if they 
were evidence. Undoubtedly, in my opinion, 
they fall within tbe definition of evidence in 
the Evidence Act; for, these confessions are 
documents submitted to the inspection of 
the Court. Then section 30 by its own terms 
applies only where the confession is proved; 
thatis, it applies only to a confession which has 
become evidence in the case, and the section 
provides that it may then be taken into con- 
sideration against the person implicated as 
well as against the person making it. These 
words, in my judgment, are exactly appro- 
priate to making the confession, which is 
already evidence in the case, evidence against 
the person implicated as well as the other 
accused. There are aythorities on the point 
but the only one L will refer to is Empress 
v. Ashootosh Chuckerbutty (2). In this case, 
the Judges did regard the confession of a co- 
accused as evidence for reasons which to me 
are convincing. Therefore, itis that I feel 
bound to decline to follow the ruling in 


(1) 15 B. 66. 
(2) 40,489; 3 C. L. R. 270 


INDIAN CASES, 


` perscns 


[1913 


Khandia’s case (1) and feel that I must treat 
the confessions of the co-accused as evidence 
for the purpose of all the accused. 

The second point is that even so regarding 
the confessions, they are evidence of so 
peculiar a character that to found a convic- 
tion on that class of evidence alone is illegal 
and for this proposition there is the authority 
of the Calcutta case already referred to. 
But to this proposition also I must respect- 
fully demur. There is, I believe, no law 
whatever prescribing the credibility of evi- 
dence. Matters relating to the admission of 
evidence are matters of law, but the credibi- 
lity of evidence is a matter left to the know- 
ledge, experience and logic of the Court that 
has to decide on the evidence. I think that 
much of the confusion which has arisen, 
more particularly in the case of accomplice 
evidence, has arisen out of the faot, that 
questions of credence and questions of law 
have not been rigorously kept apart but have 
been confused together. Moreover, I think 
that ifa Court lays down a rule touching 
the credibility of evidence, 16 does that which 
it bas no authority to do and which it ought 
to be against tbe conscience of the Court to 
do. How can a Court, however, eminent, 
lawfully say that a: Jury in some future case 
shall not be convinced by some particular 
class of evidence? 

Dealing with cases of the four appellants 
against whom there is nothing but the con- 
fessions of co-accused, the matterin my 
judgment stands thus. The confessions are 
admissible in evidence. They are not found 
by the Sessions Judge to offend against any 
of the provisions of the Indian Hvidence Act, 
and I do not think they do so offend. I think 
also that they are substantially true state- 
ments and are rot the result of Police or other 
tutoring, A eareful perusal of the statements 
themselves convinces me of this. It is per- 
fectly true that you cannot from the state- 
ments collectively gather with absolute pre- 
cision either what the maker of each state- 
ment himself did or what each one of the 
others did. But this, it seems to me, is due 
to the fact that each of these accused 
fold his own story in his own 
way. I have, therefore, come to the con- 
clusion that we have here the implication of 
four accused persons from seven different 
and independent sources. To my mind, as a 
matter of human kuowledge and experience, 
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ibis almost inconceivable that seven men 
should independently falsely accuse the same 
four persons. If, as I believe to be the ease, 
the seven accused have independently impli- 


cated the other four, then I regard the evi- 


dence in this case as coming nearer to 
scientific proof than is to be found in the 
majority of cases in which persons are con- 
victed. 


It has, fam aware, bean held, and i is, 


often argued, that one aczomplice or one co- 
accused cannot corroborate another. Why 
this argumentis advanced is dificult to un- 
derstand, when one refers to the comment on 
illustration (b) to seotion 114 of the Evidence 
Act. That comment gives precisely this kind 
of corroboration as in certain circumstances a 
sound foundation for belief. 

1 should, therefore, confirm the convictions 
of all the eleven accused, but as my learned 
colleague is of a different opinion as regards 
accused Nos. 4,9, 10 and 11, this case will, 
as regards them, have to be referred to a third 
Judge. 

Saag, J.— In this ease, eleven persons were 
jointly tried on a chargeof daeoity under 
section 395 of the Indian Penal Code. All 
of them have been found guilty by the lower 
Court. 4 : 

The present appeal is preferred by accused 
Nos. 4, 9, 10 and 11. 

There can be no doubt in this case that a 
dacoity was committed at the house of one 
Aminappa, The main question in the appaal 
is whether the accused Nos. 4, 9,10 and 11 
are proved to have taken part in the dacoity, 
The case against them rests chiefly upon the 
confessional statements of co-aceused Nos. 1 
to 8 and 5 to 8. 

In addition to these stateménts, the learned 


Government Pleader has relied upon two 


circumstances: tiz, (1) the production of cer- 
tain cash by accused No. 4; and (2) .the 
conduct of accused Nos, 9 to ll in remaining 
&bsent from the usual quarters for somo time. 
The learned Sessions Judge does not attach 
much importance to these circumstances. I 
think that the production of cash, 
which is not identified as being part of the 
loot, does not afford any corroboration of the 
guilt of accused No. 4 As regards the 


conduct of accused Nos. 9 to 11, I am unable 


to attach much weight to it, as by itself it 
is quite insufficient to afford any material 
corroboration to the confessional statements 
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of the co-aceused. The two accused Nos. 9 
and 10 in fast surrendered not long after the 
warrants were issued. The case against 
the appellants must rest ultimately on the 
confessions of the co».aceused. Í agree with 
the Sessions Judge that “If these four accused 
persons are to bə eonvicted, the convictions 
can ba based only on the confessions of oo- 
accused eonaidered against them under section 
30 of the Evidence Act." 

Coming now to these confessions, the 
learned Sessions Judge has declined to follow 
the ruling of this Court in Queen-Hmpress v. 
Khandza (1) and has given hia reasons for 
adopting the view that if a Judge feels esn- 
vinced of the truth of the story as contained 
in the confessions of the co-accused, not only 
may heconsider the statements but he is 
bound to act upon them even though there 
may be no evidence outside those statements 
to corroborate the story in material parti- 
calars. I am unable to agree with the 
Sessions Judge in his view that the decisions 
of this Court and of all the other High 
Courts in India, at least Madras aud Calcutta 
High Courts, have put an erroneous inter- 
pretation upon section 30 of the Hvidence 
A Sip I feel clear that the confessions of co- 
accused may ba taken into consideration 
under section 30 of the Indian Evidence 
Act along with other evidence in the ease: 
but if there is no evidence in the case outside 
these ‘statements, a conviction based only 


-upon the confessions of the co-accused is not 


good in law. The confessions of the co- 
accused could not be considered at all against 
the other accused but for the provisions of 
section 30 of the Indian Evidence Act. 
These confessional statemenis are nob made 
on cath and have not beeu tested by cross- 
examination, Their evidentiary value 
is very low. They stand on a much lower 
footing than the evidence of an accomplice. 
It is clear, therefore, that obvious considera- 
tions of justice require that a Court, before 
acting upon such statements, should insist 
upon independent corroboration from other 
evidence: in the case in material particulars, 
particularly as to identity. 

lt is not a matter of much moment to 
wy mind whether these statements are 
treated as evidence in the case or are 
ireated as matter which may be taken into 
consideration under section 80 of.the Indian 
Evidence Act. The substantial distinction 
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which the Courts have insisted upon is that 
the matter (or evidence) which may be taken 
into consideration under section 30 of the 
Evidence Act stands on a different footing 
from the other evidence in the ease. No 
matter, which can be taken into consideration 
only under section 30, if there is no evidence, 
other than: such matter, can form the basis 
of a legal conviction. I understand this to 
be the effect of the rulings to which I shall 
presently refer. 

The Madras High Court has consistently 
adopted this view almost ever sinca the 
passing of the Evidenca’ Act: see the Pro- 
ceedings dated 24th January 1873 (3); Reg. v 
Ambigara Hulagu (4); In re Giddigadu (5). 

A Full Bench of the Calcutta High Court, 
so far back as 1878, accepted this view in the 
ease of Empress v. Ashootosh Ohuckerbutty (2), 
The same conclusion has been expressed in 
the recent case of Emperor v. Lalit Mohan 
Chuherbutty (Nom Gopal Gupta) (5) by 
Jenkins, C. J., as follows: — 

"The laon dudo of the section 18 guarded, 
and the history of this Act leaves ma in no 
doubt that this section was designedly framed 
in these: terms. ' While admissions, a word 
which embraces confessions, are by sectiondgl 
relevant, and may be proved as against 
person making them, all that section 30 
provides is, that the Court mag take them 
into consideration as against other persons. 
, This distinction of language is significant, and 
it appears to me that its true effect is, that 
the Court can only treat a confession as 
leuding assurance to other evidence against 
a co-accused. Thus to illustrate my mean. 
ing, in the view [ take, a conviction on the 
confession of a co-accused alone would be 
bad in law. This reading of the section 
appears to me to gain confirmation from the 
language of section 5". 


The Allahabad High Court also accepted | 
this view in Empress of India v. Bhawani 


(7) and .Queen- Empress v. Nirmal Das (8). 
It was suggested in the course of the argu- 
ment that the Aliahabad High Court has 
dissented from the view in the case of 


(3) 1 M. H. C. R. App. XV. 
(4) 1 M. 163, 7 W. R. 740. 


(5) 1 Ind, Cas, 807; 88 M. 46; 9 Or. L. J. 404; 8 M. 


L. T. 116. 
(6) 10 Ind. Cas. 582 a& p. 589; 38 C. 559 ap 588; 15 
O. W. N. 593; 12 Or. L. J. 286. 
(T) 1 A. 664. 
(8) 22 A. 445. 
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Emperor v. Kehri (9). In this case no 
reference is made to Nirmal Das’ case (8) aud 
as I read the judgments, I think that the 
observations of the learned Jadges expressing 
their dissent from the view of law taken in 
the Calcutta Full Bench case were not 
necessary. for the decision of the case. 
At any rate, the fact remains that the 
Allahabad High Court has not definitely dis- 
sented from the views accepted by ib in 
Nirmal Das’ case (8). 


So far as this Court is concerned, it has 
consistently taken the view which has found 
favour with the Caleutta and Madras High 
Courts: see Reg. v. Timava (10) and Queen- 
Empress v. Khandia bin Pandu (1). So far 
as I know; this Court has never allowed a 
conviction based entirely upon the confession 
of co-accused to stand. It was argued by 
ihe Government Pleader that the judgment 
in the Nasik Conspiracy case is not consistent 
with this view. Ido not iud any thing in 
that judgment which can be said to be in 
conflict with the rulings of this Court. It 
shows that the confessions of co-accused were 
considéred against other accused under sec- 


‘tion 20 either as evidenes or matter which 


may be taken into consideration under the 
said section. The: question whether the 
confessions of co-accused, when taken into 
consideration under section 30, could form 
the basis of a conviction in the absence of 
other evidence in the case apparently did dot 
arise and was not considered in that case. 

By the decisions of this Court I am bound. 
I may add, however, that I entirely agree 
with the decisions, which, broadly speaking, 
accept tbe view adopted by this Court. In 
my opinion, they lay down a safe and sound 


rule that no conviction based only upon mat» 


ter which can be taken into consideration 
under section 30 is good in law. « 

There is one ntore consideration to which 
I may advert. Itisa significant fact that 
though by Act III of 1891 a proviso was 
added to section 30 with a view to get rid of 
the effect of certain rulings, such as Reg. v. 
Amrita Govinda (11) and Badi v. Queen- 
Empress (12), nothing was done then nor has 


(9) 29 A, 434; A. W. N. (1907) 140; 4 A. L, J. 310; 
5 Cr. L, J. 360. 

(10) (1876) Unrep. Cr: C, 108. 

(11) 10 B. H. O, R. 497. 

(12) 7 M. 579. 
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anything been done thereafter by the Lagisla- 
ture to get rid of the effect of the rulings on 
this point by adding any proviso to that 
section or by adding appropriate words to 
section 133 of the Evidence Act. 

I do not consider it necessary to refer to 
the law relating to the evidence of an accom- 
plice in connection with this point. I may, 
however, add that illustration (b) to section 
114, in my opinion, refers to the testimony of 
an accomplice. The other illustrations quali- 
fying illustration (6) also have reference to 
such testimony and have no bearing whatever 
on the present question relating to the con- 
.fessions of co-accused to be taken into con- 
sideration under section 30. 

In this case, there being no other evidence 
tending to the convictions of these appel- 
lants and the confessions of the co-accused 
being insufficient by themselves to justify 
these convictions, I would allow this, appeal. 


Assuming for thesakeof argument, however, 


that the confessions of the co-accused may 
form the basis of a legal conviction, I have to 
consider whether the confessions of the co- 
accused in this case corroborate one another 
in material particulars and prove beyond 
_ reasonable doubt that the appellants took 


part in the dacoity. The confessions to be 


considered are made by accused No. 1 before 
the Committing Magistrate, by accused Nos. 
2and 5 before a Third Class Magistrate and 
adhered to before the Commiiting Magistrate, 
and by accused Nos. 3, 6,7 and 8 before a 
Third Class Magistrate. The accused Nos. 3, 
6, 7 and 8 retracted their confessions before 
the Committing Magistrate and adhered to 
» their retractations in the Sessions Court. 

.he.obher accused Nos. 1, 2 and 5 have re- 


tracted their confessions in the Sessions Court.. 


"S 


In the first place, as all the confessions 
are retracted, it is most unsafe to place 
any reliance on them against the  co- 
accused. Secondly, itis clearin this case 
that these several accused were not arrested 
on the spot, and the account which they 
give in their respective confessions is not 
an account given soon after the occurrence. 
If the dates, on which these several accused 
were arrested, when they were brought to 
` Telampur, aud when all of them except 
No. L were taken to the Third Class Magis- 


trate for having their confessions recorded, . 


be carefully examined, it is clear that 
there is no guarantee in the present case 


INDIAN OASES. 


677 


that all the accused were kept separate 
and that they gave their aesounts in- 
dependently of one another. From the 
accounts which they give of the occurrence, 
and particularly of the persons who took 
part inthe dacoity,[ am unable to say 
that previous concert is highly improbable. 
None of these confessing  eo-aoeused ia 
entitled to any particular consideration on 
the score of good character. In fact none 
of the conditions contemplated in the 
illustrations qualifying illustration (b) to 
section 114 is found to existio the present case. 

Further, these statements have not b3en 
and cannot be tested by cross-examination and 
are not made on oath. Iam unable to agree 
with the learned Sessions Judge when he says 

that in this case he has no doubt that any 
degree of cross-examination would only have 
confirmed the truth of the confessions. This 
is an assumption which itis easy to make 
but difficult to substantiate. I, for my part, 
am unable to say that cross-examinatiou 
would have only confirmed the truth of the 
statements in this particular case. 

Having regard to all these considerations, 
I am unable to place any reliance upon the 
confessions of the co-accused so faras they 
implicate persons other than those making 
the confessions. Ido not consider it neces. 
sary to enter into a detailed consideration of 
these statements. After considering them 
carefully, I feel clear that they fail “to estab- 
lish, beyond reasonable doubt, that the pre- 
sent appellants took part in the dacoity. 

Iam of opinion, therefore, that the cva- 
victions and sentences should be set aside aud 
the appellants (2. e., acoused Nos. 4, 9, 10 and 
11) acquitted. 

Owing to this difference of opinion, the case 
was laid before Macleod, J. 

Mr. Desaz, with him Messrs. G. S. Rao and 
H. B. Gumaste, for the Appellants. 

Mr. Séírangman, Advocate-General, with 
him Mr. S. S, Pattar, Government Pleader, 
for the Crown. 

JUDGMENT. 

MACLEOD, J.—In this case, eleven persons 
were tried jointly before the Sessions Judge 
of Bijapur sitting with Assessors on a charge 
of dacoity. All were found guilty and sən- 
tenced to various terms of imprisonment. 

Accused Nos. 4, 9, 10 and 11 preferred an 
appeal to the High Court which was heard 
by Heaton and Shah, JJ. The learned Judges 
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having differed, the appeal has been roferred 
to me for final decision, 

It is admitted that there is nothing on the 
record which can be said to implicate the 
appellants in the dacsity, which undoubtedly 
was committed on the 18-19th January 1913, 
except the c:nfessionsa of the other seven per- 
sons who were tried jointly with the appel- 
lants. No.1 confessed beforethe Committing 
Magistrate; Nos. 2 and 5 confessed before the 
Third Class Magistrate and the Committing 
Magistrate; Nos. 3, 6, 7,8 confessed before 
the Third Class Magistratebut retracted their 
confessions before the Committing Magistrato, 
Before the Sessions Judge, all confessions 
‘were retracted. i 

Section 30 of the Evidence Act is as fol- 
lows:— 

“When more persons than one are being 
tried jointly for the same offence, and a con- 
fession made by one of such persons affecting 
himself and some other of snen persons is 
proved, the Court may take into considera. 
tion such confession as against such other 
person as wellas against tho person who 
makes such confession.” 

It seems surprising that this section which 
has given rise to so much discussion, so 
much conflict of judicial opinion, as to its 
real meaning, should have continued to exist 
without amendment. 

The confessions made by the co aceused 
affecting themselves and tke appellants 
having been proved, the Courb was entitled 
to take them into consideration as against 
the appellants. 

It seems to me immaterial whether such 
a confession is called ‘evidence’ or ‘matter.’ 
If anything that a Court may take into 
consideration to enable it to come to a con- 
clusion whether the guilt 
person is proved, can be called evidence, 
then the confession is evidence, but that 
part of it which affects another accused ia 
not evidence as defined by the Act, and the 
fact thatitis included in tho Magistrate’s tre- 
cord of what the confesaing accused admitted 
against himself, which is relevant, in my 
opinion, makes no difference, 

It has been argued for the appellants 
that as a matter of law the Court could 
not convict on these confessions standing by 
themselves, that the confessions referred to 
in section 80 must be unretracted confes- 
siors, and that in any event tho gestion 
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must be read as if it said that the con- 
feasions might only be taken into considera- 
tion along with other evidence against the 
accused, 

I do not think that ‘confession’ in section 30 
can be restricted to an unretracted confes- 
sion, as oneaa confession is proved ib may 
be taken into consideration. Nor do I 
think that words can be read into the 
section when there is nothing in the section 
to fetter the discretion of the Court, or that 
there is anything in the section itself which 
prevents a Court from convicting after taking 
the confession into consideration. 

But I do think that the High Courts in 
India have, ag they are clearly entitled to 
do, laid down rules of practice which deserve 
all the reverence of law, so that they ought 
to be observed by Judges when exercising 
their discretion under seotion 30. 

It was decided in this Courb in Queen- 
Empress v. Khandia bin Pandu (1) that a con- 
viction founded solely on the confessions of co- 
accised could not be sustained. My brother 
Heaton has declined to follow that decision 
becanse the ratio decidend: was that the eon- 
fessions of the accused were not technically 
evidence within the definition of section 3 
aud this Court has since then 
repeatedly held that such confessions were 
evidence. But as I have already stated, if 
these confessions can be called evidence, it 
can only be by using “the word ‘evidence’ 
in a wider sense as meaning ‘any matter 
which the Court may take into considera- 
tion.’ 

In my opinion, this decision laid down a 
definite rule of practice and not having been 
reversed by any later decision it is binding 
on me. 

The confession of aco-accused stands on 
quite a different footing to the testimony of 
an accomplice, which the Evidence Act 
treats as having a higher probative value 
than similar evidence has according fo 
Huglish Law. In England, ib is a rule of 
practice that Judges should direst a Jury to 
aoquit unless they consider thal the testi- 
mony ofan accomplice 1s corroborated in 
material particulars by independent evidence. 
Ju Indie, a Judge is entitled to direct a 
Jury that they may convict on the testi- 
mcny ofan accomplice without corrobora- 
ticn if they believe it, provided they are 
duly cautioned, Again the testimony of an 
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accomplice may be corroborated by the 
accounts given by other accomplices [section 
114, illustration (5)], whereas in England 
the corroboration must be by independent 
. evidence. 

In my opinion, a Judge sitting with 
Assessors ought never to convict an accused 
solely on the confession of a co-accased, since 
he has no materials before him to enable 
him to decide whether as against the accused 
itis true or false. 1f he is sitting with a 
Jury, he has a discretion, either to with- 
draw the confession from the Jury, or to 
put.it before them with the direction that 
. they ought to acquit unless it is corroborated 
in material particulars by independent evi- 
dence. It has been contended by the pro- 
secution that seven co-accused in this case 
have made confessions before a Magistrate, 
affecting themselves and the appellants, and 
that, therefore, each confession. has heen 
corroborated by the others. Iagree with my 
brother Shah, that section 114, illustration 
(b), only applies to the testimony of an 
accomplice.given on oath before the Court, 
and not to confessions before a Magistrate. 
Once it is laid down that a Court ought 
not to convict on the confession of the 
co-accused, it follows that it ought not 
to convict, however, many of the c»-accused 
have confessed. J agree with my brother 
Shah that the convictions and sentences 
should be set aside and the appellants 
acquitted. e 

Rupees 240 taken from acoused No. 4 to be 
returned to him. 

Appeal allowed, 


PUNJAB CHIEF COURT. 
CBIMINAL Revisron No. 75 or 1918. 
. May 8, 1913. 

Present: —Mr. Justice Rattigan and 
Mr. Justice Scotb- Smith. 
EMPEROR-—PaosgCcUTOR 


versus 


KANSHI RAM —AccusEp. 

Criminal Procedure Code (Act V of 1898), ss. 499, 
514—Bond to appear before Police, validity of —For. 
feiture—Power. of Magistrate to enforce penalty. 

The wording of section 499 and of section 514 of 
the Code make it abundantly clear that a Police 
Officer in charge of a Polico Station has power to 
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make ita condition of a bond that the accused per- 
sons shall attend before the Police at the time and 
place mentioned in the bond, and that if he fails 
to so attend and a Magistrate of the Ist class 
is satisfied that the bond has been forfeited, 
any person bound by the bond can be called upon to 
pay the penalty thereof. 

In the matter of Chandra Sekhar Rai, 11 C. 77, 
dissented from. 


Case reported by the District Magistrate, 
Montgomery. 

FACTS.—The facts of this cass are as 
follows: — 

Kanshi Ram stood surety before the Police 
that Mira arrested on a charge of burglary 
would appear before the Police or the Magis- 
trate, as the case might be, on dates to be 
communicated to him from time to time by 
the investigating Police Officer or the 
Magistrate as the case might be. Mira failed 
to appear before the Police. 

The accused, on conviction by Mian Siraj-nd- 
Din, exercising the powers of a Magistrate of 
the lst class, in the Montgomery District, 
was sentenced, by order dated 30th November 
1912, under section 514 of the Criminal 
Procedure Code, to forfeit the amount of his 
security, viz., Rs. 500. 

GROUNDS.—The proceedings were for- 
warded for revision on the following grounds:— 

The ease has come before me on appeal, 
and Iam competent to decide it. But & 
very important question of law arises which 
I think it necessary to submit to the Chief 
Court. There isa ruling of the Calcutta 
High Court, Criminal Reference No. 142 of 
1884 reported as In the matter of Ohandra 
Sekhar Ra? (1), in which it is clearly 
laid down that there is no provision in the 
Criminal Prosedure Code authorizing a Police 
Officer to take security for the production 
of any person before the Police. There ap- 
pears to be no Punjab ruling on the subject 
and I hesitate to follow this ruling, which I 
humbly think is disputable in law and is 
likely to have the worst results in practice, 
without referring the matter tothe Chief 
Court. 

As regards the question of law, L venture to 
point out that the Code is silent asto the 
character of the officer before whom appear- 
ance can be enforced by bail under section 
497. Section 497, Criminal Procedure Code, 
says that bail can be taken for an accused’s 
appearance "as hereinafter provided.” But 


(5 TLO TA 


* 


680 - 
EMPEROR Y. KANSHI RAM. 


the subsequent sections nowhere say that 
the appearance must be before a Court, Oa 
the contrary, section 499 distinctly implies 
that it may be before a Police Officer, as the 
Police Officer is given power to dispense with 
attendance, which he could not do if the atb- 
tendance was before a Court. Further, the 
second clause of section 499 seems meaning- 


less if the accused cannot be bound down to 


attend except before a Court. 

The effect of the ruling in practice would 
be that when the Police have a certain 
amount of suspicion against a man but have 
not completed the investigation, they will 
no longer be able to release him on bail 
but will have to send him to a Magistrate 
and obtain a remand. This will not be to 
the public benefit. 


In conclusion, I would point to the differ- 
ence between release on bail under sec- 
tion 169 on the conclusion of an investigation 
where security can indeed only be for ap- 
pearance before a Magistrate, and under 
section 497 during the course of an investi- 
gation. I venture to think that this latter 
section under which no form is provided was 
not taken into consideration by the Calcutta 
Court. 

Mr. M.N. Mukerjee, for the accused. 


The Government Advocate, for the Crown. 

ORDER.—The question of law referred to 
this Court by the District Magistrate is 
whetber i5 is competent to an Officer in charge 
of a Police Station, when taking action under 
section 497 of the Criminal Procedure Code, 
to make it a condition of the bail-bond that 
the person released on bail shall attend be- 
fore the Police at the time and place men- 
tioned in such bond. In the present case, 
one Kanshi Ram executed, as surety, a 
bail-bond before the Officer in charge of the 
Police Station, and one of the conditicns of 
this bond was that one Mira who had been 
arrested in respect of a non-bailable offence, 
would appear either before the Magistrate or 
the Police, as the case might be, on dates to 
be communicated from time to time by the 
said Police Officer or the Magistrate. Mira 
failed to appear before the Police Officer on 
one such date, and as a result the bond was 
declared by a Magistrate of the Ist class to 
be forfeited and the surety was called upon 
to pay the amount (Rs. 500) due upon his 
bond. 
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It was argued, on appeal-before the Dis- 
trict Magistrate, that there was no provision 
in the Criminal Procedure Code which autho- 
rized a Police Officer in charge of a Police 
Station to take security for the attendance 
before the Police of a person who was re- 
leased under section 497 of the Code, and. 
it was contended that in such cases the bail- 
bond must be limited in its scope merely to 
appearance before a Court. In support of 
this contention, reliance was placed upon a 
ruling of the High Court of Calcutta report- 
ed as Inthe matter of Ohandra Sekhar Raz 
(D. We have carefully read that 
judgment and also the statement of facts 
which precedes it, and, as far as we. can 
gather, the surety in that case undertook to 
produce before the Police during their in- 
vestigations twelve persons. Apparently, 
these twelve persons had not béen arrested or 
detained by the Police at the time and were 
not, therefore, released under the provisions 
of section 497 of the Code. If such was the 
case, the authority is obviously not in point. 
If, however, the learned Judges intended to 
lay ib down as a general proposition that -a 
bail-bond executed in accordance with the 
provisions of that section cannot be condi. 
tioned for the appearance of the accused per- 
sons before the Police during the course of 
their investigation, and can provide merely for 
the appearance of the accused persons before 
a Oourt, we must, with every deference, dis- 
sent from that view. In our opinion, the 
wording of section 499 and of section 514 of 
the Code make it abundantly clear that a 
Police Officer in charge of a Police Station has 
power to make it a condition of a bond that 
the accused person shall attend before the 
Folice at the time and place mentioned in 
the bond, and that if he fails to so attend, 
and a Magistrate of the lst class is satisfied 


‘that the bond has been forfeited, any per- 


son bound by the bond can be called upon 
to pay the penalty thereof. To hold that in 
such cases the bond can be conditioned 


‘merely for appearance before a Oourt would 


render nugatory the provisions which enable 
the Police to take bail-bonds from accused 
persons during the course of their inquiries, 
and would, moreover, make meaningless the 
provisions of section 499 and section 514. The 
former section expressly provides that when 
an accused person is released on bail, the 


bond shall be executed by one or more sure- 
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ties and be conditioned thatthe accused per- 
son shall attend at the time and place men- 
tioned in the bond, and shall continue so to 
attend until otherwise directed by the Police 
Officer or Court, as the case may be. Further- 
more, if every such bond is to be conditioned 
merely for appearance .before a Court, 16 
would have been unnecessary to make pro- 
visions, in section 514, for its forfeiture in 
certain cases by the Court of a Presidency 
Magistrate or Magistrate of the Ist class, as 
in that event the bond could be declared for- 
feited either by the Court which took the 
bond, or by the Court before which the ac- 
cused person was to appear. With this ex- 
pression of opinion, we direct that the re- 
cord be returned to the District Magistrate 
in order to enable him to dispose of the 
appeal before him. 
Oase remanded. 


ALLAHABAD HIGH COURT. 
CORIMINAL Revision Petition No. 904 or 1913. 
November 6, 1913. 
Present:~—Justice Sir George Knox, KT. 
KUNJI LAG AND OTHERS —-ÀÁPPLICANTS 
versus 


EMPHROR-—OPPOSITE Parry. 
Penal Code (Act XLV of 1860), s. 44l— Criminal 
trespass—— Possession, meaning of. 


‘Possession’ within the meaning of section 441 of: 


the Penal Code must be actual possession. 
In the matter of Govind Prasad, 2 À. 465, followed, 


Criminal revision from an order of the 
: Magistrate of Jhansi. 

Mr. Dillon, for the Applicants. 

The Assistant Government Advyocite, for the 
Crown. 

JUDGMENT.— Kunji Lal and four other 
persons have been convicted of an offence 
.under section 447, Indian Penal Code, and 
sentenced to fine varying in amount, The 
facts very briefly are these:—Seven persons 
in the village of Chirgaon have obtained a 
lease from the Collector of Jhansi entitling 
them to collect weighing-dues in Chirgaon 
for a period of ten years. The accused have 
not attempted to enter upon the land on 
which hitherto collections for weighing 
dues had been made. They have gone on 
to a separate piece of ground and there set 
up ir weighing machines and collected 
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weighing dues. The groand on whioh they 
have committed these acts is in the actual 
physical possession of one Shanker who is 
not the zemzndar of the village at all. 
Shanker apparently has no objection to the 
daes being collected on this land. Bat the 
contention is that the accused hava eutered 
upon property of which the zemindare of 
Chirgaon are in possession and that the acts 
of the accased are acts done with intent to 
annoy the zemindars or the Collector of 
Jhansi to whom the zemnindars have leased 
their zemindart rights. This Court, In the 
matter of Gobind Prasad (1), in a very 
similar case, has held that possession con- 
templated and intended by sestion 441, 
Indian Penal Code, must be actual posses- 
sion within the meaning of section 530 of 
the then current Criminal Procedure Code, 
Aet X of 1872. I am not prepared 
to dissent from that ruling. Criminal 
trespass in the present case has not been 
proved as against the accused. The con- 
victions are set aside, and the fines or a 
portion thereof, if paid, will be refunded. 


dde Appeal allowed. 


MADRAS HIGH COURT. 
Criminal Revision Case No. 381 or 1913. 
Caiman Raviston Petition No. 307 or 1913. 

September 19, 1913. 

Present; — Mr. Justice Oldfield. 
GANGU REDDI— PETITIONER 
versus 
C. SAMARAPATHY MUDALI—~ 


RgsSPONDENT. 

Criminal Procedure Code (Act V of 1898), s, 203 — 
Dismissal of complaint-—Emercise of. discretion based on 
judicial considerations —Probable result of proceed. 
ings or motives and conduct of complainant irrelevant 
—Not to be dismissed unless false or unsustainable on 
available evidence —Power of High Court to revise order 
of dismissal. 

The decision whether there is sufficient ground for 
dismissing a complaint under section 208 of the Code 
of Criminal Procedure must be reached by the exer. 
cise of discretion based on judicial considerations. 

That the Magistrate considered the probable result 
of proceeding to be undesirable or the motives and con- 
duct of the complainant to be disoreditable are not rele. 
vant considerations. In the absence of any finding that 
the complaint is false or unsustainable on the evidence 
likely to bo available, the passing of an order of 
dismissal would constitute an irregularity with which 


-€ 


682 


BAMDIAL t. EMPEROR, 


the High Court has, under seotion 15 of the Charter 
Act, jurisdiction to deal. 

Quzre:— Whether the High Court has power under 
the Criminal Procedure Code to revise an order of 
dismissal of complaint under section 203? 


Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1895, and 
section 15 of the Charter Act, praying the 
High Court to revise the order of the 29th 
April 1918, passed by the 3rd Presidency 
Magistrate, George Town, in Application No. 
4763 of 1913. 

Mr. V. Visvanntha Sastri, for the Petitioner. 

“Mr, T, Pattabhirama Aiyar, for the Ke 
gpondent. 2L 

ORDER.—A preliminary objection bas 
been taken that the petition will not lie under 
the Criminal Procedure Code with reference 
to Debt.Bux Shroff v. Jutmal Dungarwal (D, 
and previous cases including Oharoobala 
` Dabee v. Barendra Nath Mozumdar (2). 

The course of authority in Calcutta has 
not been consistent, In this Presidency, the 
point was raised in the case reported at 2 
Weir 253, but was not decided. IL have, 
however, allowed the petitioner to amend his 
petition by inserting a reference to section 
15 of the Charter Act. And, as I find that 
it can be supported on the merits with 
reference to that provision, it is net necessary 
to decide whether I have jurisdiction under 
the Criminal Procedure Code also. ; 

The petitioner charged the accused with 
offences punishable under sections 498 and 
497, Indian Penal Code. The Magistrate 
declined to grant summons, in effect dis- 
missing the complaint under sect icn 203 of 
the Criminal Procedure Code. His recorded 
reasons included nothing resembling a 
finding that the charges were false. They 
were only that gross delay had occurred and 
- that the charges were made for ulterior and 
improper motives. Section 208 authorises 
the Magistrate to dismiss in case he finds 
no sufficient ground for proceeding. But the 
decision whether there is sufficient ground 
must be reached by the exercise of discretion, 
based on judicial considerations. That the 
Magistrate considered the probable restlt of 
proceeding undesirable or the motives and 


conduct of the complainant disereditable are ` 


rot relevant considerations. In the matter 
of the petition of Ganesh Narayan Sathe (8). 
(1) 88 C. 1282; 6 Cr. L. J. 88... 
(2) 27 C. 126, 8 C. W. N. 601. 
(3) 18 B. 590. 
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In the absenee of any fiuding that the com- 
plaint was false or unsustainable on the 
evidence likely to be available, the pasaing 
of the order of dismissal constituted an 
irregularity with which this Court has under 


-section 15 of the Charter Act jurisdiction 


to deal. 

The order must be set aside and the com- 
plaint remanded to the Chief Presidency 
Magistrate for disposal according to law by 
him orsuch other Presidency Magistrate as 
he may direct, 

Order set aside. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No, 531 or 1913. 
November 1, 1918. 

Present; —Mr. Justice Tudball aud 
Mr. Justice Ryves. 

RAMDIAL AND OTHER3— APPELLANTS 

versus 
EMPEROR-—Opposite PARTY. 

Penal Code (Act XLV of 1860), s. 306-——Swicide— 
Sati—Abetment, 

A Hindu died leaving a widow who announced 
her intention of becoming a Sati. The accused, some 
of whom were relations of her husband, dissuaded 
her and sent a chaukidar to the Police Thana eight 
miles away to inform the Police. Before the Police 


. could arrive, the accused carried the corpse to the 


burning ghat, and built the pyre under the orders of 
the widow. They gave some ght to the widow which 
she poured over the pyre and over herself. The pyre 
was then burnt and consumed both the corpse 
and the widow but there was nothing to show who 
lighted the fire: 

Held, that the accused were guilty of abetting 
suicide. 


Criminal appeal from the decision of the 
Sessions Judge of Mainpuri, dated 17th July 
1913, h 

The Hon’ble Mr. Mot Lal Nehru, for the 
Appellant. 

The Assistant Government Advocate, for the 
Crown. ` 

JUDGMENT. 

TuDBALL, J.—The five appellants, Ram 
Dial, Dodraj, Chote, Kankuar and Adhar 
Singh, have been convicted of the offence of 
abetment of suicide, section 306, Indian Penal 
Code. The two first were sentenced to two 
years’ rigorous imprisonment each and the 
other tbreeto 14 years’ rigorous imprison- 
ment each, : 

On the appeal coming before & Judge of 
this Court, he directed that notice should 
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issue to-the appellants to show caus9 why 
their sentences should not ba enhanced. 
Cause is shown on their behalf, The appeal 
and revision are heard together. 

The appellants are all Brahmins. 
Dial and Dodraj are residents of the village 
of: Jaranli in the Mainpuri District. The 
other three are residents of villages: in the 
neighbourhood thereof. Tho facis of the 
case are nearly all admitted and are simple. 


One Ram Lal Brahmin, cousin to Ram Dial 
aad nephew of Dodraj and resident of Jarauh, 
died of bis sickness about daybreak on 27ch 
June last, leaving a young widow, Mus1mmat 
Jai Debi. Thereupon, the widow announced 
her intention of committing Sati. The 
male members of the family argued with her 
but she persisted iu her iotention. Neigh- 
bours were called in to assist bat with no 
effect. Finally, oneof the village chaukzdars 
was gent off to the local Police Station to give 
word to the Officer in charga. This Police 
Station is about eight miles from the village 
and it is in evidence that the crautidar 
arrived there at about lla.s. Ib was a 
rainy morning. About 9a.u, the widow 
ordered the body to be carried to the burning 
ghat which is a few hundred yards outside 
the village. The bier was carried by the 
four accused, Ram Dial, Dodraj, Kankuar and 
Adhar Singh while the fifth Chote walked 
beside it. The widow followed it. A rumour 
of the impending Satz had clearly spread to 
many of the’ neighbouring villages. A crowd 
' of spectators roughly estimated at from 1,500 
to 2,000 in uumber had assembled. Arriving 
at toe burning ghat, the widow directed the 
funeral pyre to be bnilt ab a certain spot. 
Wood and cow-dung fuel had been collected, 
Ram Dial and Dodraj built the pyre, the 
other three accused handing the materials 
to them. The two former then. placed the 
corpse upon it. Jai Debi ther, after walking 
round ib seven times, mounted the pyre, sat 
down and placed the head of the corpse on 
her lap. She tripped off her ornaments and 
threw them intoa cloth held by Chote and 
Dodraj. 


She then demanded ghz. Doiraj handed 
bera lota full She poured it over the pyre 
and herown person. She demanded more 
and Ram Dial gave it to her. This also she 
poured over herself aad the pyre. Then Ram 
Dial also poured some (ver her and the pyre. 
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The pyre was then fired but the witnesses 
refuse to state by whose hand this was done. 

In ashort time, the woman and the corpse 
were both consumed. 


When the Police arrived at about 3 P. M., 
they found a heap of mouldering ashes and 
burnt bones, One of the two village chau- 
kidars was present at the scene. 


The proseention witnesses state that Ram 
Dialand Dodraj to the very end protested 
against the action of the widow and tried to 
dissuade her. The appellants themselves did 
not deny the parts they respestively toak in 
the matter except that Ram Dial did not 
admit that he poured ghz over the woman, 
though the evidence proves that he did do 
80. 
Both the witnesses aad the accused stated 
that when all was ready and the widow 
demanded fire, Ram Dial and Dodraj refused 
to giveitto her, telling her that if there 
were any virtue in her, she could produce it 
for herself, whereupon ske whissered into the 
ear of the corpse and raising her arms aloft 
prayed to God and shortly after the pyre 
burst into flame. The witnesses and the 
accused also have told stories of miraculous 
deeds done by the widow that morning when 
they were trying to dissuade her from com- 
mitting Satzx—how she held burning 
camphor in hér two hands clapped together 
and how she smote an impudent girl into a 
fit with a glance of her eye and subsequently 
restored her to health and how she caused the 
rain to cease at about 9 a.m. The accused 
Ram Dial and Dodraj both further state 
that she threatened to curse them both and 
cause them to be burnt up if they did not 
allow her to be Satz. It is clear that the 
sympathies of the witnesses are naturally 
with the accased and that there is a conspiracy 
of silence as (o who actually fired the funeral 
pyre. It is equally olear that the miraculous 
stories have been invented for this purpose. 
The theory of spontaneoas combustion put 
forward is equally unworthy of belief as the 
alleged miracles, and I have no doubt in the 
circumstances that the pyre was fired either 
by the widow or one or both of the accused, 
Ram Dial and Dodraj. None of the assembled 
crowd would ‘have dared to interfere, It jg 


urged, on behalf of the accused, that the 


acts proved to have been committed by them 
are insufficient to constitute abetment, that 
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though they built the pyre and placed the 
corpse upon it and supplied the ghz to the 
widow, still it clearly was not their intention 
to aid the doing of the Satz because they 
refused to provide ‘the necessary fire and 
because they had sent word to the Police. 
Tt is also urged that they must have felt sure 
that she could not obtain fire elsewhere. The 
argument, in my opinion, has no force. . It is 
clear that they actively assisted right up to 
the last act. It is clear beyond all doubt 
that they were sure that the widow would 
commit Sat. The fact that they sent 
word to ihe Police is a strong indication of 
this. If they were overawed by the alleged 
miracles (which I do not believe), they must 
have been doubly sure. The whole country 
side had been aroused, 

To plead that they did every thing neces- 
sary except the very last act without the 
intention of assisting her to commit suicide is 
to ignore facts and to put aside all experience 
of human nature. A man's intentions are 
indicated not only by his words but also by his 
deeds. Miracles have been inverted to hide a 
most important fact and joined to this it is 
clear that no really effective steps were taken 

.to prevent the suicide. A very little force 
would have been necessary to prevent the 
woman ascending the pyre. Moreover it was 
not absolutely necessary to burn the corpse 
at so early an hour, Though information 
had been sent to the Police, no serious attempt 
was made to await their arrival on the scene. 
Sixteen miles had to be walked before they 
eonld arrive and the accused must have 
known that no Police officer conld possibly 
arrive until after mid-day. 


Fully believing that the woman was deter- 
mined to be burnt with her husband's body, 
they did all that was necessary to enable 
her to commit suicide except the furnishing 
of fire. They and the witnesses deliberate- 
ly conceal the truth as to the last act and 
concoct miracles for the purpose. They do 
not state that they tookany steps to prevent 
her taking fire or matches. They took no 
active steps to prevent the suicide and they 
hastened a funeral which, in the circum- 
stances, they ought to have delayed and would 
have delayed if they had been sincere 
in their remonstrances. Sati may or may not 
be forbidden by the Hindu religion but it 
was once a common practice and the sympa- 
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thies of the people, at least of the unenlight- 
ened people, are all with Sate and ib is 
looked upon as a meritorious deed. ; 

I have no hesitation in holding that though 
the acsused may, in the beginning, have 
sincerely remonstrated with the widow, they 
finally gave way to her determination and 
intentionally aided the doing of the deed. 
The circumstances of the case and their acts 
and omissions leave no room for doubt. 

On behalf of Chote Lal and. Kankuar aud 
Adhar Singh, itis urged that they did very 
little and cannot be said to have abetted the 
deed. It 1s true that they did less than the 
other two, but they took an active part in the 
carrying of the body and the preparation of 
the pyre and [ have no doubt as to their 
intention though they are neither relatives 
nor residents of the village. I would, there- 
fore, maintain the convictions and dismiss 
the appeals. 

In regard, to sentences, I think those 
imposed on Ram Dial and Dodraj are far too 
lenient. Any relaxation. of the severity of 
ihe law in such a matter will result ia the 
recurrence of the evil which took so many 
years to decrease to a minimum, The feel- 
ings and beliefs which prompt a Sati 


-still exist and a little encouragement would 


make many others act upon them. I would, 
therefore, enhance the sentences in the cases 
of these two accused to four years’ rigorous 
imprisonment. I would not interfere with 
the cases of the other three accused. 


Ryrves, J.— This appeal came before me 
during the vacation and was very ably argued 
by Mr. Satya Chander Mukerji. It has 
again been very ably argued by Pandit Moti 
Lal from a somewhat different point of view. 
I am now, as I was then, however, of opinion 
that the conviction of the appellants was 
right, and I agree with the conclusions of 
my learned brother. Ram Lal had been ill 
for some months, and his young widow, 
evidently, had made up her mind to become 
Satz at his death in spite of the fact 
thatshe had aninfant child. Her relations 
tried to dissuade her, but when they found 
that she was determined, they yielded and 
helped her to carry out her wish. All 
persons who actively assisted knowing her 
intention, are guilty. The question of sen- 
tence is more difficult. 

Long before 1829, when Regulation XVII 
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declared “Sati” to be illegal and criminal, 
Government had tried to check the practice 
by Regulations and by Circular Orders issued 
by the Nizamat Adawlut with the sanction 
of Government. The essence of these rules 
was’ that Satz was only legal if it was 
strictly in accordance with the Shastras, and 
if the prescribed procedure was adopted. 
These rules, however, did little to check the 
usage, which was very prevalent in these 
Provinces. No less than ten cases of illegal 
Sati are reported in a single volume of the 
reports of the Nizamat Adawluf. 

. In one of these cases [Emperor v. Bhurai- 
chee (1)], one of the learned Judges, says :— 
“The Sati was irregular inasmuch as the 
Police officer was not there, and as the widow 
(a brahminee) burnt without the corpse of 
ber husband, but frequent irregularities 
occur in this detestable practice. Our 
Government, by modifying the thing and 
issuing orders about it, have thrown the 
ideas of the Hindus on the subject intoa 
complete state of confusion. They know not 
what is allowed and what interdicted ; but 
upon the whole they havea persuasion that 
our Government are rather favourable to 
Sati than otherwise, They will then be. 
lieve thab we allow the usage when we 
prohibit it in toto by an absolute and peremp- 
tory law." 


The Regulation of 1829 seems to have had ' 


immediate effect, and the practice was al. 
most completely stamped out. In fact, I 
can only find three reported cases of Satz in 
the Law Reports for these Provinces and for 
Bengal since that date. They occurred in 
1594, 1854 and 1871. 

It is thus obvious that the consensus of 
publie opinion was and is opposed to Satz. 
But the sentiment, whether religious or 
merely superstitious, which, of old, prompted 
the widow to burn herself on her husband’s 
pyre, and excited the approval of the multi- 
tude, is still alive; Thus it is significant 
that in many of the old cases, asin this, 
there was a conspiracy of silence and the 
firing of the pyre was attributed to superna- 
tural agency. 

In my opinion, therefore, a deterrent 
` sentence is called for, and I agree in the 
order proposed by my learned colleague. 

By tHE Oourt.—The appeals are dismissed. 


(1) (1821) 2 N. A. Rep. 91. 
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The sentences imposed on Chotey, Kankuar 
and Adhar Singh are confirmed and the Rule 
issued by the Court on them is discharged. 
The sentences on Ram Dyal and Dodraj are 
hereby enhanced to four years’ rigorous 
imprisonment each with effect from the 
date of the conviction by the learned 
Sessions Judge. 
Sentences enhanced. 


MADRAS HIGH COURT, 
Criminar Revision Oase No. 497 or 1913. 
C. R. No. 73 or 1913. 

October 71, 1913. 

Present; —Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 

P. LAKSHMI NARASAYYA——ACCUSED 
versus 


S. P. NARASIMHACHARI—COOXPLAINANT. 

Presidency Towns Insolvency Act (III of 1909), s. 102, 
offence under, not cognizable by Court other than 
Insolvency Court and upon complaint of creditor. 

Proceedings against an insolvent are set in motion 
only if the Insolvent Court is satisfied that there is 
ground to believe that he is guilty of any offence 
under section 103 of the Presidency Towns Insol. 
vency Act. Itis not open to any creditor to initiate 
proceedings by a complaint before another Court. 


Case referred for the orders of the High 
Court, under section 438 of the Criminal 
Procedure Oode, by the Chief Presidency Ma- 
gistrate, Hgmore, in his letter of the 3lst 
March 1913. 

Mr. O. Kunhiraman, for the Accused. 

Mr. O. Krishnamachariar, for the Com. 
plainant. 

ORDER.—The accused, who kas been 
adjudged an insolvent, is charged by one of 
the ereditors with having committed an 
offence under section 108 of Act IIT of 1909, 
Presidency Towns Insolvency Act. The 
complaint is filed before the Presidency 
Magistrate, who refers to us for decision the 
question whether he is entitled to try the 
accused for this offence. 

Under section 164 of the Act, when the 
Insolvency Court is satisfied that there is 
ground to believe that the insolvent has been 
guilty of any offence under sestion 103, 
notice may be issued to him to show cause 


why a charge or charges should not be 
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framed against him; the Court may, after 
hearing him, frame such charges as it thinks 
fit, and may proceed to try him and convict 
him if the offence is proved. The ordinary 
procedure for the trial of offences is made 
inapplicable by the same section to such 
trials. There is thus no doubt that proceed- 
ings against the insolvent are set in motion 
only if the Insolvency Court is satisfied that 
there is ground to believe that the acaused 
is guilty of any offence under section 103. 
- This shows that it is not open to any creditor 
to initiate proceedings by a complaint before 
another Court. The offence is created by the 
Act, and the Insolvency Court is constituted 
into & special tribunal to try that offence and 
the procedure also is different. 

For these reasons, we agree with the Presi- 
dency Magistrate that he has no jurisdiction 
to try the accused for an offence under sec. 
tion 103 of the Act. He will be informed 
accordingly. | 


ALLAHABAD HIGH COURT. 
CatminaL APPEAL No, 644 or 1913. 

l November 8, 1913. 
Present:—Alr. Justice Ryves. 
HOOPER— APPELLANT 

versus. 
EMPIEROR—Oprosrte PARTY, 

Criminal Procedure Code (Act V of 1898), s. 587 (d) 
—Trial by Jury—Irregularity in charging Jury. 

A conviction obtained on a trial by Jury would nob 
be bad merely because the charge to the Jury was not 
happily expressed or there was misdirection in tho 
charge, if otherwise there has been no failure of 
justice. Section 537 (d) ofthe Criminal Procedure 
Code wonld cover such a case, 

Criminal appeal from the decision of the 
Sessions Judge of Kumaun, dated 30th July 
1913. 

Mr. Alston, for the Appellant. 

The Government Advocate, for the Crown. 


JUDGMENT.—In this case, E. J. Hooper 
was convicted by the unanimous verdict 
of the Jury, of an offence punishable under 
section 225 of the Indian Penal Code, and 
sentenced by the District Magistrate, to 
pay afine of Rs. 500. He has appealed, 
Two grounds are pressed on his behalf, 
firstly, that the learned Magistrate mis- 
directed the Jury, and secondly, thatin any 
event, the sentence is too severe. 
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In my opinion, there ia no reason to 
interfere on the first ground. Even. grant- 
ing that the charge to the Jury was not 
happily expressed, ¿`d even assuming that 
there was misdirection in the charge, yet, 


‘having regard to the evidence that was 


before the Jury, and the frank admissions 
made by the appellant himself, itis quite 
clear there was no failure of justice aud 
consequently section 537 (d) of the 
Criminal Procedure Code, fully covers the 
cage. < ` 

The facts of the case are as follows: — 

Hooper is the Tonga Superintendent in the 
service ofthe Rohilkhund and Kumaon Railway 
Company, stationed at Kathgodam Railway ` 
station, and he isin charge of the tongas, 
ekkas, ponies and the driving and stabling 
staffs belonging to, or employed by, the 
Railway Compavy. 

Karly in the present year, a Police 
Inspector reported that a pony belonging 
to the Company was being driven in one 
of their ekkas while in an unfit condition. 
This resulted in the Company dismissing 
the Jamadar responsible for the particular 
pony, Here one would have thought that 
the matter had been appropriately disposed 
of once for all. 

About the middle of April, 
considerable time afterwards, proceedings 
were instituted under section 6 of the 
Prevention of Cruelty to Animals Act, (Act 
XI of 1890) against Jogia (also called 
Japua), the driverof the ekka. There is 
nothing to show ander what circumstances, 
these proceedings were started, nor why ib 
was thonght necessary to prosecute the 
ekka driver. ; 

The Police at Kathgodam, on the 23rd 
of April, gave the appellant a printed 
document in the form prescribed by Schedule 
5, No. 25, of ae Code. The blank spaces 
in the bonc, in which the name of the 
accused and the offence charged against 
him should have been entered, were not 
filled in. The only particulars that were 
entered in the bond were, the date of the 
hearing, and the amount of the security. 
This document, (Exhibit A), is signed by 
three persons. The appellant endorsed on 
ib; — "This must cesme through the Traffic 
Superintendent’s Office at Shahamatganj," 
and gave it back to the Police. 

The next document on the record, in 


however, 4 
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‘point of time, is Exhibit D. This is a 
‘letter purporting. to come from the Traffic 
Superintendent, Rohilkhand and Kumaon 


‘Railway, dated the 7th, of May 1913, and ad-. 


‘dressed to the Joint Magistrate, Terai Bhaber, 
Naini Tal; and rans as follows :— 
‘Sir, 

King-Hmperor v. Jogia, coachman, charge 
‘section 6, Act XI of 1890. 


In returning you the warrant to the 
address of Jogia coachman, I have the 
honour to inform you that this should be 
served on the above-named through the 
Police or the Court bailliff. His work 
will be arranged for if the Railway is 
previously informed as to when the man 
is wanted.” ; 

It is signed by the Assistant Traffic 
Superintendent, for the Traffic Superin- 
tendent. 


On this paper, I find an order dated the 
2nd of June, as follows :— 
"Judicial Clerk. 


Put up a docket to Traffic Superintendent. 


that the case has been fixed for the 17th 
Jane 1913,and that summons for Jogia, 
driver, is enclosed, J must point out that 
it is very necessary for the accused to 
appear’ on the date fixed as the case has 
been long delayed". The next document 
is Exhibit C. This is a warrant dated 
90th of May, for the arrest of Jogia, This 
was a bailable warrant. It was given by a 
Police Officer on the 25th of May, to 
the appellant, who gave it back with a 
similar endorsement; če., “Should be sent 
through the Traffic Superintendent's Office." 


The next warrant that need be considered, 
is Exhibit B, dated 19th of June. This 
warrant was without bail. : 


I donot understand why bail should 
not have been allowed, seeing that the 
offence alleged agains Jogia is a conviction, 
punishable by .a fine only. It is for the 
obstruction to the Police in their attempt 
to arrest Jogia, under this warrant, that 
the appellant has been convicted. On the 
. morning of the 25th of June last, soon 
after the train from Bareilly arrived at 
Kathgodam, two constables arrested Jogia, 
who was with the ekka, which had already 
been loaded with a passenger’s luggage. 
Jogia broke away from the Police, and 
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tore the warrant into two pieces. At this 
point, the appellant came on to the scene. 
He was told what had happened. Jogia 
was standing by. In his own words, 
Hooper says that as the Police “could not 
produce a warrant, which they said had 
been torn up, I sent the man on duty.” 
This happened just outside the station. The 
Police called out to constables, at the 
chowki, near the gate leading out of the 
railway yard on the high road, to stop 
Jogia; and they, helped by a number of 
other ekka drivers, who were not in the 
employ of the Railway Company, barred 
his way. dJogia returned to the station 
and told the appellant, who then escorted 
him to the gate, opened it, and sent him 
off on his ekka up the road. He says:— 
$t E 

As soon ashe (Jogia) was clear of the 
mob, I turned round aud asked the head 
constable why he allowed a mob at the 
gate. He said he had a warrant for Jogia'g 
arrest, and that the mob was assisting him, 
and produced some torn pieóes of paper 
which he said was the warrant". It ig 
quite clear that but for the appellant’s 
interference, Jogia would have been arrest. 
ed, and his conduct, in my opinion, falls 
within the scope of the section. 


The appellant stated in his examination, 
that he received a letter from the Traffic 
Department on that very day, but after 
the escape of Jogia, instructing him to 
make Jogia over to the Police, Mr. Alston, 
who appeared forthe appellant, and who 
was instructed by an officer of the Traffic 
Department, present in Court, informed me 
that this statement is true. Why the 
Trafic Dapartment, which knew on the 
7th of May (vide Exhibit D) that Jogia 
was then wanted by the Police, did not 
communicate with Hooper sooner than the 
25th of Juue, is not explained. 


All the circumstances of this case are 
unfortunate, and neither the Police nor the 
Traffic Department are altogether to be 
congratulated. There was obviously little 
sympathy between the two departments, 
and this has led to a failure of co-operation 
between them. Ido not propose to discuss 
this aspect of the case further, and have only 
commented on it, because of the reasons 
given by the Magistrate for imposing a 
very heavy fine. 
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The Magistrate was of opinion that Hooper 
acted in the way he did because he 
thought his Superior Officers would wish 
him soto act; and he says the Jury came 
to the same conclusion. I can find nothing 
on this record whieh bears out this ob- 
servation. What the Jury did find was 
_ that Hooper was acting in the interests of 
the Railway. This is by no means the 
same thing. There is nothing to show 
that when Hooper endorsed the security 
bond (Exhibit A) and the warrant, (Hx- 
hibit C) as stated above, that he was 
doing anything more than what he believed 
was in accordance with the regulations. 
The rule to which he refers, however, 
obviously was made in the interests of the 
Public. I6 was his duty to assist the 
Police and notto hinder them. He has 
been rightly convicted, but, in my opinion, 
a very greatly reduced fine will meet the 
ends of justice. Hooper's salary is small. I 
reduce the fine toons of Rs. 10 only. The 
balance of Rs. 490 will be refunded. To 
this extent only I allow the appeal. 


Appeal allowed. 


MADRAS HIGH COURT. 
CRIMINAL Revision Casa No. 444 or 1913. 
C. R. No. 66 or 1913. 

September 25, 1913. 
Present:—Mr. Justice Ayling. 

In re MOHIDEEN BATCHA SAHIB— 
ACOUSED. 

Criminal Procedure Code (Act V of 1898), s. 438-— 
Conviction for minor offence—-Facis disclosing more 
serious affence—Conviction not to be quashed unless 
accused prejudiced or sentence inadequate. 

If a Court had the power to try the offence of 
which it has convicted the accused, itis not neces- 
sary to quash the conviction, merely because the facts 
disclose a more serious offence, which the -Court was 
not competent to try, unless the accused has been 
prejudiced or the sentence is inadequate. 

Empress v. Gundya, 18 B. 502; Emperor v. Ayyan, 
24 M. 675; 2 Weir 699, referred to. 

Case referred for the order of the High 
Court, under section 438 ofthe Criminal 
Procedure Code, by the District Magistrate 
of Ramnad, in his letter, dated 22nd July 
1913, Dis. No. 829, May 1913. 

The Public Prosecutor, for the Crown. 
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ORDER. — The Sub- Divisional Magistrate 
has set aside the conviction of the accused 
for an offence under sections 352, 879 and 426 
of the Indian Penal Code on the sole ground 
that the facts disclosed in the prosecution 
evidence amounted toan offence under sec- 
tion 392 of the Indian Penal Code, which 
the original Magistrate, being only of the 
2nd class, was not empowered totry. He 
has further proceeded to remand the case 
to the same Magistrate, for re-trial accord- 
ing tolaw presumably meaning that action 
should be taken under section 346, Criminal 
Procedure Code. The Sub-Divisional Magis- 
trate is wrong in considering that the 
Original Court’s proceedings are void. It 
has been held both by this Court and by the 
Bombay High Court, that provided the Court 
had the power to try the offence of which 
it has convicted the accused, it is not neces- 
sary to quash the conviction merely because 
the facts disclose a more serious offence, 
which the Court was not competent to try, 
unless the accused was prejudiced or the 
sentence was inadequate. Vide Queen- 
Empress v. Gundya (1) and King-Emperor v 
Ayyan (2). 

In the present case, the robbery, if robbery 
ib were, was of the most technical and 
trivial description, the accused having simply 
slapped the complainant on the head and 
snatched away a basket of sweetmeats. 
The accused was in no way prejadiced and 
the sentence imposed was perfectly adequate. 
There is no reason for subjecting the accused 
to a fresh trial. , 

Under these circumstances, the order of 
the Sub-Divisional Magistrate directing re- 
trial is set aside. He is directed to restore 
the appeal to his file and dispose of it 
according to law, in the light of the above 
remarks. 

Order set aside. 


(1) 18 B. 502. 
(2) 24 M. 675; 2 Weir 699. 


Soe 


/ 
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BOMBAY HIGH COURT. 
ORIGINAL Sort No. 47 or 1912. 
October 15, 1912. 
Present:—Mr, Justice Davar. 
ILALCHAND AND OTHERS-—PLAINTIFE 
versus 


BALKRISHNA-—DEFENDANT. 

Presidency Towns Insolvency Act (IIT of 1909), s. 17, 
proviso— Power —Interpretation--Suit to enforce mort- 
gage mot centemplated—‘Deal with his security — 
Rights of transferring or assigning—Leave to be ob. 
tained previous to institution of suit—Suit by mort- 
gagee of share of co-parcener in a joint Hindu family 
—-Other members of family not necessary parties— 
Partition cannot be demanded in same suit. 

The proviso to section 17 of the Presidency Towns 
Insolvency Act of 1909 refers tosuch powers as the 
mortgageee and pledgees may have of selling the 
property mortgaged to, or hypothecated to them 
without recourse to a suit and the words ‘deal with 
his security’ refer to the rights they may have of 
transferring or assigning the debt due to, and the 
security in the possession oratthe disposal of, the 
said creditors. 

. The leave contemplated by section 17 is leave. that 
must be obtained previous to the institution of the 
suit, 
—. Obiter dictum:— 

In a suit by a creditor to establish his mortgage 
against the share of his mortgagor in the property of 
ajoint Hindu family, the other members of the 
family are not necessary parties. Before he has estab. 
lished his mortgage and executed his decree and pur- 
chased his mortgagor's share, the creditor cannot ask 
for partition in the same suit in which he wishes to 
establish his claim under his mortgage. 

Sharp v. McHenry, (1886) 55 L. T. 747, distins 
guished, ` 


Mr. Rangnekar, for the Plaintiffs. 

JUDGMENT.—The plaintiffs in this suit 
claim £o recover from the first defendant a 
sum of Hs. 4,500 and interest thereon, 
alleging that this sum is due to them under 
an indenture of mortgage, dated the 14th 
of February 1910, and executed by the first 
defendant whereby he mortgaged to them his 
1/3rd share in certain properties belonging 
to himself jointly with the other members 
of his family. The first defendant had, on the 
3rd of October 1910, presented his petition 
in insolvency and that petition was pending 
on the 9th of January 1912, when this suit 
was filed.. In consequence of the first de- 
fendant’s pending insolvency, the plaintiffs 
made the Official Assignee a co-defendant in 
the suib and they have also joinad the 
father, brother and sister of the first defend- 
ant, alleging that they are interested in the 
property mortgaged to the plaintiffs, as 
members of a joint and undivided Hindu 
family. They pray for a money-decree 
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against their mortgagor or the Official Assignee 
and further pray that in default of payment 
the mortgaged premises may be ordered to 
be sold and that,in so faras it may be 
necessary, the property comprised in the deed 
of mortgage be ordered to be partitioned and 
the first defendant’s share therein ascertained 
and ordered to be made available for the 
satisfaction of their claim. l 

The first defendant disputes the mortgage 
but for our present purposes, it is not necessary 
to. refer to his contentions. He pleads, 
however, atthe outset that the suibis not 
maintainable having regard to the provisions 
of the Presidency Towns Insolvency Act. 
The third defendant raises the same objection 
to the suit and further pleads that the plaint 
discloses no canse of action against him and 
that he is not a necessary party. 

Amongst the issues raised at the hearing 
were: (1) Whether this suit is maintainable 
-having regard to the provisions of section 17 
of the Presidency Towns Insolvency Act of 
1909 ; and (4) Whether the suit as framed is 
maintainable against defendants Nos. 3, 4, 
5 and 6 P 

By an order made on the 8rd of July 
1912, it was ordered that the petition in 
insolvency filed by the first defendant and 
dated the 8rd of October 1910, be dismissed 
and it was further ordered that the order of 
adjudication made thereon, on the 4th of 
October 1910, be annulled. Under these 
circumstances the plaintiffs asked that the 
second defendant’s name be struck off and an 
order to that effect was made accordingly. 

Having regard to the contentions raised in 
the first and fourth issues, I directed that 
they should be first argued before me, and 
that the trial of the other issues should stand 
over, till I had dealt with these issues which, 
if decided against the plaintiffs, would termi- 
nate the suiteither wholly or in part, 

The conténtions of the defendants raised 
in the first issue are based on section 17 of 
the Presidency Towns Insolvency Act, being 
Act IIL of 1809. That section drovides that 

"On the making of an order of adjudication the 
property of the insolvent...shall vest in the 
Official Assignee and.,.no creditor.. shall, 
during the pendency of the insolvency proceed- 
ings,...commence any suit or other legal pro- 
ceedings except with the leave of the Court and 
on such terms as the Court may impose," To- 
this section is attached a proviso which 
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enacts that the “section shall not affect the 
- power ofany secured creditor to realise or 
otherwise deal with his security in the same 
manner as he would have been entitled to 
realize or deal with it if this section had not 
been passed.” It is conceded thatif the 
section had stood by itself without the 
proviso, this suit, not having been filed with 
the leave of the Court, would. fail. But itis 
contended that the proviso permits a secured 
creditor to file a suit of the nature of the sult 
now before me. 

I am unable to accept this contention. It 
is quite clear from thelanguage of the proviso 
and the words employed therein, that it is 
not intended tobe an exception tothe rule 
laid down in the section and to apply to 
suits by secured creditors. The proviso does 
not in any way qualify the bar agaiust a 
creditor filing asuit without the leave of the 
_Court..§ What the proviso enacts is that the 
power of a secured creditor to realize or 
otherwise deal with his security by means 
other than a suit shall remain unaffected by 
the insolvency of the debtor. If it was 
intended by the Legislature to make an 
exception inthe case of suits by secured 
creditors, they would in the section itself 
have added the words “except a secured 
oreditor” after the words no creditor.” In- 
stead of making any such exception, the 
Act merely provides that the power of a 
secured creditor to realize or deal with his 
security shall not be affected by the provisions 
of this section. If a suit for realizing a 
creditor’s security was intended to be covered 
by this proviso, the word "power" would 
never have been used, but the language 
would have been "the right to sue to realize a 
security.” Again the words “otherwise deal 
with” in conjunction with the words "realizó" 
make it abundantly clear that the proviso haa 
reference to certain well-recognized powers 
which a secured creditor possesses. In my 
opinion the proviso refers to such powers as 
mortgagees and pledgees may have of selling 
.the properiy mortgaged -to or hypothecated 
with them without recourse to a suit and the 
words deal with his security” refer to the 
‘rights they may have of transferring cr 
assigning the debt due to, and the security in 
the possession or at the disposal of, the said 

creditors. The Act having come into opera- 
‘tion not vey long, thereis no Indian authority 
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on the subject; but the section corresponds 
with section 9 of the English Bankruptcy 
Act of 1883, and in spite of Mr. Rangnokar’s 
most industrious efforts on behalf of his 
clients, he has not been able to cite a single 
authority, showing that after that Act came 
into force, secured creditors in England were 
permitted to sue an insolvent debtor or the 
Official Receiver to realize their security 
without the leave ofthe Court. Certain cases 
were cited before me, but they were cases all 
decided before the Bankruptcy Act of 1883 
came into operation, and were under an 
Act which did not contain any correspond- 
ing provisions as are to be found in section 
9 of the Bankruptey Act of 1888. And one 
or two others after 1883 had no application 
to the question now before me. 

Under these circumstances, [ must hold that 
this suit, having been filed without the leave 
of the Court previously obtained, is not main- 
tainable. Mr. Rangnekar asks me to remedy 
the defect by giving him leave now. But it’ 
seems to me I have no power to do so, as the 
leave contemplated under section 17 of the 
Insolvency Act is leave that must be 
obtained previous to the institution of the 
guib. i 

Having come to these conclusions, it is- 
unnezessary to discuss the question raised 
in the fourth issue. But I feel that in view. 
of the fact that the plaintiffs will have to 
file another suit, unless my present judging 
is found to be erroneous, I ought to say that 
I feel disposed to regard the frame of the 
present suit as bad, As the suit fails on the 
first issue, I have not considered the autho- 
rities that have been cited before me, and 
what I now state ought, in no sense, to be 
taken as my judgment. I merely say, for 
ihe guidance of those who may have to frame 
another suit, that it seems to me that in a 
suit by a creditor to establish his mortgage 
against the share of his mortgagor in 
the property of a joint Hindu family, 
the other members of the family are 
not necessary -parties and before he has 
established his mortgage and executed his 
decree and purchased his mortgagor's share, 
he cannot ask for partition in the same suit 
in which he wishes to establish his claim 
under his morigage. Not only in a suit, such 
as I have before me, have the plaintiffs no 
cause of action against the other members of | 
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the family, but the plaintiffs appear to me 
to misjoin both parties and causes of action 
in the suit, and in any event, even if I had 
come to the conclusion that the frame of the 
suit was not bad, I would have still been 
inclined to exercise the powers that are vested 
in the Court under Order IT, rule 6, ofthe 
Civil Procedure Code. 

1 find the first issue in the negative and for 
the defendants. I dismiss the suit. Plainte 
iffs will pay the defendants’ costs of this 
guit. 

After I had written out the judgment and 
just as I was going to deliver it, Mr. Rang- 
nekar asked my permission to draw atten- 
tion to a ease he bad come across after the 
matter was argued before me. I read the 
case and found that it had no application to 
the question I had before me and would make 
no difference in my decision. The case is 
- that of Sharp v..McHenry (1). The Court 
there was not considering whether a secured 
creditor can institute legal procéedings and 
maintain an-action without the leave of the 
Court. The question before the Court was 
whether two pending actions should be stayed 
under section 10, sub-section (2), of the 
Bankruptcy Actof1883. The substantial action 
by the creditor was filed before the debtor's 
bankruptcy and the other action was filed 
by dhs cruvlitor amamah the Official Receiver 
which seems to have been subsidiary to^ &he 
first suit. The first action required no leave 
having been filed before bankruptcy. It does 
not appear if the second action was with or 
without the leave of the Court. The ques- 
tion in the case was not whether the actions 
were maintainable in the absence of leave 
contemplated by séctiou 9 of the Bankruptcy 
Act of 1883 but it was merely whether under 
the discretion vested in the Court under 
section 10 sub section 2, and having regard 
to the rival jurisdiction of the Chancery and 
Bankruptey Sides of the High Court in 
matters relating to the estate of a bankrupt, 
the Court should not stay proceedings in the 
Chancery Division of the High Court. Under 
the peculiar or rather complicated gireun- 
stances of that case, the Court refused to stay 
proceedings. 

1 do not think this case has any appli- 
cability to the present suit before me, 


Suit dismissed. 
(1) (1866) 55 L. T. 747. 
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MADRAS HIGH COURT. 
Civit, MISOELLANEOUS APPEAL No, 231 
or 1911. > 
February 26, 1913. 
Present: — Justice Sir Ralph Benson, KT., and 
Mr. Justice Sandara Aiyar. 
SABAPATHI PILLAI AND OTHERS — 
APPELLANTS 
versus 

GHOKALINGA PILLAI—Responpenrt. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 18— Applicable only to cases of sales held free of 
prior mortgages —Principle applicable also to sales held 
subject to mortgages—Courls must be taken to have fols 
lowed vule of law. " 

Order XXXIV, rule 13, of the Code of Civil Prooco- 
duro applies only to cases where & sale is ordered 
under rule 12 free of a prior mortgage, but tho, 
principle of the rule is equally applicable to tho 
appropriation of the proceeds of'a sale held subject 
to a mortgage. 

In the absence of a distinct order to the con- 
trary, the Court must be taken to have followed the 
rule of Jaw applicable to the case in handing over the 
sale-proceeds to the deoree-holder, and to have 
directed, therefore, that the amount should be 
applied towards the costs of the snit and the 
interest first and then the balance towards the 
principal. 

Appeal from the order of the Subordinate 
Judge of Mayavaram, in Execution Petition 
Revision No. 88 of 1911. (Original Suit 
No. 66 of 1905 on the file of the Court of 
the Subordinate Judge of Kumbakonam). 

Mr. K. Ramachandra Áiyar, for the Appel- 
lants. 

“~ Messrs. K. Srintvasa Azyangar and 
Muthia Mrdaliar, for the Respondent. 


JUDGMENT.—Tinkzis an appeal against 
the order of the Suboraknate Judge of 
Mayuvaram in execution of a decr 
in a mortgage suit. The appellant iu this 
Court was the 2nd defendant in the suit. 
He was a co-parcener of the Ist defendant, 
the mortgagor, and was, consequently, im- 
pleaded as a: party. The decree directed 
the Ist defendant to pay a sum of 
Rs. 39,291-15-0 with interest from the date 
of plaint and Rs. 1,844-6-0 for the plaintiff's 
costs, and it directed the Ist defendant’s 
half share’ in the mortgaged property to 
be sold in case of default in payment. It 
also provided that if the net proceeds of 
the sale were found insufficient to pay the 
amount due to the plaintiff, the balance 
should be recovered from him personally. 
So far as the 2nd defendant was concerned, 
the decree stated:— It is further ordered that 
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the 2nd defendant also be: liable for the 
plaintiff's costs of the snit (Rs, 1,844-6.0). "' 
The respondent got the lst defendant's share 
of the property sold-in execution. The 
aale-proceeds which amounted to Rs. 41,500 
were insufficient to discharge the whole of 
the mortgage-debt and interest and costs. 
The plaintiff then putin the present appli- 
_ gation for execution against the 2nd defend- 
ant to recover the costs of the suit. ` He 
stated that he 
Rs. 41,500 realised by the sale of the 
hypotheca towards the decree amount and 
interest and that he was entitled to recover 
the costs from the 2nd defendant under 
the terms of the decree. The 2nd defendant 
contended, first, that the execution of the 
decree as against bim was barred by limita- 
tion, and secondly, that the salé-proceeds 
should be first applied towards the interest 
on the mortgage amount and the costs of 
the suit, and the balance alone towards 
the principal amount and that the plaintiff 
was not entitled to any relief against him 
as the amount realized by the sale had 
discharged the costs of the suit due to 
the plaintiff. The Subordinate Judge dis- 
allowed the latter contention. No_reference 
is made in his judgment to fthe plea sof 
limitation. It appears that the decree of 
the Original Court was confirmed in appeal 
within less than three yenara .béfore -the 
present application fer execution. Appa- 
rently, the objeobion..as to limitation was 
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in’ it should be applied. The respondent 
contends that rule 13 is applicable only to 


‘cases when a sale is directed under the: 


preceding rule 19. - 

That rale provides that “where any pro- 
perty the sale of which is directed under 
this order is subject to a prior mortgage, the 
Court may, with the consent of the prior 
mortgages, direct that the property be sold free 


from the same, giving to such prior mortgagee ` 


the same interest in the proceeds of the sale 
as he had in the property sold.” Rule 13 
enacts:— Such proceeds shall be brought into 
Court and applied as follows.” The question 
is whether the expression “such proceeds” 
means the proceeds of any sale which is 
directed under Order XX XIV , or the proceeds 
of asale directed under. rule 12 of that 


Order only to be held free of a prior mortgage. 


The language of rule 18 favours the latter 
contention, for the application of the sale 
proceeds is directed to be as follows: 

“First, in payment of all expenses incident 
to the sale or properly incurred in any 
attempted sale; secondly, in payment of 
whatever is due tothe prior mortgagee on 
account of the prior mortgage, and of costs, 


account of ethe mortgage in consequence 


ewa oof che sale was directed, and. of the .: 
7 PES te ai = - - “ acm aa we "2 
costs. 0f tha wilt in which the decree directing’ <= 
. tbe sale was made; jourthiy;—n- payment. .. 


of the principal money due on account of 


not pressed. It has been urged before us -that mortgage; and lastly, the residue (if 


by:.the learned Vakil. 4@r the appellant, 


ore . a a 707 
Lu dec tnim date on 
* which ihe—zppellate-déoree was passed. We 


Ut 7" disallow the contention. 


- 


en 


The principal question for decision in this 


appeal. is whether, as contended by the 
appellant, the costs due to the plaintiff must 
be held to have been discharged by the 
proceeds-of the sale of the hypotheca. Mr, 
K. Srinivasa Aiyangar, the learned Vakil 
for the respondent, contends that the decree- 
holder was not under any obligation towards 
the appellant to appropriate the sale- proceeds 
towards the-costs, and that, as the decree 
expressly held the appellant liable for the 
costs, he is entitled to recover them from 
him. The appellant refers to Order XXXIV, 
rule 13, Civil Procedure Code, and contends 
that, even if the rule is not in terms appli- 
cable to the case, the principle embodied 


any) shall be paid to the person proving 
himself to be interested in the property 
sold, or if there are more such persons than 


one, then to such persons according to their.. 


respective interests therein or upon their 
joint receipt." The second clause directing 
the application of the proceeds, in the second 
place, towards the payment of whatever 
is due to the prior mortgagee, apparently, 
refers to a prior mortgage free of which 
the property is ordered to be sold under 
rule 12. It is, therefore, reasonable to 
construe rule 13 as in terms applicable 
only to cases where a sale is ordered under 
rule 12 free of a prior mortgage. There 
is no other rule laid down in the Civil 
Procedure Code or elsewhere as to whether 
the proceeds of a sale beld for the discharge 


of a mortgage, should be first appropriated ' 


in payment of interest and the costs of 


properly incurred in connection therewith; . 


Settee 


thirdly, in payment -of- all interest due on. | 










ntention upon which the 

ly rely, and as ib is a 

urt itis binding upon me. 

, hold, however reluctantly, 

ition in clause 12 is not void 
er sectiOw 28 of the Contract Act, 

The only other ground upon which the 
plaintiffs were able toargue -that the case 
_ ought not to be defeated under that clause was 
that on the face of it, it is a forfeiture clause 
and that the time specified ought not to be 
regarded as of the essence of the contract, | 
am unable to accede to that argument: 
Rightly or wrongly, clauses of this kind are 
usually inserted in policies of insurance for a 
reason wich widely commends itself to the 
business interests directly involved, via., that 
all claims of these kinds ought to- be made at 
the earliest possible date and in any case 
while they are still fresh. If then contracts 
of the kind are permissible at all, notwith- 
standing section 28 of the Contract Act, it 
would appear that their only value could lie in 
their being literally enforcible. If the insurer 
and the insured, notwithstanding Article 36 of 
the first Schedule to the Limitation Act and 
section 28 of the Contract Act, may agree 
that the insured is only to sue within three 
months of the final rejection of his claim by 
the insurer, then it appears to me idle to say 


that the Courts may give the go bye to the 


period so fixed and substitute for it any other 
‘period which they may deem reasonable. The 
law.must in all cases be presumed, at any 
rate in Courts oflaw, to be reasonable. So 
that it would amount to this, that the period 
prescribed by the law of limitation wonld 
always be a reasonable period, and once 
the actual terms of the limiting agreement 
were overstepped, ib would be impossible to 
make any distinction between the relations 
of the parties under such an agreement 
and under the general law of limitation. 


Lastly, I am to observe upon this defence - 


that the plaintiffs have not the 
same ways to meet it which they 
intended to use against the other 


technical defences set up against. him. 
Whatever may have been the conduct of 
the agents and representatives of the 
defendant Company and however that cone 
duct may have affected their defence under 
clause 10 of the conditions, it is conceded 
that for the purposes of this argument no 
evidence of conduct would be relevant to or 
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could possibly affect the decision; for on the 
20th of April the defendant Company, whe- 
ther honourably or dishonourably, did Aatly 
reject the plaintiffs’ claim and thereafter it 
was for the plaintiffs to comply with the 
condition set forth inclause 12. I have come 
to this conclusion with the utmost reluctancs 
because, after having heard the case opened 
and considered the principal defences set up 
by the defendant Company, it was impossible 
to doubt in reference to those defenses that 
the attitude and conduct of the defendant 
company from first to last have been most 
dishonest and unfair to the plaintiffs, and 
speaking for myself, nothing would give me 
greater pleasure than if the Appeal Court, 
should this question be taken there, were to 
hold that the decision I have come to upon 
this preliminary issue is wrong and so re- 
open the case for further trial upon its 
merits. In case, however, 16 should stop 
here, I have only to add that I am sure that 
were all the pleadings and the opening state- 
ments and arguments of Counsel fully com- 
munieated to the publie, the publie would be 
very reluctant to have further dealings 
with the Swadeshi Company. 

Having regard to the fact that I am 
now about to dismiss the suit notin ac- 
cordance with my own conviction but merely 
because I feel myself bound by the deci- 
sion of a superior Court, and having regard 
to the very strong opinion I have just express- 
ed, an opinion formed, I admit, only upon the 
material so far laid before me, I shall, in 
dismissing the.suit of the plaintiffs upon this 
preliminary issue, leave each party to bear 
their own costs. 

Mr. Strangman (Advocate-General) and 
Mr. Kanga, for the Appellants. 

. Messrs, Bahadurji and Desar, for the Re- 
spondents. 
JUDGMENT. . 

Scorr, C. J.— One of the conditions in the 
polioy of fire insurance sued on by the plaintiffs 
is that "if the claim be made and rejected and 
an action or suit be not commenced within 
three months after such rejection, all benefit 
under this policy shall be forfeited.” 

The claim of the defendants was rejected 
on the 20th of April 1911, but the suit was 
not commenced till the 14th of August 1911. 
Upon this ground, the suit was dismissed in 
the lower Court. That such a condition is 
not unreasonable or opposed to public policy 
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is conceded by the appellants’ Counsel and 
can hardly be disputed in view of the remarks 
of the Judicial Committee in Home Insurance 
Company of New York v. Victoria- Montreal 
Fire Insurance Company (2). 
“ed that the condition is void as an agreement 
of the nature described in section 23 of the 
Contract Act since it limits the time 
within which a party to the contract may 
enforce his rights under the contract by the 
usual legal proceedings. The section, con- 
templates the suspension, permanently or 
temporarily, of the usual remedies for the 
enforcement of legal rights. It aims at the 
prohibition of agreements which could only 
operate so long as rights were in existence. 
The argument of the appellants’ Counsel was 
that the forfeiture clause was equivalent to an 
agreement that no Court should entertain 
any suib on the policy unless commenced 
within three months of the rejection of the 
claim. Thesteps in his argument were: 
section 3 of the Limitation Act indicates that 
the law of limitation cannot be modified by 
agreement of parties as it can in England; 
that-there is no distinction under that Act 
between rights and remedies; and that a con- 
ditional agreement to forfeitrights within the 
period within which the remedy is not barred 
by the Limitation Law is a void agreement. 

I cannot accept the proposition that there 
is no distinction in India between rights and 
remedies. Section 28 of. the Limitation 
Act shows the cases in which the loss of 
the remedy will destroy the right but that 
does not cover suits for money such as we 
are now concerned with. On the other 
hand, the loss of the right always involves 
the disappearance of the remedy—a very 
material consideration in the case of a condi- 
. tional forfeiture of all benefit under a policy, 
` In my opinion, section 23 of the Contract 
Act is aimed only at covenants not to sue 


at any time and covenants not to sue for a - 


limited time, which had given rise to 
difficulty in England: See the judgments 
of the Exchequer Chamber in Ford v. Beech 
(8); Beech v. Ford(4); Gibbons v. Vouillon (5); 

(2) (1907) A. C. 59; 76 L.J. P. O. 1; 95 LT 
627; 23 T. L. R. 29. 

(3) (1848)11 Q. B. 842; 116 E. R. 689; 75 R. R. 632; 
S. C. 11 Q. B. 852 at p. 871; 6 D. & L. 610; 17 L. J. Q. 
B. 114; 12 Jur. 810; 116 E. R, 693; 75 R. R. 638. À 

(4) (1848) 7 Hare 208; 68 E. R. 85; 82 R. R. 69. 

(5) (1849) 80. B. 483; 7 D. & L. 266; 19 L. J. C, P. 
74; 14 Jur. €6; 187 E. R. 596; 70 R. R. 593. 
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But it is argu- 


: under this policy shall be forfeited.” 











Newington v. Levy (6) 
ments in Slater v. Jones, € 
conditional release or forf! 
different thing from a covena 
although in order to avoid circu 
covenant not to sue was sometimes held to 
equivalént in effect to a conditional release. 
For this reason, I share the doubt of Beaman, 


-J., as to the correctness of- the decision of 


Hira Bhai v. Manufacturers Life Insurance Ooy. 
(1), whére the agreement was that— No 
suit shall be brought against the Company in 
connection with the said policy later than 
one year after the time, when the cause of 
action accrues.” As, however, the condition of 
forfeiture which we have to deal with here 
is not, in my opinion, within the scope of 
section 28, I would affirm the decree, and 
with costs, for the reasons given by the 
learned Judge for disallowing costs to the 
successful defendants do nob appear to me 
adequate, 4 


BATOHELOR, J.— This suit was brought by 
the plaintiff-Company to recover from the 
defendant-Company a sum of Rs. 4,297-13-6 
as the amount payable by the defendants 
under a policy of insurance issued by them 
to the plaintiffs. Numerous defences were 
raised, but the- sunit was dismissed by 
Beaman, J. upon a preliminary issue. That 
issue arose upon clause 12 of the conditions 
of the policy, which provided, ¿nter alia, . 
that “if the claim be made and rejected, and 
an action or suit be not commenced within 
three months after such rejection, all benefit 
The 
facts admittedly are that the plaintiff-Com- . 
pany's claim was made and rejected by the 
defendants, and that this suit was nob com- 
menced until after the expiry of three months 
after such rejection. The suit was, however, 
instituted within the period allowed by the 
law of limitation; consequently, so far as 
regards the preliminary issue, the suit is 
free from objection unless the defendants can 
successfully rely, as they seek to rely, upon 
the special terms of clause 12 of the condi- 
tions. For the plaintiffs, ib was contended 
that the provisions: of this clause, as cited 


(6) (1870) L. R. 6 C. P. 180 at p. 191; 40. L. J. C. 
P. 29; 23 L. T. 594; 19 W. R, 473. 

(7) 1873) L. R, 8 Ex. 186; 42 L. J. Ex. 1225 29 L. T. 
66; 21 W.R, 816. 
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the suit, and only afterwards to the principal. 
Section 73 of the Code, in laying down 
the rule applicable to the application of the 
proceeds of a sale directed by a decree 
for the discharge of an incumbrance, provides 
that the proceeds should be applied first, 
in defraying the expenses of the sale, secondly, 
in discharging the amounts due under the 
decree; thirdly, in discharging the interest 
and principal moneys due on subsequent 
 inoumbrances (if any) eto. 


It does not contain a provision that the 
costs and interests on the incumbrances 
due under the decree should be discharged 
out of the sale-proceeds before the principal 
amount. The reason evidently is that the 
section is concerned only with the priorities 
as between different mortgages on the pro- 
perty sold and decrees for money executable 
by attachment and sale of property. Now, 
what was the object of rule 13 in giving 
priority to interest and the costs of the 
suit in a sale in execution of a mortgage 
decree over the principal amount due 
under the mortgage? First, the Legislature 
wanted to give the mortgagee a charge 
on the proceeds for the costs of the suit 
which he would not have by virtue of his 
mortgage alone. : 

Secondly, it also wanted to enact, as between 
‘the mortgagor and the mortgagee, that the 
interest should be discharged first. X 


This provision was also enacted for the 
‘benefit of the mortgagee. It would, pro- 
bably, not necessarily follow that ro one else 
would be entitled to the benefit of the pro- 
vision. For instance, a person liable as 
surety for interest alone due under a  mort- 
gage decree may be entitled to claim the 
enforcement ofthe rule. A party impleaded 
on the ground of his having an interest in 
the mortgaged property would not ordinarily 
“ba liable for the costs of the suit, anda 
direction making him liable, therefore, would 
generally proceed on some conduct of his 
justifying his being made responsible for the. 
costs. Mr. Srinivasa  Aiyangar contends 
that such a person cannot claim the applica 
tion of the rule and that, in any case, t] 
rule being not applicable to the pres 
case in which no sale was directed u 
rule 12, we should not apply the pri 
of the rule. We are unable to acc 
argument that the principle of t 
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should not be applied in cases, where 
Bale is not directed under rule 12. There is | 
no apparent reason and none was suggested 
by Mr. Srinivasa Aiyangar for a different 
principle being applied with respect to the 
matter in question so far as the mortgage for 
which the sale is held is concerned, acoording 
as ibis held free of a prior mortgage or subject 
toit. We areof opinion that we must apply 
the same rule in both cases. Such being 
the case, if the proceeds are wrongly applied 
by the Court towards the principal amount 
of the mortgage before the discharge of the 
costs, is any otber person, also made liable 
by the decree for those costs, entitled to: 
object? 

We do not consider it necessary to decide 
the question in this case. The duty of 
applying the proceeds according to law is laid 
on the Court and noton the decree-holder. 
He has not the right to make the appropria- 
tion according to his desire. The Court, in 
this case, did not, when the proceeds were 
brought before it and paid over to the decree- 
holder, direct the appropri 
towards the principal ar 
It is the decree-holder tF 
present application tod 
to deal with the 
between the latter 
the absence of any, 
trary, it must be 
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BARODA SPINNING AND WEAVING CO. LD. V, SATYANARAYAN M. AND F. INSURANCE Q0. LD. 


BOMBAY HIGH COURT. 
ORIGINAL Sipe Appar No. 75 or 1912. 
August 19, 1213. 

Present; — Sir Basil Scott, Krt., Chief 
Justice, and Mr. Justice Batchelor. 

Tas BARODA SPINNING anp WEAVING 

Co, LTo. —PLAINTIFFS— APPELLANTS 
JOTSU8 
Tas SATYANARAYAN MARINE anp FIRE 
INSURANCE Co. Lro.—DEFENDANTS— 


‘RESPONDENTS, 

Contract Act (IX of 1872), s. 28—Forfeiture of 

vight—Condition in policy for suit being brought within 
certain time--Valid—' Thus enforce his rights'—Inter- 
pretation. 
“ One of the conditions in a policy of Fire Insurance 
sued on by the plaintiff was that if the claim be made 
and rejected and an action or suit be not com- 
menced within three months after such rejection, all 
benefit under this policy shall be forfeited: 

Held, that the condition of forfeiture was not with- 
in the scope of section 28 of the Indian Contract Act; 
and hence a suit commenced more than threo 
mouths after the rejection of the claim undor the 
policy is not maintainable. 

The phrase ‘thus enforce his rights’ in section 28, 
Contract Act, refers to the enforcement by tho usual 
i fhe ordinary tribunals. 


following decision of Mr. 
ed the 26th November 


































scliminary issue lam 
clause 12 of the 
upon which the 
st other terms, it 
under clause 12 
eand rejected, 
y proceedings 
date of such 


relied upon by the Company undoubtedly on 
the face of them were restricted to limitation. 
The agreement was that no suit should be 
brought upon the policy after the expiration 
of one year after the cause of action-acerned. | 
But the learned Judges of the Appeal Court 
apparently found no difficulty. in coming to 
the conclusion that such an.agreement was 
not within the scope or interition of section 28 
of the Contract 
with if in principle nor in language. The 
reason of the decision, which is of a broadly 
general character, appears to ba: first, that 
clauses of this kind in policies of insurance 
need not be interpreted literally but with 
special reference “to the object and exigencies. 
of ingurance;” secondly, that although in form 
agreements of this kind appsar to limit the 
period within which suits can be brought to. 
enforce rights under the policy, they in 
substance amount toa waiver of the rights 
of the insured subject to the condition, 
and, therefore, go much further than, 
merely barring the remedy. The decision, 
therefore, appears to me to be of a general. 
character and to support the defendanta’ 
contention here that the particular clause upon. 
which he relies is not void by reason of any- 
thing contained in sectien 28 of the Contract 
Act. The language of the clause in this case 
is far more. favourable to the defendants 
having regard to the reasoning which seems 
to have commended itself to the learned Judges 
in the oase of Hira Bhai v. Manufacturers Lifa 
Insurance Oompany (1), for here the insured 
agrees that on failure to institute proceedings 
within three mouths of the -rejection of his 


‘claim, he will forfeit all the benefits tolwhich 


he might otherwise be entitled under the 
policy and the use of such language might 
give some colour to the distinction upon 
which the learned Judges rely for taking all 
contracts of this kind out of the scope and 
intention of section 28. Itis not for me to 
state critically all the reasons that might 
be adduced against the conclusion, which 
I feel to be binding upon me. It is enough 
or me to say that after having given the 
jasoning of the learned Judges in that. 
se my fullest and most careful attention, I 
still of opinion, with the greatest defer- 
thab there is room for very grave doubt 
er the case was rightly decided; for 
an, I think, be no doubt at all but that 


Act and neither conflicted: | 


ri 
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above, could not be pleaded iu bar of the 
suit because those provisions constituted a 
void agreement under section 29 of the 
Contract Act. The learned Judge below, 
though with expressed reluctance, accepted 
the argument for the defendants holding 
himself bound to do so by the decision of the 
Bench in Hira Bhat v. Manufacturers Infe 
Insurance Oo. (1). He, accordingly, made a 
deeree dismissing the suit, and from that 
decree the present appeal is brought. 

The point involved, though in itself a 
short one, and not, 1 think, susceptible of 
much useful elaboration, cannot be said 
to be free from difficulty. We have to 
make our election between two rival argu- 
ments, each of which may be said to possess 
at least plausibility. As a member of the 
Bench by which Hira Bhai’s case (1) was 
decided, I wish shortly to explain the effect 
produced on my own mind by the somewhat 
more thorough argument of which we have 
had the advantage in this appeal, and by the 
further consideration which I have been able 
to give to the question. 

Section 28 of the Contract Act provides as 
follows:— 

"Every agreement, by which any party 
thereto is restricted absolutely from enforcing 
his rights under or in respect of any cone 
tract, by the usual legal proceedings in the 
ordinary tribunals, or which limits the time 
within which he may thus enforce his rights, 
is void to that extent." 

The phrase "thus enforce his rights" refers, 
I understand, to the enforcement "by the 
usual legal proceedings in the ordinary 
tribunals.” l 

The question is whether the agreement 
in clause 12 of the conditions is void under 
this section, As I understood the argument 
for the appellants, the learned Advocate- 
General, while- admitting-what has often 
been decided that the Indian Limitation Act 
operates in such a case as this not to ex- 
tinguish rights but only to bar remedies, 
contended that for the purposes of this 
appeal we should look rather to the 
substantial effect intended by the 
section than tothe precise form of words 
which the Legislature has used. The 
argument was that, however valid and 
important in-law be the distinction between 
the barring ofa remedy and the extinguish- 
ment ofaright, yet to the man of busi- 


.the plaintiffs contend. 


ness itis much the same thing whether hia 
right be gona or the remedy for enforcing 
that right be barred, and it was urged that 
in substance aud effect there was no appre- 
ciable distinction between saying ‘I agree 
that upon the expiry of three months after 
the rejection of my claim, my rights shall 
be forfeited,’ as is said here, and saying 
‘as to the time within which I may enforce 
my rights, I agree to limit it to the period 
of three months, after the rejection of my 
claim; and this latter covenant would, 
undoubtedly, be void under the section. In 
my opinion, however, the distinction, which ` 
beyond question exists, is vital in the 
construction of thesection. As I understand 
the matter, what the plaintiff was forbidden 
to do was to limit the time within which 
he was to enforce his rights; what he has 
done is to limit the time within which he 
is to have any rights to enforce; and that 
appears to me to be a very different thing, 
This seems to have been the view which was - 
tacitly accepted by the Calcutta High Court 
in the South British Fire and Marine Insurance 
Oo, v. Brojo Nath Shaha (8), though it must 
be admitted that that decision is of no 
direct assistance, since the question of the 
effect of section 28 of the Contract Act on 
such agreements was not expressly con. 
sidered. 


It was conceded in argument that in 
England the agreement in clause 12 would 
be perfectly valid; aud it cannot, I think, 
be contended that Insurance Companies in 
India have ‘less need than such companies 
in England ofthe protection afforded by an 
agreement for the acceleration of legal 
proceedings to be brought against them. 
That being so, there is the less reason to 
suppose that the Legislature intended section 
28 to have the far-réaching effect for which 
I am aware that, 
under the authority of the Bank of England 
v. Vagliano Brothers (9), we must be very 
cautious how we have recourse to the pre- 
existing state of the law for the purpose 
of interpreting section 28 of the Contract 
Act; but in deprecating any general practice 
of that sort, Lord  Herschell added that 
“if a provision be of doubtful import, such 


(8) 2 Ind. Cas. 573; 36 C. 616; 13 C. W. N. 425. 
(9) (1891) A. C. 107; 60 L. J. Q. B, 145; 64 L, T, 
353; 30. W. R. 657; 55 J. P. 676. 
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resort would be perfectly legitimate." -I 
infer, therefore, that in this case, it is 


' permissible to glance at what was the state 


ofthe law in England prior to 1872 when 
the Indian Legislature undertook the co- 
dification of the law of contract. Reference 
to the authorities will, I think, disclose 
that there was much complexity in the law 
as to the validity of a covenant not to sue: 
see Baron Parke’s judgment in Ford v. Beech 
(3). It was there held that a covenant not 
to sue at any time, though not in terms 
releasing the debtor, yet operated as a 
release upon the principle of avoiding 
circuity ofaction. But a covenant not to 
sue for a limited time operated only as a 
covenant, and sould not be pleaded as a 
release: Thimbleby v. Barrow (10); while a 
covenant not to sue for alimited time, 
with a condition suspending the right of 
action during that time, was construed as a 
conditional release and could be pleaded in 
bar. of a suit brought within the time: 
Walker v. Nevill (11). There were also, as the 
decisions show, other incidental matters of 
much difficulty in this branch of the law, 
and Iam inclined to think that the genesis 
of section 28 is to be found in the Indian 
Legislature's desire to sweep away the 
refinements of the then English Law and to 
enact for India asimpler and more suitable 
rule. Thetwo prohibitions in the section 
certainly seem to follow the distinction 
madein the English cases, and, if that is 
so,. the prohibition ofthe limitation of time 
within which a party may enforce his rights 
follows the English doctrine that a covenant 
not to sue for a .limited time does not 
amount toa release. And if section 28 be 
read as a whole, and compared with the 
effect of such decisions as I have noticed, 
it seems a probable inference that the 
Indian Legislature considered it would be 
simpler, and, therefore, more convenient, to 
brush away the somewhat fine distinctions 
of the English Law by laying down the broad 
general rule that all agreements should be 
void which either absolutely restrict a con- 
tracting party’s right to resort to the Courts 
or merely limit the time within which the 
rights should be enforced; in that case the 


(10) (1888) 3 M, & W. 210; 7 L. J. Ex. 128.. 
(11) (1864) 3 H. & O. 403; 84 L. J. Ex, 78; 11 Jur, 
(N. s.)246; 11 L. T. 774; 18 W. R. 528. 
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phrase as to limiting the time 

sarily bear the same meaning whom Autpug 
in the English Court's judgments, the 
meaning namely, that ib is not open to a 
party to covenant that, while his rights 


subsist, he will diminish the period within ~~ 


which he shall be atliberty to sue. These 
considerations, therefore, appear to me to 
afford an additional reason for the conclusion 
that the language of section 28 has been 
carefully chosen so as to convey the narrower 
meaning to which alone the words are apt 
and appropriate. 

For these reasons, I agree that the decree 
under appeal should be affirmed. I coucar 
also in the.order as to costs, as I do not 


find sufficient materials on the record to 


justify the order depriving the successful 
defendants of their costs. 
It remains only to add a word-as to 


Hira Bhat v. Manufacturers Life Insurance Oo. ` 


(1). It appears to me that the case was 
rightly decided on the view which Chanda- 
varkar, J., and Itook of the meaning of the 
agreement; but I recognize that there are diffi- 
culties in the way of holding that the words 
of the agreement there were properly suscep- 
tible of that meaning. 
Decree confirmed. 

Attorneys for the Plaintiffs; Messrs. 
Bhaishankar, Kanga and Girdharlal, 

Attorneys for the Defendants: Messrs. 
Hiralal & Oo. 





MADRAS HIGH COURT. 
ORIGINAL SIDE Arrear No. 108 or 1912. 
August 12, 1913. 
Present:—Sir Arnold White, Kr., Chief 
Justice, and Mr, Justice Oldfield. 
V. LAKSHMAMMA — DEFENDANT— 
APPELLANT 


versus 


V. RATNAMMA — PrAINTIFF— RESPONDENT. 

Succession Act (X of 1865), ss. 91, 187— Person 
debarred from establishing legatee’s right as Jus 
tertii—Estate vested not full or absolute—Vested 
legacy to be divested by disclaimer of legatee—Person 
admitting existence of Will but denying validity— 
Denial based on ground held to be mistaken, effect of. 

Section 187 of the Succession Act (X 1865) affects 
not only the establishment of aright by the legatee 
himself or some persons claiming under him but 
debars also a person who desires to establish the 
legatee’s right, merely as a jus tertii for the purpose 
of his defence, 


AUN 6 


A 
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- The estate vested under soobion 91 of the Succession 
Act is not full or absolute, and until the assent of 


the executor is given, the legatee hasonly an inchoate 
right to the legacy. 


A. legacy, even if vested, would be divested by , 







f isclaimer of the legates. 
on admits the existence of a Will, 
idity, the fact that the denial is 
ased ona ground which has been held to be mis. 


taken cannot alter the scope of the admission or 
disable him from taking other available objec- 
tions. 


Appeal from the decree of the Hon’ble Mr. 
Justica Wallis, dated 2nd December 1912, in 
the exercise of the Ordinary Original Civil 
Jurisdiction of the High Court and made in 
Civil Suit No. 77 of 1911. 

Messrs. M. O. Parthhsaratht Atyangar and 
R. Kuppusamze Atyar, for the Appellant. 

Messrs. N. Chandra Sekhara Atyar and 
Ramaswamt Atyar, for the Respondent, 


JUDGMENT,—The relationship between 
- the persons concerned is given in the 
genealogical tree attached to the plaint and 
is nob disputed, There is no reason for 
doubting tbe correctness of the learned 
Judge's conclusions that the suit house was 
-the separate acquisition of the deceased 
Ramamma and the Ist defendant and that 
the suit land was the separate acquisition of 
the former. Itis argued, with reference to 
Sudarsanam Matsirt v. Narasimhulu Maisiri 
(1), that those two members of the family, 
one of dancing girls, comprised all the mem- 
bers of a sub-branch and oould hold pro. 
perty jointly, as a distinct corporate unit 
within the larger corporate unit. There is 
. no foundation for that argument, since there 
is no reason for regarding these two mem- 
bers as a sub-branch to the exclusion of the 
1st plaintiff, their sister. The learned Judge 
was, therefore, right in holding that the 
house was the common property of Ramamma 
and the Ist defendant and that the 
former’s half share in itand the suit land 
passed to her mother, Seethamma, by 
inheritanee on her death. 

The learned Judge’s decision as to the 
suit jewels follows that regarding the house. 
The first plaintiff claimed both on the same 
basis. The Ist defendant who was alone 
concerned with the former, no doubt, claimed 
some of them as her separate acquisition in 
her written statement. But-there was no 
distinct issue regarding them. The learned 


' (1) 26 M. 149 at p. 165; 11 M. La J, 868, 
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Judge refers in his judgment to her oase as 
being that they were acquired jointly. It is 
alleged and if is to be presumed in these 
circumstances that this was the case actually 
put forward at the trial. That it was so, 
is consistent with the 1st defendant’s failure 
to give evidence and with the evidence of the 
defendants lst witness who alone was 
examined by her on the point. The claims 
to the jewels and the house wers, therefore, 
dealt with rightly on the same footing, 

These conclusions of the learned Judge did 
not correspond either with the plaintiff's 
case, that the house, land and jewels were 
the joint property of the wbole family or 
with the Ist defendant's that the two first 
were the joint property of Ramamma and 
herself and that some of the jewels were her 
own separate acquisitions. The argument 
to be dealt with next arises from these 
conclusions and, therefore, has been attempted 
first in this Court. In plaint paragraphs 7 
and 8 there is a reference to a Will executed 
by Seethamma, mother of the Ist plaintiff 
and the 1st defendant, whereby she bequeath- 
ed all property to which sbe was entitled, 
tothe 2nd and 3rd plaintiffs and nominated 
them executrixes. The plaintiffs submitted 
that Seethamma had n» power to deal with 
the property by Will since (in accordance 
with their case) it belonged to the joint 
family; and the 4nd and 3rd plaintiffs, there- 
fore, did not claim under the Will. The lst 
defendant has, however argued here that 
this reference to a Will must have the effect 
that the property must be taken to have 
vested in accordance with its terms in the 
2nd and 3rd plaintiffs and that in the 
absence of a conveyance by them to the Ist 
plaintiff, the latter has no title, on which she 
can sue in ejectment, as she in effect is doing. 

It has been pointed out that the defendants’ 
contention could not have been raised in 
their pleadings since it arises from the find- 
ings by the learned Judge which are not in 
accordance with either party’s case. The 
plaintiffs, no doubt, must not be prejudiced 
by the stage, at which that contention has 
been advanced; and it might have been 
necessary to grant a remand fora further 
trial after amendment of the plaint with 
reference to the Will and filing of an 
additional written statement but that the 
lst defendant’s arguments must be held 
untenable for two reasons. 
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Firstly, it is admitted that up to the date 
of the learned Judge’s decision, the Will had 
not been proved. it was madein Madras 
and, under section 2, Hindu Wills’Act, is 
subject to section 187, Succession Act. No 
right, therefore, as legatée ean be established 
under it. 

It has been urged that section 187 affects 
only the establishment of a right by the 
legatee himself or some persons claiming 
ander him and does- not debar the Ist 
defendant who desires to establish the 
legatee's right, merely asa jus tertiz for the 
purpose of her defence. No authority has 
been cited and no reason suggested for such 
a distinction. Itis said further that section 
137 is further irrelevant, when the plaint- 
ifs have admitted the existence of the Will 
and its terms. The answer is that, though 
they admitted the existence of the docu- 
ment, they denied its validity or the validity 
. of rights- under it, andthe fact that their 
denial was based on one ground which has 
been held to be mistaken cannot alter the 
scope of their admission or disable them from 
taking other available objections. 


Then as to the merits of the 1st defendant's 
arguments. They depend on the assumption 
that Seethamma’s Will is effective, The lst 
defendant’s case is that the property be- 
queathed tothe 2nd and 3rd plaintiffs vested 
in them ; and, in our opinion, that is not sus- 
tainable. Section 91, Succession Act, no 
doubt, provides for the vesting of the estate 
in the legatee from the date of the testator’s 
death. But the estate thus vested is not 
full or absolute, the reference is only to an 
interest in the legacy, not the legacy itself ; 
and the distinction between a vesting in 
interest and in possession is implied in 
section 106 and the illustration to section 
292, in which the effect of the executor's assent 
18 dealt with. [Fede also Bachman v. Bachman 
(2) and Doe d. Saye and Sele(Lord) v. Guy(3)]. 
Until that assent has been given, the legatee 
has in any case only an inchoate right to the 
legacy. Williams on Executors, 10th Edi. 
tion, pags 1101. So far no account has been 
taken of the effect of the legatee's disclaimer. 
There is very little English and no Indian 
authority regarding it. But inJIn re Hotchhys; 


(2) 6 A. 588; A. W. N. (1884) 194. 
(3) (1802) 3 East 120: 102 Eng. Rep, 518; 4 Esp. 
154; 6 R. R. £63. 
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Freke v. Üalmady' (4), there are references — 
to the aeceptaneo of the legacy as essential, 
which are inconsistent with its vesbing in 
the legatee against his will. And at page 
84, Williams Law of Real Pro 

Edition, Nicolson v. DM Vn 
referred to, and it is saide;— An heir-at- 
law is the only person in whom the Law 
of England vested property whether he 
would or not. IfI make a conveyance of 
land to a person in my life-time or leave 
him any property by my Will, he may, if 
he pleases, disclaim taking it, and in such 
case, it will not vest in him against his 
will.’ Though this principle is not formally 
stated in the Indian Law, it is reasonable 
and there is nothing repugnant to it 
therein or in Indian decisions. It may, 
therefore, legitimately be adopted. The 
result is that the 2nd and 3rd plaintiffs’ 
legacy did not vest in them completely or 
indefeasibly and that, as far as it vested 
at all, it would be divested by their 
disclaimer. Being  undisposed of, Seeth- 
ammal’s interest must go, as the plaintiffs con- 
tend that 16 should, to the Ist plaintiff and to 
the.lst defendant in equal shares. Morarjz . 
Cullianji v. Nenbaz (6). 

The Ist defendant objects to the applica- 
tion of the partition Acts for which the 
decree provides. The Ist plaintiff consents 
to its amendment by the removal of this 
provision. The appeal is, therefore, allowed 
to this extent. It is dismissed ia other 
respects. The Ist defendant will pay the 
lat plaintiff’s costs, 

Appeal partly allowed. 


(4) (1886) 82 Ch. D. 408; 55 L, J. Ch. 646; 65 L. T. 
110; 84 W. R. 569. 


a i A SB) 2 Swanston 365; 36 Eng. Rep. 655; 10 
(8) 17 B. 351. 





CALOUTTA HIGH COURT. 
SECOND Civir, ApPPEAL No. 1846 or 1906. 
April 14, 1909. 
Present; — Mr. Justice Mookerjee and 
Mr. Justice Richardson. 
HANUMAN DAS-—DEFENDANT— 

APPELLANT 
- versus 
GURSAHAY SINGH—Ppramntirr— 


RESPONDENT. 
Remand by High Court—Issue sent down-—~Appeal 
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pending in High Court—Return of finding —Appeal — 
Whether whole appeal open Jor consideration. 

When an issue is sent down by the High Court, 
and the appeal romains pending in that Court, 
ole appeal is open for consideration after the 


B Bibi v. Kailash Chandra Saha, 17 Ind. 
as. 224; 16 C. L. J. 259, followed. 


This appeal was originally heard by 
Mitra and Bell, JJ., who kept the case 
pending on the file of the High Court bnt 
sent down a particular issue for the lower 
Court’s finding thereon. On receipt of the 
finding, the appeal came up for hearing before 
Mukerjee and Richardson, JJ. 

Babus Umakali Mukherji. and | Kulwunt 
Sahay, for the Appellant. 

Moulvi Muhammad Yusoof and Bubu 
Hart Bhushan Mookerjee, for the Respondent. 

The question arose whether the whole 
appeal was open for consideration, or whether 
the present Bench was bound by the opinion 
of the Bench which sent down the issue. 


Their Lordships were of opinion that the 


whole appeal was open to them for oon- 
sideration as ruled by Maclean, C. J. in 
Riat-unnessa Bihi v. Kailash Ohandra 
Saha (1). 

Their Lordships then heard the sols 
appeal which was ultimately allowed. 


Appeal allowed. 
(1) 17 Ind. Cas. 224; 16 C. L, J. 259. 


MADRAS HIGH COURT. 
SkooND Civit, APPEAL No. 1982 or 1911. 
March 5, 1913. 
Present:— Justice Sir Ralph Benson, KT., and 
' My, Justice Sundara Aiyar, 
PARASURAMA PATTAR-—A»PPELLANT 
VETSUS 
VENKATACHALAM PATTAR AND OTHERS 
-— RESPONDENTS. 

Mortgage — Mortgage providing for annual payments 
by mortgagee — Payments lo be credited at redemption 
without regard to limitation— Express agreement dispens- 

ing with rendition of accounts—Mortgagee not bound 
tollaccouni— Limitation. 

So long as the relationship of mortgagor and mort- 
gagee continues, the obligation of the mortgagee to 
make all payments provided in the mortgage-deed 
also subsists. At the time of redemption, when the 
mortgagor is required to pay the amount due by him 
under the mortgage, the mortgagee is also bound to 
give him credit for all payments which he is bound 
to make under it. 

The fact that the mortgagee was to make payments 
every year does not exempt him from liability to, pay 


at the time of redemption, even if more than six 
years have passed since the stipulated time for 
thé payments. 

The mortgagee is not bound to render an account 
of the profits of the mortgaged property. where the 
parties have expressly dispensed with it. 


Second appeal from the decree of the 
District Court of South Malabar, in Appeal 
Suit No. 941 of 1909, preferred. againsb that 
of the Subordinate Judge of South Malabar, 
at Palghat,in Original Suit No. 20 of 1908. 

Mr. O. V. Ananthakrishna Aiyar, for the 
Appellant. 

Mr. J. Rozario, for the Respondents. 


JUDGMENT.—We accept the finding of 
the lower Appellate Court that Exhibit II 
is not binding on the plaintiffs, nor do we 
see any reason for differing from its conclusion 
that the defendants have not proved any 
sircumstauces which could be held to estop 
the plaintiffs from setting up the invalidity 
of Exhibit III as against them. One further 
contention remains to be dealt with, namely, 
that the plaintiffs are not entitled to purapad 
or rent for more than six years before the 
date of the suit. The facts which lead to 
this contention are that the Karipauayam 
deed (Exhibit I dated 1867), as modified by 
the documents of further charge (Exhibit II 
dated the lst May 1876 and Exhibit lII 
dated the 14th July 1881), provides that the 
mortgagee should deliver the 200 paras of 
paddy a year to the plaintiffs, that no paddy 
was delivered subsequent to the Karar (Ex- 
hibit XII dated the 4th March 1889) and 
that the plaintiffs, in consequence, claim to be 
entitled to have credit for all the rent due 
under the mortgages at the taking of account 
for. the purposes of redemption. The lower 
Courts bave awarded the plaintiffs rent due 
after the death of Rama Patter, the execut- 
antof Exhibit XII, who was authorised to 
receive the rents during his life-time. It ig 
contended that the rent due for more than 
six years before the date of the suit is barred 
by limitation. We are of opinion that the 
contention should not be upheld. There can 
be no doubt that 260 paras of paddy a year 
was to be delivered by the mortgagee in his 
character as mortgagee, -although a separate 
kychit was executed at the time of the-mort- 
gage. The lease cannot be regarded asa 
transaction distinct from the mortgage. The 
position is, therefore, the same as if the de- 
fendants who are mortgagees in possession 
had agreed to deliver the plaintiffs 400 paras 
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of paddy a year out of the total usufruct of the 
mortgaged property retaining the remainder 
of it towards the interest due to them. on the 
mortgage-money. According to the mortgage- 
deed, therefore, the mortgagor was bound to 
pay the principal amount of the mortgage to 
the mortgagee at the time of redemption and 
the latter was bound to deliver to the former 
200 paras of paddy every year out of the 
usufruct. Both are obligations arising under 
the mortgage. The fact that the mortgagee 
was to pay the purapad every year does not 
exempt him from liability to “pay it at the 
time of the redemption if he fails to pay at 
the stipulated time. There are several oases 
where although a person may be entitled to 
require payment at a particular time, he is 
not bound to insist on enforcing payment 
then, and limitation would not run against 
him if he does not do so. Thus an agent 
may promise to make remittances to his 
principal at stated times, and a partner may 
be entitled to receive certain payments from 
time to time. But stipulations of this sort 
would not prevent the principal from receiv- 
ing all the amounts that might have accrued 
due to him when the agent 18 called upon to 
account or the partner from claiming every- 
thing which has not been paid to him, at the 
time of the winding up of the partnership. 
Similarly, so long as the relationship of mort- 
gagor and mortgagee continues, the obliga- 
tion of the mortgagee to make all payments 
provided in the mortgage-deed also subsists. 
At the time of redemption, when the mortgagor 
is required topay the amountdueby him under 
the mortgage, the mortgagee 18 also bound to 
give him credit for all payments which he is 
boundto makeunderit. The rule, ofcourse, will 
notapply to any payments thatthe mortgagee 
is liable to make to the mortgagor otherwise 
than under the contract of mortgage. But as 
already observed, the agreement to pay purapad 
in this case is part of the morlgage transac- 
tion. This view has been adopted by the 
Caleutta High Court in several cases. 
[Nursingh  Narcian Singh v. Babu Lukputty 


Singh (1), Nandu Sahu v. Ram Lukkan Singh- 


(2) and Sheo Saran Singh v. Mahabir Pershad 
Shah (3) and see also Ram Nath Mukho- 
padhya v. Brahmamoyt Debya (4) and Doolee 


1) 5 0. 3383. 
(2 2 Ind. O25.:633: 9 C. L. J. 633, 
(3) 32 C. 576; 2 0, L. J. 73, 

(4) 1 C, L, J, 681, 
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Ohand v. Omda Khanum (5).] In this case 
there is no obligation on the mortgazee to 
render au account of the profits of the 






mortgaged property as the parties 
pressly dispensed with this b 
that the mortgagee should be entitled to 


appropriate them towards interest with the 
exception of 200 paras of paddy which he 
is to deliver tothe mortgagor. But he is 
liable to be debited with the payments he 
was bound to make to the mortgagor in the 
same manner a3 he would be debitable with 
the surplus proceeds after making all proper 
deductions if he was bound to account for 
the profits. We, therefore, disallow the 
contention. The lower Courts have allowed 
interest on the arrears of purapad at lO per 
cent. peraunum. The mortgage-deed and 
kychit contain no provision fur the payment 
of interest. The mortgagors have allowed a 
long time to elapse without enforcing their 
right to receive the purapad every year. 
In the circumstances, they should not have 
been allowed ahigher rate than 6 per cent. 
per annum. With this modification, we dismiss 
the second appeal with costs. ‘Time for re- 
demption is extended up to the end of July 
1913. 


Appeal modified. 
(6) 6 0. 377; 7 C. L. R. 376. 





ALLAHABAD HIGH COURT. 
First Ütvit, ArPEAL No. 115 or 1918. 
November 17, 1913. 

Present; —Mr. Justice Ryves and 
Mr. Justice Piggott. 

MOOL OHAND—PuratrNTIFF—ÀÁPPELLANT 

versus 
MURARI LAL AND orgEgs—DE&FENDANTS— 
RESPONDENTS. 

Provincial Insolvency Act (III of 1907) s. 46 —Ap. 
qeal-—Leave to appeal must first be obtained, 

The Receiver of the property of an insolvent seized 
certain moveable property claiming it to belong 
to the insolvent, A third person made an objection 
that the property was his. The Court dismissed his 
objection: 

Held, that an appeal weuld lie from such order of 
dismissal by special leave of the District Court or of 
the High Court. 

First appeal from an order of the Addition- 
al Judge of Méerut, dated 14th, February 
1913. 

Dr, S, N. Sen, for the Appellant, 


^ 
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SHEIK MEBRAN SAIB Y. RATNAVELU MUDALY. 
Mr. Damodar Dass, for the Respondent. 


JUDGMENT.—This appeal arises out of. 


certain proceedings the nature of which has 
to a cértain extent been misconceived both 
by the Court below and by the appellant in 
filing this appeal. 

We find that two persons, Nathu Mal and 
Fakir Chand, had applied in the Court of 
the- District Judge of Meerut to be declared 
insolvents; that Court made over the pro- 
ceeding for disposal to the second Additional 
Judge of Meerut, who proceeded to adjudi- 
cate Fakir Chand and Nathu Mal insolvents 
and to appoint a Receiver on the 23rd 
November 1912. This - Receiver, 
. formation laid by one of the creditors, 
‘seized certain moveable property, z.e., some 
cash and a stock of cloth as property. of the 
insolvents in order to dispose of the same 
‘for the benefit of the creditors. He was, 
undoubtedly, acting under the provisions of 
section 20 of the Provincial Insolvency Act, 
(Act III of 1907) and as a matter of fact 
in this particular matter he acted under the 
orders of the District Judge. 

Mul Chand, who is the appellant before 
us, claims that the property thus seized by 
the Receiver is his own. He presented, in 
the Court below what purports to be an 
objection under Order XXI, rule 58, of the 
Code of Civil Procedure. This has no 
application to the circumstances of the case. 
Mul Chand’s position was that of a person 
aggrieved by an act of the Receiver and his 
remedy was by an application under section 
22 of Act III of 1907. His application 
was, however, dealt with by the second 
Additional Judge of Meerut on the merits 
and after taking evidence the learned 
Additional Judge came to the conclusion that 
the property seized was in fact that oi-$he 


insolvents, and he dismissed; Mul Chand’s ^. 


application accordingly. 

The latter has now come utes this Court 
in appeal. He still Bersists i in treating the 
matter as an execution proceeding under 
the Code of Civil Procedure, for he bas 
presented thigappeal as a matter of right 
and without any reference to the provisions 
of sections 22 and 46 of the Provincial 
Insolvency Acton the subject of appeals. 
An examination of these sections, however, 
suggests two questions. “One is whether the 
Court of the second Additional Judge of 
Meerut is or is not a “District Court” 
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within the meaning of the definition in Act 
111 of 190%. If it is not, then an 
appeal from theorder complained of lay to 
the District Judge. We have not thought 
it necessary to go into this question, for the 
matter may be disposed of upon another 
ground. Hvenif we assume for the sake of 
argument that the Court of the second 
Additional Judge was a ‘District Court" 
under the Provincial Insolvency Act, an 
appeal would only lie from the order com- 
plained of by a special leave of the District 
Court or of this Court. We have before us 
no formal application for leave to appeal. We 
have heard the appellant on the facts of the 
case, in order to see whether he could make 
out any sufficient cause for inducing us to 
allow him to amend his pleadings and bring 
the matter before usin regular form by an 
application for leave to appeal. 

We are content to find that there is 
nothing in the circumstances of this case to 
suggest any reason why special leave should 
be given. A matter such as this is evidently 
one which the Legislature intended to leave to 
the discretion of the District Coart. Under 
such circumstances leave to appeal should 
only be granted in special cases and we find 
nothing in the record before us to justify us 
in treating this as a special case. 

In these circumstances, we dismiss this 
appeal with costs, 

Appeal dismissed, 


MADRAS HIGH COURT. 
Civit, Soir No. 260 or 1912. 
November 12, 1912, 

Present; —Mr. Justice Bakewell. 

K. SHEIK MEERAN SAIB-—PLAINTIFF 

versus 

C.iRATNAVELU MUDALY--DEFENDANT. 

Malicious proseculion—Cause of action—Complaint 
of defamation made—Inquiry held by Magistrate wnder 
s. 202, Criminal Procedure Code—Notice of inquiry 
oven to accused whether legal—Complaint dismissed 
after hearing Counsel jor both parties—-Prosecution of 
accused, by complaint—Notice of inquiry under s, 202, 
whether a summons issued— Criminal proceedings, when, 


commen * meaning of--Criminal Procedure 
Col 8. . 200, 202, 203, 204, Chap 
X 


"ing a complaint charging 
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the plaintiff with the offence of defamation informed 

him by notice of the institution of the complaint and 


that a preliminary inquiry, under section 202, 
Criminal Procedure Code, would be held on a certain 


date. On that date the plaintiff appeared before the | 


Magistrate with Lis legal advisor. The Magistrate held 
the inquiry and after hearing Counsel for both parties 
dismissed the complaint. Upon these facts, the plaint- 
iff gued the defendant for damages for malicions pro- 
secution: : 

Held, (1) that the plaint did not disclose a cause of 
action inasmuch ason the facts averrel tharo was 
no prosecution of the plaintiff by the defendant; 

(2) that the notice of preliminary inquiry issued 
by the Magistrate was neither prescribed nor con- 
templated by the Code of Criminal Procedure; ; 

(3) that the notice of preliminary inquiry was 
nothing but a mere intimation of the action the 
Magistrate intended to take, and that it did not 
amount either to a summons or ro an invitation to 
the plaintiff to appear or take any other step in the 


matter. . . - 
(4) that the hearing in this case by the Magistrate 


waa not authorised by the Code and could not, there- 
fore, be attributed to the defendant so as to render 
him responsible for any damage caused thereby to the 
plaintiff; 

Criminal proceedings againsb o person ordi- 
narily begin . with the issue of a summons or 
warrant, aud the prosecution of the accused com- 
mences with the issue of process, after the complaint 
has been entertained by the Magistrate; all the prior 
proceedings constitute at most an attempt by the 
complainant to prosecute the accused. 

The object of the procedure prescribed by Chapter 
XVI, Oriminal Procedure Code, is the separation of 
unfounded from substantial cases at the outset and 
to prevent innocert persons from being brought into 
the Police Courts and subjected to the annoyance of 


frivolous charges. 


Messrs. Ethiraja Mudahar and ER. Madan- 
gopal, for the Plaintiff. ; 
Messrs. Grant and Greatore, for the Defend- 


anb. 


JUDGMENT.—The plaintiff iu this case 
alleges that defendant preferred a complaint 
in the Presidency Magistrate’s Court, charg- 
ing the plaintiff with the offence of defama- 
tion, which, on the 30th July last, was 
- dismissed, under section 208 of the Criminal 
Procedure Code, after a preliminary ivquiry, 
and prays for damages for the malicious 


prosecution of the plaintiff. | 


Upon tho case coming on for settlement of 
issues, Counsel for the defendant argued that 
the plaint does not disclose a cause cf action, 
because the facts averred show that 
there was no prosecution by the defendant, 
lt is admitted that no process was issued to 
compel the attendance of the à 
the Magistrate, but the 
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notice, Exhibit A., to the plaintiff and held 
an inquiry under section 202 of the Code, 


‘and, after hearing Counsel for ;both parties, 


dismissed the complaint. The notices recites 
that the defendant had filed an information 
ani complaint bsforo the Magistrate, charg- 
ing the plaintiff with the offence of having 
defamed the former aad praying that a 
summons might issue against the latter, and 
continues as follows:—- Notice’ is hereby 
given that a preliminary inquiry will be held 
in the maiter of the comolaint at this Court 
at ll a.m, on 8rd day of July 1912.” The 
document is thus a mere intimation that the 
Magistrate intends to take action upon the 


‘complaint, and does not amount either to 
a summons or 63 an invitation to the party .- 


charged to appear or take any other step 
in the matter; moreover, ib is not- included 
in the fifth Schedule of the Code as one of 


the forms to be used by the Court, nor does 


it appear to be prescribed or contemplated 
by the Code of Criminal Procedure, 1898, 
Nevertheless, upon receipt of a formal 
document of this kind, the party affected by 
the complaint might well think it expedient 
toappear and be represented by his legal 
adviser on the day mentioned and if he did 
so appear, he would naturally desire to ba 
heard and possibly to adduce evidence. 
Chapter XVII of the Code is entitled “of 
the commencement of proceedings before 
Magistrate” and read together with Chapter 
V1 "of process to compel appearance” shows 
that proceedings ordinarily begin with the 
issue of a summons or warrant. Prior ta 
the issue of process, the Magistrate has to 
satisfy himself that there are sufficient 
grounds for setting the law in motion [gec- 
tion 204 (1)] and for that purpose he is 
bound to examine the complainant (sec- 
tion 209) and may postpone the issue of 


"process while he inquires into the matter 


himself or a local investigation is made by 
another person (section 202). 

Jt appears to me that the object of the 
procedure prescribed by Chapter XVI, which 
is entitled "of complaints to Magistrates” 
is the separation of unfounded from sub- 


stantial cases ab the outset, and to prevent. 


innocenb persons from being brought into the 
Police Courts and subjected to the annoyance 
of frivolous charges, and that this object is 
frustrated by the procedure adopted in this 
case, 


t 
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In a warrant case such as this is, the Ma- 
gistrate may issue a summons to the accused 
to appear, section 204 (1), and may dis- 
charge the acensed at any stage of the case, 
section 253 (2). Having regard to this 
provision and section of the Code above 
mentioned, I am of opinion that thé hearing 
in this case by the Magistrate was not 
authorised by the Code, and cannot, therefore, 
be attributed to the defendant so as to render 
him responsible for any damage caused 
thereby to the plaintiff. I am also of opi- 
nion that these provisions show that the 
prosecution of the accused commences with 
the issue of process, after the complaint has 
been entertained by the Magistrate, and that 
the prior proceedings constitute at most an 
attempt by the complainant to prosecute the 
- gecused, 

l'donot think it necessary to discuss the 
English and Indian cases which have been 
sited, since thay are fully dealt with in two 
decisions of the Calcutta High Court report- 
ed as WeRozario v. Gulabchand Anandjee (1) 
and Golapjan v. Bholanath Khetry (2), with 
which, L entirely agree, 

For| these reagone, Lam of opinion that the 
plaint discloses no cause of action and, accord- 
ingly, dismiss the suit with taxed costs. 


< Sut dismissed. 
(1) 6 Ind. Cas. 877; 87 C. 858. 
(2) 11 Ind. Cas. 311; 33 O, 880; 15 0. W. N. 917. 





BOMBAY HIGH. COURT. 
ORIGINAL SIDE Civiu Arrear No. 6 or 1913. 
August 26, 1913. 
Present:—~Sir Basil Scott, Kr., Chief 
Justice, and Mr. Justice Batchelor. 
SORABJI HORMUSJI BATLIVALA— 
DEFENDANT— ÀPPELLANT 
versus 


JAMSHEDJI MERWANJI WADIA— 


PrAINTIFF— RESPONDENT. 

Damages—Driving friend gratuitously in motor 
car— Driver skilled in driving-—Duty to act to the best 
of skill reasonably expected of such a man in such 
matters—Gross and culpable negligence in driving 
—Liability in damages for ‘injuries caused by such 
driving. 

Plaintiff sued to obtain damages for personal in- 
juries sustained while he, as a bare licensee, was being 
driven gratuitously by his friend, the defendant, in the 
defendant's motor car. Tho sole cause of the disaster 
was that the defendant, in order to get ahead of 
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an in-coming train, drove to the crossing and went 
over ib ab an excessive speed, and intotal disregard of 
the need for caution imposed by the fact that the road 
in front of him was hidden from his view on account 
of the abrupt turning: 

Held, (1) that the defendant was liable in damages; 

(2) that the driving of a motor car being a buei- 
ness or occupation requiring skill, and the defendant 
having that skill, and being a volunteer, was bound to 
act to the best of his skill, which must be such asa 
person skilledin such matters may reasonably be 
expected to possess; 

Wilson v. Bret, (1843) 11 M. & W. 113; 12 L, J. Ex. 
204, referred to. 

(3) that under the circumstances of the case, put- 
ting the skill and caution exigible from the defendant 
at their very lowest, the defendant was grossly and 
culpably negligent. 

Appeal from the following judgment of 

MACLEOD, J.--In any case, the plaintiff 
was in the position of a bare licensee and 
the duty of the grantor of the license, as 
stated in Volume XXI of Lord Halsbury’s 
Lawa of England at page 393, is to exercise 
such reasonable care while doing any act 
in connection with the license as the circum- 
stances of the case require. 

It has been contended, on the authority 
of Moffatt v. Bateman (1), that the grantor 
is only liable for gross negligence but gross 
negligence is defined by Lord Chelmsford 
as that degree of negligence which renders 
& person performing a gratuitous service for 
another, responsible. 

Bat “negligence,” as Lord Halsbury says 
(Volume XXI, page 360), "ina legal sense 
is a negative rather than a positive term, 
and, in any given circumstances, is the failure 
to exercise that care which the circumstances 
demand..........W here an act or omission is 
negligent, it may involve a greater or less 
degree of moral culpability, but, Bo far as 
any legal result is concerned, a classification 
on this basis will at most afford a ground 
for awarding greater or amaller damages. 
The material considerations are the absence 
of the care due in the circumstances of 
the case on-the part of the defendant and 
injury suffered by the plaintiff, and a demon- 
strable relation of cause and effect between 
the two.” 

In Harris v. Perry (p Co. (2), it was held 
by the Court of Appeal that where a person 
undertakes to provide for the conveyance 


(1) (1869) L. R. : * C. 115 at p. 122; 22 L, T. 140; 
6 Moore, P. C. (x. s.) 369. 

(2) (1903) 2 K. B. 219, 72 L. J. K, B. 726; 89 L. T. 
174; 19 T. L. R. 697. 
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of another, although he does so gratuitously, 
he is bound to exercise due and reasonable 
care, and the standard of reasonableness 
naturally must vary according to the circum- 
stances of the case, the trust reposed, and 
the skill and appliances at the disposal of 
the person to whom another confides a 
duty. Reasonable care, according to the 
circumstances of the ease, is the lowest 
degree of care that can be required of a 
man if there is any duty at all to exercise 
care, and it follows that the failure to 
exercise the lowest degree of care can only 
be caused by the highest degree of negli- 
gence. But the term ‘gross negligence’ is 
not a happy one. Once it is established 
that there is a duty incumbent on one 
person towards another to exercise care, 
the failure to perform that duty renders 
the former liable for the consequences of 
such failure. It follows from the anthorities, 
I have quoted above, that the failure to 
exercise such reasonable care, as the circum- 
stances of the case require, constitutes acbiou- 
able negligence and renders the grantor 
of the license liable for the consequences. 
The same conduct may be careful under 
certain ‘circumstances and negligent under 
Others. It may be perfectly safe and reason- 
able to drive at thirty or forty miles an 
hour on a broad straight road clear of 
traffic; it would obviously involve liability 
as being negligent to do so in a crowded 
street, The law is perfectly clear on the 
point and I am not attempting to lay down 
any new principle of law for the guidance 
of motorists. They always have been liable 
for the consequences of their failure to 
exercise reasonable care according to the 
circumstances when driving their friends. 
The sole question in this case is whether 
the defendant exercised such reasonable care, 

[His Lordship discussed the evidence, and 


found this question against the defendant; —] 


Once it is established that there has been 
negligence which involves legal liability for 
the consequences, then, it is left to the Court 
in this country—as it would be to the Jury 
in England—to assess the damages; and what 
has to be awarded is what the Court deems 
to be [fair and reasonable under all the 
circumstances of the case. It has been con- 
tended that different principles should be 
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applied in assessing the damages when the 
person who has inourred the liability is a 
friend who .has rendered gratuitous service, 
than when the defendant is a wealthy Railway 
Company or an omnibus Company carrying for 
hire,in which cases,nodoubt, the Jury are prane 
to give the plaintiff the highest compensation 
that justice will permit. But, as far as I am 
aware, there is no difference in the principles 
that must be applied. The Judge in direct- 
ing the Jury will direct them in exactly the 
same way whether the defendant is a private 
individual or a wealthy company, that is to 
say, the Judge will direct them to take into 
consideration the injuries sustained, the pain 
undergone, the effect on the health of the 
suffereraccording toits degree and its probable 
duration ag likely to be temporary or perma- 


nent, the expenses incidental to the attempt... 


to effect a cure or to lessen the amount of 
injury and the peouniary logs sustained by 


- the plaintiffs through inability to attend to a 


profession or business, as to which again the 
injury may be of a temporary character or 
may be such as to incapacitate the plaintiff 
forthe remainder, of his life: Johuston v. 
Great Western Railway (3). 


On the question of expenses, the evidence 
shows that the plaintiff has been under medi- 
cal treatment ever since the accident; he had 
to incur expenses in Bombay and he was 
advised to go to England to place himself 
under English Surgeons. Unfortunately, it 
cannot be said that the plaintiff is now in 
a better condition than he would have been 
if he had stopped in this country. Still it 
cannot be said that he was wrong in obtain- 
ing the best medical advice he possibly 
could. . With regard to the medical expenses 
up-to-date, together with the expenses of 
travelling, it seems clear from the accounts 
which have been produced that Rs. 8,000 is 
a reasonable figure to allow. As to the pain 
and suffering undergone, there can be no 
doubt that the accident was of the most 
serions nature, causing at the -time intense 
pain, and thereafter during the treatment 
pain and great bodily ineonvenienee. In ad- 
dition, there has been a shock to the plaintiff's 
nervous system, which it is clear on the 
medical evidence he has not yet recovered 


(3) (1904) 2 K. 3. 250 at p. 256; 73 L. J. K.B, 568; 
50 W, R. 612; 91 L. T. 197; 20 T. L, B. 455. | 
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from. Beyond that, it is clear, whether a 
a new socket is formed or not, or whether 
heis able to gain greater mobility or sta- 
bility for the leg, there must in any case be 
in the future, from the consequences of the 
accident, a certain amount of pain and bodily 
inconvenience. In Kessowjee v. G. I. P. 
Railwiy Oo. (4), on this head, the Court 
allowed Rs. 5,000 and that was not interfered 
with by the Privy Council. In that case, 
there was only a fracture of the leg, the 
' jajury was severe but in no way comparable 
to the injuries sustained in this case by the 
plaintiff, nor did it appear to have caused 
suffering or bodily inconvenience to the extent 
to which the present plaintiff has been and 
wil be put to. I have to consider not only 
what he has suffered for the past two and a 
quarter years, but also what he will have to 
suffer in the fature; he will be a cripple for 
life, though he may be able to walk with the 
help of a stick within a year orso, It has 
also to be taken into consideration thas the 
plaintiff cannot ba altogether free in the 
future from the expense of medical and surgi- 
cal attendance. As it has been observed, this 
is theouly occasion on which he will be able 
to recover compensation. Taking all these 
things into consideration, I cannot say that 
the amount claimed appears extravagant, that 
is to say, Rs. 10,000. 


Then, there is the actual loss of income 
during the recovery from the accident. That is 
something which can be fairly accurately as- 
certained on the evidence. The plaintiff was 
working as a broker and commission agent, 
and it is proved that during the lagt twenty- 
two months, his average income was abont 
Rs, 450. It has been saggested that it is 
not fair to divide the total earnings during 
those months by 22 in order to arrive at hia 
average earnings, because there is one item of 
over Rs. 5,000 which represented the com- 
mission in‘effecting one particular lease. 
That was not an extraordinary item in the 
earnings of a broker, not au exoessive fea for 
the work done, considering that brokerage ia 
usually charged on the value of the 
lease or on the value of the property on 
account of which the work is done, Ib was 
sought to raise an analogy with the 
case of Phillips  v.' London and South. 


(4) 6 Bom. L. R, 073. 
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Western Railway Oo. (5), where the plaintiff 
was a doctor earning £6,000 to £ 7,000 a 
year. Plaintiff had on one occasion earned a 
single fee of 5,000 guineas, and it was 
considered that this should not ba taken into 
account when calculating average earnings. 
There is no comparison between a single fee 
of 5,000 guineas earned by a doctor for 
one operation and one item of brokerage 
earned by a broker on one transaction accord. 
ing to the usual seale of commission which 
brokers earn. There might have been some 
analogy if the plaintiff had received com- 
mission based on an excessive scale. No 
doubt, in the case of estate-brokers, a broker 
may go for several months without effecting 
a bargain bebween purchaser and seller, or 
lessor and lessee, or mortgagor and mortgages. 
It does not follow that because after several 
months he suceseds.in earning commission on 
one transaction that one can say that it ig 
an extravagantitem which should not be taken 
into account in calculating his average earo- 
ings. The plaintiff for the period of two and 
a quarter years has been unable to carry on 
his business and it is perfectly reasonable t> 
consider that he has lost, as far as an averaga 
man can jadge, something like Rs, 400 or 
Rs. 500 per month. Ib is quite possible that 
his business might have increased. Hs has 
proved from his correspondenca files that at 
the tims of the accident he had a numbar of 
transactions in hand some of which might 
have materialised. The fact that the plaint- 
iff has friends who ara inclined to pat busi- 
ne3s in his way was made use of by the da- 
fondant as an argumanb against my taking 
the plaintiff's past-earnings asa fair indioa- 


' tion of what he might hava earned after 


the accident, but, as far as I can gee, this fact 
would rather go to show thas the plaintiff’s 
earnings would have been likely t» inoreaga 
if he had not b3en incapacitated. 


Then as regards fature earnings, there is 
evidence that the plaintiff will ba able to gat 
about at some future date, but he will never 
re-gain that activity of limb s> essantial to a 
broker's basiness. Although he may go 
about in a carriaga or motor, he has to got 
in and out of his conveyancs to go up to the 
offices of his clients. And assuming that the 


(5) (1879) 5 
W. R. 10; Wih 


Q. B. D Dis. 


at p. 87; 4l L.T. 121 ag 
L, J. Q B 
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plaintiff will be able to carry on his business 
with the aid of carriages and motors, he will 
have to incur larger expenses than he would 
have had to incur if he had the full use of his 
leg. It would not be right to direct a Jury 
that they should award damages on the, basis 
of the probability of the plaintiff never earn- 
ing anything more during the rest of his 
life nor would it be correct to tell them that 
they should award nothing at all for pros- 
pective loss of income: see Phillips v. London 
and South Western Railway Oo. (5), where 
James, L. J., says: “You are to consider what 
his income would probably have been, how 
long that income would probably have lasted, 
and you are to take into consideration all the 
other contingencies .to which as practice is 
liable.’ Ihave to decide what is fair and 
reasonable compensation under all the circum- 
stances of the case. 

Even according to the evidence of Colonel 
Street, he could not be in any way positive that 
the plaintiff would be able to walk about with 
the help of a crutch or a stick. Colonel Street 
had known of cases of hip disease in which 
new fibrous tissues had been formed which 
enabled the patient's leg to bear the weight 
of the body but it would hardly be safe to 
establish a complete comparison between a 
ease of hip disease anda case like this of 
fracture of the acitabulum which occurs most 
rately even within the knowledge of the 
English Surgeons. Eighteen months have 
elapsed, since the operation undergone by 
the plaintiff in May, 1911, and the de- 
fendant has not been able to establish that 
. the plaintiff is able to use his left leg so 
as to get about for any practical purpose 
either with a single erutch or with a 
walking stick. Therefore, I must take into 
consideration nob only the actual loss of 
income in the past but the inevitable loss 
of ineome for a eonsiderable period in the 
future, and endeavour to come toa con- 
clusion asto whatis fair and reasonable 
under all the circumstances of the case to 
the plaintiff. I estimate the damage under 
this head at Rs. 20,009, 

From this judgment, 
pealed. 

Mr. Setalvad, (with him Messrs. Davar 
and Mody), for the Appellant. 

Mr. Strangmin, (Advocate-General) with 
him Messrs. Vadia and Bahadurjr, for the 
Respondent 
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JUDGMENT.—The suit, which gives 
rise to this appeal was filed to obtain 
damages for personal injuries sustained : 
while the plaintiff, as a bare licensee, was 
being driven gratuitously by his friend, 
the defendant, in the defendant’s motor 
ear. 

The learned trial Judge, Macleod, J., has 
found that the defendant is liable on the 
ground of negligence, and has awarded to 
the plaintiff the sum of Rs. 38,000 as 
damages. The defendant now appeals from 
that decree. 

It will be convenient to use the word 
accident’ in reference to the occurrence, 
but the word must be understood in its 
popular sense, and not as indicating any 
suggestion as to whether the occurrence 
was, or was nob avoidable. The accident, 
then, occurred while the defendant was 
driving & party of relatives and friends in 
his white steam car from Deolali to [gatpuri. 
On the way there is a level -crossing over 
the G. I. P. Railway and this crossing 
admittedly is such as needs some degree 
of care to pasg in safety. Ooming from 
Deolali, it is approached on a fairly straight 
road, but the crossing itself turns to the 
left somewhat abruptly from the road, 
and, when once the crossing is passed, the 
road swings round sharply to the right: 
see the plan, Exhibit B. Moreover, as this 
plan and the photographs on the record 
Show, this sharp turn of the road to the 

right is invisible to an approaching driver © 
until he is practically over the level crossing; 
and his view to his front ig further impeded 
by a Railway gateman’s lodge situated on 
the far side of the crossing to the approach- 
ing driver's right ‘hand. Admittedly, the 
defendant’s oar, for one reason or another, 
failed to take the sharp right-handed turn 
after the crossing : instead of doing so, it 
preserved its direction in practically a 
straight line, with the result that just 
beyond the crossing it left the road and 
ran, or jumped, down the bank to the left 
into the paddy field beyond. Except the 
defendant himself, who was at the wheel 
and thus had some support, all the occupants 
of the car were thrown out with -much 
violence, and were. moreor less seriously 
injured; one little girl was unfortunately 
killed outright, and the plaintiff received 
such grave injuries to his leg that he will, 


Vol. xxi] 


SORABJI HORMASJI t€. JAMSHEDJI MERWANJI. 


as the medical evidence proves, remain a 
cripple for the rest of his life, 

The first question which arises is whether 
the learned Judge below was right in 
holding that the defendant is in law lable 
in respect of the injuries caused to the 
plaintiff; The plaintiff, as we have said, 
was a bare licensee, and the defendant in 
driving him was giving M his services 
gratuitously as a friend. [n these cir- 
cumstances, it 18 contended for the defendant 
that no liability can attach to him unless 
he is shown tohave been guilty of gross 
negligence, of something amounting to 
culpable default, and that in law he is 
not lable for mere want of foresight or 
mistake of jadgment. In support of this 
contention, Mr.  Setalvad has cited Moffatt 
v. Bateman (1) and Giblin v. McMullen (6). 
If the law laid down in these deoisions 
caused “any” embarrassment to the present 
plaintiff in the facts underlying this appeal, 
it might be relevant to observe that Giblin v. 
McMullen (6) was not a case of an accident at 
all, and that in Moffatt's case (1), the judgment 


was largely based upon the consideration that. 


the evidence did not disclosa any tenable 
theory to explain how the accident arose. In 
our opinion, however, it is unnecessary to 
pursue this subject, because thia case must 
be decided on its own facts, and those facts 


are decisive against the defendant even on the 


assumption that the rulings in the two cited 
cases are applicable witbout reservation or 
qualification, In other words, ib is uvneces- 
sary here to attempt either to fix the precise 
difference between negligence and gross 
negligence, or to define the exact degree of 
the defendant’s liability. For, in our view, 
on the facts of this case, the defendant’s 
negligence and carelessness were such that, 
putting the law as to his responsibility most 
favourably to him, ib is impossible to acquit 
him of liability: assuming that gross negligence 
amounting to culpable default is required, 
then we think we have it here. 


It appears to us, however, that the do- 
termination of this point of law will be facili- 
tated if we consider nob so much the degree 
of negligence which would expose the defend- 
ant to liability as the nature of the positive 
duty, which, in the circumstances of this case, 


<6) (1868) L. R. 2 P. C. 317; 5 Moore, P. C. (x. 8.) 
i: 98 L. J. P, C. 25; 21 L, T, 214; 17 W. R. 445. 
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was cast upon him. Upon thisaspect of the 
matter, we have the guidance of the Harl of 
Halsbury's "Laws of England" (Title Negli- 
gence’, Article 641). Mr. Setalvad admits 
that the driving of a motor car is & business 
or occupation requiring skill, and undoubtedly 
the defendant had that skill: that being so, 
and he being a volunteer, the article cited 
lays down that he was bound to act to the 
best of his skill, which must be such as a 
person skilled 1n such matters may  veason- 
ably be expected to possess.  Hefereneo may 
be made to Wilson v. Brett (7), where the 
point is illustrated. That was a case where 
the defendant, who was skilled in the 
management and riding of horses, rode the 
plaintiff's horse gratuitously at the plaintiff's 
request in order to show the horse for sale. 
In riding over slippery ground, the defendant 
let down the horse and injured him by break- 
ing his knee, The Jury found for the 
plaintiff, and ona motion for a new trial on 
the ground of misdirection, Parke, B , stated 
the Jaw thus in his judgment:— The defend. 


-ant was shown to be a person conversant 


with horses, and was, therefore, bound to use 
Buch care and skill as a person conversant 
with horses might reasonably be expected to 
use: if he did not, he was guilty of negligence. 
The whole effect of what was said by the 
learned Judge as tothe distinction between 
this.case and that of a borrower, was this; 
that this particular defendant, being in fact 
a person of competent skill, was in effect in 
the same situation as that of a borrower, 
who, in point of law, represents to the lendor 
that he is a person of competent skill. In 
the case of a gratuitous bailee, where his 
profession or situationis such as to imply 
the possession of competent skill, he is equal- 
ly liable for the neglect to use it.” And 
Alderson, B., gave judgment to the same 
effect. In our present case, the defendant 
was admittedly a person of competent skill 
in driving a motor car, though the evidence 
suggests that he was a nervous driver; 
moreover he placed himself in a situation 
which implied the possession of competent 
skill. - 

If this is a correct statement of the law, 
the only question which remains is whether 
the defendant at the critical point of the 
drive exercised such skill as a person skill- 

(7) (1843) 11 M. & W. 113; 12 L. J. Ex. 264; 63 


R. R. 528. 
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ed in driving motor ears may reasonably 
be expected to possess. We entirely agree 
with Macleod, J., that this question must 
be answered in the negative. In our 
opinion, the evidence establishes that the 
sole cause of the disaster was the excessive 
and reckless speed at which the defendant 
was driving. It appears to us that this 
explanation is the only reasonable explana- 
tion of the proved or admitted facts, 
and is also the explanation which defendant 
himself offered immediately after the acci- 
dent. It is not easy to feel quite confident 
as to the details of the defence which is 
now attempted; but the gist of it appears 
to he in the assertion that, as the defendant 
approached the level crossing, only the left 
-hand gates were thrown open for his 
passage, and that the roadway was thus 
Bo blocked that even at the eight or nine 
miles an hour at which he was travelling 
he was unable to turn the car after it had 
passed the further gate. Upon the evidence 
it is, we think, not possible to hold that the 
incident occurred in this way. It is, however, 
material to note that, on his own showing, 
the defendant, at least by the time he had 
reached the crossing, becaine aware of the 
proximity of the oncoming express, and 
accelerated his speed on this account. It 
might at first sight seem that this was a 
very plausible admission, and, being to some 
extent against the defendant/'s own interest, 
should be accepted as the whole truth; but it is 
to be observed: that in view of the defendant's 
first statements made on theTIgatpuri platform 
in the presence of such independent witnesses 
as Cherry and Arnot, it was not open to the 
defendant to avoid the admission thathe 
quiekened his speed ab or about the crossing. 

"The foundation of the defendant’s case as 
made in this appeal lies in the contention 
thaton his approaching the crossing, the 
. right hand gates were closed to him, that he 
had to pass through the left hand gates, 
which alone were opened to him, and that 
in consequence his course was fatally ham- 
pered, lt is very possible that the defendant, 
iu the moment of confusion and danger, did 
not really observe the condition of the 
gates, but in any event we are satisfied that 
his present account of their position is 
incorrect. His own best witness, indeed the 
only witness on the defendant’s side who 
inspires us with any confidence as to the 
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circumstances of the accident, is Mr. P. 8. 
Taleyarkhan, who was driving the Renault 


-car containing the other members of the 


excursion. Mr. Taleyarkhao, who crossed 
the railway a minute or two- before the 
defendant came up in the steam car, deposes 
that the right hand gates were opened for 
him and that he had no difficulty in keeping 
to the road; it is indeed admitted by Mr. 
Setalvad, and is manifest from the plans, 
that the crossing -and turning present no 
more difficulty if the right hand gates are 
open than if all the gates dre open, and 
defendant’s case confessedly depends upon 
the theory that the left side gates, and 
they alone, were open. Now the evidence 
is practically uniform that, just after 
Taleyarkhan had crossed, the gateman was 
proceeding to shut the opened right gates, 
when he heard the defendant’s horn and, 
suspending the operation of closing the 
gates, he at once threw them open. fb is, 
in our judgment, not believable that at such 
a juncture the gateman should have taken 
the useless trouble to finish closing the 
balf closed right gates in order that he might 
open the less convenient left gates which 
weie fash shut. Farther if we were forced 
to suppose, that the gates on one side only 
were opened, it is reasonably certain that 
they would be the right hand gates; they 
gave the driver a very much more con- 
venient access, as the gateman must have 
realised, and realised the more readily as 
the road is frequented by motor cars. Even 
on this footing, therefore, the defendant’s 
ease fails. But upon the evidence, we see 
no escape from the conclusion that all 
four gates were thrown open to the defend- 
ant’s passage. We do not for a moment 
suggest that Mr. Taleyarkhan is not telling 
the truth to the best of his recollection, 
but if, as he admits, he found the right 
hand gates open, he would not be concerned 
to observe whether the left gates were open 
or shut, for their position would have been 
a matter of no moment to him. However 
that may be, we find that in fact all four 
gates were opened for the defendant, This 
finding seems tous to be established by 
the independent witnesses, Sbivram Cupe, 
Gangaram Dagdu, and Ganpat Bhau. 
These men, who are Hindus and have no 
interest in the success of either. party, are — 
not shaken in cross-examination; their nate 
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ments carry conviction to our minds, and 
they were believed by the learned Judge 
who heard and saw them. We do not seek 
to fortify them by the similar testimony of 


—~-the chauffeur, Shekh Lal Mahomed, because 


there are passages in his deposition which 
lead us to doubt whether he is telling the 
whole truth. But we rely upon Shivram, 
Gangaram and Ganpat; and these witnesses 
prove not only that all four gates were 
opened for the defendant, but that the 
defendant came up to the crossing and 
passed over it at excessive speed. There 
is all the more reason to accept this 
evidence as to excessive speed because it 
really derives confirmation from defendant's 
own version. Admittedly, he accelerated 
because be knew thetrain was approaching: 
the only question is, when did he do soP 
He says he did so on reaching the first rail 
at the crossing while the plaiatiff’s witnesses 
declare that he came up to the crossing at 
high speed. Now Mr. Arnould’s testimony 
and the other evidence prove that - the 
lowered signal, which, apprising the defend- 
ant of the approach of the train, led him 
to increase his speed,” would have been 
seen long before he reached the crossing; 
and, in any event, if he was safely on the 
crossing going at seven or eight miles 
an hour, with no train in sight, his 
passage was assured, and there was no need 
to quicken the speed. There are also three 
other facts disclosed upon the evidence which, 
as we think, corroborate the plaintiff's case of 
excessive speed, and are scarcely reconcilable 
with the defendant’s version: these facts 
are, first, that, with the exception of the 
defendant who had hold of the steering 
wheel, all the occupants of the car were 
shot vidlently out; secondly, that the car 
did not run down, but jumped, the fairly 
easy Slope of the bank down from the road 
into the field; and, thirdly, that the car ran 
on for a distance of as much as thirty feet 
into the soft, muddy paddy field. 

Turning now to the account which the 
defendant himself gave of the event shortly 
after its occurrence and before he had had 
time to "think alot over the causes of.the 
accident,” a8 in his own words he has since 
done, we find this account established by the 
two independent witnesses, Arnot and Cherry. 
No attempt has been made by defendant’s 
Counsel to discredit these gentlemen in any 
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way, and indeed the most that the defendant 
himself can allege against them is that they 
do not report his statements verbatim, That 
may be so,. but we think that no one who 
reads the depositions of these witnesses fairly, 
without any effort to evade their plain meau- 
ing, cau fail to understand their significance 
"He said", says Mr. Cherry, referring to the 
defendant, "he either saw or knew the- train 
was coming,” He saw the gates open, and 
hurried on to get through before the train, 
He was unaware of the turn to the right, 
and went straight on.” Mr. Arnot confirms 
this account, and there can be no doubt of 
its truth. We have it, therefore, that within 
a few hours of the occurrence the defendant 
in explaining it attributes it to his own haste 
in trying to rush through the open gates and 
to his ignorance of the abrupt turn; that, in 
our judgment, is enough to dispose of the 
theory that any gates were closed against 
him, or that his speed was within the limits 
It may be added 
that this almost contemporaneous explanation 
makes no mention of muddy roads, of the car 


‘being bumped badly over the rails, of the 


gear being loose, or of any other matter on 
which the defendant’s case is now sought to 
be based. The occurrence is attributed to 
two causes only, high speed and the driver's 
carelessness as tothe character or direction 
of the invisible road in frontof him. We 
have no doubt that these causes, and these 
alone, led to the disaster which the defend. 
ant himself has such good reason to deplore, 

As to the evidence called for the defence, 
ibis unnecessary to add much to what has 
already been said. Upon che defendant'a 
own testimony, ib is, as we have indicated, 
nob possible to rely; that may well be be. 
cause his observation ab the time of the 
sudden disaster was imperfect or because on 
looking back at these events and pondering 
over them from his own point of view, his 
memory has beirayed him. But the result is 
that his version of the disaster cannot be 
accepted. And in the circumstances of the 
case, we cannot concede that that version 
derives any increased plausibility by reason 
of the fact that itis more or less supported 
by the defendant’s own wife and her father, 
Nor is the balance of the evidence materially 
affected by the testimony of the boy, Kaiko. 
bad Mody, who admits his sense of obligation 
to the defendant, or of Temuras Mody who 
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is apprenticed to the defendant and is work- 
ing under his manager, As to Mr. Taleyar- 


khan, his evidence, in so far as it tells in the . 


defendant's favour, has already been son- 
sidered. 

On a consideration of'the whole evidence, 
therefore, we are bound to agree with the 
conclusion of the learned trying Judge that 
the sole cause of the disaster was that the 
defendant, in order to get ahead of the 
coming train, drove to the crossing and over 
it at excessive speed, and in total disregard 
of the need for caution imposed by the fact 
that the road in front of him was hidden 
from his view on account of the. abrupt 
turning. In these circumstances, we cannot 
doubt that, putting the skill and caution 
exigible from the defendant at their very 
lowest, he was grossly and culpably negligent, 
It follows that he is liable in damages. 

As to the amount of damages which should 
be awarded, the learned Judge has allowed 
Rs. 8,000 on the score of expenses, 
Ra. 10,000 on the score of -pain and suffering, 
and Rs. 20,000 on the score of loss of income, 
past and prospective. 
been canvassed by Mr, Setalvad for the de- 
fendant, but we have heard no argument 
which would justify usin interfering with 
the damages allowed under the two last 
mentioned heads. The plaintiff isa young 
man who had a career of good promise be- 
fore him. That career has-been rained; he 
has already suffered inténse pain and is 
likely to suifer in the future, he is crippled 
for life; and his means of earning a fair in- 
come in the future, if they have not been 
destroyed, have been lamentably reduced. 
Therefore, on neither of these heads can the 
damages awarded be regarded as excessive. ` 

We think, however, that & reduction of 
Rs. 2,000 should be made from the Rs, 8,000 
. which Macleod, J., allowed for expenses. 
The details supplied by the plaintiff in 
Exhibit 10 show that these expenses have 
been calculated on a somewhat extravagant 
soale yet the plaintiffs own estimate is ex- 
ceeded by the learned Judge by about 
Rs. 400. We cannot allow Mr, Setalvad’s 
contention that the plaintiff was not justified 
in going to England ab all for treatment, 
seeing that he was advised to doso by his 
own Surgeon, Dr. Masina, a gentleman of 
acknowledged professional skill. But the 
expenses incurred while in England on ac- 
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count of hotel and other charges and various 
sums debited on account of board and lodg- 
ing, clothing, and expenses at Deolali seem 
to us to be exaggerated, and upon considera. 
tion of the evidence and the arguments on 
these points, we think it right to reduce the 
Rs. 8,000 on this head to Rs. 6,000. 

The result, therefore, is that the only 
alteration to be made in the decree is that 


the damages allowed to the plaintiff are to . 


be Rs. 36,000 instead of Rs. 38,000; in other 
respects, the decree under appeal is affirmed. 

As to costs, each party will bear his own 
costs of the last day’s hearing of the appeal, 
and all other costs in the -appeal must be 
borne by the defendant-appellant. 

Appeal dismissed, 

Attorneys for the Plaintiff: Messrs. Payne 
& Co. 

Attorneys for the Defendant: 
Oaptain and Vaidya, ` 


ALLAHABAD HIGH OOURT. 
First Cryin APPEAL No. 215 or 1912. 
November 6, 1913. 
Present; —Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kt. 
JUGAL KISHORE AND OTHERS— PLAINTIFFS 


— APPELLANTS à 
Versus 
GANGA SINGH AND oTHERS—DEFENDANTS — 
RESPONDENTS. 


Hindu Law—Joint family —Suiton mortgage— Manag- 
ing member not party to suit — All members of joint 
family are necessary parties—Non-joinder. 


Messrs ‘ 


* 


Where a mortgage suit is brought against a 


joint Hindu family, all the members of the family , 


are necessary parties to the suit if it is not against 
the managing member of the family. 

Hort Lal v. Niman Kunwar, 15 Ind. Oas. 126; 34 
A549; 9 A. L, J. 819, distinguished. 


First appeal from the decision of the Sub- 


ordinate Judge of Aligarh, dated the 28th 
March 1912. 

. Mr. M. L. Agarwala (with him Mr. Mohan 
Lal Sandal), for the Appellants. 


The Hon’ble Mr, Mott Lal Nehru, for the 


Respondents. 

JODGMENT.—This appeal arises out of 
a suit on foot of a mortgage, dated the 12th 
of June 1878. A number of pleas were 
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raised in defence, amongst them a plea that 

the mortgage has been paid and satisfied and 

a further plea that one Deo Kishen, who 

was a member of the joint Hindu family 
_-faotereated in the mortgaged property, was nob 
made a party to the suit. It appears that 
the property was brought to sale as far back as 
the 20th of September 1886. It was then 
put up for sale on foot of a mortgage and 
purchased by the answering defendants. 
They have been allowed to remain in undis- 
puted possession ever since the time of their 
purchase until the present suit was instituted 
on the 6th of August 1910. It is very 
difficult to understand why the plaintiffs, 
assuming their claim to be a genuine one, 
did not put forward their claim until such a 
late period, more particularly as by their 
own admission they have lost a very large 
amount of interest. However this may be, 
ib is only necessary for us to deal with the 
plea of non-joinder of Deo Kishen. The 
Court below has found that Deo Kishen 
was a member of the joint family who are in 
possession of the mortgaged property and to 
whom it belongs. This Court has held that 
all members of a joint family whose joint 
property is being sold are necessary parties 
toa mortgage suit. It was, no doubt, held 
that where the managing member of a joint 
family is a party to the suit, all the members 
of that family are parties through the 
managing member of the family and that 
they are represented by him [see Hori Lal 
v. Niman Kunwar (41)]. 1f, therefore, Deo 
Kishen was a member of the joint family 
to which the property belongs and if the 
managing member is not a party to the suit, 
the plaintiffs’ claim was rightly dismissed on 
the ground of the absence of a necessary 
party. We have considered the evidence 
and see no reason to differ from the finding 


of the Court below that Deo Kishen was a ' 


member of the joint undivided family. The 
plaintiffs altogether failed to show that the 
managing member: of the family was a party 
to the suit. On the contrary, we are much 
inclined to believe that Deo Kishen, whom 
the plaintiffs omitted to make a party, was 
the managing member. It is said that this 
is hard on the plaintiffs We may point 
out that if they had brought their suit within 
a reasonable time, the moment it was men- 


b (1) 15 Ind, Qas, 126; 34 A. 549; 9 A. L. J, 819. 
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tioned that a member of the joint family was 
not a party, the Court would have at once 
added him and made him a party on proper 
terms. The diffieudlty in the present case 
is due to the fact that the plaintiffs delayed . 
so long in making their claim and that the 
suit was barred against Dev Kishen before 
the amendment could be made. This being 
our view, it is unnecessary to deal with other 
issues. Wo, accordingly, dismiss the appeal 
with costs including fees on the higher scale. 
Appeal dismissed, 





BOMBAY HIGH COURT. 
Seconp Civit APPEAL No. 859 or 1912. 
August 20, 1913. 
Present: —Mr. Justice Heaton and 
Mr. Justice Shah. 
BAI UJAM —PLAINTIFF— APPELLANT 
versus — 
BAI RUKHMANI—Derenpant— 
RESPONDENT. 

Limitation Act (IX of 1908), s. 15 (1)--Part 
of decree under emecution—Stay of execution— Period of 
stay to be excluded. 

Where on an appeal from an order direoting oxocu- 
tion to proceed in respect of costs only, an order stay. 
ing the execution was obtained; 

Held, that the deoree-holder was entitled under 
section 15, sub-section (1) of the Limitation Act to 
exclude the period during which the execution had 
been stayed in computing the period for another 
application for execubion; the fact that the exeoution 
order related only toa part of the decree was im. 
material, 

Second appeal from the decision of the 
Acting District Jadge of Broach, in Appeal 
No. 44 of 1912, confirming that of the 
Subordinate Judge at Ankleshwar, in 


"Darkhast No, 501 of 1911. 


Mr. G. N. Thakor, for the Appellant. 

Mr. Q. S. Mulgaokar, for the Respondent. 

JUDGMENT.—This is an appeal by the 
decree-holder, who obtained a decree against 
the present respondent, and made an appli- 
cation for executing it on the 6th of August 
1908. That application was made against the 
defendant and the surety. The present 
application was made on the 12th of August 
1911. The judgment-debtor objected to the 
applicaticn on the ground of limitation. In 
both the lower Courts, this plea has succeed- 
ed, and the Darkhast has been dismissed as 
being time-barred. 

lu the second appeal before us, it hag 
heen contended by the appellant that the 
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application is in time on various groünds. 
Ít is not necessary to deal with all the 
grounds urged. in support of the appeal, 
as ib is possible to decide the appeal on one 
ground cnly. Ib is an admitted fact in the 
case that the present defendant and the 
surety appealed against the order made by the 
Court of first instance on the 80th November 
1908, directing execution to proceed as to 
a part of the decree, and in that appeal they 
obtained an order for staying the execution 
of the decree which remained in force from 
the 9th January to the 18th February 1909. 
It is contended on behalf of the appellant 
that under section 15 of the Limitation Act, 
this period ought to be deducted from the 
period of limitation, and that, if that period 
is deducted, the present application is in 
We think that this contention ought 
to be allowed, Under section 15, sub-section 
(1), of the Limitation Act, the appellant is 
clearly entitled to have this time excluded 
in computing the period of limitation in 
this case. The lower Appellate Oourt, 
while. dealing with this point, thought 
that as the order of the 30th November 
1908 related only to the recovery of 
costs, that deduction of time ought not to 
be made. We think that it is perfectly 
immaterial for the purposes of the present 
point as to whether the order of the 30th of 
November 1908 related only to a part of 
the decree. If the period during which the 
execution of the decree bad been stayed is 
excluded, the present application is clearly 
within time. 


We hold, therefore, that the application 


isin time. The order of the lower Appellate 
Court is reversed and the case remanded for 
disposal according to law. 
All costs to be costs in the application. 
Order reversed; Case remanded. 


CALCUTTA HIGH COURT. 
Lerrars PATENT ÁÀÁPPEAL No. 182 or 1911. 
May 27, 1913. 

Present: —-Sir Lawrence Jenkins, Kr., Chief 

Justice aud Justice Sir Ashutosh 
Mookerjee, KT. 
DURGA SUNDARI SEN GUPTA— 
PLAINTIFF— APPELLANT 
versus 
RAM KRISHNA PODDAR —DergNrAST— 


RESPONDENT. 
Hindu Law—Widow-—Property inherited from hus. 
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band —Power to make Will with consent of next male 
reversioners —Moveable inherited properties —Widow's 
power of disposal. 

Although a Hindu widow oan, with the consent of 
the next reversionary heirs, trausfer inter vivos the 
estate inherited by her soas to confer an absolute 
title on the transferee, she cannot, even with their 
consent, bequeath the estate by a Will so as to confer 
a title upon the devisee. 

Bajrangi Singh v. Monokarnika Bakhsh Singh, 8 M, I. 
T.1 (P. C.) 12 C. W. N. 74; 9 Bom. L. R. 1348;6 C. L. 
J. 766; 6 A. L. J. 1; 80 A. 1; 85 LA. 1; 17 M. L. J. 605, 
referred to. 

In.Bombay the currentof authorities is in favour 
of the Hindu widow’s absolute power of disposal 
over Inherited moveable properties; but in Bengal 
the widow’s power of disposal of moveable properties 
inherited by her is the same as her power with regard 
to immoveable property similarly inherited. 

Durga Nath Pramanik v. Chintamoni Dassi, 31 O, 
214;8 C, W. N. 11, relied upon. 


Appeal, under section 15 of the Latters 
Patent, from the judgment of Mr. Justice 
N. R. Chatterjea, dated August 29th, 1911, in 
Second Appeal No. 2352 of 1909, and reported 
at 12 Ind. Cas. 591. 

Babu Shashadhar Roy, for the Appellant. 

Baba Gopal Chandra Das, for the Respond- 
ent. 


JUDGMENT.—We . dismiss 
with costs. 


the appeal 


Áppeal dismissed. 


BOMBAY HIGH COURT. 
Orramnan Sips Civiu ArpeaL No. 1 or 1912, 
August 19, 1913. 
Present:—Sir Basil Scott, Kr., Chief 
Justica and Mr. Justice Batchelor, 
B. N. LANG — DsgrFENDANT— APPELLANT 
versus 
HEPTULLABHAI ISMAILJEE-— 


PLAINTIPF— RESPONDENT. 

Presidency Towns Insolvency Act (III of 1929), s. 17, 
proviso—Suit to enforce rights under mortgage—Official 
Assignee in possession of proceeds of decree assigned by 
insolvent by way of security — Right to proceeds unti 
claim of mortgagee satisfied. 

The power of a secured creditor to realise his 
security under the saying proviso to section 17 of 
the Presidency Towns Insolvency Act of 1909 covers 
the suit by the said creditor for enforcement of his 
rights under the mortgage, 

The Official Assignee, having executed a deoree 
which had been assigned by the insolvent by way of 
security, is in the-position ofa mortgagor. who has 
sold the mortgaged property and is in possession of 
the sale-proceeds. Until the claim of the mortgagee « 


Vol. XXI] 


B. N, LANG t£, HEPTULLABHAI ISMAILJEE. — 


is satisfied, the insolvent or his Official Assignee has 
no right to the proceeds of the decree. 

Lalchand v. Balkrishna, 21 Ind, Oas. 689; 15 Bom. 
L. R. 944 note, referred to. 


Appeal from the following decision of Mr. 


~- Justice’ Beaman, dated the 3fd December 


1912:— 

Beaman, J.— This isa suit by the plain- 
tiff against the Official Assignee to recover a 
sum of Rs. 2,000 secured by the mortgage of 
a decretal debt by an instrument, dated 
the 9th of June 1910. The defendant replies 
-. that the suit is barred by section 17 of the 
present: Presidency Towns Insolvency Act 
as no leave has been obtained. In support 
of that contention, I am referred to a recent 
judgment [Lalchand v. Balkrishna (1)] 
delivered by my brother, Davar, J. It 
appears that shortly afterwards upon a 
motion before Heaton, J., this jadgment 
was cited and that learned Judge, without 
expressing any opinion of his own, thought it 
right to follow it. It can only be: with the 
greatest reluctance and the utmost deference 
to the opinion of my brother Davar, J., that 
I do not adopt the same view. But I feel 
unable to accept the conclusion reached by 
Davar, J. After giving his judgment my 
best attention, 1 am sensible that there is 
much tobe said for the view he takes and 
that he has said it as well and as forcibly 
as possible, yet it appears to me that before 
that conclusion can be established, the 
language of section 17 with its proviso 
needs so much interpretation, even going 
to the length of inserting words, which 
are nob to be found in the section or the 
proviso itself, that I should hesitate long 
before départing fromthe plain and only 
meaning of the language used by the 
Legislature. The concluding words of the 
proviso seem to meto be conclusive, for 
if there were no such section as seotion 17, 
how could it be said that a secured creditor 
might not realize his security in the ordinary 
way by means of a suit? In some cases, it 18 
not easy to say how he could do so by any other 
means. Take for example the case of an 
equitable mortgage. Having read the proviso 
with the section very carefully and duly 
considered all the reasoning contained in the 
judgment of my learned brother Davar, J., it 
still seems to me that section 17, which 
is taken verbatim from section 9 of the 


English Bankruptcy Act of 1883, does and 
© (2) 21 Ind. Cas. 689; 15 Bom. L. R. 944 note, 
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is intended to save all the rights of secured 


‘creditors as they existed and were enforceable 


before the passing of that Aot, 

The learned Judge passed a decree in 
favour of the plaintiff for Rs. 2,000. 

Mr. Kanga, (with him Mr. Taraporevala), 
for the Appellant. : 

Mr. Strangman (Advocate-General) (with 
him Mr. Desai), for the Respondent. 

JUDGMENT.—Two questions have been 
argued inthis appeal, fisri, whether the 
plaintiff was the assignee by way of mortgage 
of the insolvent's decree, and, secondly, 
whether this suit, instituted without the 
leave of the Court, is barred as falling under 
the general prohibition of suits without such 
leave contained in section 17 of the Presi- 
dency Towns Insolvency Actor whether it ig 
saved by the proviso that the section shall 
not affect the power of any secured creditor 
to realise or otherwise deal with his security 
in the same manner as he would have been 
entitled to realise or deal with it if this 
section had not been passed. 

On the first question, there can be no 
doubt that the decision must bein the 
affirmative for the evidence is all one way 
and establishes the claim. 

The Official Assignee, having executed a 
decree which had been assigned to the 
plaintiff by way of security, is in the position 
of a mortgagor who has gold the mortgaged 
property and is in possession of tke sale pro- 
ceeds, Until the claim of the mortgagee is 
satisfied, the insolvent or his Official Assignee 
has no right to.the proceeds of the decree. It 
18 argued that the saving proviso to section 17 
does uot cover the present suit because the 
power of a secured creditor to realise his 
Security does not inelude a suit for enforce- 
ment of his rights. We are unable to 
accept this view. A suit is one of the re- 
cognised methods of realigation of mortgage 
securities, The expression ‘realise his 
security’ is quite an appropriate and well- 
recognised term to include all the remedies 
of the mortgagee. The following are ex- 
amples of its use in practice in relation to 
mortgagee’s Suits: — 

In In re David Lloyd & Oo., Lloyd v. 
Lloyd and Oo., (2), Jessel, M. R. s e 
as B rule, a mortgagee has a right to realise 
his security, and of course, as incidental to that, 


a right to bring an action for foreclosure,” 
(2) (1877) 6 Oh, D. 339 at p. 843; 25 W. R. 872, 87 


4 
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In Yate Lee on Bankruptey Act of 1883, 
under G. R. 73 (page 627), the following 
note occurs:— In 1852 by 15 & 15 Vic. 
c. 86, section 48, the Court of Chancery 
was, for the first time, authorised to direct 
the sale of a morfgaged property, instead of 
a foreclosure ‘ of the equity of redemption; 
and, from that time, applications by a mort- 
gageo for realisation of a security given by 
a mortgagor who became bankrupt, were 
usually made in chancery, the reason being 
that in chancery the mortgagee, as plaintiff, 
usually had the conduct of the sale, whereas 
under the rules, the trustee of the mortgagor 
had the conduct unless otherwise ordered, 
and that under the rules the trustee's costs 
were madea chargeon the property, and 
might have priority over the mortgage, 
contrary tothe practice in chancery which 
postponed them to the mortgagee’s claim. 
This is still the case under the present rules; 
and a mortgagee can, therefore, generally re- 
alise his security to greater advantage, by 
applying tothe Chancery Division, than by 
"applying: in Bankruptcy.” 

Lastly, we may refer toa rule in pari 
materia, viz., rule 14 (3) of the Companies 
Winding-up Rules, 1292, "Provided always 
that nothing in this rule or Order XLIX, 
rule 5, of the rules of the Supreme 
Court, 1883, shall authorise the transfer of 
any action by a mortgagee or debenture- 


holder for the purpose of realising his 
security.” | 
The necessity for these illustrations 


arises from the fact that in Lalchand v. 
Balkrishna (1), Davar, J., held that the 
words "powe^ to realise" in the proviso to 
section 17 only had referénce to the powers of 
mortgagees or pledgees to sell the property 
mortgaged or bypothecated to them without 
recourse to a suit, 
in dealing with & proviso in the same words 
as that now under discussion, Lord Hatherley 
‘declined to hold that where there was “an 
express reservation of all rights, a mortgagee 
should be precluded from proceeding in equity 
to enforce his security." 


Iu our opinion, the learned Judge in the 
present case was right in holding that the 
proviso to section 17 covers this suit as 


(3) (1871) 6 Ch. App. 585, 40 i. J. Oh. 689, 19 W. 


e 939. 


In White v. Simmons (8), 
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a suit by a mortgagee to realise his 
security. 


The appeal must be dismissed with costs. 
Appeal dismissed. 


Attorneys ‘for the Appellant: Messrs. - 
Bicknell, Merwanj?, Romer & Oo.| 
Attorneys for the Respondent: Messrs. 


Surajmal & Co. 


CALCUTTA HIGH COURT. 
SECOND Orvis Appeats Nos. 2924, 3296 AND 
8856 or 1910. 

August 27, 1913. 
Present:—Mr. Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 

. In No. 2924 
RAMDHARI SINGH— 
Derenpant No. 2— APPELLANT 
|» in No. 3296 ° 
KUNJ BEHARY SINGH —DseFENDANT 
No. 1— APPELLANT 
: In No. 3856 
RAM JANAM SINGH—Devenpant No. 4—~ 
APPELLANT 
Versus 
IN ALL THE THREE APPEALS 
PARMANUND SINGH AND OTAERS— 


PLAINTIFFS— RESPONDENTS. 

: Qo-heir — Liabitity--Contributions —Eapenses incurred 
by co-heir in litigation about joint property-~Exvenses 
in shrad of widow of common ancestor—Equitable 
set-of] —-Time-barred debt, 

A co-heir is not bound to bear his proportion of the 
expenses incurred for carrying on litigation in res- 
pect of the common property. ^ . 

Abdul Wahid Khan v. Shaluka Bibi, 21 T. A. 26; 21 
CO. 496 (P. O.) and Halima Bee v. Roshan Bee, 30 M. 
626; 2 M. L. T. 468; 17 M. L. J. 439, relied upon. 

The right of set-off exists not only in cases of mu- 
tual debts and credits, but also where cross-demands 
arise out of the same transaction, or are so connected 
in their nature and circumstances as io make ii 
inequitable that the plaintiff should recover and the 
defendant be driven to a cross suit. ; 

Clark v. Ruthnavaloo Chetty, 2 M. H. C. R. 296, 
followed. 

A time-barred debt may be claimed by way of 
equitable set-off,” 

Sheo Saran Singh v. Mahabir Pershad Shah, 32 O. 
576; 2 C. L. J. 78, relied upon. 

The plaintiff sued for recovery of his share of a 
certain sum of money belonging to the estate of R., 
of whom the plaintiff and the defendants were the 
reversionary heirs. The defendant claimed a set off 
in respect of the amount expended by him towards 
the shrad of R.’s widow: 
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Held, that, the plaintiff was liable to contribute his 
share of the reasonable expenses for the shrad, and 
that the defendant was entitled to the set-off claimed 
in this suit. 

Appeals from the decrees of the District 
Judge of Shahabad, dated June 29th, 1910, 
affirming those of the Second Munsif of Árrah, 
dated August 26th, 1909. 

Babus Mahendru Nath Roy and Raghunath 
Singh, for the Appellants. 

' Babas Provash Ohandra Mitra and Sushil 
Madhab Mallik, for the Respondents. 


JUDGMRNT.—These three appeals arise 
out of a suit instituted by the plaintiff-re- 
spondent for recovery of an one-sixth share of 
Rs. 7,717-14.4, which formed part of the 
assets, belonging tothe estate of one Ram 
Saran Singh, of whom the plaintiff and the 
defendants Nos. l to 5 are the reversionary 
heirs, and which were realised by the de- 
fendants Nos. 1 to 5 alone. 

The defendants admitted that the said 
amount had been realised by them but 
claimed a set-off, with respect to one-sixth 
share of three sums of money which they 
pleaded, were payable by. the plaintiff. These 
were: —(i)a sum of Rs. 4,195-3-2 spent in liti- 
gation with one Jagadis Narain who had 
claimed the estate of Ram Saran on his 
death; (ii) a sum of Rs. 3,536-4-0 spent in 


the shrad of one of the widows of Ram Saran . 


and (iii) a sum of Rs. 803.1.3 paid as Govern- 
ment revenue for the estate after the 
succession had opened out. The defendants 
set up an agreement between themselves and 
the plaintiffs to the effect that, they (the de- 
fendants} would pay the expenses of the 
litigation and shradh and the Government 
revenue and deduct the same from the assets 
of the estate which would be realised by them. 
The total amount realised by the defendants 
being Rs. 7,717 as stated above, the plaintiff 
claimed 1/6th share thereof, viz , Rs. 1,286-5-3 
together with interest thereon at 1 per cent. 
The defendants claimed a set-off with respect 
to 1/6th share of the three sums mentioned 
above, amounting to Rs. 1,422-6-8 and paid 
Court-fee accordingly. 

The Court of first instance disallowed the 
set-off and gave a decree to the plaintiff for 
the amount claimed. ‘The learned- District 
Judge on appeal held that the amounts claim- 
ed by the defendants were not ascertained 
sums of money and they, therefore, were not 
entitled toa set-off in this suit under the 


» 
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provisions of the Civil Procedure Code, 
With reference to a set-off on "equitable 
considerations and the case-law,” he was of 
opinion that the contentions raised by the 
defendants were multifarious, and came to the 
conclusion that the defendants were entitled 
to have an adjudication upon tho claims they 
make, but the contentions are such, that they 
should be made in a separate suit or separate 
suits and not all tried together in one suit, 
&nd accordingly he confirmed the decree of 
the Munsif. Some ofthe defendants have 
appealed to this Court in the above appeals. 

It is contended on behalf of the appellants, 
first, that the learned District Judge is wrong 
in holding that the sums claimed by way of 
set-off are not ascertained sums,’ and secondly, 
that in any case, the sums could be claimod 
by way of equitable set-off, 

It was contended on behalf of the respond. 


‘ents that it was unnecessary to consider the 


above questions, as the defendants were not 
entilled, upon the facts found, toa set-off of 
the sums claimed by them, even ifa set-off 
could be allowed in this suit. 

The first item claimed relates to costs of 
litigation with Jagadis Narain. It is found 
that there was no agreement by the plaintiff 
to pay any share of the litigation expenses, 
It is further found that plaintiff appeared by 
a separate Pleader in the Court of first in. 
stance, as also in the Court of Appeal in 
that litigation. Apart from any agreement, 
express orimplied, wedo not think the de. 
fendant is entitled to call upon the plaintiff 
to pay any share of the costs. In the 


‘ease of Abdul Wahid Khan v. Shaluka Bibi 


(1), one of two co-sharers entitled to equal 
shares in an inheritance, having taken poy. 
session of the whole, was sued by the other 
for her share. He claimed to be allowed a 
proportion of the costs incurred by him 
for the. protection of the inheritance on the 
ground that the plaintiff had got the benefit 
of the litigation. The Judicial Committee 
held:— ‘This is not a ground for making the 
plaintiffs liable for any portion of those costs. 
The proceedings were taken by the defendant 
for his own benefit, and without any authority, 
express or implied, from the plaintiffs; and 
the fact that the result was also a benefit to 
the plaintiffs does not create any implied 
contract or give the defendant any equity 


(1) 21 O. 496; 21 I. A. 26, 
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to be paid a share of the costs by the 
plaintiffs.” See also the case of Halima Bee 
v. Roshan Bee (2). We are accordingly of 
opinion that the plaintiff is not liable to 
pay any share of the costa of the litigation. 

The third item is Government revenue 
paid by the defendants. This sum is an 
ascertained sum, and the plaintiff was 
certainly liable to pay his share. 

Ib is contended, however, ihat as ihe 
Government revenue was paid on the 28th 
March 1905, and this suit was nob filed unlil 
the 6th February 1909, the claim on this head 
was barred by limitation and could not be 
claimed by way .of set-off, as ib was not 
legally recoverable. We are of opinion, 
however, that the amount paid can be claimed. 
A time-barred debt may be claimed 
by way of equitable set-off. See Sheo 
Saran Singh v. Mahabir Parshad Shah (3), 


and we think the defendants should not be’ 


driven to a separate suit for the recovery 
of the amount of the Government revenue 
paid by them for protecting the estate, 
specially when a separate suit would be 
barred by limitation. 

There remains the second item, the expenses 
of shrad. The learned Jadge in one part 
of kis judgment seems to have held that 
there was no agreement on the part of the 
plaintiff to pay a share of such expenses, but 
in another place he says as follows:— The 
plaintiff alleges that the amount of cash 
found was over Ra, 4,000 and certain amounts 
were allotted for shrad and other expenses 
and only the balance divided. The defend- 


ants allege that all that was found waa. 


divided and they undertook the shrad 
expenses on the plaintiffs agreeing that they 
should recoup themselves from the moneys 
in deposit ete., now in suit. All these ques- 
tions have to be gone into and many others”, 
Tt seems to us, therefore, that the learned 
Judge has not come to any positive finding 
upon the alleged agreement on the part of 
the plaintiff to pay a share of tke shrad ex- 
penses Besides, apart from any agreement, 
the plaintiff is liable to contribute Lis 
share of the shred experses. No doubt, apart 
from any agreement, the defendants cannot 
claim a share of whatever money they may 
have spert in the shrad. The amount spent 


may be reasonable for rich people like the 
(2) 30 M. 526; 2 M. L, T. 468; 17 M. L. J. 439, 
(3) 32 C, 576; 2 C. L. J. 73. 
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defendants, but may not be so for a poor 
man like ‘the plaintiff. But the expenses 
of the shrad of the widow of Ram Saran 
should come out of the estate, and the plaint- 
iff is bound to contribute his share of the © 
reasonable expenses for the shrad. The 
amount, however, which may be found on 92 
inguiry into the above matter, cannot be called 
an ascertained sum’, But the sum need 
not be ascertained in an equitable set-off. 

The principles of equitable set-off enunciat- 
ed in the case of Olark v. Ruthnivaloo Chetty 
(4). viz, that the right of set-off exists not 
only in cases of mutual debts and credits, but 
also where cross-demands arise out of the 
same transaction, or are so connected in their 
nature and circumstances as to make it in- 
equitable that the plaintiff should recover, 
and the defendant be driven to a cross suit, 
and which have been followed in numerous 
cases, should be followed in, the present 
case. We think it inequitable to give a 
decree to the plaintiff for his share of the 
assets realised, and drivé the defendants to 
claim against the plaintiff the amount which 
might have been spent on account of the 
shrad under an arrangement with the plaint- 
iff, or the reasonable expenses of the shrad 
apart from any agreement, more specially 
when a fresh suit may be barred by limita. 
tion, and when the defendants have paid 
Court fee upon the whole amount claimed 
by ther. 

It i8 contended on behalf of the plaintiff 
that an inquiry into these claims in this suit 
would involve great delay, and it would be 
inequitable to keep the plaintiff out of the 
whole of his share of the assets which has ` 
been found by both the Courts below to be 
due to him, for a long period. We think 
there is some force in this contention; at the 
game time we do not think it would be 
right to drive the defendants toa fresh suit, 
which, as we have said, may be barred by 
limitation. Under these circumstances, hav- 
ing regard to the fact that the defendants 
claim equitable relief, wethink it proper 
to impose terms upon the defendants if they 
want to have the claims on account of the 
shrad expenses tried in this suit. 

We have held that defendanis are not 
entitled to get any share of the litigation 
expenses from the plaintiff. The claims 


(4) 2 M. H. C. R. 296, 


- 
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Ww 


3 


^ Vol, XXI] 


LACHHMI BAI V. HONDI BÀI. 


on account of the shrad expenses and the 
Governmment revenue are Rs. 3,536-4.0 and 
Rs. 803.1.8 respectively, and one-sixth share 
rereof amounts to Rs. 723-3.6. 

. The plaintiff has been given a decree for 
Rs. 1,256.5.8 and interest Rs. 302.14.6 with 
costa and interest, 


We send back the cases to the Court of 
first instance, and direct that on the defend- 
anta depositing 
of Rs. 563.1-9 together with interest thereon 
at l per cent, as claimed in the plaint up to 
date of 
all Courts and interest (to which extent the 
decrees of tne Courts below are confirmed 
and these appeals are dismissed) within a 
fortnight of the arrival of the records in that 


‘Court for payment to the plaintiff, which the 


plaintiff .will be at liberty to withdraw, the 
defendants’ claim against the plaintiff for 
one-sixth share of the shrad expenses and 
Government revenue will be tried by that 
Oaurt in this suit. As to these two items, 
the costs will abide the result, We farther 
direct that on the defendants failing to pay 
the amonnt as directed above within the 


' time fixed, these appeals will stand wholly 


dismissed with costs. 


Oases sent down. 


PUNJAB CHIEF COURT. 
Second Civin ApPEAL No. 761 or 1902. 
April 10, 1913, 
Fresent:—Mr. Justice Shah Din and 
Mr. Justice Seott- Smibh. 
Musammat LAOHHMI BAI—PzrAINTIFF— 
APPELLANT 


versus - 
Musammat HONDI BAI-—Derenpant— 


RESPONDENT. 

. Specific Relief Act (I of 1877), 8. 42, proviso—Dec- 
laratory suit by person jointly in pessession—Punjab 
Land Revenue ct (XVII of 1887), s. 117, suit under 
—Mere declaration competent—Party to partition pro- 
ceedings can bringpossessory suit, but mot bownd to do so. 

Where parties are jointly in possession of the land 
in dispute, either of them may bring a suit for a dec- 
laration of title under section 42 of the Specific Relief 
Act. 

A suit to determine a question of title arising out 
of partition proceedings under section 117 of Aot XVII 

1887 is not like an ordinary declaratory suit under 

ion 42 of the Specific Relief Act, and no other 
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relief beyond a declaration of title can be obtained 
in ib. 

A party to partition proceedings can ignore the 
proceedings and bring a possessory suit for any land 
of which he is nob in possession, but he is not bound 
to do so. 


Second appeal from the decree of the 
Divisional Judge, Multan Division, dated 
92nd March 1909, affirming that of the 
District Judge,  Muzilfarggrh, dated llth 
December 1903, dismissing the snit. 

Khwaja Zia-ud-Din, for the Appellant. 

Mr. Shah Nawaz, for the Respondent, 

JUDGMENT.—The plaintiff-appellant ig 
ihe daughter of one Tola Ram.  Defendant- 
respondent claims to. be his daughter. 
They are shown in the revenue records as 
co-sharers in equal shares of the land left 
by Tola Ram. Defendant applied for parti- 
tion and upon plaintifi’s objections she was 
referred to a civil suit to establish her 
title under section 117 of the Land Revenue 
Act XVII of 1887. She accordingly sued 
for a declaration that she was sole pro- 
prietor of some of the land in suit and sole 
occupancy tenant of the remainder. The 
lower Courts held that parties were jointly 
in possession of the land, ana holding that 
plaintiff could ask for further relief, namely, 
exclusive possession, dismissed her claim, 
having regard to the proviso to section 42 
of the Specific Relief Act. 

The whole land is in the possession of 
tenants-at-will who pay rent to the parties 
The case reported as Ohinnammal v. 
Varadarajulu (1) was very similar to the 
present one. At page 909, the following 
passage occurs: It appears to us that the 
conclusion to be drawn from all the evidence 
as to possession is that possession of the 
whole property in dispute is neither with 
one nor the other of the contending parties, 
As might be expected in the case of a dispute 
as to the title to lands, most of which are in 
the actual occupation of raiyaís, some of the 
ratyats recognize one claimant as their 
landlord and some the other. Sach a case 
is eminently one in which a declaratory 
decree is desirable...... And we think there is 
nothing in the language ofthe proviso to 
section 42 of the Specifie Relief Act to 
prevent the Court passing a declaratory 
desree in this ease," The Court went on to 
say thatit did not see what further relief 


(1) 15 M. 807. 
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the plaintiff in that suit could obtain. 
We agree with the view expressed in this 
case. 

We are further of opinion that this is not 
like an ordinary declaratory suit under 
section 42 of the Specific Relief Act; it is 
rather a suit to determine a question of title 
arising out of partition proceedings such as 
is contemplated in section 117 of Act 
XVII of 1837. That section clearly allows 
a party to partition proceedings to bring 


a suit to establish his title when that title- 


is disputed, and we donot see what other 
relief such a party could obtain beyond a de- 
claration of his title. 

No doubt, he could ignore the partition 
proceedings and bring a possessory suit 
for any land of which he was notin posses- 
sion, but we are clear that he is not bound 
to do so. 

‘We, therefore, hold that the lower Courts 
were wrong in dismissing the suit on the 
ground that plaintiff was notin exclusive 
possession. | 

Respondent’s Counsel wished to argue 
that the suit was barred by time, but we 
are unable to decide this question upon the 
record as ib stands. An issue must be framed 
on the point and must be decided by the 
Court of first instance. 

We accept the appeal and setting aside 
the orders of the Courts below remand the 
ease, under Order ALI, rule 23, Civil Pro. 
cedure Code, to the Court of first instance for 
decision on the merits. 

Stamp in this and thelower Appellate 
Court to be refunded and other costa to be 
costs in the cause. 

Appeal accspted. 





MADRAS HIGH COURT. 
Seconp OIvIL Appeat No, 1113 or 1908. 
April 7, 1910. 

Present: —Mr. Justice Benson and 
Mr. Justice Munro. 

U. C. KRISHNA BHATTA —PLAISTIFF— 
APPELLANT 
VOTSWS 
Tug SECRETARY or STATE ror 
INDIA ix COUNCIL REPRESENTED BY THE 
COLLECTOR or SOUTH CANARA— 


DirEzNDANT— HESPONDENT. 
Burden of proof —Ownership in bed of natural water. 
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course— Evidence— Having land on both sides of channel 
—Slight diversion -—-Insuffictent proof. 

In the case of a natural water-course, the person 
claiming the bed of the stream as his property as 
against the Government has to prove that he is the 
Owner. 

The facts that the plaintiff is shown to have landa 
on both sides of the stream as his property in docu- 
ments to which the Government was no party aud 
that at a point in the channel ontside his lands there 
had. been a slight diversion, are not sufficient to 


. establish his ownership. 


Second appeal from the decree of the 
District Court of South Oanara in «Appeal 
Suit No. 40 of 1907, presented against that 
of the District Munsif of Mangalore, in 
Original Suit No. 99 of 1905. 

Mr. B. Sitarama Rao, for the Appellant. 

Mr. O. F. Napier, Government Pleader, 
for the Respondent, 

JUDGMBENT.-—The burden is upon the 
plaintiff in this case to prove that the- 
bed of -the Thodu is his property. The 
District Judge has not referred to the 
evidence relied upon by the District Munsif 
in support of his finding inthe plaintiff'a 
favour, but we have considered that evidence 
and are clearly of opinion that it fails 
to make opt the plaintiff's caso.. Admittedly, 
the . plaintiff has no grant from the 
Government nor has it been shown that 
he pays assessment on the bed of the Thodu. 
We do not think it proved that the channel 
is nota natural water-course, nor do we 
think the circumstances relied upon, viz., 
that the plaintiff happens to have lands 
on both sides of the Thodu as his property 
in documents to which the Government | 
was no party and that at a point in 
the Thodu outside his lands there had b ~~ 
a slight diversion, are sufficient to establish 
his ownership. : 

The second appeal is dismissed with 
costs. i 


d 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
S&gcoND Civin APPEAL No. 909 or 1912. 
November 4, 1913. 
Preseni:—Mr. Justice Hyves and 

Mr. Justice Piggott. 
TOTA RAM —DzEFENDANT—ÁPPELLANT 
versus 
HAR GOBIND AND OTHERS —PLAINTIFE3— 
RESPONDENTI. 

Mortgagor — Morigagee —Estoppel. 

Where & son, forming a joint Hindu family with 
his father, mortgaged his share of the ancestral pro- 
perty and, after the death of his father, mortgaged 
the same property to another person: 

Held, that the subsequent mortgagee, who was only 


a representative-in-interest of the mortgagor, was. 


estopped from challenging the previous mortgage on 
the ground that at the time of its execation the mort- 
gagor had no power to mortgage his share in the joint 
family property. 

Bishambhar Dayal v. Parshadi Lal, 16 Ind. Cas, 929; 
10 A. L. J. 112, relied upon. 

Bakhshi Ram v. Lila Dhar, 21 Iud. Cas. 619; 11 A. L. 
J. 871; 85 A. 353 and Prayag Raj v. Sidh Prasad, 35 C. 
877, referred to. 

Radha Bai v. Kamodh Singh, 30 A. 38; A. W. N. 
(1907) 276; 4 A. L. J. 696, distinguished, 


Second appeal from the decision of the 
District Judge of Agra, dated the 24th April 
1912. 


FACTS appear from the following ap- 
pellate judgment of the District Judge: — 


"This was a suit for sale on a mortgage- 


bond alleged to be executed by Kishori Singh: 


(defendant No. 1) in favour of plaintiff's 
deceased ancestor. Defendant No, 2 is defend- 
ant No. PFs minor son; defendant No. 3 
Tota Ram was impleaded as having obtained 
a decree against the property on the basis 
of & subsequenb mortgage without impleading 
the plaintiffs, and defendant No. 4 is a prior 
mortgagee subject to whose lien the plaintiffs 
ask that the property may be sold. 


Originally, only Kishori Singh and his 
son appeared; they admitted the claim and 
a decree was passed which was ex parte 
against the other defendants. Tota Ram got 
the ex parte decree set aside and contested 
the suit. The lower Court held that execu- 
tion of, and consideration for, the bond were 
proved. It found that at the time of the 
execution of the bond by Kishori Singh, hia 
father Sri Kishen was alive, and they were 
joint, and, therefore, Sri Kishen had no 
power to hypothecate the ancesiral property 
or any -portion of ib and the suit was ac- 
cordingly dismissed: The plaintiff appeals. 
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The points that have been argued on his 
behalf are:— 

1. That Kishori Singh was separato from 
his father, even if the latter was alive. 

2. That, asa matter of fact, the father 
was dead. 

3. That Tota Ram is barred by estoppel 
from raising the plea that Kishori Siagh 
could not mortgage the property by reason 
of the provisions of section 43 of the Transfer 
of Property Act.” 

After discussing evidence, 
Judge proceeded as follows: — 

"T, therefore, hold that Sri Kishen was alive 
at the time of the mortgage, and that Sri 
Kishen and Kishori Singh were members of a 
joint Hindu family at the time. There can ba 
no doubtthat under these circumstances Kishori 
Singh had no power to hypothecate his share 
of the ancestral property and that the members 
of the family could challenge such a hypothe- 
cation. But in this case, the plaintiff raises 
the plea of estoppel referring tosection 115 of 


the District 


the Evidence Act and section 43 of the 
Transfer of Property Act. 

* * % * 

* % % * 


Sri Kishen is now dead, and itis defend- 
ant’s case that the family is not now joint; 
Kishori Singh is, therefore, the owner of the 
equity of redemption. In the present cass, 
Kiskori Singh and his son have both ad- 
mitted the mortgage and their liability under 
it, 16 is a third person who challenges it. The 
applicability of section 115 of the Evidence 
Act depends on the fact whether Tota Ram 
may be called "a representative" of Kishori 
Siogh or not. In paragraph 3 of the plaint, the 
plaintiffs impleaded Tota Ram on the ground 
that on the basis of a subsequent mortgage, 
he had obtained a decree against the pro- 
perty without making plaintiffs a party. In 
his written statement, Tota Ram admits that 
he holds a decree; he doss not thereby deny 
that that decree was obtained. on the basis of 
& subsequent mortgage, and, accordingly, we 
must take it that he admits it. He does not 
deny it even in appeal. If he is a subsequent 
mortgages of the property in question, he is, 
undoubtedly, arepresentative of the mortgagor 
Kishori Singh. It appears to me, therefore, 
that the plaintiffs’ plea of estoppel is a sound 
one. As a matter of fact, of course, ib is quite 
possible that Tota Ram’s title through his 
mortgage is no better than the plaintiffs 
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through theirs. Tota Ram has been similarly re- 
ticent about his mortgage and he has not even 
alleged that he got his mortgage from Sri 
Kishen or from Kishori Singh after his father’s 
death. J allow the appeal and set aside the 
judgment and decree of the lower Court. 
Plaintiffs’ elaim i ig decreed with costs. 
* * 

un Muhammad Raoof, for the Appellant. 

Mr. S. K. Dar, for the Respondent. 

JUDGMENT.— The facts of this case 
are sufficiently stated in the judgment of 
the lower Appellate Court, and the point 
in issue before usis a very narrow one, 
We are now satisfied, after examination of 
the documents produced in accordance with 
the order of this Court of March 14th, 
1913, that the appellant, Tota Ram, took 
his mortgage from -Kishori Singh and 
obtained his decree against Kishori Singh 
and his minor son, Bhagwan Singh. It 
seems clear to us that Kishori Singh 
would not have been permitted to challenge 
the validity of his own mortgage which, 
as a matter of fact, ke has not attempted 
to do. In onr opinion, Tota Kam cannot 
be -allowed to do so either. We are 
content to refer as authorities on this point 
to Bishumbhar Dayal v. Parshadi Dal (1), 
considered in connection with a very recent 
ease, that of Bakhshi Ram v. Inladhar (2). 
That Tota Ram is the representative-in- 
interest of Kishori Singh and cannot be 
permitted to challenge the mortgage, if 
Kishori Singh himself could not have done 
so, is apparent from this latter ruling as 
well as from the decision of the Calentta 
High Court in Prayag Raj v. Sidhu Prasad 
(3). This case is clearly distinguishable 
from such a case as Radha Bav v. Kamodh 
Séngh (4), where the transfer was one 
expressly prohibited by law, and tke 
contract entered into, consequently, against 
public policy and void under section 28 of 
the Indian Contract Act. We accordingly 
dismiss this appeal with costs including 
fees on the higher scale. 


Appeal dismissed. 


(1) 16 Ind. Cas. 629; 10 A, L. J. 112, 
(2) 21 Ind. Cas. 619; 11 A. L. J, 371; 35 A, 353, 


(3) 35 C. 877. 
(4) 30 A. 88; A. W N. (1907) 276; 4 A. L. J. 696. 
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PUNJAB CHIEF COURT. 
SECOND Crvw APPEAL No. 67 or 1911, 
April 28, 1913. 
Present:— Mr. Justice Rattigan and 
Mr. Justice Scott- Smith. 
NATHU AND ANOFHER— DEFENDANTS 

— APPELLANTS 
DOT 5145 
FATHU AND orHERS— PLAINTIFFS —- 


RESPONDENTS, 

Qustom-—Awans of Hoshiarpur Distriet— Ancestral 
property— Gift to daughter by sonless proprietor in pres 
sence of collaterals of Ath degree invalid—Custom 
prevaileng in one District not ta be assumed to obtain in 
the neighbouring District. 

Among Awans of Lamma in the Hoshiarpur Dis. 
trict, a gift by a sonless proprietor of ancestral land 
to a daughter is not invalid in the presence of collate- 
rals in the fourth degree. 

A. custom prevailing in a particular District cannot 
be assumed to obtain in a village notin the District 
but on its borders, 


Second appealfrom the decree of the 
Divisional Judge, Hoshiarpur, dated the 
30th August 1910, confirming that of the 
Munsif, lst class of that place, dated the 21st 
May, 1910, decreeing the plaintiffs’ claim. 

Bakhshi Tek Ohand, for the Appellants. 

Mr. Dunit Ohand, for the Respondents. 

JUDGMENT.— The question at issue in 
this appeal is whether among Awans of 
Lamma in the Hoshiarpur District, a gift by 
a sonless proprietor of ancestral land toa 
daughter is valid in’ the presence of ool. 
laterals in the 4th degree. 

The lower Courts have decided against the 
validity of the gift. 

The onus was admittedly upon the defend. 
ants to prove the validity. The Rzwaj-7-am 
of the District is opposed to such gifts. 

The oral evidence is admittedly worthless 
and the documentary evidence is very meagre. 
The two previous cases from this District 
are referred to by the learned Divisional 
Judge. In one Nathu v. Gulam Muhammad, 
decided on 27th August 1902, it was 
held that the power of bequest among Awans 
was not established. That case was from 
a village near Mukerian, which is 20 miles 
distant frcm Lamma and itis urged on.be- 
half of appellants that the Awans of the 
latter place follow a different custom from 
those of Mukerian and its neighbourhood, 

The case of Musammat Fatima v. Khatra 
Civil Appeal No. 90 of 1909, decided 
by the Divisional Judge on 15th March 
1809, was from this very village of Lamma 









AD €, SHANKER BUX SINGH. 
eld that the gift itself was not 


lundur, gifts to daughters are valid 
ing tothe Riwoj-z-am and have been held 
o be valid in several eases—K hairu v. Fattu(1) 
relates toa case of Awans from the Jullundur 
District. Mr. Tek Chand argues that as Lamma 
is situated on the borders of the Jullundur 
District, we should assume that the Awans 
of that village follow the same custom as 
the Awans of Jullundur but this would not 
be a sound principle to go upon. In this 
way, a custom once established in one part 
of the Punjab -could be gradually extended 
from Tahisil to Tabsil and from District to 
District until it was held that it obtained 
tihroughovt the Province. As pointed out 
by the learned Divisional Judge, there is 
nothing in the history ofthe village or on 
the record to show from what part of the 
dountry the Awans of Lamma came originally. 
No doubt, Awans have, in Shahpur and other 
Western Districts of the Punjab, been held 
tio possess a very wide power of alienation, 


but we cannot generalize from those instances | 


Bo as to hold that they possess similar powers 
in every other District. 

The very fact that since the commence- 
mentof British rule, there has not been a 
single instance of a gift to a daughter in this 
village, except the doubtful one in the case 
decided in 1909, leads toa strong presump- 
tion that such gifts are not allowed. If 
they had been allowed by custom, it is 
incredible that none should have taken place 
during so many years. 


We, -therefore, hold that defendants-ap- 
pellants have not proved that amongst Awans 
.of Lamma gifts to daughters are valid, and 
we dismiss the appeal with costs. 


Appeal dismissed. 
_ (2) 14 P. R. 1908; 41 P. L. R. 1903. 
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ALLAHABAD HIGH. COURT. 
FULL. BENCH. 
SEcoND Civiu APPHAL No. 548 or 1912. 
November 8, 1918. 

Present: —dustico Sir P. C. Banerji, Kt., 
Mr. Justice Tudball and Mr. Justice Piggott, 
RAGHBIR PROSAD AND OTHERS— 
D&£FENDANTS—À PPELLANTS 

versus 
SHANKER BUX SINGH —PrAINTIFF — 
RESPONDENT. 

Court Fees Act (VII of 1870), Sch. I, Art. l—Cross- 
objection in appeal—Court-fees chargeable— Ámount 
due at date of decree--Future interest not to be 
taken inlo account, 

In all cases in which the amount declared by the 
Court to be due a£ the date of the decree can be 
ascertained by reference to the judgment and the 
decree, it is that amount at whioh the appeal or 
cross-objections should be valued, and future interest 
should not be taken into account. 

Second appeal from the decision of the 
Additional Judge of Cawnpore, dated the 7th 


February 1913. 


Mr. Govind Prashad, for the Appellants. 
Dr. S. N. Sen, for the Respondents. 


JUDGMENT.—This appeal arises out of a 
snit for foreclosure of a mortgage of the 
98th of July 1880. There were two sets of 
defendants, namely, the legal representatives 
of the mortgagors and the persons who had 
purchased a part of tke mortgaged property. 
The purchasers are the appellants before us. 
In the Court below they denied the mortgage 
on which the- plaintiff's claim was based 
and they asserted that they had discharged 
an earlier mortgage and were entitled, if 
the plaintiffs mortgage was genuine, to 
hold up the payment made by them in 
discharge of the prior mortgage as & shield 
against the plaintiff’s claim. The Court of 
first instance found the plaintifi’s mortgage 
to be genuine and Rs. 632-12-11 to be due 
to the plaintiff upon that mortgage at the 
date of the decree. It accordingly made a 
decree directing the plaintiff to pay to the 
present appellants Rs. 967 on account of 
the prior mortgage discharged by them and 
for sale of the mortgaged property in the 
possession of those defendants for the 


realization of the said amount as also the 


amount found to be due on the plaintiff's 
The plaintiff appealed to 
the Court below from thia decree, and the 
appellants before us, who were defendants 
to the suit, filed cross objections under 
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Order XLI, rule 22, Civil Procedure Code, 


disputing the genuineness of the plaintiff's 
mortgage and his right to maintain the suit. 
They valued their eross-objections at 
Rs. 6329.19.11 but paid Court-fees upon 
Rs. 150, the principal amount of the mort- 
gage on which tbe plaintiff’s suit was based. 
The Taxing Officer of this Court submitted 
areport to the effect that the defendants 
ought to have valued their objections in 
the Court below at Rs. 988-3-8, which 
included interest after the date of the 
decree of the Court of first instance and up 
to the date fixed for payment. Objections 
having been taken to this report, the 
matter came before a Division Bench and 
on the recommendation of that Bench, the 
case has been laid before us for disposal 
of the question whether the appellants were 
liable to pay further Conrt-fee on their 
cross-objections in the Court below. We are 
clearly of opinion that the appellants were 
bound to pay Ocurt-fees upon a larger sum 
than Rs. 150, the principal amount of the 
plaintiff's mortgage. It is true that ina 
guit for redemption or foreclosure, Court-fes 
is payable upon the principal amount se- 
cured by the mortgage. But -that applies 
to the suit which is instituted in the Court 
of first instance. In the‘case of an appeal, 
the Court-fee payable is an ad valorem Court- 
fee on the value of the subject-matter of the 
appeal, (see Schedule J, Article 1, of the Court 
Fees Act). We have, therefore, to consider 
what was the subject-matter of the cross- 
objections in the Court below and what was 
the value of that subject-matter. There can 
be no doubt that the subject matter of the 
cross-objections was the amount which the 
Court by its decree declared that the plaintiff 
was entitled to recover and not the principal 
amount of the mortgage, The amount, which 
at the date of the decree, the plaintiff was held 
to be entitled to, is the sum of Rs. 632-12-11 
which the Court.found to be due to him 
upon his mortgage. The additional sum 
mentioned in the decree as payable by the 
defendants includes interest for a period 
subsequent to the date of the decree, In 
valuing thetr cross-objections, the defendants 
were questioning the propriety of the decree in 
so farasit awarded tothe plaintiff Rs. 632-12-11 
on the date of the decree. The interest for 
the subsequent period wasa necessary addi- 
tion to the amount so awarded in accordance 
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with the provisions of the Code 0: 
cedure, Order XXXIV. We are, the 
opinion that in all cases in whish the 
declared by the Court to be due at the da 
the decree can be ascertained by reference to 
the judgment and the decree, it is that amount 
at which the appeal or eross-objections should 
be valued and future interest should not 
be taken into account. The wording of the 
decree in this case is, no doubt, defective in 
this respect but its intention is clearly manifest 
if we refer to the judgment, The amount, 
therefore, at which the appellants ought to 
have valued their cross-objections, as they 
did in the Court below, was Hs. 632-12-11 
aud Court-fees ought to have been paid upon 
that amount. This would come to Hs. 48 
and as Rs. 11-4 was paid, there was a 
deficiency of Rs. 36-12. We allow the appel- 
lants two weeks to make good this defisiency, 


MADRAS HIGH COURT. 
First ÜrviG, APPEAL. 
December 12, 1912. 
Present; —Mr. Justice Miller and 
Mr, Justice Abdur Rabim. 
T. B. K. VISVANATHASWAMY 
NAICKER-—-PLAINTIFF— APPELLANT 
. versus 
KAMU AMMAL AND OTHERS ~Derenpants— 


RESPONDENTS. 

Hindu  Law—Impartible zemindary—~Marriage— 
Gandharva jorm—No marriage in due form—Treatment, 
effect of —illegitimate son of Sudra not member of 
co-parcenary body —Rule of succession —Illegitimate son 
of zemindars of Kumbala caste—Right of succession — 
When zemindar joint with co-parceners —When separate 
-—Division—-- Release by mother as guardian of her minor 
son— Consideration—Pleadings —Suit in ejectment— 
Right to share of property—No alternative case. 

If it is known that there was no marriage in due 
form, the evidence of treatment is really of no great 
value. f 

The illegitimate son of a Sudra is nota member of 
the co-parcenary to which his putative father be- 
longed, 


When the heir to an impartible zemindary is to be 
ascertained, the rule is to see what the law of succes- 
sion would be if ihe property were, partible with 
reference to the nature of the property, as ancestral 
or separate, and choose the successor accordingly. If 
the successor would be the whole joint family, one of 
the members should be selected by applying the rule 
of primogeniture or whatever it be applicable to the 
particular case. 
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The illegitimate son of a zemindar of the Kwmbala 
caste, where the zemindar remained undivided from 
his co-parceners,is not entitled to succeed to the 
zemindary against the co-parceners. Nor can he oust 
the widow, if the zemindary were, in fact, the sepa- 
rate property of the zemindar. 

In the absence of evidence that the zemindary was 
made to form s share of the family properby and was 
allotted to any one branch of the family or that in 
any way there was a separation in regard to the 
enjoyment of the zemindary among the co-parceners, 
the mere fact that some of the members of the 
family had separate property or cultivated some family 
lands, would be insufficient to show that there was any 
alteration in the joint status of the family so far as 
the zemindary is concerned. 

An illegitimate son is entitled to share with the 
widow in respect of the separate property not incor- 
porated with the zemindary. 

Among the Kumbala caste, to which the zemindar 
of Bodinayakanur belonged, illegitimate sons are ex- 
cluded from inheritance. 

Tn a suit for ejectment, a plaintiff can be given a 
decree for a share of a part of the property if he is 
found entitled to it, even if he has not made an 
alternative case in his plaint. 

A release executed by the mother of a minor as 
his guardian, relinquishing his claim to property of 
considerable value for comparatively insignificant 
consideration, without independent advice and before 
any active dispute or question arose ag to the minor’s 
title, is beyond the power of a guardian and cannot 
be upheld, unless it is proved that it was executed 
after careful consideration of the minor's claims. 

Per Abdur Rahim, J.— When it is found that a cer- 
tain caste among the Hindus has long given up the 
Gandharva form of marriage, and this is shown by 
their consistently adopting other more regular forms, 
the Courts are not obliged to recognize the validity 
of Gandhrava form in that caste. 


Appeal from the decree of the Subordinate 
Judge of Madura, in Original Suit No. 31 of 
1902, 

Mr. T. Rangachariar, for the Appellant. 

The Hon'ble Mr. T. V. Seshagiri Atyar, 
Messrs. S. Srinivasa Atyangar and K.F. 
Krishnasamit Atyar, for the Respondents. 


JUDGMENT. 


MILLER, J.— The appellant is the son of the 
late Zemindar of Bodinayakanur, who died 
on the 15th of December 1888, The princi- 
pal question which we have to decide is 
whether his mother Karuppayee, the ‘4th 
defendant in the suit, was married to the 
Zamindar or not. The Subordinate Judge 
has found that she was not married, and I 
concur in that conclusion. Itis conceded 
that thete were no marriage ceremonies 
performed; itis conceded that there are 
ceremonies ordinarily in use in Kumbala caste 
to which the Zemindar belonged. The lady 
was a lady of a different caste, of the Marava 
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caste-—-the daughter--80 far as we know—of 
an agricalturist who lived in the town of 
Bodinayakanur. It is conceded that there 
iga secondary form of marriage which, in 
Ramasamt Kamaya Nak v. Sundaralinga 
Kamaya Natk (1), was found to bea legal 
marriage in this castein the SapturZemindary 
and ib is conceded that that form of marriage 
was not made use of on the occasion of the 
uuion of the Zemindar and the 4th defendant. 
What is alleged is that there wasa marriage 
by mutual consent of both parties. The 
lady said that she would not go and live with 
Zemindar if hedid not make her his wife, 
aud the Ziemindar agreed to take heras a 
wife. Now it was suggested, anda finding 
was called for on the point, whether, by the 
custom of the caste to which the Gemindar 
belonged, such an agreement amounts toa 
lawful marriage. The Subordinate Judge 
has found against the existence of the custom 
and we are not asked to reverse that finding, 
So we have it that there is no custom of the 
easte by which marriage by mutual consent 
is marriage; and we are driven to look in the 
law laid down in Shastras for some form of 
marriage by mutual consent which might be 
applied to this case. But it is necessary first 
to find thatthe agreement alleged by the 
lady is proved, and I am unable to differ 
from the Subordinate Judge’s finding that 
that agreement is not proved. Immediately 
after the Gemindar’s death steps were taken 
by the Collector of the District, asis usually 
the case on such occasions, to ascertain facts 
in relation to succession and so forth of the 
Zemindari. On that occasion, as Exhibit I 
shows this lady, the 4th defendant, made no 
claim of any sort ta betho wife of the Zemin- 
dar. The Tahsildar inthe Deputy Collector's 
presence took a statement from her, in which 
she did not say she was the Zemindar’s wife, - 
and before the Collector she made no claim 
of any sort to succession on behalf of her son. 
Now it seems to me that that could hardly 
have been her abtitude at that time if, as a 
matter of fact, some years before, she had 
insisted on being madea wife before she 
would eonsent to enter the palace at all. 
Consequently, it seems to me thatHxhibit I and 
also Exhibit IT, in which she did not hesitate 
to describe herself not asa wife but as 
bhogastree, are strongly against the alleged 
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argument. No doubt it is suggested that 
the term " Bhogastree" found in Bxhibit Il 
may be used to devote & married woman or 
wife and that was so in the Saptur Zemindary 
cease, Ramasami Kamaya Naik v. Sundara- 
lingasam: Kamaya Naik (1). But here it 
seems tome that the lady’s own evidence 
shows that she did not regard bhogastree as 
' meaning & wife, She would resent being 
called bhogastree. It is pretty clear that at 
the time of the Zemindar’s death, she made no 
claim of any sort to be his wife. 

After discussing the agreement and hold- 
ing it asnot proved, His Lordship proceeded 
as follows :] 

That being so, itis unnecessary to say 
whether I should have to hold that the 
Gandharva marriage by mutual consent 
would be a legal marriage between the 
Zemindar and the 4th defendant. There 
was no such marriage. The lady was taken 
into the palace under circumstances which 
have not been proved by any direct evidence, 
unless I accept the defense evidence that she 
was abducted without the knowledge of her 
family, but it is unnecessary for me to say 
anything about that. 

The lady not being married, the case of her 
son, the plaintiff, must be treated upon the 
footing that he was the illegitimate son of a 
continuous concubine of the Zemindar. 


Then we come fo another question of fact 
which has to be desided and that ia whether 
the family of the Zemindar was divided or 
not. Itis perhaps really not necessary to 
decide it because if the family were divided, 
then it seems to me, on the decision of Parvathi 
v. Thirumalat (2), the plaintiff would be ex- 
cluded by the widow, and if the family were 
undivided, then it seams to me our decision 
must be, that the pluintiff would be excluded by 
‘the 5th defendant. However, the Subordinate 
Judge bas gone into the question and it may 
be desirable to decide it on the evidence. I 
am of opinion that it has been rightly decided 
by the Subordinate Judge that division is not 
made out. But before I go on to say any- 
thing about this evidence, I ought to refer 
to some evidence on this question of marriage 
which I forgot to deal with just now, some 
circumstantial evidence relied upon by the 
plaintiff. Once we find that the terma of the 
agreement are not proved by the direct evi- 
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dence and that there’ is no custom in the 
caste of marriage by mere consent, the cir- 
cumstantial evidence cannot go far to prove 
such a marriage in this case. The evidence is 
evidence of treatment of the 4th defendant and 
her son mostly during the life of the Zemindar, 
and might, no doubt, standing alone be used 
as an indication of a legally valid marriage 
in due form. But we know that there was 
no marriage in due form, that is, in any of 
the customary forms in the caste and the 
evidence of treatment could only go to show 
that the Zemindar and his people believed that 
his union with the 4th defendant was a valid 
marriage. Considered in that light, the evi- 
dence of treatment is really of no great value 
in this case. But I may say generally that 
[agree in the finding of the Subordinate 
Judge that it does not show whab it is in- 


‘tended to show. The plaintiff could show 


no more than that he was treated with 
affection and his mother was treated with 
affection and consideration by the Zemindar 
during his life-time, and there is nothing 
incompatible in this evidence with the posi- 
tion of the lady as a favoured coneubin: and 
the mother of the Zemindar’s only son. 
Two circumstances, to which the Subordinate 
Judge refers, circumstances which occurred 
after the death of- the Zemindar, the alleged 
putting of new cloths upon the th defendant 
immediately after the Zemindar’s death and 
the throwing of earth upon the grave by the 
plaintiff, might point to the recognition of the 
Ath defendant by the family as the widow of 
the Zemindar, but upon these points there is - 
a conflict of evidence and itis not sabis- 
faetorily proved that either of those things 
was done, and even the circumstantial evi- . 
dence is not at all in plaintiff’s favour. 
We find thatin the Zemindari accounts, the 
lady is referred to simply by her name 
"Karuppayee" and not with any of the 
courtesy titles which the Subordinate Judge 
points out are usually accorded in the Zemin» 
dari: documents to the wives of the Zəmin- 
dars. Sothe circumstances are notin her 
favour; and on the whole, as I have said, I 
can attach little value to this evidence as 
evidence of the agreement which forms the 
only marriage alleged. , 

Now to return to the question of division, 
it ig not allezed that any partition of the. 
property was made ab any particular time. 
All that was alleged are certain ciroum - 


- division. 
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stances such as separate residence and 
separate holding of property by different 
branches of the family. The branches lived 
in different houses “but in the same com- 
pound. That, I think, is not evidence of 
Then, itis said that they owned 
separate properties of the Zemindar, but all 
what that means, so far as I understand 
the evidence, is that some members of the 
family held under the Court of Wards or 
under the Zemindar portions of the pannaz 
lands not as having been divided into shares 
as their own property but as lessees. That 
could hardly prove division. There are two 
judgments in suits to which the 1st "defend. 
ant was a party and in which she alleged 
division and the Judge then held that the 
Zemindar was divided from his uncle. It 
was to the interest of the lst defendant to 
allege it then and I do not think those 
judgments are of any very great value in 
this case. On the other hand, there is 
Exhibit 42 which shows that there was no 
division at its date, vrz., the lst November 
1882. One member of the family, 
Vadamalai Mathu Naiker, was living sepa 
rately and the others were all living together 
as one family. That was in 1862 and there 
is no evidence of any partition thereafter, 
Surely, if there had been & partition among 
the various branches of the Bodinayakanur 
Zemin family after 1862, there must have 
been some record of it. Then, it is said 
that allowances which had been given by 
the Gemindar to members of the family 
were withheld by him in some cases.  T'here 
is evidence suggesting tkat the Zemindar 
was displeased with his relations and he 
might have withheld the allowances on 
that account and the fact that they did not 
go into Court and sue for them, seems 
hardly to justify the conclusion that there 
must have been a division long before. 
Though it may be some evidence in favour 
of it, it is not enough to turn the 
the plaintiff's favour. And further supposiug 
that the evidence of separate holding of 
lands is taken in favour of the plaintiff as 
showing division of those lands, though I 
think that is not so, here even then that 
would not be enough to show that as regards 
the Zemindary itself, there was a division. 
There is certainly no evidence that the 
Zemindary was made to form ashare of 
the family property before that time and 
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was allotted to any one branch of the 
family or that in any way there was a 
separation in regard tothe enjoyment of the 
Zemindari among the eco-parceners. The 
Subordinate Judge has examined the doca- 
mentary evidence and has come to the cou- 
clusion that there was no division. Flis 
judgment is fullon the subject and it is 
not necessary that I: should discuss those 
documents in detail. Once it is shown, and 1 
think it is shown by Exhibit 42, that there 
was no division in 1892, it seems to me thnt 
much stronger evidence than we have in 
this case is wanted to show that a division 
was made between the co-parceners after 
that time. 


Holding then, with the Subordinate Judge, 
that there was no division, it remains to 
be seen, what is the position of the plaintiff 
as the illegitimate son of the Ziemindar in an 
undivided family. Now there is a decision 
of Parvathi v. Thirumalat (2), ‘which is 
directly in point. There if was held that in 
the ease of impartible property, the widow 
excludes the illegitimate son and where tho 
property. is separate property, both the 
widow and the illegitimate son wonld he 
entitled to have a share in each property. 
Now the contention on behalf of the appellant 
was that that decision was shaken by the deci- 
sion of the Privy Council in Jogendro Bhupati v. 
Nityanand Man Singh (8). In a later case in 
this Court, no doubt, it was said that that 
decision was somewhat shaken inasmuch as 
it expressed some doubt as tothe correct- 
ness of the decision of Jogendro Bhupati: v. 
Nityanand (4), which was upheld by the 
Privy Council. That it has actually been 
overruled is certainly not the case and in 
this Court in Karuppa Goundan v. Kumara- 
samt Goundan (5), it was pointed out that 
the Privy Council case might properly be 
confined to its own facts, viz, the case of 
the succession of an illegitimate son to the 
share of his legitimate half-brother. There 
was a legitimate son and an illegitimate sou 
of the same father andthe Privy Council 
held that they were co-parceners. But in 
Karuppa Goundan v. Kumarasamz Goundan(5), 
ib was pointed out that that decision stopped 
there and need not beextended so as toinvolve 


(3) 18 C. 151; 17 I. A. 128, 
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& co-parcenary with the other collateral 
relalions. Now Karuppa Goundan v. Kuma- 


rasami Goundan (5) is a case which is bind- 


ing on us, and if I may say ‘so, it seems 
to me, that it is a proper interpretation of 
the Privy Oounecil decision and that their 
Lordships did not intend to decide anything 
that was unnecessary for the purpose of 
deciding the question before them. Then, 
we have some decisions -of this Court as 
regards collaterals, that the illegitimate son 
is not entitled to succession in competition 
with them. There is the case to which 
I have referred and (opalasamz OCheil$ v. 
Arunachelam Chetti (6), whicb, no doubt, are 
cases of partible property. But I shall 
show at once that that can make no differ- 
ence. So far as joint family property goes 
in this Presidency, the decision in the Privy 
Council case does not prevent us from 
following the decisions of this Court that 
an illegitimate son is excluded by his father’s 
co-parceners. Now Mr. Rangachariar con- 
tends that we ought not to treat the property 
as joint property, but that since the decision 
of Sartaj Kuari v. Deoraj Kuari (7), an im- 
partible Zemindari has come to be held to be 
the separate property of the Zemindar, and 
we must so treat it that the Zsmindari in this 
case descends by lineal primogeniture, and 
the plaintiff, though illegitimate, is a son, 
and itis only in the absence of sons that 
we need look for any other heir; and that 
on these grounds we ought to decide that 
the son is entitled to succeed to bis father 
in preference to the widow or oco-parceners. 
But the rule, as I understand it, when we 
have to look forthe heir to an impartible 
Zemindari, is to see what the law of succes- 
sion would be if the property were partible 
with reference to the nature of the property, 
as ancestral or separate and choose the 
successor accordingly, and if the successor 
would be the whole joint family select, one 
of the members by applying the rule of 
primogeniture or whatever it be applicable 
to the particular case. Now if that is so, 
no decision has been cited to us which 
shows that it is not, if we are to have 
regard to the nature of the property and 
see what would happen in the case of 
partible property, then there can be no 


(6) 27 M. 92. 
(7) 10 A. 272; 16 I. A. 51. 


INDIAN CASES, 


Q7 


[1913 


doubt, according to the decisions of this 
Court, that the plaintiff is exeladed by 
his father's co-parceners. All the cases which 
have been cited tous by Mr. Rangachariar 
as showing that there is no co-parcenary, 
properly speaking, in a case where the 
property is impartible as indicating that 
we ought to treat this as the separate 
property of the Zemindar, do not, in any 
way, deal with or depart from the rule 
which is to be adopted in looking for a 
successor to the Zemindari. There is, it 
may be, no real, at any rate, no effective 
co-parcenary in the case of impartible estate, 
no effective interest in any collateral member 
of the family during the life-timie of the 
Zemindar. That may be the effect of the 
cases, but they do not, in any way, interfere 
with the rule that, when you have to look 
for a successor, you should find a person 
to succeed who would be one of the co- 
parceners, if the property were partible. 
Now if this property wero partible and the 
family joint, the 5th defendant would sucaeed. 
lf it were separate property, the lst defend- 
ant would succeed; Parvathi v. Thirumalat 
(9), Oonsequently, without going into all 
the cases which were cited, there is really 
no doubt that the plaintiff must, as the illegi- 
timate son of the Zemindar, be excluded 
from succession by the 5th defendant. The 
suit must fail so far as that goes. 

There is another question. There was a 
question raised whether the plaintiff is bound 
by a release executed by his mother, Exhibit 
II. Thatis a question raised on behalf of the 
respondent in bar of the plaintiff's claim to 
the Zemindary. It is only necessary to 
discuss the question of release in view of 
another question, whether he may be entitled 
to share in certain property which is alleged 
not toform part of the impartible Zemindari. 
The release was made by the plaintiff’s 
mother, the 4th defendant, on his behalf 
during his minority and by it she gave up all 
claims to the Zemindari and all tke pro- 
perties forming part thereof. She gave it up 
on his behalf in consideration of the allotment 
to him of certain land, a small amount of 
property compared with the Zemindari. It is 
not shown that the lady had any independent 
advicein the matter. It was suggested that 
there was one person, the defence witness No, 
20, who was her adviser—but he does not say 
so and there is no suggestion that she had any. : 
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other, On the other hand, we have it, the 
persons who drew up the document are 
persons employed by the Ist defendant. So 
that it seems to me that it is very difficult to 
agree with the Subordinate Judge that this 
was a bona fide settlement by the family of 
family disputes or matters about which there 
were likely to be disputes. I think it will 
haveeto be held that the act of the 4th 
defendant was not binding upon her son and 
that the release is not a bar to the claim 
made by him to the Zemindari. 

The remaining question is whether there 15 
any property left by the Zsmindar which is 
nob part of the Zemindari. If 80,16 seems 
to me, on the decisions of this Court, that the 
plaintiff, the illegitimate son of the Zemindar, 
is entitled to share it with the first defendant. 
We should have to find that it is separate 
property of the Zemindar and not property of 
the joint family and that it was not incor. 
porated in the Zemindari at the time of the 
Zemindar's death. Now in the plaint in the 
suit, the plaintiff did not claim a sbare. He 
claimed the whole and did not add an 
alternative prayer that if he is not found 
entitled to succeed to the  Zemindari, 
he might be given a decree for a share in 
the property which did not form part of the 
impartible Zemindari and on this ground 
the Subordinate Judge held that he. could 
“not be allowed a share by the decree in this 
suit. I think that that is not right. There is 
really no reason why the plaintiff should:not 
be now given his sbare if be is found entitled 
to it. A more difficult question to my mind is 
whether he has any title. That was not 
made an issue until after the close of the 
evidence and during the argument. But the 
question was raised before, that ab any rate, 
the quesiion was raised whether there was 
any property which does not form part 
of the impartible Zemindari, On this 
point the parties put in atatements but no 
issue was framed at that time. It is not 
easy to say definitely that evidence was 
not let in on this question, or that any 
evidence which could have been let in was 
excluded. But at the same time, inasmuch 
as there was no issue before the evidence 
was closed, I think it difficult—it is 
unsatisfactory to make an attempt to decide 
a question so large as this upon evidence 
which, it is not clear, was all the evidence 
which would have been available on the 
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issue, Consequently, I think it will be 
necessary to admit further evidence upon 
this question. 

A further question arises whether if the 
plaintiff can be given a share, he is not 
bound to bring in all the property which 
has been allotted for him under the 
release and of which he is in possession. 
That question depends somewhat upon 
evidence as to whether that property was 
allotted to him by the release or had been 
given to his mother for him by. the 
Zemiudar, and if the latter, on the circum- 
stances under which it was given. In con- 
sidering the issues which I propose to send 
down, the Subordinate Judge can deal with 
this matter. Having given the matter the 


best consideration I oan, I think it is 
desirable to have the assistance of the 
Subordinate Judge upon it and he will 


be requested to record findings upon two 
issues, namely, (1) whether any of the pro- 
perty in suit and if so what property is 
the separate property of the Zomindar 
and not part of the impartible -Zemindri 
and if so (2) to what share (if any) is 
the plaintiff entitled in it or any parb of it. 

1 think that fresh evidence may be 
called as to the questions of fact which 
arise on those two issues. Two months’ 
time will have to be allowed for findings and 
seven days for objections, 

ABDUR Ranim, J.—I have arrived at the 
same conclusion, This suit was instituted 
by the plaintiff, who is the appellant 
before us, in the Court of the Subordinate 
Judge of Madura West to recover the 
Zamindari of Bodinayakaur. His olaim is 
that he is ihe son of the late Zemindar 
who died in 1888 and as such entitled to the 
prcperty, 

One of the principal questions that are 
raised by the appeal is whether the plaintiff 
is the son of the Zemindar as claimed by him. 
It is alleged that his mother, the 4th 
defendant, in the suit was married to the late 
Zemindar in the Gandharva form of marriage 
and it is urged that this form of marriage is 
valid, according to Hindu Law, in the 
Kumbala caste to which the Zemindar 
belonged. The Subordinate Judge, in a very 
full and exhaustive judgment, has found that 
the plaintiff is, in fact, the son of the late 
Zemindar, but he saysthat Fe is his illegiti- 
mate son as there was no marriage between 
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the.fourth defendant and the Zemindar. 
There can be no doubt on the facts that the 
plaintiffs mother was introduced into the 
palace of the Zemindar while she was very 
young and that she lived with him till he 
died and the plaintiff was born to her. The 
form of marriage, which is alleged to have 
been gone through according to the plaintiff, 
was this; both the parties, that is, the 
Zemindar and the fourth defendant, who is 
of the Maravar caste and humble extraction, 
agreed that they would live as husband and 
wife, that the latter should be regarded as 
the legal wife of . the Zemindar; and that she 
accordingly lived with Zemindar in the 
capacity ofa wife, As regards the agreement 
under which the fourth defendant came to 
live with the Zemindar, I think the judgment 
of the learned Subordinate Judge is right, 
that, in fact, there was no agreement on the 
partof the Zemindar to accept the fourth 
defendant as his wife and that she lived with 
him merely as a concubine. The learned 
Vakil for the appellant has challenged this 
conclusion mainly upon certain circumstances 
which, he says, furnish strong evidence that 
the fourth defendant must have been living 
in the palaceas a wife and not as the 
Zemindar's concubine. All those circum- 
stances are carefully considered by the 
learned Subordinate Judge and I, think 
that neither any one of them in particular 
nor all of them taken together are such 
as can be said to be less consistent with 
the plaintiffs mother consenting to live 
with the Zemindar as his concubine rather 
than as his wife. No doubt, the late 
Zemindar treated the fourth defendant, so far 
as it appears from the evidenca with 
affection. He apparently took her about 
the temples and wherever he went on 
journeys. Hae gave her accommodation in a 
part of the palace where his own mother used 
to live or some other female relations of his had 
their quarters. The plaintiff’s mother was also 
allowed a separate cooking establishment and 
at the plaintifi’s birth certain ceremonies 
were performed. It also appears that in a 
certain photograph which was taken of some 
members of the VYZemindar’s family the 
plaintiff, who at the time was quite a child, 
was included inthe group. On the other 
hand, there is a very significant circumstance 
which goes against the case of the plaintiff. 
The plaintiff's mother is described in the 
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accounts of the Zemindari merely as 'Karup- 
payee, thatis, by her bare name without 
any such title as is customarily given to 
ladies of the Zemindar's family. The plain- 
tiff himself is “described merely as “Tambi, 
The Subordinate Judge, in my opinion, 
rightly relies on this fact as showing that, 
although the plaintiff's mother enjoyed the 
protection and affection of the Zemindar, she 
was not regarded by him or by his officials 
as his legitimate wife. Also, as regards the 
oral evidence which is adduced in support of 
the arrangement put forward by the plaintiffs, 
1 think the Subordinate Judge has taken the 
right view. This evidence consists of the 
testimony of a number of persons who cannot 
be said to be disinterested and certainly are 
not people who can be implicitly relied upon 
to speak the truth. The Subordinate Judge 
rightly remarks that the fact that the fourth 
defendant’s mother and other female relations 
of hera did not accompany her to the palace 
at the time she was first. taken there, must 
be taken as considerably discounting the evi- 
dence of the witnesses who were cited to 
prove the alleged arrangement. On the other 
hand, there is evidence of certain witnesses 
for the defendant including her Pleader, that 
at or about the time the fourth defendant 
was taken to the palace, there was a criminal 
complaint lodged by certain relations of her 
charging the Zemindar with abduction. 
The case apparently came to nothing as the 
inquiry showed thatthe fourth -defendant 
went to the palace willingly and there was 
no abduction. But what is absolutely con- 
clusive against the case of the plaintiff is 
the conduct of the fourth defendant herself 
on the Zemindar's death. There was an 
inquiry held by the Collector as to who were 
the heirs of the Zemindar and the fourth 
defendant did not, ab the time, put forward 
any claim on behalf of herself as his married 
wife, or on behalf of her son as the heir of the 
Zamindar. it is inconceivable that if she 
was conscious that she occupied the status of 
a legal wife, she would uot have asserted the 
position at onca.. On the other hand, in the 
statements that were taken atthe time the 
fourth defendant is described as bhogastree. 
Admittedly, this description is not ordinarily - 
applied to the wives of Zemindars. No - 
doubt, Mr.  Raugachariar contends tbat 
'bhogastree may simply mean an inferior 
sort of wife, but the evidence ofthe 4th 
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defendant herself on the point rather tends to 
support the case of the defənce that 


‘bhogastree’ means only a concubine and not © 


a wife. It was really not until the iustitu- 
tion of this suit, which, it may be mentioned, 
is financad by a number of strangers, that a 
claim was put forward bg the fourth defend- 
ant ,that she was married to the late 
Zemindar and the plaintiff was his legiti- 
mate son. 1, therefore, agres with the Sab- 
ordinate Jadge that the arrangement alleged 
by plaintiff, under which his mother lived ia 
the ‘palacs, has not been proved. 

This is sufficient to conclude the ease of the 
plaintiff so far a3 the question of legitimacy 
is concerned. But thereis a further ques- 
tion which has been discussed by the Sub- 
ordinate Judge aad which has also bean 
argued before u3, namely, thateven if the 
alleged arrangement were proved, it would 
not, in law, amount to a valid marriage. It 
ig not necessary to diseuss this question at 
any length, bat- having heard the matter 
fully discussed at the Bar, I wish to express 
my clear opinion that the arrangement set up 
by the plaintiff, even if proved, would not 
amount to a valid marriage in Hindu Law, 
I do not desire to consider the question 
whether the Gandharvz form of marriaze re. 
quires any right or ceremony or not. My 
opinion is that if this amounts to Gandharva 
form of marriage. it has not bean shown 
that such marriages are valid in the caste to 
which the late Zamindar belonged. It may 
be that the ancient Hindu Law texts allowed 
much greater latitude to Sudras in the matter 
of marriage thanto the higher castes, or 
rather to the Brahmin and that perhaps 
among the Kshatriyas the Gandharva form 
of marriage has, even within recent times, 
been recognized as prevalent in some parts of 
India. Butif this form of marriage were 
valid among the Sudras or rather in ths caste 
to which the late Zemindar belonged, I 
should have expected some evidence to be 
forthcoming as to its being in vogue among 
them. Mr. Rangachariar did not refer to any 
such evidence and, as a matter of fact, the 
evidence, so far as it goes, shows that the 
Gandharva form of marriage has long ceased 
to be practised, even if it ever prevailed, 
in the Kumbala caste. He admitted that 
there was a regular form of marriage, or 
rather two forms of marriage, one of a 
superior and the other of an inferior character, 
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prevalent inthe Kumbala caste. Supposing 
therefore, for argument’s sake, that the 
Gandharva form of marriage would, aceording 
to the ancient texts, bs permissible among 
the Sutras, Lam of opinion that, so far as 
this caste is concerned, it must, upon the 
evidencs in the case, be held to be obsolete 
and no longer recognized as valid. Mr. 
Rangachariar has strongly contended that if 
ancient Hindu Law texts sanction this form of 
marriage, we must hold that it is valid. 
But I am not inclined to accept’ that 
position. If I find that a certain caste 
among the Hindus has long given up 
this form of marriage and this is shown 
by their consistently adopting other more 
regular forms, I do not think that we are 
still ‘obliged to. recognize its validity in 
that caste. 

‘The position, therefore, is this; the 
plaintiff is the illegitimate son of the last 
Zemindar: the question remains whether 
as such heis not entitled to succeed to 
the Zemindari in preference to the firat 
defendant, the .widow of the Zemindar, 
or the fiith defendant, his cousin. With 
reference to this matter, we  haye to 
ascertain whether the family of the lato 
Zemindar was divided or not. Upon this 
point the Subordinate Judge has discussed 
the evidence at great length, and I have 
no hesitation in saying that his conclusion 
that the family remained joint must be 
accepted. 

Mr. Hangachariar does not allege that 
there was any formal division at any 
particular time but he only points out 
certain circumstances from which he asks 
us to conclude that there must have been 
a division of the family. The circumstances, 
he relies on, are, mainly, that sinee about 
1884, some members of the Zoemindar's 
family, the uncles and cousins of the 
Zemindar, held separate properties and 
had separate dealings in respect of those 
properties and with the exception of one 
uncle, the others have not been receiving 
any allowance or maintenance. He also’ 
relies upon certain observations in ‘the 
judgment in &suit between one Kulasekara, 
an uncle of the Zemindar, and the present 
first defendant, to the effect that the 
plaintiff therein was divided from the 
Zemindar, But none of those circumstances, 
fo my mind, really compel us to come to 
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the conclusion that the family was divided. 
It is perfectly clear from the documents 
exhibited 1n the case, that up to at least 
1862, all the members of the family lived 
together, though nob in the same building, 
.in the same compound, They received 
allowance and were treated in every other 
respect as members of ‘the co parcenary. 
Even the Court of Wards, when it had 
the management of this estate, treated the 
family as joint, and if there had been a 
separation after 1884 or 1962, surely there 
would have been. evidence forthcoming as 
to that. In the absence of that evidence, 
from the mere fact that some of the 
members of the family had separate pro- 
perty or cultivated some family lands, it 
does not follow that there was any alter- 
ation in the joint status of the family 
so far asthe Zemindariis concerned. The 
discontinuance of allowances to some of 
the co-parceners since 1884 was apparently 
due tothe fact that they had quarrelled 
with the Zemindar. As regards the ob. 
servation in the judgment to which I have 
referred, not much importance can .be 
attached to it as the question of division 
or non-division was not in issue in that 
suit. If, therefore, the ZGemindar and his 
uncles and cousins were members of one 
joint Hindu family, then, I think it must be 
held that the plaintiff has no title to the 
Yemindari as against the fifth defendant. 
tis argued on behalf of the appellant that 
according to established law, the holder of 
an impartible Zemindari has absolute power 
of disposition over it and, therefore, we must 
treat the question of succession on the 
basis of the Zemindari being the separate 
property of the Zemindar. I do not think 
that conclusion at all follows. All tke 
. decided cases lay down that, for the pur- 
pose of finding out the heir to an impartible 
Zemindari, where the  Zemindar was a 
member of an undivided family we have 
to look to the eo-parcenary. That is to 
say, we have to see who would be entitled 
to the property if it were the case of an 
ordinary partible joint family property. it 
may be that for purposes of enjoyment and 
disposition by the Zemindar for the time 
being, the Zemindari’ stands, to a great 
extent, on the same footing as the private 
property of the Zemindar, but with that 
we have nothing todo. We have before 
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us only the question of succession and for 
that purpose we must treat the Zemindari 
as ordinary joint family property if .the 
Zemindar remained undivided from his co- 
parceners. Then the question arises, can 
the plaintiff be said to be a oo-parcener 
just asa legitimate son would be and as 
such entitled to succeed tothe Gemindart 
whick is descendible by the rule ‘of pimo- 
geniture ? Upon that point the weight of 
authority is against, the plaintiff at any rate 
80 far as this Presidency is concerned. The 
illegitimate son of a Sudra is, no doubt, not 
one of the twelve kinds of sons mentioned 
in the Mitaksharz, Chapter I, section IT. 
He 18 not asapinda of his natural father 
and cannot demanda share in the family 
property during his father’s life-time. In 
the Mitakshara Chapter I, section 12, his 
case is treated as a special case and-all that 
that section lays down is briefly this. The 
father may, if he chooses, give a share to 
his illegitimate son; on his death, the 
illegitimate son is entitled to half the share 
of the legitimate son, he is also entitled to 
A share along with the daughter's son ; and 
it has been ruled that upon a proper 
interpretation of the text the illegitimate 
son does not exclude the widow or the 
daughter. I think the text clearly indicates 
that the illegitimate son is not a member 
of the co-parcenary to which his putative 
father belonged, Much reliance is, however, 
placed upon the ruling of the Privy Council 
in Jogendra Bhupati v. Nityanand (3), 
but all that this decision lays down 
is that where a man has left a legitimate 
son and an illegitimate son, and on the death 
of the legitimate son the illegitimate son 
succeeds to him by survivorship, because, 
as I understand the decision the text of the 
Mitakshara already alluded to, gives hima 
share along with the legitimate son of his 
natural father and thus a co-parcenary is 
thereby created between these two. It has 
also been decided that if the legitimate son 
dies leaving a son of his own, that son will 
take his father’s share. But I find no 
warrant for extending the scope of the Privy 
Council ruling so as to hold that an 
illegitimate son is a co-parcener along with 
his father’s uncles and cousins. On the other 
hand, in a series of cases in this Court, ib has 
been held that the text of the Mitakshara 
relating to the illegitimate sons of Sudrus 
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only applies to separate properby and not to 
property which belongs to a co-parceaary. [Sas 
Krishnayyan v. Muitusami(8); Ranoji v. Kandoit 
(9), Parcathi v, Thirumalat (2), Karuppa Goundan 
v. Kumarasami Goundan (5) and  Gopalasamz 
Chetti v. Arunachallam Chetty (6).] | Of these 
cases, Parvathi v. Thirumalat (9), which 
relates to imparbible estate, is direatly in 
point. 

I am, therefore, of opinion that the 
plaintiff is not entitled to sucesed to the 
Zemindari as against the fifth defendant. 
Nor, in my opinion, can he oust the widow if 
the Zemindari were, in fact, the separate pro- 
perty of the Zemindar. "He clearly occupies 
an inferior status, nob only in comparison 
with the lezitimate gon, bat also the widow, 
the daughter and the daughter’s son, aven if 
it can be said that he is entitled to an equal 
share with these persons. 

On all these points, therefore, the plaintiff's 
case fails. 

I may mention that the Subordinate Judge 
has also found that the plaintiff is debarred 
from claiming the Zemindari by reason of a 
release executed by his mother, the fourth 
"defendant, by which she relinquished on 
behalf of her son and herself, all rights in the 
Zemindari in consideration of having received 
certain properties from the first defendant. 
But I am unable to agree with the learned 
Judge on thia point. When the fourth defend- 
ant purported, on behalf of ber minor son, to 
relinquish his claim to the Zemindari, which is 
of considerable value, on receipt of com- 
paratively insignificant properties, it does not 
appear that she obtained any legal advice as 
to the right of the plaintiff to the Zemindari. 
There was no active dispute or question 
raised as to the plaintiff's title to the Zemin- 
dari and, in my opinion, it would be going too 
far to say that the arrangement can be 
upheld as a proper family arrangement. 
I think a release of this nature is beyond 
the power of a guardian and cannot be 
upheld unless it is proved that it was execut- 
ed after careful consideration of the minor’s 
claims. 


The only other point which we are asked 
to decide in the appeal is whether the plaint- 
iff is entitled in this suit to obtain his share 
in the separate properties of the Zemindar 


(8) 7 M. 407. 
7 (9) 8 M. 657, 
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supposing he left any. The suit as instituted 
was one for recovery of the Zemindari and 
other properties forming part of the Zemin- 
dari and no partition was asked for in tha 
plaint of any properties which might ba 
found to b» the private proparty of the 
Zamindar. It, however, appears, that during 
the progress of the suit, an issue was raised 
as to what were the private properties of 
the Zemindar, though even then the question 
was not distinctly raised as to the right of 
the plaintiff to a share in those properties, ` 
Bat apparently the question was argaed 
and the Subordinate Judge failed to go into 
the matter only bacanse this was a saib in 
ejectment and he was of opinion that the 
plaintiff could not get any relief in respect 
of the private property of the Zamindar in 
this suit. I do not appreciate the difficulty 
in giving relief to the plaintiff with respect to 
the separate property of Zemindar. It ia not 
shown that all the parties who would ba 
interested in the decision of sach a question 
are not before the Court. The state of the 
record, as it stands at present,is not, however, 
very satisfactory and I agres with my learned 
brother that we could not arrive at a satis- 
factory conclusion without having a proper 
finding’ of the Subordinate Judge on the 
point, 


For the reasons, I agree in the order 


proposed. 
* o & * * 
* * * x 
% % å w X * * 


Muter, J.— The other point raises the ques- 


- tion of custom —the question whether by the 


custom of the Kumb tla caste an illegitimate 
son takes nothing of his father's estate or of 
thefamily property. The issue (21st issue) 
was framed at a late stuge of the case after 
the defence evidence had been recorded. For 


‘our purpose, the evidence must be strong 


enough to show that the plaintiff is excluded 
by custom, not from the Zemindari only but 
also from the partible property which belong- 
ed to the Zemindar. The Subordinate Judge 
has dealt with all the instances on which re- 
liance was placed to make out thiscustom. In 
most of them, he has disbelieved the evidence 
of some persons on the ground that they came 
to Court without summons, of  othera, 
that they are relations of the ist defendant, 
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of others that they are men of straw. Ib has 
not beeu suggested to us that his appreciation 
of the evidence is not justified; thus a very 
large number of the instances to which he 
refers in paragraph 90 of his judgment are 
instances which, though he does not clearly 
say 80, in paragraph 91, he holds are not 
proved and I think we must agree with him. 
Then he points oat that most of these cases are 
cases in which the illegitimate sons were pro- 
vided during the life-time of their father with 
. allotments for themselves; assuming these 
cases to be true, although it might be that the 
allotment might not in law prevent them 
from coming down upon their father’s estate 
for a share after his death, still those are not 


cases in which the custom is distinctly proved 


because it may be that the sons were satisfied 
with what was given them; that does not 
prove the custom setup. That leaves only a 
few cases, which, I have said, for: the most 
part are discredited on the ground that the 
witnesses could not be believed. Thereis 
one instance the Sub-Jndge does not seem to 
disbelieve, that spoken to by the defence 8th 
witness—he speaks of an illegitimate son not 
getting any property but that would be only 
one instance send would hardly bé sufficient to 
prove a custom. There is another, the 46th 
witness, an illegitimate son; he says that his 
father’s widow made provision for his 
maintenance only, but this I find is one of the 
eases the Subordinate Judge has disbelieved 
on the ground that the witness attended the 
Court without summons. There are uot, Í 
think, any other cases of which it can be said 
that they are clearly cases in which ‘illegitimate 
sons by reason of a custom have been excluded 
from inheritances of property which must have 
devolved on them under the ordinary law. 
This as tothe oral evidence. Then there 
are two judgments against the custom, 
judgments in which the custom was alleged 
but held to be not proved and there is Exhibit 
XXIV of 1849, in which a Zemindar alleged 
that by the custom of his caste illegitimate 
sons were not entitled to succeed to a 
Zemindari, That is a document which might 
be valuable if necessary to exclude the plaintiff 
from the Zemindari, butit is not of any 
value as we are dealing with the custom in 
reference to partible property, Considering 
the Subordinate Judge has disbelieved most 
of the evidence, he is right in holding that 
the evidence is not distinct, clear and sufficient 
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to make out the custom. And, as a matter of 
fact, the custom seb ‘up in the written 
statement was not so general a custom as it 
was necessary to prove td enable the defendant 
to exclude the plaintiff from succeeding to the 
separate property. It is only a custom having 
reference to the Zemindari—that was the 
custom which was set up inthe written 
statement of the first defendant but even that 
custum was not at first made the subject of a 
distinct issue. It may be that the 17th issue 
was intended to include if asthe evidence 
the Subordinate Judge has considered was let 
in by the first defendant before the ZJst issue 
was framed, but itis not quite clear to me 
that the question was properly raised in the 
suit. Assuming it was, I am prepared to 
hold that the Subordinate Judge was right 
in holding the custom was not made out. 

The effect, then, of my findings on these 
two questions raised by the first defendant is 
that the findings which we agreed to call for 
will have to be furnished by the Subordinate 
Judge. 

ABOUR RAHIM, J.—I entirely agree that the 
memorandum of objections fails on the two 
points raised by it and I have nothing to add 
to the judgment which has been delivered. 


ALLAHABAD HIGH COURT. 
Seconp Civin Appear No. 1840 or 1912. 
July 16, 1918. 

Present: —Mr. Justice Ryves and 

Mr. Justice Piggott. 
SUNDAR LAL AND, OTHERS—DEFENDANTS— 
APPELLANTS 
TEYSuUuS 
BRIJ LAL —PrLAINTIFF—AND OTHERS — 


DEFENDANTS— RESPONDENTS, 

Mortgage—Joint family property—Share; of each 
co-sharer mortgaged with consent of other co-sharers— 
Partition effected after mortgage, effect of, on mortgage. 

Two brothers, forming a joint ILindu family, joint- 
ly excented a mortgage in favour of a certain person, 
Two years later, in substitution of that joint mort. 
gage, they executed two separate mortgages in favour 
of tho same mortgageo aud in respect of the same 
property, each of them mortgaging his half share in 
the property for half the amount then due under the 
original mortgage. Each of the brothers signed the 
other's mortgage-deed as a witness. Six years later, 
the joint family was partitioned privately and the 
whole of the mortgaged property was allotted to the 
share and became the separate property of one of 
the brothers only: 
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Held, that the rights of the mortgagee and the 
liability of the mortgaged property were not affected 
by the subsequent partition, inasmuch as both brothers 
had consented to the transaction and the brother 
who had received the property in partition knew 
perfectly well that it was excumbered. 

Byijnath Lall v. Ramoodeen Chowdry, lY. A. 106; 

21 W. R. 283, considered and distinguished. 


Second appeal from the decision of the 
District Judge of Bareilly, dated the 31st July 
1913. 

Mr. M. L. Agarwala (with him Dr, 5. 0. 
Banerji and Mr. Govind Frosad), for the 
Appellants. 

Mr. B.E. O'Conor (with him Hon’ble Dr. 
Sunder Lal,  Hon'ble Dr. Tej Bahadur 
Sapru and Mr. Lalit Mohan Banerji), for the 
Respondents. 

7 JUDGMENT. 

Ra ws, J.— This appeal arises out of the 

following facts:— 

Bhagirath and Baldeo, two brothers, formed 
a joint Hindu family and owned, amongst 
' other zemindar? property,.a ten-biswa share 
in Mouzah Chauwar. They jointly executed 
a mortgage in favour of the plaintiff's father, 
onthe 8th of November 1879, of this ten 
biswa share in Chauwar. 

On the 16th of November 1881, the two 
brothers executed two separate mortgages, 
in favour of the same mortgagee, in each'of 
which each brother hypothecated a five bzswa 
share in Chauwar for half the amount then 
due under the original mortgage-deed of 
1379. These two mortgage,bonds were 
signed by both brothers. 

On the 16th October 1888, the joint family 
property was partitioned privately and the 
whole ten d¢swa share in Chanwar was 
allotted to Baldeo’s share and it became his 
separate property, Baldeo’s mortgage was 
subsequently discharged, under circumstances 
related later on. 

The plaintiff who is the son of the original 
mortgagee has now sued to recover 
Rs. 4,826-4 C on foot of the mortgage 
executed by Bhagirath on the 16th Novem- 
ber 1881, and prayed thatin default of 
payment, the mortgaged property, namely, a 
five-biswa share of Chauwar be put for sale, 
or if the Court considered that on account of 
the partition of the 16th October 1888, the 
plaintiff was not entitled to have the mortgag- 
ed property in Chauwar sold, then the other 
property allotted to Bhagirath in lieu of his 
share in Chauwar mightbe sold by auction, 
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The representatives of the original mort- 
gagors who, however, have no longer any 
interest in the property and their various 
transferees were made defendants. Both the 
lower Courts decreed the suit, and directed 
that in default of payment of the mortgage 
money, a 5-biswa share in Chanwar be sold. 
The present appellants are in possession of 
this property. They acquired their title 
under the following circumstances:—On the 
llth November 1892, they took a possessory 
mortgage from Baldeo of his‘ten-b/sw1 share 
in Chanwar of which he was then the sole 
owner. I may observe that the mortgage: 
deed,“which is on the record, shows that 
although Baldeo's own mortgage was men- 
tioned and a sum of money with which it wag 
discharged, was left inthe hands of the 
mortgagee, it was not stated in the deed 
that there were no other encumbrances on 
the property. On the contrary, there was a 
covenant in the deed, that if any other en- 
cumbrances should be found to ‘exist, then 
Baldeo would be responsible for their dig- 
charge. 

Later on, a4-b¢éswa share of this property 
was put upfor sale in exeeution of a 
decree held by.one Lalta Pershaj, and was 
purchased by Dhanpat Rai and another 
person, who, in turn, on the 6th September 
1893 sold it to the present appellants. 

The appellants’ main contention throughout 
has been, thaton -partition the mortgaged 
property having gone to Baldeo’s share, the 
property, which had been received by 
Bbagirath in exchange for his 5 biswas in 
Chauwar, should be made liable for this 
Great stress has been laid in 
argument on the case of Bynath Lal v. 
Ramoodeen Ohowdry (1). It seems to me 
that the exceptional rule applied in that case 
is only applicable in similar circumstances. 

In that case one of several joint owners 
mortgaged, for his own personal benefit, with- 
out the knowledge or consent of his co-sharers, 
his undivided rights in certain properties, 
alleging that they were his own, when, as a 
matter of fact, they were portions of a joint 
estate. A .partition had already been com- 
menced, and on its completion the estate was 
split up and the mortgagor received in hia 
Separate share some of only the properties 
mortgaged and other property which had not 
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been included in the deed. The mortgage was 
by way of conditional sale, and the mortgagee 
sued to get possession of the property which 
wagallotted to the mortgagor on partition, 
and it was held that he could do so. Their 


Lordships say:— It is,therefore, clear that the, 


mortgagor had power to pledge his own un- 
divided share in these villages; but it is also 
clear that he could not, by so doing, affect 
the interest of the other sharers in them, ard 
that the persons who took the security took 
it subject to ‘the right of those sharers to 
enforce a partition, and thereby to convert 
‘what was an undivided share of the whole 
into a defined portion held in severalty." 

Their Lordships go on to say— In the 
present case, there is net a suggestion of 
fraud, nor is there any ground to suppose 
that the partition was other than fair and 
equal. The mortgagee is content to accept 
what has been allotted in substitution of 
the undivided interest (of the mortgagor) 
as the fair equivalent of it. Their Lord- 
ships are of opinion, not only that he has a 
right to do so, but that this, in the circum- 
stances of the case; was his sole right, and 
that he could not successfully have sought 
to charge any other parcel of the estate 
in the hands of any of the former co-sharers." 

That rule is, I think, applicable mainly 
to protect eo-sharers from being saddled 
with the liability of a mortgage created by 
another co-sharer, witbout their knowledge 
and for which they have received no 
benefit, on an undivided portion of the joint 
estate, which on partition falls to their separate 
possession. And in such a case, “the mort- 
gagse, who has no privity of contract with 
the other co-sharers, would have no recourse 
against the lands allotted to such co-sharers, 
but must pursue his remedy agairsb the 
lands allotted to his mortgagor, ...He would 
. take the subject of the pledge in the new 
form which it had assumed.” 

Now what are the facts in this case? 

The mortgagee was dealing with all the 
co-sharers. The two mortgages of 1881, 
one of which is now in suit, were made 
` with the knowledge and consent of both go- 
sharers, and were in substitution of ,the 
prior joint mortgage of 1879. 


Could Baldeo himself, after partition, have 
claimed the benefit of the rule in Byjnath’s 
case (1)? I think, not. He knew that his 
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brother was mortgaging his undivided 5- 
biswa share in Chauwar, and when, at the 
time of the partition he accepted 10 bzswa - 
in Chauwar in exchange of something else, 
he knew perfectly well how it was encum- 
bered. 

If he could not, I do not think his repre- 
sentatives-in-interest can. In paragraph 7 
of their written statement, the appellants 
do not state that when they took the 10 
biswas in Chauwar in mortgage from Baldeo, 
they believed that there were no other mort- 
gages on it, other than Baldeo's which was 
discharged. Similarly, when they bought 
the 4 biswa share in 1893, they do not even 
allege that they believed it was unencambered. 
If they had taken the trouble to examine 
the Registration records, which, as prudent 
men, they should have done, they would 
have diseovered that the mortgage of Bha- 
girath executed in 1881 was still outstanding. 
I would dismiss the appeal with costs. 

Piegotr, J.—I concur generally The rule 
laid down in Bgjnath's case (1) obviously can 
have no application to transactions entered 
into with the general body of co-parceners. In 
the present case, I look on the transaction of 
the 16th of November 1851 as little more 
than a novation of the older contract of 
1879, and seeing that each of the brothers 
signed the other's mortgage deed as a witness, 
it was obvious that the mortgagee was deal- 
ing with the two of them and had the 
consent of “both to the transaction then 
entered into. Under the circumstances, the 
rights of the mortgagee and the liability 
cf the mortgaged property could not, in 
my opinion, be affected by the subsequent 
partition. 

By tus Cousr.— The appeal is dismissed 
with costs. Three sets of respondents, who 
represent different interests, will get separate 
costs irclading in this Court fees on the 
higher scale, and we extend the time for 
pay ment till 16th January 1914. 

Appeal dismissed, 
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VENKATA SAMBA SADASAVA DEVARA V, PAPAYYA DEVARA. 


MADRAS HIGH COURT. 
SECOND Civin ÀApPEAL No. 39 or 1910. 
February 27, 1913. 
Present:—Sir Arnold White, Kt., Chief 
Justice, and Mr. Justice Tyabji. 
D. VENKATA SAMBA SADASIVA 
DEVARA-—PLAISTIFF—ÁPPELLANT 
` versus 
D. PAPAYYA DEVARA. AND OTHERS-—— 


DEFENDANTS— RESPONDENTS. 

Hindu Law—Adoption—Presumption— Amendment 
of plaint— Wide powers of Court—Evidence—Parties as 
witnesses. 

The ordinary rule of law is that he who relies on 
adoption must establish it like any other fact. The 
presumption in favour of an adoption may arise in 
some cases. 

The practice of calling the parties or those inter- 
ested in the parties as witnesses for the opposite side 
commented on. 

However wide the powers of amendment may be, 
a suit based on adoption cannot be treated as a suit 
for partition of undivided family property. 


Appeal against the decree of the Distriot 
Court of Kurnool in Original Suit No. 14 
of 1907. 

Mr. V. O. Sesha COhariar, for the Appel- 
lant. : 

Mr. T. R. Ramachandra Iyer, for the 
Respondenis. 

JUDGMENT. 


Waume, C. J.—The first question for 
determination in this case ‘is whether the 
plaintiff who sues by his next friend, his 
maternal grandfather, has established the 
adoption which he sets up in his plaint. 
Now with regard to the quantum of evi- 
dence in a case of this character, no 
general rule can possibly be laid down. 
That must depend entirely on the cir- 
cumstances of each particular case. We 
have been referred to a passage in Mr. 
Mayne’s book in which he says, amongst 
other things, that "no writing is necessary; 
though, of course, in case of a large 
property or of a person of high position, 
the absence of a writing would be 9 


circumstance which would call for strict ` 


scrutiny, and for strong evidence of the 
actual fact. Nor is if even in all cases 
necessary to produce direct evidence of 
the fact of the adoption; where it has 
taken place long since, and where the 
adopted son has been treated as such by 
the members of the family and in public 
transactions, every presumption 'will be 
made that every circumstance has taken 


is necessary to account for 
of things as is proved, or 
admitted, to exist.” Here the adoption 
did not take place long since" and there 
is no evidence that the alleged adopted 
Son is trented as such by the members of 
the family or in a publie transaction. 
Therefore, ib seems to me no presumption 
can be said to arise in favour of the 
adoption and the ordinary rule. of law 
applies that those who rely on it must 
establish it like any other fact. The 
learned Judge-has held, after a very carefal 
examination of the evidence, that this fact 
is not established ; and I am not prepared 
to say that he was wrong in so finding. 

As regards the probabilities, I do not 
desire to repeat what the learned Judge 
said. The a priori probabilities do not. 
seem to be on the sido of the adoption. 
It is a case wherea man has adopted his 
brother’s son who is only a few months 
old. There is nothing to suggest that- 
there was any special occasion why he 
should make the adoption then. Then as 
regards the subsequent conduct, that is 
also discussed by the learned Judge. We 
find nothing in the conduct, so far as 
1 can see, of the alleged adoptive father, 
which would indicate or suggest that this 
boy had been adopted by him. We have 
no letters referring to the fact of the 
adoption, although the adoptive father 
died five or six years after the alleged 
adoption took place : we are not consider- 
ing the casa of an uneducated man or a 
man in a very humble position in life. 
He started life as a Police Constable and, 
presumably on his own merits, he rose to 
the office of Inspector. He lived in a 
head-quarter station and had many friends. ` 
In view of the fact that the alleged 
adopted son is only 10 years old, it seems 
to mevery hard to believe that, if the 
adoption had in fact taken place, there 
would not have been evidence forthcoming 
of a much more satisfactory character to 
establish the fact, than the plaintiff has 
been able to adduce in the present case. 
As has been pointed ouf, of the seven 
witnesses called to supporb the adoption, 
only three speak to it directly and their 
evidence is of & general. character. Take 
the case of the plaintifi’s sixth witness 
for instance, who is supposed to speak 


place which 
such a state 
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directly to the fact. All he says is:— He 
(i.e, Kotilingam Devara, the alleged adop- 
tive father) adopted the son of his 
younger brother, Papiah Devara. I had 
gone to his house on the day of the 
adoption.” I do not know if the other 
witnesses, who speak to it directly, speak 
in much greater detail as to the fact. The 
plaintiff's witnesses Nos. 1, 4,5 and 7 only 
speak to statements made by Kotilingam 
that he had, in fact, adopted the plaintiff, 
I do not think if necessary to dwell further 
on the plaintiffs evidence because the 
learned Judge has dealt with i6 very fully, 
and I think his observations and criticisms 
are well-founded. But there is one feature 
in this case which has caused a certain 
amount of doubt, and that is the fact that 
there is direct evidence given as to the 
adoption by the man who presumably 
knows better than any body else, since 
the adoptive father is dead, as to whether 
the adoption in fact took place or not, 
and that is the boy’s natural father. 
He was not called on behalf of the plaintiff. 
The reason suggested is that he was 
hostile tothe plaintiff, Anyhow, he was 
not called on behalf of the plaintiff, But 
he was put into the box apparently on 
behalf of the defendants. When he was 
put into the box and examined-in-chiof, 
he does not seem to have been asked a 
single question as tothe alleged adoption 
which was the main issue in this case. 
He does not seem io have been asked a 
single question with regard to whether 
the property which is the subject-matter 
of this suit was the self-acquisition of 
Kotilingam Devara, which is the plaintiff's 
case, or whether it was family property, which 
is the defendant's case. I entirely fail to see 
why he was putinto the box by the de- 
fendants. I really do not know whether this 
is an illustration of the practice which has 
been so frequently condemned by the Privy 
Council. I need only refer to two cases; 
one is the case of Kishori Lal v. Ohunnt Lal 
(D, where itis described as “one of the 
artifices of a weak and somewhat paltry kind 
of advocacy.” The other case is that of Musam- 


(1) 1 Ind, Cas. 128; 31 A. 116; 9 C. L. J. 172(P. C); 
5 M. L. T, 58; 13 C. W. N. 370; 11 Bom. L. R. 196; 
19 M, L, J. 186; 86 1. A. 9. 


mat Lal Kunwar v. Ohiranj: Lal(2), where the 
same learned Judge (Lord Atkinson), 
delivering the judgment of the Privy Council, 
criticises the practice in still more vigorous 
language. As I say, really do not know 
whether this is an illustration of that unfortu- 
nate practice or not. But the practice does, no 
doubt, obtain in this Presidency, though I am 
glad to think that it is not so prevalent as it 
was at one time. Åt any rate, the course 
taken in this case has embarrassed and 
perplexed judicial investigation. [Lam quoting 
from the language used in Musammat Lal 
Kunwar v. Ohsranji Lal (2)] The natural 
thing would be for the plaintiff to put this man 
in tne box and to have asked him with regard 
to the adoption. However, he was putin by the 
defendants and when called by the defendants 
as their witness, he says in so many words 
"My brother adopted my son". The question 
is how to treat that piece of evidence read 
by the light of the other evidence in the case, 
I have come to the conclusion that as I cannot 
accept the evidence of the plaintiff, which 
ig evidenee in support of the adoption, I 
am not bound in any sense by this state- 
ment although itis given by a witness 
who is called by the defendants, whose 
ease is that there was no adop ion. Their ^ 
own witness, no doubt, says there was an 
adoption. But still, having regard to the 
practice to whichI have referred, and I 
suppose it must be taken that this course 
was adopted more or less in accordance 
with that practice, I think that one would 
be justified in treating that piece of evidence 
as an ordinary piece of evidence, leaving out 
of consideration the fact that the man was 
called on behalf of the defendants; taking 
the evidence asa whole, I am not prepared 
to say that the learned Judge was wrong in 
coming tothe conclusion that the evidence 
was not sufficient to establish the adoption. 
That really ends the case, subject to the 
contention which was urged by Mr. Sesha- 
chariar that, even in the view that there 
was no adoption, he was entitled to ask us 
to treat this case asa suit for partition in 
which the plaintiff claimed, through his 
next friend, a partition of the family pro- 
perty on the ground that he had not been 


(2) 5 Ind. Cas. 549; 32 A. 104; 7 M. L. T. 57; 140 
W. N. 285; 11 C. L. J. 172; 12 Bom. L. R. 244; 20 M. 
L. J. 183; (1910) M. W. N. 8; 87 I. A. 1, 
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adopted and thab the property was not the 
self-acquisition of Kotilingam Devara but was 
family property. Now, the Courts, I take 
it, are generally anxious to go as far as they 
can, when they have all the parties before 
them, to give such reliets to the plaintiff as 
he is entitled to, and the amendment intro- 
duced in the new Code to whish Mr. Sesha- 
chariar has called our attention shows that 
the Legislature is also prepared to go as far 
as possible. But Mr. Seshachariar has not 
been able to call our attention to any case 
coming anywhere near this case on the facts 
in which a man has been allowed to turn one 
suit into another suit when he finds that 
the conclusions of the Court are against him 
on his claim as set up in the original suit. 
Here there is no alternative claim. The 
case rests onthe adoption in the first in- 
stance; in the second instance, it rests on the 
status of the family being that of a divided 
family and the property in question being 
the self. acquisition of Kotilingam Devara. 

In these circumstances, I do not think, 
that, however wide our powers of amend- 
ment may be, we ought to allow the plaintiff 
to treat this suit as a suit for partition of un- 
divided family property. On the question of 
fact, I think the learned Judge was right and 
I would dismiss the appeal with costs. 

TYABJI, J.—In the view of the case taken 
by the learned Chief Justice, in which I 

‘concur, the only point that need be consider- 
ed is whether the learned Judge was wrong 
in coming to the conclusion that the adoption 
set up by the plaintiff has not been proved. 
There is a good deal of oral evidence on the 
point and without going to the length of 
saying that, if we had nothing else to go 
by except the evidence as presented before us, 
it would be insufficient to prove the fact of 
the adoption, I entirely agree that it would 
be unsafe for us to disturb the finding of 
the learned Judge of first instance who holds 
that it is insufficient. There are one or two 
pieces of written evidence, however, ou which, 
naturally, a great deal of reliance has been 
placed by the appellant; and it may be 
advisable to deal with them shortly. There 
is, on the one hand, a school register, Exhibit 
A, filed on behalf of the plaintiff in which 
Kotilingam Devara is described as the parent 
or guardian of the minor plaintiff. That 
would certainly have been a piece of evidence 
ghowing that the adoption had been referred 


to in the life-time of Kotilinga, and had it not 
been forthe fact that the other entries in 
this register explain away that statement, it 
may have had important bearing on the 
question to be determined. Considering, how- 
ever, that the occupation of the parent in 
Exhibit A is referred to as trading, it is 
dificult to reconcile the various parts of 
Exhibit A with each other. The 16th item 
in the register in Exhibit A has also been 
the subject of a good deal of argument. It is 
the entry which gives under the column headed 

reason for leaving" the words "owing to his 
father’s transfer.” Now it is not quite clear 
whether that appears in the printed copy of 
Exhibit A which represents the original of 
the document and it is doubtful whether in 
the original, it was intended to give asa 
reason for the plaintiff's leaving the school, 
the fact that his father had been transferred 
or to leave. the column blank. If it was 
intended to leave it blank, it is strange that 
this is the one instance where the reason is 
not set out in full; for ‘most of the entries in 
the register in the 16th column consist of 
the words “not known;" and these words are 
repeated in each case. The two dots, which 
one finds appearing in the original of Ex. 
hibit A, do not appearin the caseof any 
other entry, onthe same page, though the 
page contains 27 entries in all. Assuming 
that it was intended that the reason alleged 
for the plaintiff leaving the schdol should be 
put down as the trausfer of his father, that 
is meaningless when we bear in mind that 
Kotilingam was not in service at the time 
when the entry was made. These considera- 
tions are sufficient to show that Exhibit A in 
any case was not a document prepared with 
such care as would entitle it to be taken as 
in itself sufficient evidence of the adoption. 
The other piece of written evidence to which 
I alluded is Exhibit IV in the case, and 
that strongly supports the finding of the 
learned Judge. That consists of an applica- 
tion on the 25th November 1905, signed by 
Papayya Devara, the lst defendant, in which 
the statement is made that Kotilingam died 
without leaving any issue. Papayya can 
read and write English and, though he pur- 
ported to say in his evidence that he did not 
exactly know or was not responsible for the 
statements contained in Exhibit IV it is evident 
that he could not havesigned Exhibit IV with 
out knowing its contents; 1t is also evident that 
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at that time he was anxious that the pro- 
perty should not stand iu his name, and yet 
ne could only think of transferring it to the 
name of his wife. The way in which 
Papayya refers to this Exhibit in his cross- 
examination also shows that he was auxious 
to belittle his connection with it, and he was 
conscious thas it was strongly against the 
statements that he made in Court. One 
method in which he tried to counterbalance 
the effect of this document was to state that 
he had made another application with 
regard to other lands in which he had men- 
tioned the fact that the plaintiff had been 
adopted by  Kotilinga, The evidences with 
reference to this document is, perhaps, not as 
satisfactory as it might have been. But it 
seems to me that there is sufficient to show 
that the document referred to by Papayya 
must be Exhibit XIII. Now that document 
does not contain any reference to the adop. 
fion. I make this statement on the authority 
of the learned Pleader who appeared for the 
7th respondent, and'Í have no reason to 
doubt its correctness. The Pleader for 
the appellant did not refer to Exhibit XÍII, 
‘and it has neither been translated nor printed 
on behalf of the appellants. It seems to me, 
therefore, thatit would be very unsafe to 
disturb the finding of the learned Judge 
that the adoption had not been proved. 

For these reasons and for the reasons men- 
tioned by the learned Chief Justice, I think 
the appeal should be dismissed with costs. 

Appeal dismissed, 
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By a registered deed of assignment, dated 8th April 
1896, A. granted to B, jenmi rights in certain land for 
valuable consideration. 

8. obtained possession of the property. In 1902, a 
suit for redemption was brought against Á, and B. on 
the ground that A. held the land under an otti demise, 
The first Court dismissed the suit. The Appellate 
Court reversed this decree on 16th January 1905, 
holding that A. had not the jenmi right. On the 
7th May 1908, the High Court confirmed the appellate 
decree. B. was evicted from the land on 20th July 
1905 under the appellate decree. On the 7th June 
1909, B. sued A. for damages and refund of purchase 
money: 


Held, (1) that the implied covenant for title was 


broken at the dato of sale in 1896; 

(2) that the covenant for title was not one which 
admitted of & continuing breach; 

(3) that, consequently, the claim on the basis of 
covenant for title was time-barred, 

[Per Miller, J., confirming the deoree of lower 
Court] 

(4) that the consideration for the sale should not 
be held to have failed before the 7th May 1908, the 
date of judgment in the second appeal; 

(5) that the contract of sale, though voidable, was 
not void. 

(6) that the claim on the basis of failure of oon- 
sideration was within time; 

(7) that the Transfer of Property Aot did not bar 
the suit to recover the money on failure of considera. 
tion 

[ Per Bakewell, J., dissenting |. 

(4a) that the consideration failed on the date 
when the conveyance was delivered; 

(5a) that the conveyance was invalid from the 
very beginning; 

(6a) that the suit was barred even on the basis of 
failure of consideration, 

Appeal against the order of the District 
Court of South Malabar, in Appeal Suit No. 
931 of 1910, preferred against that of the 
Additional District Munsif of Calicut, in 
Original Suit No. 336 of 1909. 

Mr. 0. V. Ananthakrishna Átyar, for the 
Appellant. 

Mr. K. P. M, Menon, for the Respondent. 

JUDGMENT. 


MiLLER, J.— The ease is put before us iu 
wo aspects in regard tothe only question 
argued, that of limitation, We are asked 
by the respondent, frst, to take ib as a 
suit on the covenant for title implied in 
the contract of sale by section 55 (2) of 
the Transfer of Property Act. The title 
conveyed was an absolute title, but the 
vendor was in fact only an usufructuary 
mortgagee, and on the 20th of July 1905, 
the vendee was ousted by the mortgagor, 


who had obtained a decree for redemption 


on the 16th of January in the same year. 


A second appeal was preferred to the High 
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Court and was dismissed on the 7th May 
1908. - Now, if the implied covenant for 
title is, as the respondent urges, a conti. 
nuing covenant capable of a continuing 
breach, limitation, it is hardly denied, 
would not begin to run before the 20th 
of July 1905, that is more, than three years 
before the suit which was instituted in 1909. 
But the sale-deed being a registered instrn- 
ment, itis contended that Article 116 of 
Schedule I of the Limitation Act, and not 
Article 115, is applicable and the time had, 
therefore, not run out st the date of institu- 
tion. Secondly, we are asked to regard the suit 
as for money paid on an existing considera- 
tion which afterwards failed, the failure 
being not on the 20th of July 1905, but 


the date on which the redemption suit was ' 


finally decreed by the High Court on the 
7th of May 1908. As to the first contention, 
.the weight of authority is against the 
respondent, In England, aince the Spoor,v. 
Green (1), it seems to be clear that the 
covenant for title is not one which admits 
of a continuing breach [vide also Turner v. 
Moon (2)]. The jadgment of Lord Ellen- 
borough in Kingdon v. Notile (3) is in the 
former ease distinguished by Bramwell, B., 
Though accepted by Kelly, O. B.,.as an 
authority in favour of his view that the 
breach is a continuing breach. In Srinivasa 
Raghava Dikshadar v. Rangaswamy | Aiyangar 
' (4) the learned Chief Justice and Wallis, J., 
take this view of the covenant as dida 
Full Beneh of the Allahabad High Court 
in Har? Tiwari v. Raghunath Trwart (5) 
though there is a dictum the other way 
in Mansab Ali y. Gulab Ohand (6). The 
case of Ardeshir v. Vejesing (7) is against the 
respondent, as also Raju Balu . Krishnarva 
v. Ramachandra (8), so far as regards the 
covenant for title, Having regard to these 
authorities, 1 think, we are bound to hold 
that the implied covenant for tible was 
broken at the date of the sale in 1896, 
and, consequently, the suit on it is barred. 


` (1) (1874) L. R. 9 Hs. 99; 43 L. J. Ex. 57; 30 L, T. 
393; 22 W.R. 6 

(2) (1901) 20h 825; 70 L. J. Ch. 822; 85 I, TT. 90; 
50 W. B. 287. . 
(3) 4 M. & S, 53; 16 B. R. 379. 

(4) 31 M. 452; 18 M. L. J. 477; 5 M. L. T. 211, 

(5) 11 A. 27 at p. 30; A. W. N. (1888) 264. 

- (6) 10 A. 85 at p. 91; A. W. N. (1887) 292, 

(7) 25 B. 693; 3 Bom, L. R. 190. . 

(8) 2 B. 273. 


In this view of the case, it is unnecessary 
to consider the case of Krishnan Nambiar 
Kannan(9) but the result of that case certainly 
has much to commend i6 if the covenant is 
nob capable of a continuing breach. It 


.enlarges the period of limitation from three 


to six years. In England, the plaintiff has 20 
years for an action ona covenant. Nor is 
ib necessary to decide whether the dead 
in this case contained an express covenant 
for title. I do not think i6 does. I am 
clear that there is nothing in it which can 
be construed into a covenant for quiet enjoy- 
ment, and, finally, ib was not suggested in 
this Court that there is any case for the 
application of section 18 of the Limitation 
Act. The other aspect of the case presents 
greater difficulty, but, on the whole, I thiok 
tha respondent is entitled to succeed. It 
was not argued in the present case that 
a suit ou the implied covenant is the only 
remedy available to the vendea. All that 
the appellant contended for was that there 
was a total failure of consideration at the 
date of the sale. 


I am unable to accept “this. contention, 
Without going so far as the learned Judges 
in Narsingh Shivbakas Marwadi v. Pacha 
Rambakas Marwadi (10), who observe that by 
obtaining possessioh the vendes got all that 
he stipulated for, I am unable to see how the 
Sale can be said to have been without consider- 
ation and, consequently, void ab initio. The 
vendor was able togive rot only possession, 
but, subject to the exercise of equity of re- 
demption by the mortgagor, title sufficient to 
protect that possession against the world, He 
gave all-this, and it sufficed to give the 
vendes quiet enjoyment of the land from 
1896 to 1905. It is impossible, I think, to 
hold that this was no consideration for the 
money to be paid by the: vendee. The cons 
sideration may be said to bea promise to 
deliver possession under a title which will 
legally justify tha promises in retaining the 
possession as. long as he wants it, and a 
promise to transfer the title at the date of the 
conveyance. The latter promise was broken 
at the date of the conveyance. The former 
was partially kept. Possession was delivered 
and it being still open to the vendor to secare 


(9) 21 M. 8. 
(10) 20 Ind, Cas. 254; 16 Bom. L. R. 589; 37 D, 
538, 
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the vendee in his possession by obtaining 
the title and then transferring it to him, that 
consideration did not finally fail until the 
possession was disturbed. 

Tn Sriramulu v. Ohinna Venkataswami(11), 
where possession was given under an un- 
registered and, therefore, invalid assignment 
of a mortgage right, there was held to be 
consideration which failed when the mort- 
gagor recovered the land redeeming the 
mortgagee and ignoring the assignee, and 
there is the recent Bombay case to which 
I have referred in support of the same view, 
andin Rajagopalan v. Tirupananthal Tambi- 
ran (12), the promise to givein exchange 
land to which the exchanger had no title was 
held to be substantial consideration which 
failed when possession was finally lost by the 
person who obtained possession under the 
exchange. Jt may be that the vendee was 
entitled to avoid the contract on the ground 
that he did not get all that he had bargained 
for, but so long as there was consideration, 
the contract, if voidable, was not void. So 
far as that point is concerned, the case does 
not seem to differ materially from Hanuman 
Kamat v. Hanuman Mandur (13). 

Unless then the Transfer of Property Act 
bars the suit to recover the money as paid 
on & consideration which. has failed, there 
seems to be sufficient reason and authority 
for admitting it as a suit in which the start- 
ing point of limitation was the date of the 
failure of consideration. 

As I have said, it was not argued before 
us that the enactment of the Transfer of 
Property Act excludes the suit to recover 
the money as on failure of consideration, and 
itis, therefore, not necessary for me to discuss 
the question which is suggested in Tulshi 
Ram v. Murlidhar (14). 

I may, however, observe that I should 
hesitate to apply in this country the doctrine 
enunciated in Olare v. Lamb (15), to which 
reference is made in the Bombay case, Cer- 
tainly, the remark of Grove, J., at the end of 
his judgment that that doctrine (which is 
based on the principle embodied in the 
maxim caveat emptor) is “just, having re- 


(11) 25 M. 390. 

(12) 17 M. L. J. 149; 30 M. 316. 

(14) 26 B. 750; 4 Bom. L. R. 571. ` 
. (15) 44 L. J. C. P. 177; L. R, 10 C. P. 384; 32 L. T, 
196; 23 W, R. 389. 


gard to the usual course of conveyancing”, 
is not a remark which can be said to apply to 
India, 

There remains the question whether the 
cause of action should be dated as the date 
of the decision of the second appeal, aud 
upon this point Rajagopalan v. Tirupananthal 
Tambiran (12) is relied on by the respond- 
ent. 

In that case, the learned Judges observe: 
" Where...... a man has been dispossessed by 
suit, it would be equally unreasonable to re- 
quire hitn to sue for relief founded on such dis- 
possession before the date of the final decree 
under which he was dispossessed.” And 
they goonto hold that the filing of the 
appeal re-opened the question of the right 
to possession and rendered that question 
again sub judice pending the decision of the 
appeal. There is a dictum which seems to 
point the other way in SecondjAppeal No. 351 
of 1905, but it’ was based on the ground that 
in reality there was no right of second 
appeal in that case. In the present case, the 
judgment in Second Appeal No. 555 of 1905, 
suggests that there was legal ground for 
appeal, though the appeal was unsuccessful. 

Lam not without doubt as to the correct- 
ness of the decision in Rajagopalan v. Thiru- 


pananthal Thambiran (12) but I am pre~ 
pared to follow it and to hold that the consi- 


deration in the present case should not be 
held to have-failed before the 7th May 1908, 
the date of the judgment in the second ap- 
peal. 

As I take this view of the case, the appeal 
will be dismissed with costs. 


BAKEWELL, J.—By a registered deed of 
assignment, dated the 8th April 1896, the 
defendant granted to the plaintiff jenmz rights 


in certain land for the sum of Rs. 572.8.0, 


and the plaintiff obtained possession of the 
property. In 1902, a suit for redemption 
was brought against the defendant, the 
plaintiff and others on the ground that the 
defendant held the land under an  oi& 
demise. On the 27th November 1908, 5he 
first Court dismissed the suit; on the’ 16th 
January 1905, the Appellate Court reversed 
this decree holding that the defendant had not 
the jen mt right and on the 7th May 1908, the 
High Court confirmed the appellate decree. 
On the 20th July 1905, the plaintiff waa 


N 


evicted from the land under the appellate 
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decree. On the 7th June 1909, the plaintiff 
brought this suit alleging that the defendant 
was liable in damages for hreach of his 
contract, that he had a right to convey 
the land, or, in the alternative, that the 
defendant was liable to re-pay the pur- 
chase-money upon the failure of consideration 
for the contract of sale, and that the cause 
of action arose on the date of the High Court 
decree. There is no direct evidence as to 
the terms of the contract of sale, and the 
assignment contains no covenants for title or 

-quiet enjoyment. Under these circumstances, 
the defendant must be deemed to have con- 
tracted with the plaintiff that the jenm? right 
subsisted, and that the defendant had power 
to transfer it [Transfer of Property Aot sec- 
tion 55 (2)]. An agreement to deliver im- 
mediate possession of the land may be 
inferred from the fact thatthe plaintiff ob- 
tained possession, The contract, therefore, 
was for the sale of the jenm tight and to 
deliver possession. The latter portion of his 
contract, the defendant performed, but the 
acb by which he purported to carry out the 
main part of his contract was ineffective, 
and there was accordingly at once a breach 
of the contract of sale, The plaintiff could, 
therefore, have at once repudiated the con- 
tract and sued for the purchase-money as 
money had and received by the defendant to 
the plaintiff use, or he could have sued for 
damages for breach of the statutory covenant 
for title; but in either case he was bound to 
restore possession of the land to the defend- 
ant (Contract Act, sections 64, 65). 


The assignment would be operative to 
convey to the plaintiff such interest as the 
defendant had under the ofi demise and 
the plaintiff could elect to accept that inter- 
est in satisfaction of the contract. (Contract 
Act, section 53). The plaint contains allega- 
tions of false representations by the defend- 
ant as to his title and issues were framed as 
to the knowledge of the plaintiff as to the 
defendant’s title and misrepresentation by 
the defendant, but the District Munsif states 
in his judgment that these points were given 
up by the plaintiff's Vakil, and the only point 
argued in this and the lower Courts has been 
that of limitation. There is no doubt that a 
suit for money had and received by the de- 
fendant to the plaintiffs use was barred 
under Article 61 of the Ist Schedule of the 


Limitation Act, 1908; and my learned brother 
and I are agreed that the statutory covenant 
for title was broken at the date of the 
assignment of 1896, that there was no cone 
tinning breach, and that accordingly the 
plaintiffs remedy upon that covenant was 
barred. 

Since the actual terms of the contract 
between the parties are not before us, I have 
great difficulty in determining what other 
breach of contract the defendant can be 
said to have committed or what remedy 
is now open to the plaintiff Having 
regard to the lax methods of conveyancing iu 
the Mofussil, itis quite possible that the 
plaintiff agreed totake whatever title the 
defendant could give him; and I think that 
the plaintiff's case at the highest must be 
taken to be that the plaintiff promised to 
pay a certain sum, and the defendant in 
consideration thereof promised to deliver 
possession of the property and to execute 
a valid assignment of the jenm rights in 
the land, and that there was an implied 
warranty that he could do so. The promises 
made by the defendant thus formed the con- 
sideration for the payment of the purchase- 
money, and this consideration afterwards 
fuiled when the promise to execute a valid 
conveyance was broken. Upto that date, 
the defendant might have purchased the 
jenmi right or obtained the concurrence of the 
true owner in the assignment, and it could 
not be said that his promise was not still 
subsisting or that the consideration for the 
plaintiff’s promise had failed; but, when the 
invalid conveyance was delivered, the 
contract was at once broken, and then at 
once arose the right of the plaintiff to 
avoid it, and a duty on his part to 
restore possession of the land to the defend- 
ant. 


The neglect of the plaintiff to perform the 
duty, when he became aware of all the 
circumstances, might-go to show that he had 
elected to affirm the contract but I fail to 
seo how he can plead it in his own 
favour, in order to extend the period of 
limitation. 

It is, I think, clear that, in the absence 
of fraud and of any of the special circum- 
stances mentioned in the Limitation .Act, 
such as those provided for in sections 5, 14, 
15 and 16, the ignorance of a plaintiff of 
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his right is immaterial and that his remedy 
cannot be extended by any action or inac- 
tion on his. part. This. appears to me to 


follow from the judgment of their Lordships. 


of the Privy Council in Hanuman Ramat v. 
Hanuman Mandur (13). In that case, the 


managér of a joint family sold to the appel-: 


lant property of the family and received 
the purchase-money, but the other mem- 
bers of the family refused to recognize the 
sale. The appellant brought a suit for 
possession which was ultimately dismissed by 
the. High Court on appeal, and he ‘then 
sued for the recovery of his purohase-money 
and ib was argued that the date of the failure 
of consideration was that of the dismissal 
of the suit for possession, Their Lordships, 
however, were "inclined to think that the 
sale was not necessarily void, but was only 
voidable if objection were taken to it by 
the .other members of the joint family," 
and théy held that there was a failure of 
consideration when the appellant found 
himself unable to obtain possession. In that 
case, the vendor was not absolutely devoid of 
title, he: had power to convey in certain 
events, and could make a good title, if he 
obtained the consent of the other ownera, aud 
the contract could not ba said to be broken 
until it was evident that he could not par- 
form -it. "Their Lordships clearly dig- 
regarded the argument that the subsequent 
sfforts made by the purchaser to obtain pos- 
session through the Courts and the decision 
as to his rights, farnished a fresh starting 
point of limitation. [See Tulshi Ram v. Murli- 
dhar (14) ].: 

With all respect, I am of opinion that this 
decision , is directly contrary to the case of 
Trois v. Terupananthal — Tambiran 

125. 


In the view I take of the case, it is un-. 


necessary to consider the question whether 
the implied agreement for title is a registered 
agreement within. Article 116 of the Ist 
Schedule of the Limitation Act, as decided 
by the learned District Judge on the 
authority of the case of Krishna Nambiar v, 
Kannan (9) but I may point out that the 
learned Judges in that case do not appear 
to have considered the distinction drawn by 
the sections 54 and 55 (1) (d) of the Transfer 


of Property Act between, the contract of sale, 
and the conveyance of the property, and. 
that the Act may be construed as sides ` 
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annexed the statutory agreement to the former 
and not to the latter. I would accordingly 
allow the appeal and restore the decree of the 
District Munaif, 

Appeal dismissed. 


QUDH JUDICIAL COMMISSIONER'S 
l COURT, 
Secoxp Orvit ApegaL No. 96 or 1912. 
November 6, 1913. 
Present; — Mr. Stuart, A, J. C. aud 
Mr. Kanhaiya Lal, A. J. C. 
MOHAMMAD ALI KHAN — PrAINTIFF — 
APPELLANT 
versus 
LALTA SINGH —DEFENDANT— 


. RESPONDENT. 

Oudh Rent Act (XXII of 1886), s. 5—Occupancy 
tenant, right of, to plant trees without landlord’s per- 
mission —Faiwre' to prove custom-Action justified 
under general law. 

An occupancy tenantin Oudh can plan? trees on 
his holding without the permission of the landlord, 
for the former’s status does not arise out of any 
original contract entered into by him with-the latter. 
He cannot, therefore, be ordered to remove the trees 
so planted by him. 

Where a defendant pleads custom in support of his 
action but fails to prove it, and it is found that apart 
from the custom, his action is justified under the 
general provisions of the law, his failure to prove 
the custom does nob prejudice his case. 


Appeal against an order of the Additional 
Subordinate Jadge, Lucknow, dated 13th 
December 1911, reversing that of the Munsif, 
North Lucknow, dated 12th June 1911. 

Mr. Ale Mohammad, for the Appellant. 

Pandit Gokaran Nath Misra, for the Re- 
spondent. 

JUDGMENT. —This is a suit brought by 
Mohammad Ali Khan, Tajugdar of Mallihabad, 
District Lucknow, against alta Singh, his 
tenant, for the removal of 75 trees plauted on 
Nos. 1549, 1550 and 1551, (area 2 bighas 2 
biswas).in village Khadaun. The defendant is 
au oceupaucy tenant of 58 bighas 7 biswas 
in the village in question ab a rental of 
Rs. 197-4-9. In August 1909, he planted 75 
trees without the permission of the Talugdar 
on the above-mentioned portion of his 
holding. l 

The suit was filed in the. Court of tho 
Munsif of North Lucknow. It was for the 
removal of the trees and costs; no damage’ 
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were claimed. The learned Munsif decreed 
the suit on the 12th June 1911. Against 
this decree, an appeal was filed in the Court 
of the Additional Subordinate Judge. The 
learned Additional Subordinate Judge decreed 
the appeal and dismissed the suit on the 13th 
December 1911. The plaintiff has preferred 
this second appeal which originally came 
before the present Judicial Commissioner and 
was referred by him to a Bench of two 
Judges. The learned Counsel ~ for the 
appellant contested the decision of the learned 
Additional Subordinate Judge upon the 
grounds that an occupancy tenant in Oudh is 
prohibited from planting a grove upon any 
portion of his occupancy holding under the 
provisions of Local Act XXII of 1886 and of 
the general law, and further that the respond- 
ent, having asserted the existence of a custom 


which conferred upon him the right to plant . 


such a grove and having failed to establish 
the existence of such a custom, had put himself 
ont of Court. In addition, he relied upon a 
passage inthe Record of Rights and customs 
of the village which, he asserted, helped his 
case. 

ln support of the proposition that the 
provisions of Local Act XXII of 1886 and of 
the general law prohibit an occupancy tenant 
from planting a grove upon any portion of 
his occupancy holding, the learned Counsel 
was unable to show us any authority derived 
from a decision of this Court, He quoted, 
amongst others, the following rulings of the 
Agra and Allahabad High Courts. The first is 
' contained in the reported case of Kunj Behari 
Pathak v. Shiva Balak Singh (1). 
the right of an occupancy tenant in the 


Province of Agra to plant trees upon his. 


occupancy holding without the permission 
of the land-holder. The second ruling is 
contained in the reported case of Jhona 
Singh v. Neaz Begam (2). It was there 
decided that the question of the right of a 
tenant in tbe Province of Agra to keep up 
an existing grove or renew such a grove by 
planting new ‘trees without the consent of 
the land-holder must be determined on a 
consideration of the prevailing custom, ‘The 
third is contained ‘in the decision of Ahmad 
Husuin Khan v. Phopt (8). In this case,a 


(1) Agra Full Bench Rulings page 119, 
(2) 2 Agra H. C. R. 383. 
. (3) A. W. N. (1891) 186. 
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zemindar in the Province of Agra sued 8, 
tenant to remove trees from the holding, 
There was & special contract prohibiting 
the tenant from planting trees without 
the land-holder’s consent. In the more 
recent decision of Lachman Das v. Mohan 
Singh (4), it was decided that in the’ 
case of a tenant who takes land for agri- 
cultural purposes, a breach of contract com- 
mited by him in respeat of his planting trees 
thereon without the landholder’s permission 
is cognizable by a Civil Court, which ean 
decree the removal of such trees, He has 
also relied upon two decisions of the High 
Court of Madras, reported as Lazmana v 
Ramchandra (5) and Bodda Goddappa » 
Maharaja of Viztanagram (6). It ig suffi. 
cient to say, with regard to these two deci- 
sions, that the first refers to the casa 
of a tenant holding from year to year 
and that the second lays down that the 
land-holder may restrain a tenant with right 
of occupancy from eutting down fruit-bear- 
ing trees upon his holding. None of the 
above decisions affords us any assistance 
in determining the law applicable to the 
case before us. The right of occupancy 


created by the provisions of Local Act X XII 


of 1886 is absolutely different from the 
right of occupancy possessed by a tenant in 
the parts of British India to which the 
above rulings refer. A reference to section 
9 of the Local Act shows that an occupaucy 
tenant in Oadh is nota person who, having 
obtained entry by virtue of contract into 
which he had entered with the land- 
holder, has, subsequently, acquired by long 
continuous occupation a certain security of 
tenure. In Oudh, an occupancy tenant is 
a% person who, having lost all proprietary 
rights, whether superior or subordinate 
in the lands which he held or cultivated. 
obtained arightin such lands by virtue 
of his having cultivated the same before 
a date which is now long distant, In go 
far as the provisions of Act X XII of 1886 
bind the case, thera ig no authority for 
the proposition that an occupancy tenant 
in Oudh may not plant trees upon the 
whole or any portion of his occupancy 
holdings without the permission of the 


(5) 10 M. 381, 
(6):30 M. 165; 17 M. L.J. 61; 2 M, L, T.25, 
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land-holder, We do not decide that an 
occupancy tenant in Oudh has rights over 
his occupancy holding, which permit him 
to do an act to the prejudice of the 
land-holder’s interests in the soil. If it 
be established that an occupancy tenant has 
committed a tortious act to the detriment 
of the land-holder’s interests, the land- 
holder will havea remedy in the Civil 
Court. But upon the facts of the case, 
the planting of the 75 trees in question 
cannot be considered a tortious act. The 
planting of these trees does not affect the 
right of the  landholder to receive the 
rent fixed upon the holding. It does not 
affect the non-transferability of the hold- 
ing. It does not interfere with the 
right of enhancement as laid down 
in section 33 of the Local Act, for the first 
and third grounds of that section cannot be 
_affected by the planting of trees, and the 
planting of trees will nob prevent decision 
as tothe description and advantages of the 
land for purposes of the comparison of the 
land held by a tenant of the same class not 
having a right of occupancy. It is easy for a 
Court to estimate the letting value of land 
after trees have been planted thereon, as if 
stood . before the trees were planted. The 


planting of trees does not affect the land- . 


holder’s right to eject the occupancy 
tenant nor his right of re-entry in case of 
relinquishment or death without heirs. To 
conclude, so long as the occupancy tenant 
continues in possession of his holding, the 
land-bolder's right to realize the old or an 
enhanced rate of rent will not be affected 
deleteriously. In the event of the land-holding 
returning to the land-holder, the trees 
planted, unless previously removed, will pass 
with the land on the principle laid down in 
Chandi Singh v. Syed Arjumand Ali (7), in 
the absence of any special custom or agree- 
ment. The land-holder will be ordinarily at 
liberty to retain the trees if he wishes or if 
he so desires to remove and dispose of them, 
and the fact that they have been planted will 
not affect deleteriously the value of the plot. 
We, therefore, find that there is nothing in 
the provisions of Act XXII 1886 or of the 
ordinary law to prevent the respondent in 
this case from planting trees upon his 


(7) 2.0. 0. 281. ` 


INDIAN OASES. 


[1913 


holding without the permission of the 
zemendar, 

The second and third points still remain. 
With regard to the second point, itis true 
that the respondent pleaded a custom and 
was unable to prove, it. But in view: of 
the fact that apart from the castom which 
he was unable to prove his action was justifi- 
ed under the general provisions of the law, 
we have no hesitation in deciding this point 
against the appellant. With regard to the 
provisions, contained in the Record of Rights 
and customs it is sufficient to say that they 
contained a prohibition against planting of 
trees upon waste land or the land of the 
village-site, and that there is nothing in the 
provisions of theRecord of Rights and customs, 
which, when properly interpreted, can sup- 
port the appellant’s contention. 

For the above -reasons, we dismiss this 
appeal. The appellant will pay his costs and 
those of the respondent. 


Appeal dismissed, 





MADRAS HIGH COURT. 
Lerrers Patent ÁPPEAL No. 42 or 1913, 
November 7, 1913. 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
SHANMUGAM PILLAI-—DEFENDANT— 
No. 5— APPELLANT 
versus 
MIRAKANI ROWTHER —PLAINTIFF — 


RESPONDENT. 
Partition suit—Costs discretionary with Court—-Party | 
failing in his contention mulcted in costs—Discretion 
reasonably emercised. 
In a suib for partition, the Court has a discretion to 
award costs against a party who vexatiously raises & 
contention and fails in it. 


Appeal under clause 15 of the Letters 
Patent presented against the judgment of the 
Hon'ble Mr. Justice Bakewell, dated 13th 
February 1913,in Second Appeal No. 665 
of 1912, preferred against that of the District 
Court of Tinnevelly, in Appeal Suit No. 341 
of 1911, (Original Suit No. 397 of 1910, on 
the file of the District Munsif of Tinnevelly). 

FAOTS appear from the following judg- 
ment of the District Judge :— 

"(1) Appeal by 5th defendant againsb the 
decision of the District Munsif, Tinnevelly, in 
Original Suit No. 397 of 1910. 

(2) The appeal is argued only as to the 
lower Oourt’s award of costs andthe question 
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is whether it exercised a judicial discretion 
in making it. The suit was for partition of 
the ancestral property of Ist and 2nd defend- 
ants in order to give effect to plaintiff's decree. 
Fifth deféndant was in possession of a part 
of the property, as a purchaser from Ist and 
2nd defendants. His plea was that, though 
he had bought an unascertained share, in 
fact for convenience he had been in possession 
of a particular portion of the property and he 
prayed that this possession right be respected 
in the division to be made. The costs in res- 
pect of this question are the only ones in this 
dispute, the lower Court finding in favour of, 
` and awarding costs to, 9th defendant in respect 
of plaintiff's claim against him for rent. 


Fifth defendant's plea being as stated, it 


amounted to an admission that plaintiff's - 


claim to a partition was just, and a prayer 
with regard to the particular manner in 
which it should be made. The lower Court 
has so far dealt finally only with the former 
point, its finding on issue 3 being that there 
must be a partition by metes and bounds. 
It, no doubt, added that 5th defendant could 
not be allotted the southern share he claimed. 
But that conclusion is represented by nothing 
in the decree which could have been made 


the subject of appeal and, for all that appears, - 


will not necessarily receive effect, when the 
division by metes and bounds is made. In 
fact, the lower Court has created confusion 
by failing to. adhere to the procedure pre- 
scribed for partition suits in Qivil Rules of 
Practice Nos. 224 to 231 and 233, and at- 
‘tempting to combine part of the procedure 
appropriate to the two stages therein referred 
to in one disposal. As 5th defendant did not 
oppose plaintiff with regard to the only relief 
in question at the stage reached, that is, 
a preliminary decree directing the partition 
and declaring the various shares, in which 
the property should be distributed, the award 
of costs against him in respect of the parti- 
tion was wrong and any decision as to the 
details of the property to be delivered to each 
share was premature, No objection, however, 
has been taken to the form of decree in the 
appeal. And accordingly I do not think that 
it is necessary or.advisable to alter it in order 
to give the relief-to which the 5th defendant 
is entitled. It is, therefore, modified only by 
substitution for the direction that he is to bear 
the costs of the trial so far as they relate to 
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the claim to partition of one that each party 
is to bear his own costs in respect of it. In 
other respects, the lower Court's decree is 
confirmed. Plaintiff will pay 5th defendant’s 
costs in appeal. I observe that if the latter’s 
claim to be allotted the southern portion as 
his share is repeated in execution, when a 
division by metes and bounds is asked for, 
ib will have to be dealt with on its marits, 
and costs can then be awarded to the party, 
who succeed in respect of it. 

Against this order, a second appeal was 
filed in the High Court, Mr. Justica Bakewell 
passed the following 

JUDGMENT.—Issue No. 4 clearly refers to 

“paragraph No. 1 of the 5th defendant's written 
statement and his claim that he had already by 
& previous arrangement obtained exclusive 
ownership of one-sixth of the land and issue 
No. 3 refers to paragraph No. 2 of his written 
statement in which he states his prayer that 
his other one-sixth share may be contiguous 
to the former. The 5th defendant, therefore, 
pleaded that the plaintiff had no right of suit 
as regards the former one sixth and this plea 
having been found against, he was rightly 


‘ordered to pay the costs of suit relating 
thereto. 


I think that the learned District Judge 
has mistaken the plea actually raised by the 
5th defendant and that the decree must be 
set aside and the decres of the District Munsif 
restored. The th defendant must pay the 
costs in this appeal and in the lower Appellate 
Court. 

Against this judgment, the present Letters. 
Patent Appeal was filed. 

Mr. 0. V. Ananthakrishna Aiyer, for tha 
Appellant. 

Mr. S. T, Sreenivasa Gopalachariar, for the 
Respondent, 

JUDGMENT.—A Court has, undoubtedly, 
got some discretion in the matter of costs, 
The District Muusif gave the plaintiff costa 
against the 5th defendant "regarding the" 
plaintiff's "elaim for partition," because the 
5th defendant failed iu kis contention that 
the southernmost 1/6th share of plaint lands 
belonged to him ani could not be thrown into 
the division so as to put the 5th defendant to 
the risk of losing possession of that particular 
1/6th share. l a 

On the other hand, the learned Munsif 
directed the plaintiff to pay the 5th defend. 
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ant’s costs in respect of the plaintiff's claim 
against the Sth defendant for rent. 

The learned District Judge on appeal held 
that the 5th defendant did not contest 
the plaintiff’s right to bring the southern- 
most 1/6th share also into the partition 
scheme and directed the parties to bear their 
respective costs. . 

The learned Judge of this Court who 
decided the case on second appeal held that 
paragraphs Nos. 1 and 2 of the 5th defendant’s 
written statement and the 4th issue raised at 
his instance showed that the Munsif’s view 
of the 5th defendant's contentions was right 
and hence the learned Judge of this Court 
restored the Mansif’s order as bo costs The 
Letters Patent Appeal by the 5th defendant is 
brought against the order of the learned 
Judge of this Court. 

We think that the learned Judge of this 
Court was right in his view as to the 5th de- 
fendaut’s contentions before the Munsif and 
though the Munsif need not have saddled the 
5th defendant with the whole costs of the 
claim for partition, we do not think that his 
discretion in the matter was exercised so un- 
reasonably, seeing that he allowed costs to the 
5th defendant against the plaintiff in respect 
of another claim of the plaintiff who failed in 
respect of that other claim. 

Of course, at the final decree for partition, 
there is nothing to prevent the Munsif (if he 
thinks it most equitable in his discretion to 
do so) from dividing the properties so as to 
leave the 5th defendant in possession of as 
much of the southernmost portions as could 
be equitably allotted to the lst'and 2nd de- 
fendants’ shares without injustice to the 
other. shares and to finally provide for the 
costs to be incurred hereafter. ; 

This Letters Patent Appeal is,. therefore, 
dismissed with costs. 


r Appeal dismissed. 


P 


MADRAS HIGH COURT. 
APPEAL AGAINSr Ogpzn Nos. 123 anp 230 or 
1912. 
October 30, 1913. . 

Present: —Mr. Justice Sadasiva Aiyar 
&nd Mr. Justice Spencer, 
MUTHUKUMARA CHETTIAR— 

l ÁPPRLLANT 
CE8TSUS 


MUTHU K. R. V. ALAGAPPA CHETTIAR 
AND OTHERS— RESPONCENTS, 

Cil Procedure Code (Act V of 1908), O. XXI, rr. 58, 
63—Clatn petition filed by certain trustees claiming 
under trust-deed —Trust deed found tobe for benefit of 
judgment-debtors-—Disallowance of claim in conses 
quence— Finality of order—Appeal. 

The question whether an orderis one governed by 
Order XXI, rule 63 or not, and whether it is con- 
elusive or not, depends upon what the claimants 
allege in their claim petition on which the Court 
passes its order and not on what the Court finds in 
its order to be the real state of facts af the close of 
the inquiry into the claim petition. 

So where certain trustees allege in their claim 
petition that they are the trustees appointed for the 
benefit of the creditors of the judgment-debtors, the 
order passed on such petition is one passed under 
Order XXI, rule 63, and is, therefore, conclusive and 
not appealable, although the Court may find that 
the trustees held the property for the benefit of the 
judgment-debtors. 

If à mere perusal of the claim petition itself 
shows that the claimant who puts the claim under 
rule 58 is really a trustee for the judgment-debtor, he 
cannot evade the provisions of section 47 by choosing 
to call his application, an .application under Order 
XXI, rule 68. Butif the perusal of the claim petis 
tion does not show thatit cannot constitute a claim 
petition under rule 58, rule 63 of Order XXI will 
apply to any kind of order passed on such petition. 

Appeal against the orders of the 
Subordinate Judge of Kumbakonam, dated | 
18th of January and 17th of July 1912 in 
Hxesation Appeal No. 836 of 1911 and in 
Execution Appeal No. 396 of 1912 respective- 
ly in Original Suit No. 4 of 1911. 


FAOTS.—On 4th January 1911, a deed of 
trust was executed by (1)S.A. Somasundaram 
Ohettiar, (2)Sivagurunatha, Chettiar and (3) 
Kumbalingam, minor cloth merchants A 
Kumbakonam in favour of three trustees i 
Kuppanna Aiyangar, (2) Alagappa Chettiar, 
(3) Kaderesam Chettiar, authorising them to 
sell or alienate the moveables belonging to 
them in certain shops, and after deduating 
therefrom all the expenses, continually to 
reasonably distribute the remaining sums 
rateably among the creditors. A creditor, 
without recognizing the said deed of trust, 
filed a suit (Original Suit No. 4 of 1911, on 
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the file of the Sub-Court, Kumbakonam), to 
recover a sum of Rs. 5,351-11-0 from the 
defendants, z.e., the debtors who executed the 
-deed of trust. The trust-deed was then set 
up as a defence to the suit but the Court 
found that the plaintiff was not a party to 
the deed of trust, nor had he assented to it, 
and that the trustees were the trustees for 
_the debtors and not for creditors, accord- 
ingly the Court passed a decree for the 
amount sued for against the defendants. The 
decree-holder then took out execution and 
attached a portion of the funds standing tothe 
judgment-debtors in the Indian Bank. The 
trustees then put in a claim petition, alleging 
that they are the trustees of the creditors, 
.and that the funds in the Indian Bank had 
become vested in them under the deed of 
trust, and are, therefore, not attachable as 
the property of the judgment-debtors. The 
Court disallowed the claim holding that the 
trust-deed was for the benefit of the judg- 
ment-debtors, and the funds are, therefore, 
attachable, as being held in trust for them. 
The present appeal was against that order. 

Mr. T. Rangachariar (with him Mr. S. 
Muthiah Mudaliar), for the Appellant, 

Mr. O. V. Ananthakrishna Iyer, for the 
Respondents. 


JUDGMENT. 


Sapasiva ÁIYAB, J.—A preliminary objec- 
tion has been taken in this case by the re- 
spondent that no appeal lies against the order 
of tie Subordinate Judge. The petition on 
which that order was passed was put in as a 
claim petition under Order XXI, rule 58, 
of the Civil Procedure Code. In that petition, 
the petitianers claimonts expressly stated 
that the judgment-debtors “have no manner 
of right or interest or possession” in the 
properties on the date of attachment. On 
that petition, the Subordinate Judge passed 
an order directing the claimants to pay 
Rs. 1,048-11-9 into Court and further 


directing that on such deposit being made, 


the attachment would stand cancelled. In 
the alternative, he said that if such deposit 
was not made, the petition of the cleimants 
should stand dismissed. Now the claim is 
“clearly one made under Order XXI, rale 
58, because it was made by certain persona 
who set up atitle to the attached property 
in themselves or as trustees for others and. 
not as trustees for the jadgment-debtors. 


Order XXI, rule 63, gays: " Where a claim or 
an objection is preferred, the party against 
whom an order is made may institute a 
suit to establish the right which he claims 
to the property in dispute" but that "subject 
to the result of such suit,” “the order shall 
be conclusive.” I take it that the clause 
"where a claim or an objection is preferred” 
refers to a claim or objection preferred under 
Order XXI, rule 57. It seems to me that 
the question whether an order is one governed 
by Order X XJ, rule 63, or not and whether 
it is eonelusive or not depends upon what 
the claimants allege in their claim .petition 
on which the Court passes its order and not 
on what the Court finds in its said order to 
be the real state of facts at the close of the 
inquiry into the claim petition. For in- 
stance, Order X XI, rule 61, says that if the 
Court is satisfied that the property at the 
time that it was attached was in the 
possession of the claimant in trust for judg- 
ment-debtor, the Court shall pass a certain 
order, ‘Thus the finding that ‘the property 
attached was held in trust by the claimant 
for the judgment-debtor and au order passed 
on that finding will not make the order the 
less an order on a petition under Order X XI, 
rule 58, so as to make the provisions of Order 
XXI, rule 63, as to conclusions ` applicable. 
In other words, the finding that the property 
attached was property held in trust for the 
judgment-debtors will not make such an 
order an order passed uuder section 47 of 
the Civil Procedure Code. It seams to 
me, therefore, that though the Subordinate 
Judge in this ease, on a construction of the 


, trust deed, did hold that the claimants were 


trustees for the j.adgment-debtors, the order 
passed by him on an applieation put in before 
him under Order X XI, rule 58, does -not 
come within the purview of Order XXI, 
rule 68, and that such an order can be set 
aside only by a suit and not by an appeal 
as if it was an order under section 47. Of: 
course if a mere perusal of the claim petition 
itself shows that the claimant who puis in 
the claim under rule 58 is really a trustee 
for the judgment-debtor or is really a repre- 
sentative of the judgment-debtor, he cannot 
evade the provisions of section 47 by choosing 
to call his application an application under 
Order XXI, rule 58 Bat if the perasal of 
the claim petition does not show that it 
cannot constitute a cleim petition under 
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rule 58, I think that rule 63 of the Order 
XXI will apply to any kind of order passed 
on Such a petition. In the result, I would, 
upholding the preliminary objection, dismiss 
this appeal with costs. 
O. M. A. No. 280 or 1912. 

Civil Miscellaneous Appeal No. 230of 1912 
is also dismissed with costs on similar grounds. 

SegNOER, J.—1 take the same view as my 
learned brother does. 

Appeals dismissed. 





'PRIVY COUNCIL. 

APPEAL FROM THE CALOUTTA Hian Covmr. 
November 3, 1913. 
Present: — Lord Atkinson, Lord Shaw, 

Sir John Edga and Mr. Ameer Ali. 
Raja DURGA PRASAD SINGH— 
PLAINTIEZ—ÀPPELLANT 
versus 


RAJENDRA NARAYAN BAGOHT AND 


OTHERS —DEFENDANT3— RESPONDENTS. 

Evidence Act (I of 1872), s. 92—Registered kabuliyat 
— Unregistered kabuliyat to reduce rent-~Huidence of 
negotiation —Land specified by boundaries —Construc- 
tion —Abatement of rent—Burden of proof —Tender— 
Tandlord and tenant. 

An agreement to reduce rent from Ha. 2,800, fixed 
by a kabuliyat, to Rs. 2,000 à year is, if unregistered, 
inadmissible in evidence to vary the terms of the 
kabuliyat. < : 

Such an agreement for reduction of rent would be 
without consideration and, therefore, unenforceable. 

Where there is no reliable and admissible evidence 
to prove that the lessor ever bound himself to accept 
a reduced rent, the fact that he did for some years 
accept a reduced rent, is consistent with the reduc. 
tion having been a mere voluntary and temporary 
abatement. 

Tt Hes on a lessor to make out a case, if he has one, 
for abatement of the fixed rent. 

The question as to what has been demised by a 
lenge turns upon the true construction of the lease or 
the kabultyat. That construction cannot be varied by 
extraneous evidence as to the negotiations which led 
up io the contract which was in fact made, or by 
evidence showing that within the boundaries speci- 
fied in the schedule to the kabuliyat there was not the 
actual area stated in the kabuliyat. 

Where the lessee tendered a reduced amount of 
rent and interest upon arrears of rent but he failed to 
prove any facts which would entitle him to any 
abatement of the fixed rent, the tender is not a good 
or effective bender. 


Appeal from a judgment and decree of the 
High Court dated, August 26th, 1909 (see 37 
0. 293; 4 Jnd. Cas. 713) modifying a judgment 
and decree of the Court of the Subordinate 
Judge of Manbhum, dated April 27th, 1907. 


FAOTS: See 4 Ind. Cas. 713. 

Mr. DeGruyther, K. O., with him Mr. 
Parekh, on behalf of the Appellant, contended 
that parties acted upon the contract froni 
1894 to 1906, having taken possession of the 
land in question in 1894. In 1901, it was 
again pointed ont to the lessees what they 
had in possession. They made no objection, 
nor did they make any inquiries as to the area. 

[Logo Atxinson: The lessee stood upon 
title and held possession.] The mention of 
the number of bighas wasa mere matter of 
description. The kabuliyat expressly pro- 
vides that the rent should not be varied aud,, 
therefore, there could be no abatement of 
rent, 

Reference was made to the Indian Contract 
Act, sections 13 and 20, the Specific Relief 
Act, section 15, and the Assam Land Revenue 
Code, Chapter XX XIII. 

Sir E. Richards, K. O., with him Mr. Dube, 
for the Respondents, contended that the 
lessee trusted the lessor to giva him 400 
bighas as settled by the contract. The rent 
was actually redaced in 1891. The lease 
dealt with the underground and rent with 
the surface. Henca there could ba no ques- , 
tion as to the area. The lessee was in actual 
possession of 275 béghas only and was en- 
titled to abatement of rent as if he had been 
evicted, The lessor gave what he could and 
the lessee accepted it and could legally claim 
reduction in rent in proportion to the defici- 
ency. 

Referenes was made to Mortlocs v. Buller 
(1), Hill v. Buckley (2), MeKenzte v. Hesketh 
v Imambandi Begum v. Kamleswart Proshad 

4). 
Woodfali’s Landlord and Tenant (1912) 
p. 478. ; 

William’s Veudors and Parchasers (1905) 
p. 636. 

Mr. De Gruyther replied. 

JODGMENT. 

SIR Jons Hpce.—This is an appeal by 
Raja Durga Prasad Singh, the plaintiff, from 
a decree, dated the 26th Augast 1909, of the 
High Ooutrt at Caloutta, which varied a 
decree, dated the 27th April 1907, of the 
Subordinate Judge of Manbhum in a suit 


(1) (1804) 10 Vesey 292; 7 R. R. 417. 

(2) (1810-11) 17 Vesey 394; 11 R. R, 109. 

(3) (1877) 7 Oh. D. 675; 47 L. J. Oh. 231; 88 L. T. 
171; 26 W. R. 189. 
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for arrears of rent, cesses, and interest, which 
was brought on the 15th August 1906, in the 
Court of the Sabordinate Judge of Manbhum, 
upon a mokurari kabuliyat of the 3rd Decem- 
ber 1894. — 


The kabuliyat was executed by Rajendra 
Narayan Bagchi, now dead, who, with others 
who derived title through him, was a defend. 
ant to the suit. The pattah, corresponding 
to the kabuliyat, was executed by Raja 
Jaimangal Singh, now dead, the original 
lessor, whose interest vested before suit in 
the plaintiff. In the kabuliyat, Rajendra 
Narayan Bagchi acknowledged having 
received from Raja  Jaimangal Singh a 
pattah corresponding to the kabultyat, and 
stated that “On the agreement that the 
heirs and representatives of both of us, your- 
self, and myself, shall be bound by all the 
terms and conditions of the paltah and this 
habultyat, Y execute this mokurari maurasi 
kabuliyat.” The paítah has nob been put in 
evidence in this suit, but it has not been 
suggested by either side that it differs in any 
material respect from the kabuliyat or that 
“anything turns upon the construction of the 
paltah. 

The material words of the kabuliyat, so far 
as ib affects the matters in issue in the suit, 
are as follows:— 


“I, having applied to get from you a settle- 
ment of the rights of cutting, raising, aud 
selling, etc, the coal underneath the 400 


bighus of: land described in the schedule. 


below, within Mauzakh Dobari, in Perganah 
Jharia, recorded in Touz: No. 8 of the District 
Manbhum Collectorate, and which is within 
the zemindari owned and possessed by yon in 
ancestral right, and you having granted my 
application, I hereby execute to you a 
mokurart permanent maurast kabuliyat for 
400 bighas of laud as per boundaries below, 
within the said mauzah and which will be 


enclosed by me on putting up masonry ~ 


pillars at my own costand according to 
demarcation made by you for your taking 
from me Rs. 8,400 as sulamz, and fixing an 
annual mokurart rental of Rs. 2,800 for the 
rights in coal under the said 400 beghas of 
land; and I agree that year after year, and 
according to the instalments, [ shall pay to you 
into your Zemindari Cutchery, every year in 
three instalments, the fixed rental and also 
the road and public works cesses and other 


taxes and cesses payable by me according to 
law, that may be imposed in future by 
Government, namely, in Sraban of each year, 
Rs. 900, in Aghran Rs. 900, and in  Ohuztra 
Rs. 1,000 out of the rental fixed; and after 
taking dakh2las for the same according to the 
usage in vogue in your serishta, I shall 
thereupon enjoy and continue to enjoy from 
generation to generation .all the righta in 
the coal under the 400 b?ghas by cutting 
raising and selling the same, after making 
ihe said coal fit for the market, and vested 
with the power of gift, sale and all 
kinds of assignment of the same according 
to pleasure. The rental fixed shall never, on 
avy account, be varied. . . . . If I 
fail to pay any instalment of the rent 
or cesses, then for the unpaid instalment 
money, I shall pay interest at the rate 
of rupee one per cent. per mensem from the 
date of the lapsed instalment till the date 
of payment. If I fail to pay six consecutive 
instalments of the rent or cesses, etc., then 
on the next date of instalment you will 
be entitled to bring the settled coal lands 
into your khas possession. . . . Accord. 
ing to this kabulvyat, L become vested with 
the right and title to the coal under the 
settled land from to-day. I shall have to 
pay nothing for the year 1301 B.S. as 
rent or cesses, etc. From the year 1302 
B.S., I shall continue to pay the entire rent 
Rs. 2,800 by proper instalments. You are 
not liable to me for the return of the above 
amount of salami (premium) or for any other 
matter.” 

The schedule which is referred to in the 
kabuligat is as follows: 


ScHEDULE OF THE BOUNDARIES, 


"On the South—boundary line of Mauzah 
Fatehpur, as per thak. 

"On the West—boundary line of Mauzah 
Jharia khas, as per thak. 

"On the East-—border of the 100 bighas of 
land settled with Gopal Krishna Roy and 
others and the Chatkari jore. 

"On the North— boundary line of Mauzah 
Bherakata, as per ikak, and the Chatkari 
iore. f 
"Right in the zoal underneath the 400 
bighas of land, within these boundaries." 

The plaintiff in his plaint alleged that 
default had been made in the payment of 
instalments of the fixed rent and of the 
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cessas, and claimed a decree for Rs, 22,883 
in rospaob of principal and interast and 
further reliefs. So far asis now material, 
the defendants to this suit by their written 
statement -alleged that the coal under- 
neath 400 bighas of land in Mauzuh Dobari 
had been demised by Raja Jatmangal Singh 
to -the defendant Rajendra Narayan Bagchi; 
that they had not been given possession 
of the underground rights of the 400 bighas of 
land; that they were entitled to an abatemant 
of the rent which had been fixed by the 
kabuliyat; and that they had made tenders 
of the rent which, according to them, was 
due, and, consequently, denied that the interest 
which was claimed by the plaintiff was pay- 
able. Their tenders were based upon a 
reduced rent. It appears that the grounds, 
upon which the defendants alleged that the 
plaintiff was not entitled to the rent fixed by 
the kabaliyat, and was entitled only to a 
reduced rent, were that Raja Jaimangal 
Singh had, according to them, in 1898 re. 
duced the fixed rent from Rs. 2,800 a year to 
Rs. 2,000 a year on the representation of 
Rajendra Narayan Bagchi that the coal which 
had been demised was of inferior quality and 
could not be sold as steam coal, and that 
under part of the land no coal was found; 
and that by an injunction which was decreed 
on the 15th December 1902, in a suit which 
had been brought by the present plaintiff on 
the 26th April 1902, the right of the defend- 
ants to work coal under the deis was 
restricted to an area of 274 bighas 4 cottahs. 
The defendants further alleged in -their 
written statement that they had paid the 
cesses direct into the Collectorate, and denied 
that the plaintiff was entitled in law to get 
any cesses. The defendants claimed to set 
off pro tanto certain costs and interest thereon 
which had been allowed to them as against 
the plaintiff by the decrees in the suit of the 
26th April 1902. 

The Subordinate Judge of Manbhum held 
in this suit that the rent fixed by the 
Labulcyat had been reduced by Raja Jaimangal 
Singh to Rs. 2,000 a year, and that the defend- 
ants were not entitled to any further reduc- 
tion. He also held that the defendants 
had tendered the amounts of the reduced 
rent, and, consequently, that the plaintiff was 
not entitled to interest in respect of the 
amounts so tendered. The Subordinate Judge 
also found that the defendants had paid 


the cesses direct to the Collector, aud were 
not liable to pay them to the plaintiff. The 
Subordinate Judge properly decided that 
the defendants were entitled to set off 
the costs, with interest, awarded in the 
suit of 26th April 1902. From the decree 
of the Subordinate Judge, each side appealed 
to the High Court at Calcutta. 

The High Court found that the document 
by which the defendants sought to prove 
that Raja Jaimangal Singh had agreed to 
reduce the rent from Rs. 2,800 to Rs. 2,000 
a year was, for want of registration, in- 
admissible in evidence to vary the terms 
of the kabuliyat, and that the alleged 
agreement for reduction of rent was without. 
consideration and was not enforceable. On 
both points, their Lordships agree with 
these findings of the High Court. There 
was no reliable and admissible evidence’ 
to prove that Raja Jaimangal Singh ever 
bound himself to accept a reduced rent, 
The fact that he did for some years accept 
a reduced rent is consistent with the 
reduction having been a mere voluntary and 
temporary abatement. l 

The High Court, haviog found on evi- 
dence not contained in the kabuliyat that 
the rent of Rs. 2,800 a year had been fixed 
by Raja Jaimangal Singh and Rajendra 
Narayan Bagchi on the assamption that 
within the boundaries specified in: the 
schedule to the kabuliyat there were in 
fact 400- beghas, concluded that the descrip- 


.tion by boundaries of the subject of the: 


demise might be disregarded, and that the 
demise was a demise -of 400 bighas, whether’ 
400 4rghas were or were not contained 
within the specified boundaries, and fiad- 
ing .on the evidence of an ‘Amin, which 
their Lordships will later consider, that 
within the specified boundaries there were 
not 400 bighus, and that the defendants 
were in possession of only 275 bighas 3 
cottahs 10 chittaks, the High Coart decided 
that the defendants were entitled to- a 
proportionate abatement of the fixed rent.” 
Although, in their Lordships’ opinion, 
the question as to what had been demised 
in 1894, turned upon the true construction 
of the kabuligat, and that construction could 
not be varied by extraneous evidence as 
to the negotiations which led up to the 
contract which was, in fact, made, or by 
evidence showing that within the boundaries 
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specified inthe schedule to the kaduliyat 
there was not 400 bighas of land, their 
Lordships consider that it will be satisfactory 
to ascertain what evidence, if any, there 
is as to the actual bzgha area of land 
within the boundaries specified in the 
schedule to the kabuldyat, and how it 
' happened thatthe right of the defendants 
to work coal was, at the time when the 
rent sued for accrued due, restricted, ap- 
parently, according tothe High Court, to 
the coal under 275 bighas 3 cotlahs 10 
ehittaks. 

Before the lease by pattah and kabultyat 
was made, the land within the boundaries 
specified in the schedule to the kabuliyat 
had not been measured. There is no evi- 
dence toshow that the land had, at any 
time, been measured by, or on behalf of, 
Raja Jaimangal Singh. The defendant, 
Rajendra Narayan Bagchi,in his evidence 
in this suit, stated: “The 400 bighas were 
fixed by guess. It was not fixed by any 
measurement. When I took the settlement 
(the lease), it was settled that I would 
get 400 béghas of land, It was also settled 
that ifthe land was found to be less, the 
deficit would be made good.” He admitted 
that some months before the 26th April 
1902, he had the coal-field in his possession 
measured by an amin, but he stated that 
he did not remember how much land had 
been ascertained by that measurement, 
He said: “I never tried io ascertain the 
area myself.” No evidence has been 
: brought to their Lordships’ attention which 
suggests that Rajendra Narayan Bagchi, or 
any cf the other defendants, ever complained 
to Raja Jaimangai Singh that they had 
not been placed in possession of the area 
of coal-field which had been demised in 1994. 
Raja Jaimangal Singh, who accepted in 
1898 and subsequently a reduced rent, 
did so on the representation of Rajendra 
Narayan Bagchi that the coal was of inferior 
quality and was not saleable as steam 
coal, and that under part of the lands no 
coal had been found, and. not on any 
representation or complaint that tbere were 
not 400 bighas of land within the bounda» 
ries specified in the schedule to the 
kabuliyat. h 

On the 26th, April 1902, the present 
plaintiff brought a suit against Rajendra 
Narayan Bagchi and others, who are either 


' presented 


, map. 


defendants to this suit or are represented 
in title by defendants to this suit. In 
his plaint of 1902, Raja Durga Prasad Singh 
alleged that the defendants had wrongfully 
entered upon and worked his coal in Mauzah 
Jharia Khas, and claimed damages and a 


` perpetual injunction restraining the defend. 


ants from cutting and raising the coal in 
Jharia Khas. In that suit of 1902, a Civil 
Court amin was deputed to make measure. 
ments and to make a report. He made a 
report which is dated the 29th September 
1902. It appears from that report that 
for the purpose of measuring and preparing 
& map he received but little useful or 
practical assistance from those who re. 
the plaintiff, and that the 
defendants pointed out to him the lands 
of which they alleged that they had heen 
given possession under the demise of 1894, 
According to the amin’s report, the lands 
so pointed out by the defendants meayured 
346 bighas 4 cottahs 4 chittaks, bat he 
reported that the boundaries of the lands 
which were pointed out to him by the 
defendants did not agree with the bound. 
aries as specified in the -kabuliyat. In hia 
report, the amzn stated that of the 346 
bighas 4 cottahs 4 chtttaks, only 257 bighus 
3 cottahs 4 chittaks were within Mauzah 
Dobari. It is to be observed that the 
lands which the defendants pointed out to 
the amin included part of Mauzah Sharia 
Khas, where the defendants were alleged 
to have committed the trespass, and it ig 
also to be noticed that the plaintiff, in the 
Suit of 1902, had alleged in his plaint that 
he believed that the coal in Jharia Khas 
was of a better quality than the coal which 
had been demised to the defendants, and 
found a ready sale in the market. The amin 
prepared a map which was in evidence in the 
Sait of 1902, and is in evidence in this suit, 
According to his report of 1902, it was not 
possible for him to lay down on the ground 
the northern, western and southern boundaries 
of the defendants’ holding, as there was no 


. field-book to show the bearing at the station 


points and the distances of the chain lines, 
The amin was examined as a witness in thig 
suit on the 27th March 1907, when he stated 
that he had made the map by relaying on it 
the lands of the survey and the thakbass 
It is to be observed that the boundaries 
according to the Survey map and the 
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thakbast map did not agree. In his evi- 
dence given in this suit, the amin stated that 
the area of the lands lying within the 
boundaries which were specified in the 
schedule to the kabulzyat were 975 bighas 3 
cottahs 10 chittaks, and that in Mauzah 


Dobari, according to the thakbast, there are. 


783 bighas 15 cottahs and 2 chéitaks of laud. 
If the statements as to areas, which will 
later be referred to, contained in the judg- 


ment of the Subordinate Judge in the Suit: 


of 1902 and in the judgment of the High 
Court in appeal in that suit, be correct, the 
amin must have confounded the areas shown 
by the Revenue Survey map with the areas 
shown hy the thakbast map. No reliable 
conclusion as to areas can be drawn from 
the report or from the evidence of the 
amin. 

The Subordinate Judge in the suit of 
1902, in his judgment of the 15th December 
1902, stated that "the amin’s report shows 
that out of the 400 bigkas let out to the 
defendants, they are in possession of 346 
bighas 4 cottahs and 4 chittaks only. Measur- 
ing, according to the Survey map, 86 bighas 
and 8 cottahs of this fall within Mauzah 
Jhariah Khas and Fatehpur, and 2 bighas 
18 cottahs aud 5 chzttaks fall within Mauzah 
Bharakata, and 257 bigkas 13 coltahs and 
4, chittake only fall within Mawzah Dobari. 
But measured according to the thak map, 
the whole of the land in the defendants’ 
possession, excepting 1,600 square feet, falls 
within Mauzah Dobari.” Iu that suit, the 
Subordinate Judge found that the defendants 
had trespassed on the plaintiff’s coal to 
the extent of 1,600 square feet. On the 
15th December 1902, the Subordinate Judge 
“decreed that an injunction be issued to 
the effect that the defendants do not carry 
on operations outside Mauzuhk Dobari, as 
delineated in the map by the Civil 
Court amin, according to the thakbast 
map, and that the remaining portion of 
the claim be. dismissed.” Except that an 
injunction was granted, the suit was dis- 
missed with costs. Whether intentionally 
or carelessly it is difficult to say, but 
the injunction which the Subordinate Judge 
granted was wider in its operation than 
was the injunction which had been asked 
for in the plaint of that suit. The Subordi- 
nate Judge should have confined himself to 
the question which he had to determine, 


which was whether the defendants had 
committed a trespass by working coal in 
the plaintiffs Mauzah Jharia Khas, and 
having found that the trespass had been 
committed, he should have confined tke 
injunction to be granted to the injunction 
which the plaintiff had asked for, namely, 
an injunction restraining the defendants from 
trespassing in Mauzah Jharia Khas. The 
Subordinate Judge was not concerned with 
the extent of the area demised in 1904 
in Mauzah Dobari. The result is that the 
defendants are restrained from working coal 
outside the limits of Mauzah Dobari, as 
delineated, correctly or incorrectly, by the 
amin in his map, which he stated that 
he had prepared according to the thakbast 
map. 

From the decree of the Lith December 
1902 of the Subordinate Judge, the plaintiff 
appealed to the High Court at Calentba. 
The defendants submitted themselves to the 
injunction which had been granted, and 
did not appeal. The learned Judges of the 
High Court who heard | the appeal stated 
in their judgment that “the area demised 
to the defendants was 400 bighas within 
Dobari, but they actually hold only 346 
bighas. This actual area belongs to Dobari, 
if the boandaries of that village bo taken 
according to éthakbast map, but only 257 
bighas of it belong to that village according 
to the Revenue Survey map. It is possible 
that 346 bighas were leased to the defendants 
as 400 bigkas, but it seems impossible that — 
only 257 bighas could have been leased to 
them as 400.” The High Court dismissed 
the appeal with costs. Bat whatever may 
be the area in bighas within Mauzah Dobari 
of the land which the defendants pointed ont 
to the amin as being in their possession, it 
is obvious to their Lordships that the Sub- 
ordinate Judge and the High Court. consider- | 
ed that the defendants had 346 bighas of 
land within Mauzah Dobari underneath which 
they might lawfully continue to work the coal 
under their kabulty2t, and that the Subordi- 
nate Judge bad ‘not intended that the injune- 
tion which he was granting should have the 
effect of reducicg to 257 bighas the area in 
Mauzah Dobari within which the defendants 
might lawfully work the ooal under the 
kabuliyat. Their Lordships have no means of 


-ascertaining what was in bighah measurement 


the area in Manzah Dobari to whioh the 
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defendants were réstricted by the injunction 
of the I5th December 1902, and whatever that 
area may in fact be, it must be borne in mind 
that there is no evidence to prove that the 
lands which the defendants pointed out to the 
amin were the lands of which they had, in 
fact, obtained possession in 1894. 

It was for the defendants to make out a 
ease, if they had one, for an abatement of the 
fixed rent. On this part of the case, their 
Lordships find that the defendants have not 
proved how many bigkas in fact were con- 
tained in the area of Mauzah Dobari which 
is within the boundaries which are specified 
in the schedule to the kabulzyat, and they have 
nob proved the area in bigkas within those 
boundaries of which they were putin posses- 
sion. “They have not proved that the area 
which they pointed out tothe amin as the 
area of which they were in possession was the 
area of which they obtained possession under 
the kabulzyat. 
otherwise than by the action of the Court of 
the Subordinate Judge in the Suit of 1902, 
in granting the injunction in the form in 
which if was granted, and by their own 

neglect to appeal from that decree, they have 
- been deprived of the right to work any coal 
which otherwise they would have been 
entitled to work under the demise. The 
action of the Subordinate Judge in granting 
the injunction in the form in which it was 
granted gave the defendants no right which 
they could enforce by suit or of which they 
could avail themselves as a defence to a suit 
for the fixed rent, although the injunction 
probably restricted their right to work the 
coal which had been demised in 1894; they 
had their remedy by way of appeal from the 
decree which granted the injunction, but 
they did not avail themselves of it. 
Lordshtps’ opinion, the defendants have 
failed to prove any facts which would entitle 
them to any abatement of the rent fixed by 
the kabulzyat. 

It follows from what their Lordships have 
said that the tenders in respect of rent, and 
interest upon arrears of reut, whieh the de- 
fendants relied upon, having been tenders 
based on a reduced rent, were not good 
tenders, -either as tenders of rent, or of 
interest on arrears of rent, and were in- 
effective. 

The High Court in the appeal in this suit 
found that the defendants had not proved 


They have not proved that- 


In their ` 


that they had paid to the Collector the 
cesses and taxes which under the kabuliyat 
they were bound to pay to the plaintiff, and 
gave the plaintiff a deeree for Rs. 361-3 0 
in respect of cesses, calculated on a reduced 
rent; the plaintiff is entitled to recover the 
sum of Rs. 525 in respect of cesses, the only 
defence pleaded as to the claim in respect of 
cesses having failed. 


Their Lordships will humbly advise His 
Majesty that this appeal should be allowed, 
and that the decree of the High Court should 
be varied by decreeing the appellant’s claim 
for Rs. 23,868.0.0 less Rs. 3,083-7-9 costs, 
due by the appellant to the respondents in 
respect of the previous suit of the 26th April 
1902, with interest at the rate of Rs. 6 per 
centum per annum fromthe date of suit 
unii] realisation on the balance decreed, 
namely, on Rs. 20,784-8-3, with costs in the 
Court of the Subordinate Judge, and on 
appeal in the High Court. 


The respondents must pay the costs of this 
appeal. 
Appeal allowed. 
Solicitor for the Appellant: Mr. E. Dalgado. 
Solicitors for the Respondents: Messrs. IV. 
W. Bot & Oo. 


MADRAS HIGH COURT. 
Saconp Orven Aresar No. 1008 or 1912. 
November 6, 1913. 

Present; —Mr. Justice Sankaran Nair and 
Mr. Justice Oldfield. 
THAZHATHA MELADATHIL KOCHI 
NEITHIAR AMMA’S DAUGHTER 


PATTU NEITHIAR AMMA AND OTHER3— 


PLAINTIFFS— APPELLANTS 
versus 
THAZHATHA MELADATH DHARMAM 
ACHAN AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Malabar Law and Usage—Members of Tavazhi— 
Karar between Karnavan and five members of Tavazhi 
~~Members born subsequent to karar entitled to claim 
maintenance. 

Where a karar between a karnavan of a Malabar 
tarwad and the head of a Zavazt, provides for the 
maintenance of the then existing members of the 
Tavazhi only, members born in the Tavazhi subse- 
quent to such karar, are not prevented from claiming 
similar maintenance and the karar does not operate 
as a bax to their claim. 
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In & suit for the maintenance of the minor members 
of the Tavazhi, ib is not necessary to make a prayer 
to seb aside the karar, The minors, not being parties 
to it, are nob bound to set ib aside. 


Second appeal against the decree of the 
Subordinate Judge of South Malabar at 
Palghat, in Appeal Suit No, 358 of 1911, 
preferred against that of the Court of the 
District Munsif of Palghat, in Original Suit 
No. 128 of 1910. 

Mr. K. P. Gounda Menon, for the Appel. 
lanis. 

Mr. K. R, Subramania Sastri, for the 
Respondent. 


JUDGMENT.—The first defendant is the 
karnavan of the farwad of which the plaint- 
iffs Nos. 1to8 form one branch. The third 
plaintiff is the senior member of that branch, 
and he is slated to be its manager. 

The suit is brought by the plaintiffs to 
recover arrears of maintenance due to plaint- 
iffs Nos. 6 to 8 to be paid to the third 
plaintiff on behalf of the branch. 

That plaintiffs Nos. 6 to 8, minors, are 
members of the tarwad is admitted. Their 
claim to be maintained ont of the tarwad 
property cannot, therefore, be denied. The 
defence is that there was a karar entered 
into in August 1898, under which the first 
defendant, the karnavan, was bound to pay 
the third plaintiff on behalf of his Tavazhi, 
a certain fixed quantity of paddy and a 
sum of money for the maintenance of the 
members of his branch and that the third 
plaintiff is bound to maintain the children 
of the female members out of that income. 
The karar is Hxhibit I. There is no pro- 
vision in the body of the document showing 
any fixed amount in kind or money as 
payable to the T'avazhz ; but in the schedule 
Showing the expenditure, it is stated “the 
amount due on account of food ete, ab the 
rate of five paras for one person, as afore- 
said, for five persons including minors who 
constitute the group of 10 is.. Qu ^ Ib 
will be seen that what is paid | is in terms 
stated to be for the maintenance of five 
persons only, that is, the plaintiffs Nos, 1 
to 5; nothing is said about those who may 
become members of the /arwid hy birth 
who are clearly eutitled to maintenance, 
No obligation is implied on plaintiffs Nos. 1 
to 5 to maintain them out of their allowance. 
The karar, therefore, does not stand in the 
way of the third plaintiff who is a party 
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thereto from claiming maintenance on their 
behalf. 

It is then contended that there is no 
prayer to set aside the karar which should 
not be held to be binding on the first ~ 
defendant if it is not binding on the others. 
The minors ‘were not parties to it and 
they are not bound to set it aside. We, 
therefore, reverse the decrees of the Courts 
beluw and direct the Munsif to restore 
the suit to his file and dispose of it according 
to law with reference to the above observa- 
tions. The defendants who are es parte 
will be allowed to file written statements 
if they desire to do so. Fresh evidence may 
be received: 


Costs will abide the result. 
Oase remanded, 





MADRAS HIGH COURT. 

Seoonp Oivi Appeat No. 1217 or 1912, 

November 10, 1913. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Bakewell. 
KANNAPPA CHETTIAR—PLAINTIFF— 

APPELLANT 
versus 
SAMBASIVA THEVAN AND OTHERS — 
DEPFENDANTS— RESPONDENTS. 

Appeal, second —QÜompensation — Oivil Procedure Code 
(Act V of 1908), ss, 95, 104. 

An order for compensation, under section 95 of the 
Civil Procedure Code, 1908, is an order independent of 
the deoree passed in the case, although the deoree 
passed in the case sets off the amount of compensa- 
tion against the amount of decree. The right of 
appeal from such an order is equally independent 
and is deterfhined by section'tl04 of the Code, The 
validity of the order cannot be questioned by a 
second appeal. 

Second appeal against the decree of the 


Court of the Subordinate Judge of Kumbako: 
nam, in Appeal Suit No. 197 of 1911, preferred . 
against that of the Court of the District 
Munsif of Mannargudy, in Original Suit No, 


160 of 1910. 

Mr. K. Ramachandra Atyer, for the Appel- 
lant. 

Mr. T. Aramainatham Pillat, for the Re- 
spondents. 


JUDGMENT.—Under section 95 of the 
Code of Civil Procedure, the Court has juris- 
diction to make an order for compensation 
where a defendant has been arrested before 
judgment on insufficient grounds. We think 
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that the proper procedure is for the Court 
awarding such compensation to make a 
separate order therefor, independent of the 
decree, but that there would be no objection 
to the decree setting off the amount of com- 
pensation against the amount of the decree. 
This is in effect what the decree of the 
District Munsif has done in the present 
case. "Theorder for compensation being an 
order independent of the decree, the right of 
appeal therefrom is equally independent. 
Being an independent order, the right- of 
appeal is determined by section 104 of the 
Code, which gives only one appeal, the order 
in which is thereby declared to be final 
and its validity cannot be questioned in 
second appeal. This second appeal is dis- 
missed with costs. 


Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Civin Appzat No, 307 or 1912. 
Joly 11, 1913. 
Present:—Mr. Kanhaiya Lal, A. J. C., and 
Mr. A. Sabonadiere, A. J. C. 
BHAGWANT SINGH AND OTHERS — 
DEFENDANTS— ÀÁPPELLANTS 
vorsus 


DAULAT SINGH. AND OTHEBRS—PLAINTIFEJ 


— RESPONDENTS. 

' Hindu Law— Widow, duty of, to discharge her hus- 
band's debts not legally recoverable —Reverstoners 
avoiding payment of debis taken by Hindu widow te 
discharge her husband's time-barred debts—Burden of 

oof---Admission of bond in subsequent deed, how far 
evidence of existence of bond —Hatortionate and uncon- 
scionable rate of compound interest. 

Itis a pious duty fora Hindu widow to pay the 
just debts of her husband, even though they be not 
legally recoverable, 

Therefore, where revergioners seek to avoid the 
payment of the debts incurred by a Hindu widow for 
the purpose of discharging the just, though time- 
barred, debts of her husband, they are bound to show 
that the debts had already been paid or that the 
widow was deceived into the belief that they ‘vere 
legally recoverable. 

An admission, in a deed executed by a person, of a 
certain bond as covering a debt due from him, is 
sufficient evidence of the existence of the bond as 
against his reversioners. 

Where a Hindu widow, in order to discharge a 
liability on her husband’s estate, took a disadvantage- 

ous loan at 18 per cent. per annum compound 
' interest: 
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Held, that, in the absence of anything to show 
that there was some necessity for her to borrow ab 
such a high rate and that she was unable to obtain 
better terms, such An extorbionate rate of interest 
could not be allowed. 


Appeal against an order of the District 
Judge of Sitapur, dated 15th April 1912, 
upholding that of the Sub-Judge, Sitapur, 
dated 6th July 1911. 


Pandit Gokaran Nath Misra, for the Àp- 
pellants. 


Mr. Waztr Hassan, for the Respondents. 


JUDGMENT.—This is an appeal in a suit 
for redemption. The appellants here are 
the defendants. The questions at issue are, 
first, whether certain items, forming a part 
of the consideration of a mortgage-deed exe- 
cuted by a Hindu widow, are payable iu 
addition to those allowed by the Courts 
below inorder toobtain redemption, and, 
secondly, whether compound interest as pro- 
vided in the mortgage-deed is chargeable, or 
whether this part of the contract is not 
enforceable. 


The original deed was executed in 1870 
by Raghu Singh, The amountsin dispute 
are secured by a deed of further charge 
executed by Raghu Singh’s widow Musam- 
mat Phul Kunwar on August the 3rd, 1888. 
The lower Courts have allowed some of the 
gums secured by this deed of 1883 but 
have disallowed its provision for com- 
pound interest at 18 per cent. The items 
allowed are in respect of a decree of a Civil 
Court on a deed of farther charge executed 
by Raghu Singh and in respect cf a bond exe- 
cuted by him. The items disallowed are 
Rs. 52-8-0 in respect of a decree for 
arrears of rent passed in 1876, Rs. 24 on 
account of a bond the date of which is not 
stated and does not appear in evidence, and 
the Rs. 225 paid in cash and said to have 
been required by the widow of Raghu Singh 
in order to celebrate the marriage of her 
daughter. The plaintiffs-respondents ara 
the reversioners of Raghu Singh and assignees 
from them. . Musummat Phul Kunwar is 


dead. 


It appears that the property mortgugad 
was under attachment in respact of tha 
decree of the Civil Court mentioned above, 
(that decree was passed on July the 7th, 
1882) at the time when the deed of August 
the 3rd, 1888 was executed. 
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The Courts below have disallowed the 


sums claimed on account of the rent-decree 


and the bond for Rs. 24 on the ground 

that these debts were time-barred, while 
ib is nob shown that Musammat Phul 
Kunwar knew that by paying them off by 
including the amounts of them in this deed 
of further charge she was meeting 
liabilities which she was not legally bound 
to meet. At the same time, the Courts 
below recognized that it is a pious duty for 
a Hindu widow to pay the just debts of 
her husband even though they be not legally 
recoverable. The question is to some extent 
one of the burden of proof. Did it lie upon 
the appellants to show that Musammat Phul 
Kunwar knew well what she was doing, or 
did it he upon the respondents to show that 
she was told that the debts were still legally 
recoverable? We- cannot assume that she 
was ignorant of all business matters, It, 
no doubt, is not open toa Hindu widow to 
extend the limitation applying to a debt 
owed by her husband by making a written 
acknowledgment thereof; at all events if she 
does 80, her action is not binding upon the 
reversioners. Butit is quite another thing 
for her to fulfila pious duty and actually 
pay a just debt off even if it is time-barred. 
We think that it was for the respondents to 
Show that these debts had been paid, or that 
Musammat Phul Kunwar was deceived into 
the belief that they were still legally re- 
coverable, and this they have not . done, 
The consequence is that we must allow 
these debts. For the respondents, it is 
argued that there is no evidence at all to 
show that the deed for Rs. 24 ever existed, 
It seems tc us that the admission of Raghu 
Singh in the deed of February 18th, 1876, in 
which he recites this bond as covering a debt 
due from him is sufficient evidence of its exist. 
ence as against his reversioners, It is true 
that this deed of 1876 contained a provision 
for the execution of a sale-deed if the money 
secured by it andthe debts recited init were 
not paid off within a year, and that this 
covenant was never enforced, but if the 
mortgagees chose to seek another remedy, 
and to,sue for the enforcement of the 
mortgage, ib does not seem to us to be 
proof that the other debts had been paid off 
any more than it is proof that the mortgage« 
Peds of this deed of 1876 had been paid 
off, 
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The next question is that of the Rs. 225. 
The Court of first instance distinctly found 
that the daughter of Raghu Singh was 
not married in or about 1888, thatit was 
not time to marry her then as she, was 
only five years old, that a woman who was 
produced by the appellants is not. the 
daughter, that the evidence of her relations 
who proved that she had not been married 
to their knowledge, and that she had dis- 
appeared and that her mother is dead, is 
more convincing than the evidence about a 
marriage produced by the appellants, and 
that this latter evidence does not prove 
that such a marriage was arranged as would 
have needed the expenditure of money. The 
lower Appellate Court is silent.on these 
points. The property was under attachment, 
and might be sold. The mortgagee was, 
therefore, in an advantageous position for 
negotiating with the mortgagor, Musammat 
Phul Kunwar. The fact that she was a 
woman gave him allthe more advantage. 
And he might easily bribe her, as suggested 
by the learned Subordinate Judge, to execute 
a deed in terms which would be a clog upon 
redemption by the reversioners. The lower 
Appellate Court found that there was no 
evidence to prove reasonable inquiry: or 
reasonably credited representation -of neces- 
sity. We do not think then thatthe lower 
Courts acted without; good ground in finding 
that the mortgagee did not take any, steps 
to satisfy himself that this Rs. 225 was re- 
quired for a subsisting necessity, and we do 
not think that that finding was come to 
without evidence to support it. We up- 
hold the Courts below on this point. 

There remains the question of interest. 
The ruling of Kalka Singh v. Sheoraj Singh 
(1) is cited. It seems to us that that case 
differs very much from the present case. Here 
the debt of Rs. 99 carried simple interest at 
24 per cent. per annum, and the decree made 
by the Civil Court carried no interest at all, 
while the deed of August 3rd, 1888, allows 
compound interest atthe rate of 18 per 
cent. per annum. Calculation will show that 
at the end of five years compound interest 
at 18 per cent. per annum will exceed simple 
interest at 24 per cent. per annum, and 
thereafter the compound interest rung 
ahead of the simple interest by leaps and 
bounds. Provided that the interest were 

(1) 40, C; 847. 
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paid yearly, no doubt, the change was 
beneficial to some extent to the mortgagor, 
but only in respect of one item in the 
mortgage-money, and that is not the largest 
item by any means. It appears to us that 
on a general view of the situation the change 
made the position of the mortgagor worse. 
It is most unlikely that a woman in the 
position of Musammat Phul Kunwar would 
ever pay the interest unless pressed to do 
so. All the mortgagee had to do was to 
leave her alone and she could be trusted to 
play his game. In the case cited, this Court 
was of opinion that the change in the provi- 
‘sions as to interest which was effected was 
one which a prudent person might well con- 
sent to. It is impossible, in our opinion, to 
reach such a conclusion in the present case. 
There is no attempt to show that Musam- 
mat Phul Kunwar was unable to obtain 
better terms. 
and that on the bonds, though she might 
have been induced to suppose it higher than 
the new rate, was not actually so extor- 
tionate. There was no necessity for her to 
borrow at such a high rate and we cannot 
allow that this high charge is one she 
could properly impose on her husband’s 
estate. There was no legal necessity for 
her to dothis. Even on the bonds the 
‘compound interest would in five years exceed 
the previously running simple interest. 
The result is that we allow the appeal for 
the sums of Rs. 52.8 and Rs. 24 with 
interest thereon at the rate of 18 per cent. 
per annum from the 8rd day of August 
1888 tothe date of the payment, and we 
order that that sum be payable in addition 
to the sums allowed by the Courts below in 
. order to obtain redemption. Costs will follow 
the result for and against the parties in 
this and the lower Appellate Court. If this 
resalts in a net sum being payable by the 
respondents to the appellants in respect 
of costs, that sum will also be payable along 
with the sum due on the mortgage to obtain 
redemption. 

We extend the time for payment to the 
lst day of December 1918. We think that 
the order of the Court of first instance as to 
costs should stand, as the difference we 
have made in the sum decreed is but a 
small fraction of what the appellants claimed 
‘in that Court. 

Decree modified. 
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The decree bore no interest, - 
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MADRAS HIGH COURT. 
Civiz Revision PETITION No. 596 or 1909. 
October 29, 1918. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
VELLORE TALUQ BOARD, sy its 
PRESIDENT—Pr AINTIFH PETITIONER 
versus 
GOPALASWAMI NAIDU —DzrENDANT 


— RESPONDENT. 
Contract Act (1X of 1872), s. 'T4— Deposit, forfeiture 
of —Breach of contract—Damages, amount of-—Penalty. 


Where a clause is entered ina contract providing 
for the forfeiture of a deposit made by the contractor, 
and the person for whose benefit the clause is 
entered in the contract does not content himself 
with retaining the depositas a forfeiture but sues 
for actual loss inourred by him through the default of 
the other party, he cannot recover more than the 
difference between the loss incurred by him and the 
deposit money. 


The party suffering loss owing to the default of 
the other party is entitled to recover the actual loss 
over and above the amount of deposit forfeited. 

Natesa Iyer v. Appava Padayachi, 3 Ind. Cas. 941; 
20 M. L. J. 230; 6 M. L. T, 334; 33 M. 376, distin- 
guished, 


Petition uuder section 25 of Act IX of 
1887, to revise the decree of the District 
Munsif of Vellore, in Small Cause Suit No. 
133 of 1909. 


The Government Pleader, for the Appellant. 
Mr. O. R. Subramania Azyar, for the Re- 
apondent., 


JUDGMENT. 


Spencer, J.—The appellant is the President 
of the Taluq Board of Vellore. The respondent 
was a contractor under the said Board of the 
right to collect market fees at the weekly 
fairs held at Karadigudi. As an earnest of 
his intention to perform the contract, he 
deposited a sum of Rs, 36-2-8, being two 
months’ rent in advance. Subsequently, he 
made default in the regular payment of the 
monthly rentson thedue dates, and acting 
on the terms of the contract, the Taluq Board 
re-sold the right at his risk. 


The appellant was the plaintiff in the 
District Munsif’s Court and brought this 
suit to enforce two of the stipulations in the 
contract, viz., (1) that any loss resulting from 
a re-sale held in consequence of the defend- 
ant’s default should be recovered from his 
properties, (2) the defendant should forfeit 
his deposit of Rs. 36-2.8. 
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The District Munsif allowed the plaintiff’s 
claim on the first head and disallowed it as 
regards the second, on a consideration of 
section 74 of the Contract Aot. 

I am clearly of opinion that neither section 
74 nor its exception has anything to do with 
this case. 

In Natesa Atyar v. Appavu Padayachi (1), 
Wallis, J., refers to the opinion of Sir George 
Jessel, M. R., in Wallis v. Smith (2), on the 
determination of the question whether a 
stipulation for forfeiture i is a penalty or not 
in these words:— There is a class of cases 
relating lo deposits. Where a deposit is to be 
forfeited for the breach of a number of 
stipulations, some of which may ba trifling, 
some of which may be for the payment of 
. money ona given day; in all those cases 
the Judges, have held that this rule does 

not apply, and that the bargain of the parties 
is to be carried out.” 

In the appeal to the Fall Bench which 
appears as Natesa Ázyar v. dAppavu Padayachi 
(3), the learned Chief Justice referring to 
the case of Howe v. Smith (4), quoted the 
words of Fry, L. J., to the effect that 
money paid as a deposit is “not merely a 
a part payment, but is then also an earnest 
to bind the bargain so entered into, and 
creates by the fear of its forfeiture a motive 
-in the payer to perform the rest of the 
contract.” In considering whether section 
74 of the Indian Contract Act could be 
applied to such a case, the learned O hief 
Justice went on to observe:— Why should 
it be assumed that it (the deposit by way 
of advance) was paid with a different in- 
tention from that stated in the contract? 
Further, if,as seems to me to be the right 
view, itis paid partly by way of part pay- 
ment of the purchase-money and partly by 
way of security or guarantee for the per- 
formance of the contract, i6 cannot be re- 
garded as a sum named in the contract as 
the amount to be paid in a case of breach.” 

It may be objected that the above was a 
case of vendor and purchaser and that the pur- 


chaser was suing for ibe return of the deposit 

(1) 3 Ind, Cas, 941; 20 M. L, J. 230; 6 M. L. T. 3845; 
33 M. 375. 

(2) (1882) 21 Ch. D. 243; 47 L, T. 389; 62 L. J. Ch. 
145; 31 W. R. 214 

(3) 19 Ind. Cas. 462; 24 M. L, J. 488; (1913) M. W. 
N. 841; 18 M. L, T. 391. 

(4) 27 Ch. D. 89 at p. 101; 63 L. J. Ch. 1055; 59 L. 
T, 673; 82 W. R. 802; 48 s Py is 


, agreement of 


paid by him, but the same reasoning must 
apply whichever party brings the suit on the 
contract, when the stipulations as to for- 
feiture are similar, 

In fact, the question is so concluded by 
anthority that it barely admits of 'argu- 
ment, ride, Manian Patary. Madras Ratlway 
Oompany by dis Agent and Manager (5) 
and Singer Manufacturing Company v. 
Raja Prosad (6), which was a case. in 
which the depositary was the plaintiff 
and sued to enforce the stipulation as to 
forfeiture of the deposit as well as to 
recover rent. 

The respondent’s Pleader relies on certain 
remarks at page 249 of Mayne on Damages 
to the effect that in estimating the loss on a 
re-sale, the deposit, although forfaited, is to 
be taken into account as diminishing the 
deficiency. These are based on a judgment 
of Lord Campbell of the year 1858 in 
Ockenden v. Henly (7). I think that case 
may be distinguished by the fact that the 
sale, which was the subject 
of the decision, mentioned all the consequences 
arising upon a default by the purchaser of 
goods as parts of a single condition, namely, 
actual forfeiture of the deposit, an option of 
re-sale to be exercised by the vendor, and 
an obligation on the defaulter to make good 
any deficiency upon re-sale together with: 
the expenses which on non-payment might 
be recovered as liquidated damages; where» 
as in the present case the muchtlika pro- 
vides “not only shall I (the defaulter) be 
deprived of the lease for the remainiug months, 
but there shall be a re-sale at my risk and 
any loss resulting therefrom shall be made 
good from the moveable or immoveabie pro- 
perties belonging to me, and I skall also 
forfeit the aforesaid deposit of Rs. 36-2-8 
paid by me.” These are separate stipulations 
and there are others, which I have omitted 
as being unimportant. In case, the distinction, 
I have drawn, is fanciful, I would still allow 
the present claim relying on the decisions 
quoted above especially that of Senger 
Manufacturing Company v. Raja Prosad (6), 
as being acase where the person who sued 
was the depositary. 

To allow this appeal will be only to bind 

(5) 29 M. 118; 16 M. L. J. 3T. 

(6) 4 Ind. Cus. 418; 86 0, 960. 


(7) S7 L. J.Q. B. 361; El. BL & El. 485; 


4 Jur. 
(N. s.) 999; 120 Eng. Rep. 590; 113 R, B, 740: Í 
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the parties by theterms of the contract which 
they made for themselves. - 

I think that this is what should bo done 
when it has been found that none of the 
sections of the Contract Act, which might 
take the case out ofthe general rules, can 
be applied. ; 

The District Munsit’s decree, in my opinion, 
should be amended by giving the plaintiff a 
decree for Rs. €6-0-8 with proportionate 
costs throughout aud further interest at six 
per cent. till realisation. 


SADASIVA ÁIYAR, J.—The facts have been seb 
out by my learned brother in the judgment 
just now pronounced by him and I need 
not repeat them. I would, howavar, define 
the suit not as a suit to enforces both the 
stipulations in the contract referred to in 
my learned brother’s judgment but to enforce 
only the first of those stipulations, the plaint- 
iff Board having before bringing the suit 
treated the deposit of Rs. 36-2-8 which was 
with it as already forfeited. I agree with 
my learned brother that the Fall Bench 
decision in Natesa Azyar v, Appavu Padayachi 
(3), is binding upon us. Under that 
decision, a provision for the forfeiture of a 
reasonable amount of deposit money under 
“a contract could not be treated as a penal 
clause to be relieved against in a suit 
brought by the person who has forfeited 
that money for the recovery of suol deposit 
or a portion of such deposit on the ground 
that the actual damages or loss incurred by 


the person with whom the money was 


deposited was either nil or less than the 
amount deposited. But the question in the 
present case is whether, if the person for 
whose benefit the forfeiture clause was eutered 
in the contract did not content himself 
with retaining the deposit as a forfeiture 
but sued for the actual loss incurred 
by him through the default of the 
other party on the ground that the deposit 
amount (which according to all the English 
cases was security for the due performance 
of the contract by the defaulter) was in- 
sufficient to cover such a loss oron the 
ground that the contract provided for both 
the forfeiture of the deposit and also for 
the right to recover the loss, whether, in 
such acase, the plaintiff was not legally 
bound to give credit tothe deposit money 
and whether he could recover more’ than the 
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the deposit money. 


I am inclined to hold that the plaintiff, 
in such a case, cannot recover more than 
the difference between the loss incurred by 
him and the deposit money. In Mayne on 
Damages pages 248 and 249, if is stated as 
follows:— Jt results from this that if the 
seller seeks to recover damages beyond the 
amount of the deposit, he must give credit 
for the deposit which he has retained." Then 
the case of Ockenden v. Henly (7) is quoted 
as authority. In that case, the condition in 
favour of the innocent party was as follows:— 
“The deposit shall be actually forfeited to the 
vendor, who shall be at liberty to re-sell, and 
any deficiency upon re-sale, together with the 
expenses, shall be made good by the defaulters, 
and on non-payment shall be recoverable as 
liquidated damages." Thus in that case 
(as inthis case) there was a provision in 
favour of the plaintiff both for forfeiture of 
the deposit and for aright to recover the 
loss on re-sale and yet the learned Judges 
Lord Campbell, C. J., Coleridge, J., Erle, J., 
and Crompton, J., held that the plaintiff 
could nct retain the deposit and also recover 
the fall damages caused to him bat could 
only recover the difference. The judgment 
is ashort but instructive one and I shall 
quote the greater portion of it. “There 
having been an actual forfeiture of the 
deposit by the express words of the seventh 
condition, the deposit, if paid, could not in 
any event have been recovered back by the 
purchaser; and the seller would have been 
entitled to any additional benefit on a re- 
sale. But, the seller having obtained a 
right to the forfeited deposit, and making u 
further demand of damages sustained on the 
re-sale, it becomes necessary to consider what 
was the nature of the deposit. Now, it is 
well settled that, by our law, following the 
rule of the Civil Law, a pecuniary deposit 
upon a purchase is to be considered as a 
payment in part of the purchase-money, and 
not as a mere pledge (Sugdan, Vendors and 
Purchasers, Oh. 1, section III, article 18, page 
40, 13th Edition). Therefore, in this case, had 
the deposit been paid, the balance only of the 
purohase-money would have remained pay- 
able. What, then, according to the seventh 
condition ts the deficiency arising upon the re. 
sale which the seller is entitled to recover? We 
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think, the difference between the balanca. 
of the purchase-money on the first sale, and 

the amount of the purchase:money obtained 

on the second sale; or, in other words, the de- 

posit, although forfeited so far as to prevent the 

purchaser from erer recovering it back, as with» 

out a forfeiture he might have done—Palmer 
v. Temple (8)—still ts to be brought by the 
seller into account, if he seeks to recover us for 

a deficiency on the re-sale.” I am unable to 

distingüish the present case from the deci- 

sion of Ockenden v. Henley (7) so far as the 

legal principles applicable to the righta of 

the parties are concerned and I would, there- 
fore, dismiss this revision petition with 
costs. 


Under sections 98 and 141 of the Civil 
Procedure Code, the petition will stand dis- 
missed with costs, three months being granted 
to the Vellore Taluq Board to pay the costs. 

Petttion dismissed. 

(8) (1880) 1 P. & D. 879; 9 A. & E. 508; 112 Eng. 

Rep. 1304; 8 L, J. (x. 8.) Q. B. 179; 48 R. R 568. 





MADRAS HIGH COURT. 

Orvit MISOELLANEOUS APPEAL No. 87 or 1913. 
November 17, 1913. 
Present:—Mr. Justico Sadasiva Aiyar and 
Mr. Justice Spencer. 

: GOUSE MOIDEEN SAHIB—Derenpant ` 

No. 1—APPELLANT 
versus 
MUTHIALU CHETTIAR-—PLAINTIFF AND 
ANOTHER— DEFENDANT No. 2— HR ESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 181, 189, 
218—Suit to set aside sale on ground of fraud— 
Jurisdiction of Civil Courts not barred. 

Section 189 of the Madras Estates Land Act I of 
1908 does not take away the right to bring a sutt 
in the Civil Court to set aside a sale on the ground of 
fraud, but takes away only the right to apply to the 
Civil Court to set aside the sale,in accordance with 
the provisions of section 131 of that Act. Conse- 
quently, a suit to set aside a sale on the ground of 
fraud is maintainable in the Civil Court, 

Appeal against the order of the District 
- Court of Madura, in Appeal Suit No. 117 of 
1912, preferred agrinst that of the Court 
of the District Munsif of Melur at Madura, 
in Original Suit No. 135 of 1912. 

FACTS.—Plaintiff was a tenant, and the 
defendant a landlord. For arrears of rent, 
the defendant brought the plaintiff's interest 
ir a holding, to sale, and purchased ib him- 
self. The pleintiff did not apply to the 
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Revenue Court to set aside the sale under 
section 131 of the Estates Land Act, on 
payment of the purchase-money but brought 
the present civil suit for setting it aside on 
the ground of fraud. The District Munsif 
held that the only way in which the plaintiff 
could have obtained a redress of his grievance 
was to pay the amount under section 131 of 
the Hstates Land Act, and have the sale 
cancelled. On appeal, the District Judge 
held that the Estates Land Act contained no 
provision for setting aside sales on the ground 
of fraud, and that Civil Courts were compe- 
tent to entertain such suits. He accordingly 
reversed the decree, and remanded it for 
disposal according to law. Against that 
order of remand, the present appeal was 
filed. 

Mr. O. S. Venkatachariar, for the Appel- 
lant. 

Mr. K. S. Jeyaram A?yar, for the Respond- 
ents. 

JUDGMENT.—The plaintiff'r right to 
pursue the remedy granted by section 131 
of the Estates Lands Act through an applica- 
tion to the Collector cannot take away his 
right of suib in the ordinary Civil Court to 
seb aside the sale on the ground of fraud, 
especially as the remedy by application to 
the Collector is accompanied by the imposi- 
tion of an onerous condition to pay 5 per cent. 
of the purchase-money asa solatium to the 
purchaser besides the purchase-money and 
to make the application within a more limit- 
ed period than is allowed for a suit in the 
ordinary Courts. [See section 9 of the Civil 
Procedure Code, section 213 clause 4 of the 
Estates Lands Act and the Zemindar of 
Htyapuram v. Santarappa Reddi (1)]. The 
argument of the appellant’s (1st defendant's) 
learned Vakil that section 189 of the Estates 
Land Act takes away the right to bring a 
sait in the Civil Courts to set aside a sale on 
the ground of fraud cannot be accepted. It 
only takes away the right to apply to the 
Civil Court under section 131 of the Estates 
Land Act to set aside the sale in accordance 
with the provisions of section 131. 

The order of the learned District Judge 
reversing the judgment of the learned Munsif 
(who dismissed the suit as not en‘ertainable 
in a Civil Court) and remanding the suit to 
the Munsif for proper disposal was correct, 


(1) 27 M, 483 (F, B.). 
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and we dismiss with costs the appeal pre- 
ferred against the said order of the District 
Judge. 

Appeal dismissed. 





BOMBAY HIGH COURT. 
Seconp Civin ÁPPEAL No. 292 or 1912. 
August 6, 1913. 
Present;—Mr. Justice Heaton and 

Mr. Justice Shah. —— 
KRISHNADIXIT BALDIXIT— 
Derenpant NO. 2—APPELLANT 

versus 


BALDIXIT WAMANDIXIT— 


PLAINTIFF— RESPONDENT. 

Adverse possesston—Land, tet out to "tenant —Land- 
lora’s agent collecting rents and accounting for them— 
Assertion of adverse title by agent—Non- -payment of 
rent by agent—Tenant in actual possession. 

In 1887, certain land belonging to 4. was let out by 
his agent B. to one C. for 18 years. 0. took posses- 
sion under his lease and remained in possession until 
the term of lease expired. B. received rents and 
accounted for them to A. till 1898. In 1893, B. as- 
serted that he and not 4. was the owner of the land 
and thenceforth he himself kept the rents received’ 
from the tenant C. and never accounted for them to 
A. On 17th September 1908, B. sued to recover pose 
session of the land on the ground that title of A. was 
lost by adverse possession: 

Held, (1) that so long as the tenant C. held pos- 
session under the tenancy, he was the tendnt of A. 
and that he was 4.’s tenant up to the last moment he 
held the lease; 

(2) that as the actual occupation was with C., the 
tenant of 4., the possession of the land was legally 
with A. till the expiry of the lease to C.; 

.(3) that as B. had not actual possession by himself 
or bya person deriving title from him, he could not 
, acgříre title by adverse possession; 

(4) that as the tenant O. remained in possession as 
a tenant of A., As rights were not affected by a 
statement of adverse title anda refusal by B. to 
account for rents received; — 

(5) that, consequently, B.'s suit, could not be dec- 
reed on the ground of acquisition of title by adverse 
possession, 


Second appeal from the decision of the 
District Judge of Bijapur, in Appeal No. 41 
of 1910, confirming that of the Second Class 


Subordinate Judge at Muddebihal, in Civil. 


Suit No. 146 of 1909. 

Mr. Coyajt, (with him Mr, S. 8. Patkar), 
for the Ay vellant. 

Mr. Jay. tar (with him Mr, P. B. Shingne), 
for the Respondent. 

JUDGMENT. : 

Heaton, J.—This is an appeal which was 

determined by the District Judge of Bijapur 


on an assumed condition of facts. The 
assumed facts were these: That the lend 
in suit belonged to defendant No, 2’s family 
and that the members or a member of the 
plaintiff's family was an agent leasing the 
land outand taking rents and accounting 
for them to defendant No, 2’s family. It 
was further assumed thatin the year 1887 
this agent on behalf of defendant No. 2’s 
family leased the land by a registered lease 
for eighteen years to one Ishvara; that 
Ishvara took possession under this lease 
and remained in possession until the term 
of the lease expired, or at least up to some 
time well within twelve years of the in- 
stitution of this suit. Somewhere in 1893 
or 1894, bowever, the agent and his family 
asserted that they, and not defendant 
No, 2’s -family,: were the owners of the 
land and thenceforth they kept the rents 
received from the tenant Ishvara and 
never accounted for them to defendant 
No. 2. 

On these facts, it was contended that, 
however unimpeachablé the title of defen- 
dant No. 2’s family, that title had been 
lost by adverse possession beginning in 
1893-94 with the assertion that I have 
mentioned, 

Both the lower Courts found in the 
plaintiffs’ favour, that is, that the title by 
adverse possession had been made out. We 
think differently, and I will give as briefly: 
as I can the reasons which have led me to 
this conclusion. 


First of all, it appears to me plain both 
on principle: and on authority that so long 
as Ishvara held this land under the tenancy, 
he held it as the tenant of defendant No. z’s 
family and their rights were just as good at 
the end of the tenancy as they were at the: 
beginning, and were absolutely unaffected 
in any particular by the reiterated assertions 
made by the plaintiffs of an adverse title or 
by the fact that the rents were retained by 
the plaintiffs or members of their family, 
except, of course, that lapse of time would 
prevent recovery of the rents. Ib was 
suggested in argument that because the lease 
was executed to a member of the plaintiffs’ 
family by name and because ib was not stated 
that he was an agent for any one else, that 
he was really the landlord and Ishvara was 
his tenant. I cannot think of any principle 
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of law on which this position can properly 
be based and I think none was indicated. 
The land belonged to the family of defend. 
ant No. 2, and they were the landlords just 
as they were the owners, and Ishvara was 
their tenant although his actual dealings 
were with their agent. So long as the 
tenant held possession under the tenancy, 
he was the tenant of defendant No. 2’s 
family. He was their tenant up to the last 
moment he held the land under the lease, 
and when he relinquished the land, defend- 
ant No. 2 was at liberty: to enter into pos: 
session; or if any difficulty or opposition was 
offered, he could bring a suit to remove that 
opposition or difficulty and his right to bring 
the suit would date from the moment when 
the tenancy terminated. That was far with- 
in twelve years from the date on which this 
suit was brought. 

The District Judge has considered that the 
possession was adverse, because there was 
notice of adverse holding accompanied by an 
overt act. No doubt there was a notice that 
the plaintifi’s family -claimed the ownership 
and there was an overt actin that the rent 
was withheld. But the difficulty in the way 
of this argument is this: the possession, or 
occupation rather, was with the tenant, and 
the tenant was the tenant of defendant 
No. 2's family, so that the occupation acbu- 
ally was derived from the defendant No. 2's 

.family and the possession legally was with 
them. A very large number of authorities 
have been referred to, but out of them all I 
will only mention two. The first is The 
Secretary of State for India v. Krishnamonz 
Gupta (1), where the nature of adverse pos- 
session is discussed in relation to. facts in some 
respects similar to those in this case. The 
law pertinent to the point before us is sum- 
marised in a passage at page 585: “in order 
to sustain a claim to land by limitation under 
the Indian Act, there must in their (Lord. 
ships’) opinion be actual possession of a 
person claiming as of right by himself or by 
persons deriving title from him.” To apply 
that principle here we find that the plaintiff's 
family had not actual possession by them- 
selves or by persons who derived title from 
them. The person in actual occupation 
derived title from the defendant’s family. 


. (1) 29 0. 518; 6 C. W. N. 617; 4 Bom. L. R. 587: 29 
Jl. A. 104, 


Therefore, the plaintiffs could not acquire 
the title by adverse possession. The other 
case is Bissesurt Dabeea v. Baroda Kanta Roy 
Ohowdry (2), and this is a case which is very 
strongly relied on by the Counsel for the 
respondent. It was a case in which the 
zemindar, whose land was held by tenants, 
had his title jeopardized by the defendants 
in that case who had turned out the tenants 
and were claiming the land as against them. 
The Court held that though the tenancy still 
continued, there was a cause of action not 
only to the tenants but to the landlords, 
because their title was jeopardized. But 
how was it jeopardised? It was jeopardized 
because the defendants had turned out the 
tenants and taken possession of the land. 
We are invited to apply that principle toa 
case where there was no turning out of the 
tenant whatever, where the tenant remained 
in possession as the tenant, and the only way 
in which the landlord’s rights wera affected 
was by a statement of adverse title and a 
refusal by an agent to account for rents 
received. It is perfectly true that the de- 
fendant No. 2 or his family could have 
brought certain suits. They could, no doubt, 


‘have established their right to receive the 


rents. They could have obtained an order 
that the tenant was not to pay rent to any 
member of the plaintiffs’ family and so forth. 
But they could not have brought a suit for 
possession, because there was no cause of 
action which entitled or enabled them to do 
that, They could not in short have brought 
any suit which would have fallen within the 
words of section 28 of the Limitation Act. 
That is merely another way of reaching the 
conclusion at which [ have already arrived. 

The proper order in the case is to reverse 
the decrea of the Appellate Court which is 
based ona decision of a preliminary point, 
viz., limitation and to remand the case to be 
disposed of in the light of our finding on the 
issue of limitation. 

Costs throughout to be casts in the cause. 

Saan, J.—I coucar ia the conclusion ar- 
rived at and the order proposed by my 
learned brother. On the assumed state of 
facts, upon which the lower Appellate Court 
has decided the question of limitation, it is 
clear that there could be no adverse posges- 
sion of the plaintiff against defendant No. 2 


(2) 10 C, 1076. 


» 


rr 


‘Volt. X XI] 
ROMPIOHERLA V, SRAIK ISMAEL SAHEB., 


The tenant was in possession from 1887 and 
had a right to remain in possession up to 
1905. During this interval, defendant No. 2 
had no right to recover possession, It is alao 
clear on the assumed facts, that the property 
was not in the actual possession of the plaint- 
if claiming as of right by himself or by 
persons deriving title from him, He could 
not, therefore, sustain a claim to land by 
limitation. . 

Further in the present case, the repudia- 
tion of title, based on the allegation that 
Anna was the heir of Yadneshwar in 1893, 
is not of such an unequivocal cbgracter as to 


amount toa notice to defendant No. 2 that 


he was going to claim the property adversely 
to him even if itwere found that he was not 
Yadneshwar’s heir. We have the fact that 
` after that assertion of title, 
Authorities decided in favour of the widow 
Jiwubai and did not accept Anna’s claim, 
Subsequently in. 1895 when Jiwubai died, 
there was an occasion for Anna to asserb his 
title; but no such assertion was made. It 
is not suggested that he ever put himself 
forward as the heir of Yadneshwar on any 
subsequent occasion. I do not think it right 
to assume that Anna wanted to maintain the 
improper position which he took up in 1893, 
tiza, that he was the heir. of Yadneshwar 
and, therefore, the owner of the property 
in suit. 

Secondly, the overt act, which has been 
relied upon by the lower Appellate Court, 
amounts only to this that Anna received 
the rents from the tenant and withheld them 
from defendant No, 2. It is not established 
in this case that prior to 1894 the rents were 
regularly paid by Anna to defendant No. 2 
from year to year. Accounts were made 
apparently at irregular intervals and it is 
dificult to say that the mere withholding 
of the rents by Anna at least for some 
reasonable time after the first asSartion of 
his title in 1693, was such an overt act, as 
would suffice to make his enjoyment adverse. 
The present suit was brought on the 17th 
September 1908, and the overt act which 
the plaintiff must prove must be prior to 
twelve years before the date of the suit. It 
is quite possible that honestly acting, the 
plaintiff may have made up as before hia 
accounts in 1896, or in 1897, and withholding 
ihe payment of rents for two or three yeara 
would not, in the circumstances, be necessarily 
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an overt act of such a character as would 
justify the finding on the question of limita» 
tion. . The subsequent withholding of rents 
in the present case is not a matter of much 
moment, because the repudiation of title and 
the overt act must necessarily be more than 


twelve years prior to suit. 


On these grounds, I think that the finding 
on the question of limitation cannot be 
accepted. 

Decree reversed: Ouse remanded, 


MADRAS HIGH COURT. 

Seconp Crvin Aresar No. 1338 or 191 2, 

November 4, 1913. 
Present:—Mr. Justice Ayling and 
Mr. Justice Tyabji. 
ROMPICHERLA VENKATAKRIST. 
NAMAOHARYULU--PzrarNTIFF— 
APPELLANT 
versus 
SHAIK ISMAEL SAHEB—DzFPENDANTS— 

l RESPONDENTS. 

Adverse possesston—-Enclosing neighbour's land- 
Auction-purchaser—Symbolical delivery. 

Where one of two owners of neighbouring lands 
encloses with his own a portion of the other's lands, 
the act is a most unequivocal assertion of the inten. 
tion to appropriate ib. In the absence of any cir- 
cumstance to show that the occupation was permis- 
sive, such possession must be held to be adverse. 

Where the land purchased at a sale in execution is 
in the adverse possession of a third person, symbo- 
lical delivery to the auotion-purchaser is not effective 
in saving limitation. 

Second appeal against the decree of the 
District Court of Kistna at Masulipatam, in 
Appeal Suit No. 237 of 1908, preferred against 
that of the Principal District Munsif of 
Masulipatam,in Original Suit No. 1005 of 1907, 

Mr. T. Prakasam, for the Appellant, 

Mr. P. Nagabushanam, for the Respondents. 

JUDGMENT.—This is a suit for possession 
of certain lands which the appellant bought 
at a Court auction and delivery of which was 
given to him on 30th November 1900. The 
District Munsif dismissed the suit finding that 
the plaintiff had not made out ownership and 
possession within 12 years. The District 
Judge confirmed.the decree of the District 
Munsif. But we do not consider his judgment 
satisfactory in view of the issues raised in the 
case, The first question was whether the 
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land was contained within the boundaries 
given in the sale certificate. If that was 
found in the affirmative, the next question 
would arise whether the suit land belonged to 
the judgment- debtor in Original Suit No. 319 
of 1899, whose property was sold in Court 
a question raised was the question 
of limitation. The learned District Judge 
finds that the measurement of the lands given 
in the sale certificate was wrong and that 
seems to be the fact. But that was not con- 
clusive of the question whether the disputed 
land is covered by the sale certificate or not. 
There is no finding that the land is not within 
the boundaries given in the sale certificate, 
Then he does not find regarding the title of the 
judgment-debtor to the sale to whose property 
the certificate relates. Nor is there any find- 
ing regarding limitation. We think, therefore, 
that we must have a finding on the following 
issues:— 

(1) Whether the land in dispute was the 
property of the defendant in Original Suit 
No. 319 of 1899 at the time of the Court sale? 

(2) Whether the suit land is part of the pro- 
perty comprised in the sale certificate; and | 

(3) Whether the plaintiff’s suit is barred by 
limitation? ae 

The findings, will be submitted within three 
months from the.date of the receipt of this 
order and ten days will be allowed for filing 
objections. 

In .compliance with the above order, the 
District Judge of Kistna submitted the fol. 
lowing 

FINDING.—This case has been remanded 
to this Court by the High Court for findings 
on three issues, viz., i 

` (1) Whether the land in dispute was the 
property of the defendant in 
‘Original Suit No. 319 of 1899 at the 
time of the Courts sale? 

(2) Whether the suit land is part of the 
property comprised in the sale 
certificate; and < 

(3) Whether the plaintiff's suit is barred 
by limitation? 


9, It will be convenient to dispose of the 
Ond issue first. Ona reference to the plan 
No. Lin Exhibit II, prepared by the second 
Commissioner appointed by the lower Court, 
it will be seen that the land described in the 
gale certificate, Exhibit A, has been identified 
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as that lying within the red-pencilled 
boundaries, if for ‘yards’ and ‘feet’ in the 
plan attached to the certificate we substitute 
‘feet’? and ‘inches.’ I regard this merely as 
the correction of an obviously clerical error. 
The plaint land is the greater part of that 
area which lies in the north-western corner 
of the land so identified. It may be, as the 
other Courts have pointed out, that the land 
defined in the sale certificate includes (at the 
south-east corner) a well and house not ine 
volved in the matter at all; but that should 
not affest the question whether the suit land 
is so included, and we find quite clearly by 
the tests of dimensions and boundaries that 
this is the case. 


3. Further light on the matter is shed by 
an inquiry into the location of the site defined — 
in Exhibit O. This is a sale-deed executed 
by two persons in favour of one. Jaina Bi, 
Jaina Bi is the 8th defendant, and the re- 
maining defendants, who are respectively 
her husband, their children and his brothers, 
all appear to base their claim to the site 
on Exhibit C, It may, therefore, I think, be 
admitted as evidence in the case, Now Plan 
No. IL in Exhibit II is the result of an 
attempt to locate the site described, both by 
boundaries and by measurements, in Ex- 
hibit C. The Commissioner who prepared 
it shows two alternative renderings, repre- 
sented in the plan by the letters D, B, O and 
HABE. The former of these sites projects, 
it will be seen, rather farther—some 7 feet- 
towards the east, and more or less represents 
the defendant's present occupation, (except. 
ing that of the suit land). On the other 
hand, neither the measurement of its eastern 
boundary nor the eastern boundaries them- 
selves correspond with those in Exhibit C, 
and to secure a correspondence the site must 
be placed in the position BABE, so that. 
the north-eastern boundary coincides 
with the angle A in the northern wal), The 
data contained in Exhibit C are then all 
satisfied and, moreover, the eastern boundary 
of this site then precisely corresponds with 
the western boundary of the land (shown in 
plan I) measured off from the sale ‘certificate, 
I cannot but hold, therefore, that these are 
the true-conditions, 

4. The suit land itself is admittedly east 
of the site thus fixed form Exhibit O, and 
adjoining it. The defendants lay claim to it 


K. 


- 2nd issue in the affirmative. 


‘witnesses corroborate him. 


bee a: Ohokkaltnga 
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but if the above interpretation of their gite, 
as defined in Exhibit C, is correct, they can 


offer no tangible evidence whatever in support, 


of their claim, and in fact Exhibit C itself 
contains a repudiation of it, for the eastern 
boundary is given (as regards that part not 
lying in the corner at A, plan II) as “Seetha- 


ramaswami Vari’s temple" in the name, that | 


is to say, of plaintiffs judgment-debtor of 
Original Suit No. 319 of 1899. 

9. From these considerations, I find the 
The lst issue 
is whether the suit land was the property 
of the defendant in Original Suit No, 319 
of 1899, 2. e, of the temple. On this point, 
there is the virtually conclusive evidencs, just 
referred to, of Exhibit O, and this is 
supplemented by some oral evidence. Plainte 
ifs 2nd witness is an old man, Gajjala 
Viraraghavaswamy, who owns the land to 
the north of the suit site, and he pronounces 
it tobe temple land. The 3rd and 4th 
There are no 
contra-suppositions of any weight. I find 
this issue also in the affirmative. 

6. The 3rd issueis concerned with the 
question of limitation. Plaintiff, according 
to the receipt, Exhibit B, is shown as being 
given possession on 30th November 1900. 
It is contended that this wasa mere paper 


transaction and in support of this, the facts 


are quoted that the certificate plan contained 
obvious blunders and that no measurements 
were conducted, There is, however, no reason 
to doubt that the land could be substantially 
identified from the plan, or that it was clear 
that the suit land, in particular, was seen to 
be included in it. 


4%, The other Courts have discredited 
plaintiff’s plea of subsequent acts of owner- 
ship and I see no reason to disagree with 
them. It is for consideration, however, grant- 
ing no such acts, and granting that plaintiff 
was not put into physical passession, whether 
defendants, whose possession on the land must 
be ascribed to encroachment, have established 
adverse possession. The evidence shows that 
they .have erected a tattie wall on the land 
and made use of it as a backyard. The case 
appears to be conformable with those reported 
as Framji Oursetit v. Goculdas Madhowjt (1) 
Naicken v. Muthusamt 


(1) 16 B. 338. 
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Naicken (2), and on the principles there laid 


down, I must hold that the title of the earlier 
owner of the laud persists, and, therefore, 
that plaintifi’s suit isnot barred by limita- 
tion. 

I, aceordingly, find the three issues in 
plaintiff's favour. 

JUDGMENT.—We cannot accept the find- 
ing of the Judge on the 3rd issue referred to 
him, He finds that the defendants “erected 
a tattie wallon" (presumably meaning around) 

"the land and made use of it as a backyard;" 
but in view of the decisions in Framjz Oursetjz 
v. Goculdas Madhowji (1) and Ohokkalinga 
Nacken v. Muthusami Narcken (2), he con- 
siders that such occupation will not amount 
to adverse possession. Neither of the cases 
quoted is on all fours with the. present case. 
Where one of two owners of neighbouring 
lands encloses with his own a portion of the 
other's lands, the act is a most unequivocal 
assertion of the intention to appropriate it: 
and there is no circumstance here from 
which it might be inferred that the occupation 
was permissive. In the faca of such occupation, 
the symbolical delivery relied on by the 
plaintiff is not effective. Ib is clear from the 
amin's evidence that he did not attempt to 
identify the boundary limits of the land he 
purported to deliver: and it cannot be said with 
certainty that what he purported to deliver 
included the suit site, In our opinion, it must 
be held that the defendants have acquired a 
title by adverse possession and the snit must 
fail. 

The second appeal is dismissed with costs, 


Appeal dismissed. 
(2) 21 M. 68. 





MADRAS HIGH COURT, 
Crit RAVYISION PETITION No, 284 or 1912. 
November 12, 1913. . 
Present: —Mr. J €—— Oldfield. 
K. K. IMBICHUNNI NAIR AND ANOTHER— 
PLAINTIFES —P ETITIONEBRS 
versus 

M. NARAYANA NAMBUDRI AND ANOTHER 

DEFENDANTBS-— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 116, 


O. XLI, v. 38—Powers of Appellate Court— High Court 
—Revision—Failure to exercise jurisdiction, 
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The exercise or a refusal to exercise the power to 
pass a further decree conferred upon an Appellate 
Court by Order XLI, rale 33, of the Code of Civil 
Procedure, must proceed on judicial grounds. No 
memorandum of objection ig necessary with reference 
to the rule. i 

Where a Distriot Judge failed to pass s further 
decree under rule 33 but never applied his mind io 


the evidence on the point, it was held that he had , 


failed to exercise a jurisdiction vested in him by law. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree and judgment of the District Court of 
North Malabar, in Appeal Suit No. 53 of 1911, 
preferred against those of the District Munsif 
of Quilandy, in Original Suit No. 277 of 1910. 

Mr. K. P. M. Menon, for the Petitioners. 

Mr. A. Stvarama Menon, for the Respond- 
ents. 


JODGMENT.—The plaintiff owed rent to 
either the first or the second defendant, and 
eventually was in the position of having 
paid both. He sued to recover his payment 
from one or other on the ground that it was 
made by mistake. The Court of first in- 
stance gave him a decree against the second 
defendant. The first Appellate Court 
exonerated second defendant and gave no 
decree against first defendant, This Court 
is asked to interfere in revision on the ground 
that the failure to give a decree against the 
first defendant was a failure to exercise 


jurisdiction. 
No doubt, Order XLI, rule 33, of the Civil 
Procedure Code provides only that the 


Appellate Court has power to make such 
further decree as the case may require. Bat 
this power must be exercised or its exercise 
refused on judicial considerations, In. the 
present case, the plaintiff, who had impleaded 
the second defendant only by direction of 
the Court, will not beable, now that the 
second defendant is exonerated, to recover 
from the first defendant, unless he 1s allowed 
todo so in the present proceedings. The 
learned District Judge explains his refusal 
to grant relief against the first defendant on 
the ground that there is no memorandum of 
objections asking for avy. Bat none is 
necessary with reference to the rule already 
cited. He also says that “in view of the 
evidence already on record, it would beim- 
possible to give a decree against the firat 
defendant” and also that “he appears to 
have been entitled to the rent paid.” I am 
asked to treat these observations as findings 
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of fact, which conclude the parties. But 
in view of the manner in which they are 
expressed, the absence of any detailed dis- 
cussion of the evidence and the mention of 
the plaintiff's failure to file a memorandum, 
I do not think it clear that they are so, or 
that the .learned Distriet Judge ever applied 
his mind to the evidence. He, therefore, 
failed to exercise a jurisdiction vested in 
him by law. His decree, so far as ibis 
between the plaintiff and the lst defendant, 
must be seb aside, and the appeal remanded 
for re-admigsion and re-hearing as between 
them. Costs will be costs in the case. 


Case remanded. 


MADRAS HIGH COURT. ] 
ORIGINAL Cryin Suit No. 255 or 1912. 
October 13, 1913. 
Present;—Mr. Justice Wallis. 

P. P. THANGAVELU CHETTY — 
l PLAINTIFF 
versus 


TP, MUKUNDA NAIDU AND ANOTBER— 


DEFENDANTS. 

Compromise of bona fide claim, based on void 
agreement, whether valid— Onus to show invalidity—~ 
Contract Act (IX of 1872), s. 27— Agreement not to 
supply coolies in consideration of monthly payment 
by rival coolie swpplier—Restraint of trade. ' 

The abandonment of a bona fide claim is good con. 
sideration for a compromise even though the agree- 
ment on which the claim was based was void as be- 
ing in restraint of trade. The onus in sucha case is 
on the defendant to show that the compromise was 
not the compromise of a bona fide claim. 

Callisher v. Bischofsheim, 5 Q. B. “449; 39 L. J. 
Q. B. 181; 18 W. R. 1127; Miles v. New Zealand 
Aljord Estate Company, (1886) 32 Ch. D. 266; 65 L. 
J. Ch, 801; 54 L. T. 582; 34 W. R. 669 and Stepleton 
v. Stapleton, White and Tudor (1910 Edition), p. 234, 
referred to. 

Where one of two rival coolie suppliers agreed 
with the other not to supply coolies in consideration 
of the latter agreeing to pay to the former Rs. 50 
per mensem 

Held, that the agreement was void under section 27 
of the Contract Act. 

Shaikh Kalu v. Ram Saran Bhagat, 1 Ind. Cas. 94; 
9 C. L. J. 216; 18 C. W. N. 388, referred to. 


Messrs. 0. P. Hamaswam: Acyar and M. 
Singaruvelu Ohetty, for the Plaintiff. 

V. Masilaman: Pillat, for the Defendants. 

JUDGMENT.—This is a suit brought by 
the plaintiff on two agreements which were 
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entered into on the 28th of October 1909. 
The plaint recites that the plaintiff was 
before .July 1907 supplying stevedoring 
coolies to unload steamers to one Chockalinga 
Naicker and the defendants were also work- 
ing as landing contractors, that in July 1907, 
the defendants requested the plaintiff to 
refrain from süpplying stevedoring coolies 
to Chockalinga so long as they carried on the 
business of landing agents for eoal steamers 
at Madras; and it was then agreed between 
the parties that in consideration of plaintiff's 
so abstaining from supplying stevedoring 
coolies as aforesaid, the defendant should pay 
to the plaintiff the sum of Rs. 50 for every 
coal steamer for which they became landing 
contractors. 
that a suit was brought in the City Civil 
Court by the plaintiff against the defendants 
for breach of this agreement of July 1907 
and that that suit was compromised on the 
28th of Oatober 1909, when the two agree- 
ments, now sued on, were entered into. By 
the first of these agreements, the defendants 
bound themselves to execute a promissory- 
note for Rs. 4CO in favour of the plaintiff 
which has since been paid—and also within 
two years to build a choultry ata cost of 
Rs. 1,600 and on failure so to do to pay 
Rs. 1,600 to the plaintiff for the same pur- 
pose. That sum the plaintiff sues to recover 
in this suit. The other agreement was really 
in effec’ a renewal of the original agreement of 
July 1907, that the plaintiff was not to sup- 
ply these stevedoring coolies to Chockalinga 
Naicker and that in consideration of his ab- 
staining from so doing, the defendants were 
to pay him Rs. 50 for every coal steamer for 
which they acted as landing contractors. 
Now, the objection taken by these defend- 
ants is that both these agreements are void 
under section 27 of the Contract Act as bė- 
ing in restraint of trade. Mr. Hamasawmi 
Aiyar for the plaintiff argues thab so far as 
the first agreement is concerned, this question 
does not arise because, be contends, this agree- 
ment is supported by good consideration, viz., 
the aban ment of the bona fide claim 
made by intiff in the suit. in the City 
Civil Com he has referred to Oullisher 
v. Bischoffsh. n (1), Miles v. New Zealand 
Alford Estate Company (2) and Stapleton v. 


(1) (1869) L. R. 6 Q. B. 449; 39 L.J. Q. B. 181; 


“18 W. R. 1127. 
(2) (1886) 32 Ch. D. 266; 55 L. J. Oh. 801; 64 L. T. 
582; 34 W, E. 669. 
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Stapleton (8). On the other hand, it is admit- 
ted by Mr. Masilamani in accordance with 
the authority which he cited that the burden 
is upon the defendants to show that the 
particular compromise was not the compro- 
mise of a bona fide claim and it seems to me 
that the defendants have altogether failed 
to show that in this particular case. On the 
contrary, they would appear to have regarded 
sush an agreement as was being sued on in 
the City Civil Court as enforceable because 
they proceeded, as I have already pointed 
out, at once, to renew it for the future. I 
hold, therefore, that the first agreement was 
a bone fide compromise of a disputed claim 
and is binding and that, therefore, the de- 
fendants are bound to pay Rs. 1,600 to the 
plaintiff for the purpose of erecting the 
ehoaltry specified in the agreement. 

As regards the second agreement which 
merely re-produces the agreement of July 
1907, it is sufficiently set out in the plaint. 
The defendant contends that itis void asin 
restraint of trade under section 27 of the 
Indian Contract Act. That section provides 
that every agreement by which any one is 
restrained from exercising a lawful profession, 
trade or business of any kind is, to that 
extent, void. There are three exceptions to 
that rule, none of which covers tha present 
case. The cases dealt with in these excep- 
tions had been held not to bein restraint of 
trade under English decisions; but by making 
them exceptions the Legislature shows, in my 
opinion, that it considers them to be agree- 
ments in restraint of trade but agreenenis 
which it is desirable to allow. Various cases 
bave. been referred fo which have been 
decided on different facts and I do not 
think that anything would be gained 
by referring to any of them except Shaikh 
Kalu v. Ram Saran Bhagat (4). My reason for 
referring to that case is that the learned 
Judges have quoted the section of the draft 
Civil Code for the State of New York 
from which this section is admittedly 
taken, and also the explanatory note which 
was appended to it by the framers of the 
section and, curiously enough, the note 
shows that the section was intended to 
avoid an agreement such as the present 
although it had been held to be enforceable 


(8) White and Tudor (1910) Ed. 284. 
(4) 1 Ind, Cas. 94; 13 C. W. N. 388; 9 O. L J. 216 
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in Dunlop v. Gregory (5). In that case 
according to the note, “a contract not to 
run on certain steam boat before Sangerties 
on the Hudson was enforced although there 
was no sale of a goodwill nor any cir- 
cumstance to justify the contract, except 
that it was made upon asale of the vessel 
by an association of persons who had 
‘previously used it to run before Saugerties 
and wished to avoid competition”. Here the 
agreement is made with a view of avoiding 
the competition of Chockalinga Naicker, and 
it does so merely by providing that the 
plaintiff is not to supply stevedoring coolies 
to Chockalinga Naicker. This, ib seems to 
me, is clearly an agreement by which the 
plaintiff is restrained from exercising a law- 
ful trade or business. It is not an agree- 
ment securing to the defendants the services 
of all the coolies at the disposal of the 
plaintiff and it is, therefore, unnecessary to 
consider whether such an agreement might 
not be supported. The present agreement 
is not of that kind, and I am of opinion 
that if is void under section 27 of the 
Contract Act. The result is that there will 
be judgment for the plaintiff for Rs. 1,600 
for the erection of achoultry as stipulated 
in the first agreement. The plaintiff will 


be entitled to costs on Rs. 1,600. 
(5) 10 N. Y. (6 Solden) 241; 61 Am. Deo, 746. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 85 or 1913. 
November 14, 1913. 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
MURUGESA MUDALI AND OTHERS— 
DEFENDANTS— APPELLANTS 
versua, 


RAMASWAMI CHETTÍAR-—PLAINTIFF — 


RESFONDENT. 

Limitation Act (IX of 1908), ss. 4, 31—Suit on 
mortgage—Grace period of two years ewpiring on 
Sunday—Suit instituted on Monday, in time. 

A suit on a mortgage governed by section 31 of the 
Limitation Act IX of 1908, was instituted on the 8th 
August 1910, the grace period of two years expiring 
on Sunday the 7th Angust 1910: 

Held, that the suit was in time. 

Section 4 of the Limitation Act can be invoked in 
the case of a suit governed by the limitation period 

prescribed by section 31, (prescribed whether as a 
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matter of grace or otherwise), and not merely the 
periods prescribed in the first Schedule. 

Hira Singh v. Musammat Amarti, 14 Ind. Cas. 154; 
9 A. L, J. 439; 84 A, 375, followed. 


Appeal against the order of the District 


Court of Salem, dated the 220d day of Janu- . 


ary 1913, in Appeal Suit No. 22 of 1912, 
preferred against that of the District Munaif 
of Dharmapuri, in Original Suit No. 28 of 
1911. 


FAOTS.— Tbe plaintiff brought a suit for 
redemption of & morigage, taking benefit of 
the two years’ period of grace allowed by 
section 31 of the Limitation Act, 1908. 
The District Munsif dismissed the suit on the 
ground thab as the period had expired on 
Sunday, the.suit should have been instituted 
on Saturday. On appeal, the District Judge 
reversed it on the ground that the general 
rule of limitation might be: applied, and 
remanded the suit for disposal according to 
law. The present appeal was against that 
order of remand. 

Mr. L. 3. Veeraragava Aya, 
Appellant. 


for the 
So 


(1) Section 10 of the General Clauses Act \ 


will not apply, as the proviso to that section 
makas it inapplicable to the Limitation Act 
and in that Act, the year “1908” must be 
substituted for “1877.” i 

(2) The cause of action ended two years 
before, and the suit ought to have been filed 
on Saturday, there being no special reason 
alleged for explaining the delay. 

(3) The sections relating to infancy etc., 
were really based or founded on natural 
disabilities and not act of parties. Further 
section 31 of the Limitation Act itself ex- 
cepted the application of other sections and 
questions of equity or hardship ought not to 
be made a consideration for relaxing the rule. 

(4) Hira Singh v. Musammat Amarti (1), 
which was dissented from in Sheodas Daulat 
Ram Marwadi v. Narayan Asaji (2), entirely 
turns upon a construction of section 10 of 
the General Clauses Act. 

(5) The case of Gelmini v. Moriggia (3) 
is exactly in point. 

Dr. Swaminathan, for the Respondent, was 
not called upon. 


(1) 14 Ind. Cas. 154; 84 A. 876;9 A. L. J. 439. 
(2) 12 Ind, Cas. 811; 36 B. 268; 18 Bom. L. R. 


1163. 
(3) (1913) 2 K. B. 649; 82 L. J. K, B. 949. 


wt 
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JUDGMENT.—Adopting the reasoning of 
the judgment of Hira Singh v. Musammat 
Amarti(1), we hold that the suit was not barred 
by limitation. We are not prepared to follow 
the decision of Shendas Daulat Ham Marwadi 
v. Narayan Ásaji (2) and we think that the 
benefit of section 4 of the Limitation Act can 
be invoked in the case of a suit governed by 
the limitation period, prescribed by sec- 
tion 31 (prescribed whether asa matter of 
grace or otherwise) and not merely the 
periods prescribed in the first Schedule. 

Ib is unnecessary to consider the other two 

questions raised by the appellants’ learned 
Vakil, one of them whether on general 
principles of jurisprudence, a suit whose 
limitation period expired on a Sunday could 
be filed on the next day and whether Gelmini 
v. Moriggta (8) was correctly decided. 
. The other question is whether section lO 
of the General Clauses Act applied in favour 
of the plaintiff, a question answered in the 
affirmative by Uhamier, J., in Hira Singh v. 
Musammat Amarti (1). 

In the result, the appeal is dismissed with 
costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 
Civit, Rote No. 471 or 1913. 
August 29, 1913. 
Present;— Justice Sir Ashutosh Mookerjee, 
- KT, and Mr. Justice Beachoroft. 
MOHENDRA SUNDAR THAKUR— 
PLAINTIFF— P ETITIONER 
versus 
DINOBANDHU THAKUR AND OTHERS— 


DEFENDANTS—OPPosrrE PARTY. 
Court Fees Act (VII of 1870), s. 7, cl. 4, sub-cl. (d) 
—BSuits Valuation Act (VII of 1887), s. 8—Declaratory 
sut —Injwnction — Valuation, 


The plaintiff sued for a declaration that he. 


was the sole shebaitof certain endowed properties, 
that a consent-decree was inoperative and that the 
defendants who had been constituted joint shebaits 
by the consent-decree had not been validiy ap- 
pointed as such. He also asked for an injunc- 
tion to restrain the defendants from interfering 
with him in the management of the endowed pro- 
perties. The plaintiff valued the relief by way of 
injanction at Rs. 100, and paid an ad valorem Court- 
fee on it. He also paid a Court-fee of Rs. 10 on 


account of the declaratory relief sought. The suit 
was instituted in the Court of the Munsif, who re- 
turned the plaint for presentation to the proper Court, 
giving effect to the contention of the defendant that 
the valuation of the suit should be based on the 
market-value of the endowed properties, as if they had 
not been endowed, that is, Re. 5,000: 

Held, that the suit wag plainly of the description 
mentioned in section 7, clause 4, sub-clause (d) of the 
Court Fees Act, 1870, that the amount of Court-fee 
should be computed according to the amount at 
which the relief sought was valued by the plaintiff; 
that under section 8 of the Suits Valuation Act of 
1887, the value as determinable for computation of 
Court-fees and the value for purposes of jurisdiction 


“should be the same in the case of a suit of this des- 


cription, and that the suit was rightly brought in the 
Munsif's Oourt, which, in returning the plaint, refused 
to exercise the jurisdiction it possessed. 

Rule issued by the High Court in the 
matter of Appeal No, 40 of 1909, decided 
by the Court of the District Judge of 
Murshidabad. 

Mr. Donough and Babu Lal Mohan Ganguly, 
for the Petitioner. l 

Babus Ọmakali Mukerjee, and Ram Ohandra 
Mozumdar, for the Opposite Party. 

'JUDGMENT.—We are invited in this 
Rule to set aside an order by which the 
Court of first instance has directed a 
plaint to be returned for presentation to the 
proper Court. The order was subsequently 
confirmed on appeal by the District Judge. 
The plaintiff commenced this action on the 
20th May 1908, for declaration that he was 
the sole skebait of certain endowed pro- 
perties, that a consent decree which had 
been made was inoperative, and that the 
defendants, who had been constituted joint 
shebaits by the consent-decree, had not 
been validly appointed as euch; the plaintiff 
also asked for an injunction to restrain the 
defendants from interfering with the plainte 
iff in the management of the endowed 
properties. The plaintiff valued the relief 
by way of injunction at Rs. 100 and paid on 
the plaint a Court-fee of Rs. 10 on account 
of the declaratory relief sought as also 
Court-fee ad valorem on account of the prayer 
for injunction. The defendants contended 
that the suit had not been rightly valued, 
that the valuation should be based on tha 
market.value of the endowed properties, 
and that if the snit was so valued, the 
Court would have no jurisdiction to enter- 
tain it. The Court of first instance gave 
effect to this contention and held that the 
suit should be valued at Rs. 5,000, which 
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would be the market-value of the properties 
if they had not been endowed. In this view, 
the Court returned the plaint to the plaint- 
iif for presentation to the proper Court. 
This order has been approved -and confirmed 
by the District Judge. In our opinion, 
there is no room for controversy that the 
suit could be entertained’ only by the Court 
in which it was instituted, and that Court, 
in returning the plaint, refased to exercise 
the jurisdiction ib possessed. 


The suit is plainly of the description | 


mentioned in section 7 clause 4, sub-clause 
(d) of the Court Fees Act, 1870; that sub. 
clause provides that in a suit to obtain an 
injunction, the amount of fee payable shall 
be computed according to the amount at 
which the relief sought is valued in the 
plaint, and it is added that in all such suits, 
the plaintiff shall state the amount at 
which he values the relief sought. Section 8 
‘of the Suits Valuation Act of 1837, then, 
provides that in a suit of this description 
the value*as determinable for compntation 
of Court-fees and the value for purposes of 
jurisdiction shall be the same. It cannot 
be disputed that on the face of the plaint, 
_ the suit is one for injunction, The plaintiff 
asks for a declaration that he is in possession 
as the sole shebait, that the consent decree 
is inoperative and that the defendants hare 
been improperly constituted joint’ shedatts, 
But the substantial relief he claims is an 
injunction to restrain the defendants from 
interfering with him in the management of 
the debuttar estate. If, then, the suit is 
for an injunction, what is the Oourt-fee to 
be paid on the plaint? It must be paid 
according to the amount at which the relief 
sought is valued in the plaint. It has been 
contended tnat it is not open to the plaint- 
iff in a &uib of this description to put an 
arbitrary value on the relief which he 
seeks. This may be considered as laid down 
by this Court in the cases of Musammat Bibi 
Umatul Batul v. Musammat Nanji Kuar (1) 
and Harihar Prasad Singh v. Shyam Lal Singh 
(2). But in the case before us, thére is no 
reason to apprehend thatthe relief by way 
of injunction, which the plaintiff seeks, has 
been arbitrarily under-valued. It has been 


contended on behalf of the - defendants’ that 


(1) 6 C. L. J. 427; 11 C. W. Ñ. 705. 
(2) 21 Ind. Cas. 404; 40 C, 615, 


the plaintiff should value the relief by way 
of injunction at the market-value of the 
property. Bat the plaintiff does not seek 
fora declaration that he is entitled to 
possession of the property in his personal 
right; he is in possession as a shebatt; he 
claims to be in possession as the sole or 
exclusive shebazt, and he seeks to exclude 
the defendants from interference with the 
mavagement of the property. It has not 
been suggested on behalf of the defendants 
that by reason of the part they have hither- 
to taken in the management of the debutiar 
estate, they have made any personal gain, 
which may be valued at above Rs, 100. 
There is thus no reason to hold that the 
relief has been under-valued by the plaintiff. 
The benefit, which may accrue to the plaint- 
iff, by reason of his possession as exclusive 
shebait or the detriment, which is likely to 
fall on the defendants, if they are excluded 
from the management of the endowed pro- 
perty as joint shebazts, has not been shown 
to exceed in value Rs. 100. We hold, 
therefore, that the Court.fee paid on the 
valuation of Rs. 100 is proper, and, con- 
sequently under section 8 of the Suits 
Valuation Act, the jurisdiction is vested in 
the Court of the Munsif to entertain the 
guit, 

The result is that this Rule is made 
absolute, the order of the Munsif, as also that 
of the District Judge, discharged, and the 
plaint remitted to the Court of first instance 
in order that the suit may be tried on the 
merits. We observe that the suit was 
instituted so far back as the 20th May 1908 
and that the defendants have, during all these 
years, successfully prevented the trial of the 
suit on the merits. We, accordingly, direct 
that the hearing of the suit be expedited. 
The petitioner is entitled to the costs of these 
proceedings in all the Courts. Weassess the 
hearing fee in this Oourt- at three gold 


-mohurs. ^ 


Rule mu 4e absolute, 


Vol. X X1] 


MADRAS HIGH COURT. 

Second Civit ÀPPEAL No. 2217 or 1912. 
November 18, 191 ?. 
Present: — Mr. Justice Sankaran Nair and 

Mr. Jastice Bakewell. 
KHANDE KONDAYYA—Derenpant No. 3 
— APPELLANT : 
7 UETsSUs 
KANDUKAR SUBBAYYA CHETTY 


AND OTHERH—-PLAINTIFFS— RESPONDENTS. 

- Adverse possession—-Simple mortgage-—Mortgagee en- 
titled to possession on default —Failure to take such 
possession. 

. Where the provision in a simple mortgage-deed 
gives the mortgagee the right to claim possession of 
the mortgaged property if the mortgage amount is 
not paid on a particular date, but he fails to take such 
possession, the possession of the mortgagor does not 
become adverse as against the mortgagee, so as to en- 
title him to claim title by adverse possession after the 
lapse of twelve years. 


Second appeal against the decree of the 
Court of the Subordinate Judge of Kurnool, 
in Appeal Suit No. 319 of 1910, preferred 
against that of the Court of the District 
Munsif of Nandyal, in Original Suit No. 706 
of 1509. 

Mr. V. O. Seshachariar, for the Appellant:— 
The mortgage-deed was on 12th March 1887; 
the date of default was 12th March 1838. The 
suit to enforce the mortgage was inatituted 
in 1909. Plaintifi’s right to possession 
accrued on the date of default. Ramaswamz 
Ohetty v. Ponna Padaycht and Nandan Singh 
v. Jumman (2). Tn both these cases, it was 
held that where the mortgagee. was entitled 
to possession and he does not take such 
possession, adverse possession commences to 
run from that date as against the mortgagee. 
.The same principle is also enunciated -in 
Baijnath v. Bhadatyan (3). 

Dr. Swaminathan, for the Respondent:— 
"The 3rd defendant took the items Nos. 3 and 


4 as a purchaser, aud as against him, the pro-' 


vision” in the 
‘enforced. : 

JUDGMENT.—The first defendant mort- 
gaged the property items Nos. 1 to 5 to the 
. plaintiff in 1887. He afterwards sold the 
property to the 2ud defendant in 1895, who 
leased it to the @rd defendant, the appellant 
before us. The contention in second appeal 


mortgage-deed cannot be 


(1) 9 Ind. Cas, 28; 21 M. L. J. 397; (1911) 1 M. W. 
N. 209; 9 M. L. T. 264; 36 M. 87. 

(2) 17 Ind. Cas. 632; 34 A. 640; 10 A. L. J. 278. 
. (8) 9 Ind, Cas. 990. 
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is that the suit is barred, as the defendants 
have been in adverse possession from 1895. 
The lower Appellate Court finds that the 
Ist defendant is in possession of items Nos. 
1,2and 5. On this finding, no question of 
limitation arises as to these items. 

As to items Nos. 3 and 4, itis argued that 
though the mortgage in favour of the plaint- 
Mf is a simple mortgage, he became entitled 
to take possession in a certain event 
which happened in 18:8, and, therefore, the 
defendants were in adverse possession from 


' that year and they have acquired title by 


prescription. We do not agree with the 
appellant that the plaintiff ceased to be a 
mortgagee when he became entitled to take 
possession. He continued to be a simple 
mortgagee. We are also of opinion that 
the possession of the defendants was not 
adverse. They were not trespassers. They 
got into possession as purchasers from the 
lst defendant of the property which was 
subject to the claim of the mortgagee. The 
decree is right. This second appeal is 
dismissed with costs. 
Appeal dismissed. 


MADRAS HIGH COURT, 
Civi, Suiv No. 49 or 1912. 
August 13, 1913. 
Present; —Mr. Justice Wallis. 
S. NAMBERUMAL CHETTY— 
PLAINTIFF 
versus 
K. KOTAYYA— DEFENDANT. 
Limitation Act (IX of 1908), Sch. I, Art. 85 —Plaintij 
advancing moneys to defendant — Latter consigning goods 
jor sale on commission—Mutual, open and current ac- 
count. 

The plaintiff advanced moneys to tho defendant 
and the latter consigned goods to the former for 
sale on commission: 

Held, that there were independent obligations on 
each side and the account between the parties was a 
mutual, open and current account within the mean- 
ing of Article 85 of the Limitation Act. 


FACTS.—This was a suit for the recovery of 
the moneys due on balance of account, the 
plaintiff’s statement of claim ran thus: 
"Between the 20th July 1900 andthe 13th 
September 1910, the plaintiff's firm and the 
defendant had mutual dealings at Madras. 
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The said dealings consisted in the plaintiff’s 
advancing moneys to the defendant at Madras 
and the defendant sending the plaintiff 
chillies, coriander, and indigo for sale on 
commission. At the commencement of the 
dealings, it was agreed between the parties 
that the advances made by the plaintiff 
should carry interest at 12 per cent. per 
annum with yearly rests; that plaintiff 
should allow the defendant interest at 
the same rate on the value of goods sold by 
the plaintiff after the expiry of. one month 
from the dates of sale, that the defendant 
should pay the plaintiff commission at 2 per 
cent in respect of chillies and coriander and 
in respect of indigo at 6 annas per maund 
KANAN ... The cause of action 
arose in great part at Madras on 20th July 
1900 and the 13th September 1910... sesanan 
The plaintiff's claim is not barred by limita- 
tion by reason, inter alza, of the fact that the 
dealings between the parties were mutual, 
open and current.” 

The defence was that there was a settle- 
ment of account in 1906 and that the defend- 


9508699499959 95952525854 


ant did not deal with the plaintiff after that . 


date and that the suit was barred by limita- 
tion. The suit was filed on 8th February 1912. 
Messrs. Venkatasubba Row & Radha- 
krishnayya, for the Plaintiff, 
Mr. S. Guruswami Ohetty, for the Defend- 
ant. 


JUDGMENT. _This is a suit brought by. 


a firm of Commission Agents in Madras to 
recover from a defendant up.country money 
due on the balance of accounts. 

[His Lordship, after discussing the plea 
of the defendant asto the settlement of 
accounts, found that the defendant’s evidence 
was quite unworthy of any credit and that 
the plaintiff had proved his case]. 

There remains only the question of limita- 
tion. Here we have, on the one side, existing 
between the plaintiff and the defendant, the 
relation of creditor and debtor, the plaintiff 
having advanced money to the defendant, 
and on the other side, we have the relation, 
between the defendant and the- plaintiff, of 
principal and agent, the defendant having 
consigned his goods to the plaintiff to sell 
for him. Therefore, according tothe test 
which has invariably been laid down, 
there was an: independent obligation on 
each side such as has been held 
sufficient to satisfy Article 85 of the second 
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Schedule to the Limitation Act, 1877. I 
need only refer to the Privy Couneil decision | 
of Watson v. Aga Mehedes Sherazee (1), 
which covers the point and to the case of 
Ohittar Mal v. Behari Lal (2), which 
was cited for the defendant. As for 
the case of Shive Gowda v. Fernandez (8), 
the facts there are ontirely different 
from the facts in this case, and the learned 
Chief Justice was careful to point out that in 
that case the relation between the parties 
was not that of principal and agent in respect 
of the coffee sold by the plaintiffs, whereas 
in this case the relation is that of principal 
and agent as between the defendant and the 
plaintiff. Inthe result, I think that the 
defence of limitation also fails. 

Therefore, the suit is decreed with further 
interest at 12 per cent. per annum to date 
and costs, interest at 6 per cant. per annum, 


Suit decreed, 
(1) 1I. A. 846, 
(2) 4 Ind, Cas. 261; 832 A. 11; 6 A. L. J. 921. 
(3) 8 Ind. Cas. 141; 84.M. 513; 8 M. L. T. 412; 21 
N 


M. L. J. 891; (1911) 1 M, W. N. 1. 


CALCUTTA HIGH COURT. 
Cryin Miscettangzous Appeat No. 551 
or 1910. 7 
August 19, 1913. 
Present:— Mr. Justice N: R. Chatterjea and: 
Mr. Justice Walmsley. 
SHEO GOBIND SINGH-—PkirTITIONER— 
APPELLANT 
veTSu8 

DHANUKDHARi SINGH AND OTHERS— 


Opposite PARTY— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, v. 91 
—Haxecution sale—Saleable interest none or small 


. Whether sale may be set aside—Ctvil Procedure Code 


(Act XIV of 1882), s. 818. 

. Order. KAJI, rule 91, of the Civil Procedure Code 
contemplates that either the judgment-debtor had no 
interest at all or that the interest was not one which 
he could sell. 

When there is a total failure of consideration and 
the judgment. debtor had no saleable interest what. 
ever in the property, the sale can be set aside and the 
purchaser can geb a refund of his purchase-money, 
But when the judgment-debtor had saleable interest, 
however small, the purchaser purchases at his own 
risk and there is no warranty that the property will 
answer to the description given of ib, and the sale 
cannot be set aside. 

Naharmul Merwart v. Sadut Ali, 8 O. L. R. 468, 
Toup Chunder Ohuckerhutty v. Painoty, 9 O. 506; 
12 C. L, R. 488; Ram Coomer Dey v. Shushee Bhooshun 


^ 
- Y 


Vol. XXI] 


SHEO GOBIND SINGH t. DHANUKDHARI SINGH, 


| Ghose, 9 ©. 826 and Durga Sundari Dewi' v. Gobinda 


Chandra Addy, 10 O. 368, referred to. : 
Sonaram Das v. laohiram Das, 28 C. 236 and Sant Lal 
v. Ramji Das, 9 A, 167; A. W.N, (1887) 6, relied upon. 


Appeal from the order of the Officiating 

ded udge of Gaya, dated September ?lst, 

Dr. Rash Behary Ghose and Babu Kulwant 

| hat for Babu Gonesh Dutt Singh, for the 
ellant. 


JUDGMENT.—This is an appeal against 
an order refusing an application, under 
Order XXI, rule 91, of the Code of Civil 
Procedure, made by an auction-purchaser 
to set aside a sale of immoveable property. 

It appears that l-anna 10.-kranís share 
of a certain property was sold in execution 
of a decree on the 21st June 1910 and was 
purchased by the appellant for Hs. 3,000. 
One anna ont of the l-anna 16-krants share, 
however, had already been sold in execution 
of a prior morigage-decree and purchased 
by one Gya Prosad for Rs, 4,000 on the 23rd 
September 1908. So that the judgment- 
debtors had. no saleable interest in the 
l-anna share, and only 16-krants share was 
saleable; in other words, the  judgment- 
debtors had no saleable interast in 14/15ths 
of the property which purported to be sold. 
Under these circumstances, the appellant 
applied to the Court under under Order!X XI, 
rule 91, of the Civil Prosedure Code to set 
aside the sale on the ground that tho judg- 
ment-debtors had no saleable interest in the 
property sold. The Court below held that 
there was no total failure of consideration 
of the purchase, as the judgment-debtors 
had saleable interest in the 16-krants share 
of the property which could be sold and, 
accordingly, dismissed the application. 

It has been contended on behalf of the 
appellant- that the share in which the judg- 
ment-debtors had a saleable interest, namely, 
16 krants, is such a small fraction of the pro- 
perty which was put up for sale and purchas- 
ed by the appellant, that it does not prevent 
the application of the rule contained in Order 
XXI, - rule 91, Civil Procedure Code, and 


. that it may he said to be a case in which the 


judgment-debtors had no saleable interest in 
the property sold. But the judgment-debtors 
had some saleable interest, though very 
small (namely 1/15th) and, therefore, it 
cannot be said that they had no saleable 
interost in the property sold. 
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In the case of Naharmul Marwar: v. Sadut 
Ak (1), upon which reliance was placed on 
behalf of the appellant, the appellant pure 
chased three bighas of land on the 2lst 
February 1880, at a sale in execution of a 
rent-decree. At the time of that sale a 
decree had been obtained (in 1879) ona 
mortgage of the same property by another 
person, by which that property was ordered 
to be, and was subsequently, sold on the 
lith March 1880, and under which sale, the 
purchaser obtained possession. The appel- 
lant, who had purchased on the 2lat Febru- 
ary 1880, applied to set aside the sale upon 
the ground that the judgment-debtor had 
no saleable interest in the three bighas and 
it was held that “if the three bighus of land 
were included in the mortgage and the decrea 
was a mortgage-decree, directing a sale of the 
mortgaged property, then it is clear that on the 
7th October 1879, when that decree was 
made, being previons to the attachment 
under the rent-decree, the mortgagor would 
no longer have a saleable interest in the 
property, în specie, because the mortgage- 
decree binding the land, the sale of 2lst 
February 1880 by the Howrah Court would 
not carry the property itself, but could only 
carry & right in the surplus proceeds of 
gale under the mortgage-decree". That case 
was considered in three cases, Profap Chunder 
Ohuckerbutiy v. Panioty (2), Ram Ooomar 
Dey v. Shushee- Bhooshun Ghose (3), Durga 
Sundari Devi v. Govinda Ohandra Addy (4). 

Iu thefirst case, Mr. Justice Wilson, in 
delivering the judgment of the Court, said 
that they were not prepared to lay down 
broadly the proposition that wherever there 
is a mortgage on the property and a mort- 
gage-deoree has been obtained, there is no 
saleable interes’ in the judgment-debtor, 
and, referring to the case of Naharmal 
Marwari v. Sadut Ali (1), observed: “We do 
not understand that the Court there intended 
tolay down any such proposition. That case 
was a peculiar one in its circumstances, and 
the order made wasa very special one. The 
Court did not set aside the sale as between 
the purchaser and the decree-holder. It set 
aside the sale so far as to protect the pur- 
chaser, who, by reason of the mortgage, had 

(1) 8 C. L., R. 468. 

(2) 9 C. 506; 12 C. L. R, 488, 


(3) 9 C. 626. 
(4) 10 0. 868. 
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perhaps obtained no profitable interest in the 
properby, from having to pay the balance 
of his purchase.money, after satisfying the 
decree-holder’s claim, into the pocket of the 
judgment.debtor himself.” 

In the second case, where the sale professed 
to be of 16 annas, and the judgment-debtor 
really owned an 8-anna share, of the pro- 
perty sold, the Court (Cunningham and 
Maclean, JJ.) held that as the judgment- 
debtor hada saleable interest to the extent 
of 8 annas,it could not be held that the 
case fell within the scopeof section 313. 
The learned Judges were of opinion that 
Naharmal’s case (1) was not binding, because 
in that case the Court considered that a state 
of things had come about in which the judg- 
ment-debtor had no saleable interest. 

In the third case, where a sale was sought 
to beset aside by the purchaser on the 
ground that there had beena fraudulent 
. misrepresentation in the sale notification, and 
that, consequently, be had bought a property 
very different in its nature and value from 
that which purported to be sold, it was held 
that any representation or concealment in the 
sale rotification, which induces a purchaser 
to buy a property for very much more than 
_itis really worth (although that misrepresent- 
ation or concealment may be fraudulent), 
would be no ground for setting aside the sale 
under section 318 of the Civil Procedure 
Code. Sir Richard Garth, C. J , referring to 
the case of Naharmal Marwari v. Sadut Ald 
(1), observed: “Whether the learned Judge 
was rightin that casein saying that the 
mortgagor had no saleable interestin the 
three bighas sold to the appellant, may, per 
haps, be open to doubt; but it is clear that the 
principle of the Courts’ decision was, that if 
the three bigkas were included in the mort- 
gage, the mortgagor had no saleable interest 
in them at the time of the sale to the appel- 
lant". The judgment-debtor had the equity 
of redemption still left in him which was a 
saleable interest. But having regard to the 
principle of the Courts’ decision in that case 
as explained in the three subsequent cases 
cited above, we do not think we can hold 
that the present case falls within Order X XI, 
1ule 91, of the Code. 

In Durga Sundari Devi v. Gobinda Chandra 
Addy (4), Garth, O. J., held that the Court 
can set aside the esale under section 313, 
where the property sold turns out to have no 
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existence at all or to be of no saleable value 


' whatever. 


In the case of Sonaram Dass v. Mohiram 
Dass (5), where the property sold was 4 
cottahs and l.lessa, whereas only 13$ lessas 
belonged to the judgment-debtors and a suit 
was brought by the purchaser for recovery 
of the amount proportionate to the extent 
of consideration which had failed, the learned 
Judges held that the rulings, so far as they 
go, point to the conclusion that when there 
is a total failare of consideration, and the 
judgment-debtor has no saleable interest 
whatever in the property, the sale can be 
set aside and the purchaser can get a refund 
of his purchase-money. Sut when the judg- 
ment-debtor has a saleable interest, however 
small, the purchaser purchases at his own 
risk and there is no warranty that the pro- 
perty will answer to the description given 
of it. A similar view has been taken in Sant 
Lal v. Ramji Das (6), where is was held 
that the fact that property sold in execution 
of a decree is incumbered, even when the 
incumbrance covers the probable value of the 
property, is not sufficient to sustain a plea 
that the person whose property is sold had 
no saleable interest therein, and that section 
313 of the Civil Procedure Code contemplates 
that either the  judgment-debtor had no 
interest at ali or, that the interest was not 
one which he could sell. 


It seems to us that onceit is held that 
the jadgment-debtor has no aaleable interest 


- within the meaning of Order XXI, rule 91, 


when he basa very small interest in the pro- 
perty sold, it would be very difficult to draw 
the liue in such cases. Of course, in a case of 
fraud, the purchaser is not without a remedy. 
As pointed out by the Judicial Committee 
in Birj Mohan Thakur v. Rat Umanath 
Ohowdhry (7), “not having a remedy under 
the Code, which provides only for the parbi- 
cular cases named therein, he still has a 
right to have the sale set aside, if it 
be true that he has been induced by fraud 
to pay a larger sum for the property 
purchased, than he would have had to pay if 
he had not been so deceived”. In the present 
case, the decree-holders were perfectly aware 
that the judgment-debtor had no interest in 


(5) £8 O. 235. 
(6) 9 A. 167; A. W. N. (1887) 6. 
(7) 20 C. 8; 19 I. A. 154. 
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the l-anna share which was held in execution 
of a prior mortgage-decree, to which the 


deoree-holders themselves were parties, and it 


seems to us, therefore, that the appellant is 
not without a remedy. 

Havivg regard to the clear terms of Order 
XXI, rule 91, and the authorities cited above 
in which Naharmal’s case (1) was considered, 
we! are unable to give any relief. to the appel- 
lant in the present case. 

The appeal, accordingly, fails and is dis- 
missed. i 


Appeal dismissed. 


[MADRAS HIGH COURT. 
APPEAL AGAINST Orper No. 22 or 1913, 
November 13, 1913. 

Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 

QG. RAMABRAHMAM AND axoTHER— 
DEFENDANT8— APPELLANTS 
VErsus 


G. KOTTAYY asp OTHERS— PLAINTIFFS— 


^ RESPONDENTS. 

Registration Act (XVI of 1908), ss. 17, 49— Letter 
embodying agreement to transfer— Recital of possession 
of immoveable property passed—Agreement to sell —No 
registration necessary. 

A letter written by A. to the plaintiff embodying an 
arrangement for the exchange of lands that fell to 
each other's share ran as follows:— 

“We have already divided all the properties, money 
and debts which we had.............and each of 
us was enjoying the lands etc., that fell to our 
respective sh&res.............. s While as if is not 
convenient for us to build houses unless some 
changes are made in house sites, and as it will 
not be comfortable owing to insufficiency of space to 
build dwelling houses on 1 the house site that fell to 
my share...... we... ,. have made certain opener in 
the partition which was effected before... " 
Therefore, according to the said exchango we have 
taken possession of the reapective lands. So we enjoy 
the same by paying Government kist. We shall execute 
a proper deed regarding this whenever you want": 

Held, that the document created no interest in im- 
moveable property but was merely evidence of an 
agreement to-convey lands and was admissible in 
evidence without registration. 

Pichikala Mangamma v. Pami Ramamma, 16 Ind. 
Cas. 587; (1912) M. W. N..917; 12 M. L. T. 262; 
Nagappa v. Devu, 14 M. 55; Upendra Nath Banerjee 
v. Umesh Ohandra Banerjee, 6 Ind, Cas, 846; 16 C. W. 
N. 876; 12 C. L. J. 25, followed. 


l Appeal against the order of the Temporary 
Subordinato Judge of Masulipatam, dated 
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22nd October 1912, in Appeal Suit No. 718 
of 1911, preferred against that of the Ad- 
dilional District Munsif of Masulipatam in 
Original Suit No. 336 of 1910. 

FACTS.—Plaintiff and the lst defendant 
were brothers, The 2nd defendant was a 
son of the Ist defendant and defendants 
Nos. 3 and 4 were the lessees under the Ist 
defendant. There was a partition between 
the two brotbers of the lands belonging to 
the family, and possession was delivered of 
the lands that fell to each one’s share. 
Subsequent to the partition, the lsb defend- 
ant became somewhat involved in debt in 
consequence of his building & house; it was 
arranged, therefore, between the two brothers 
that the Ist defendant should transfer to the 
plaintiff certain lands that fell to the share 
of the former and the plaintiff should pay 
him Rs. 600 in-respect of such lands, (Rs. 515 
to a creditor of the 1st defendant and Rs. 85 
in cash). The plaintiff took possession of the 
lands. All this arrangement was recited in 
a letter written by the Ist defendant to the 
plaintiff. The Ist defendant afterwards 
leased out those lands to the defendants 
Nos, 3 and 4, and they brought a suit against 
the plaintiff to recover possession, The 
plaintiff brought this suit against defendants 
Nos. land 2 to compel them to execute a 
registered sale.deed in regard to the lands 
agreed to be conveyed. In proof of the 
arrangement, the letter written by the Ist 
defendant to the plaintiff was put in evidence. 
Objection was taken to its reception on the 
ground that it created an interest in immove- 
able property of above Rs. 100, and required 
registration. The District Munsif upheld the 
objection and dismissed the suit; on appeal, 
the Sub.Judge held that the document waa 
merely an agreement to sell and as such 
admissible in evidence without registration; 
he reversed the decree of the District Munsif 
and remanded the suit for disposal accord. 
ing to law. The present appeal to the 
High Court was filed against that order 
of remand. 

Mr. V. Ramesam, for the Appellants, 

Mr. P. Nagabhushanam, for the Respond- 
ents. 

JUDGMENT.—Following Nagappa v. De.u 
(1) and Upendra Nath Banerjee v. Umesh 
Chandra Banerjee (2), which have been relied 


(1) 14 M. 55. i 
(2) 6 Ind. Cas. 346; 15 U, W. N. 370; 12 C. L, J, 25. 
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on by this Courtin Pichikala Mangamma Mala 
v. Pami Ramamma (8), we hold that the 
learned Subordinate Judge was right in his 
view that Exhibit A is admissible in evidence, 
not as creating or declaring any right in 
immoveable property, but as evidence of an 
agreement to convey lands which agreement 
does not itself create or declare any right in 
the lands. 
The appeal is dismissed with costs. 


Appeal dismissed. 
(3) 16 Ind. Cas, 687; (1912) M. W. N. 917; 12 M. L. 
T. 262. 





MADRAS HIGH. COURT, 

SEGOND Crvin ArPEAL No. 808 or 1912. 
October 9, 1913. 
Present:i—Mx. Justice Ayling and 
Mr. Justice Tyabji, 
KONDAPANENI KOTAYYA AND ANOTHER 
— APPELLANTS 
versus 


GANGARU SESHAYY A abas PADA. 
SESHAY Y À AND OTHERS— RESPONDENTS. 


Specific performance —Discretion—Recetpts—Contract 
to sell—No registration necessary — Amendment of 
plaint—Contract by father in favour of one member of 
joint family—Suit on behalf of family against father 
and son. 

The jurisdiction to decree specific performance is 
discretionary and the failure of any beneficiary under 
the contract to join in the suit for its enforcement 
must always be an important factor in deciding 
how that discretion should be exercised. 

Where an unregistered document is merely a re- 
ceipt and a contract to sell, there is no objection to, 
its admissibility as evidence. 

In a suit for specific performance of contract to 
sell by a father in favour of one of the members of a 
joint family, the prayer was that a proper sale-deed 
should be executed in favour of the members of the 
joint family by the father and his undivided son: . 

Held, that leave to amend the plaint should be 
given so as to seek specifio performance against the 
father alone in favour of the person in whose name 
the contract was entered into. 

Obiter dictum.—There is no reason why the liability 
of the son should not be determined in the suit for 
specific performance, provided that the plaintif 
clearly and unmistakably asks for a declaration of 

the said liability. 

. Second appeal against the decree of the 

Temporary Subordinate Jadge of Guntur in 

Appeal Suit No. 394 of 1910, preferred 

against that of the Principal District Munsif 

of Guntur, in Original Suit No, 420 of 1909, 
Mr. B. Somayya, for the Appellants, 


M. T. Prakasam, for the Respondents, 
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JUDGMENT.—The first point argued for 
the appellants is that Exhibit A should be 
regarded as a sale-deed and, therefore, 
inadmissible under section 17 of the Registra- 
tion Act for want of registration. In our 
opinion, the Subordinate Judge has rightly 
construed if as a receipt and a contract to sell 
and there is nocbjection to its admissibility 
as evidence. ; 

It is next argued that as this is a suit for 
specific performance of a contract to sell, it is 
only maintainable if all the persous entitled 
to specific performance join as plaintifis and 
that as the 4th defendant, who is one of the 
persons for whose benefit this contract to sell 
is said to have been entered into, has not 
joined in instituting the suit, it should be 
dismissed. 

Reliance is placed on the ruling. of Saefiur 
Rahman v. Maharamunnessa Bibi (1), which 
has been followed ina recent case of this 
Court reported as Kotpalli Ramiah vw. Bajja 
Subbiah (2). 

We have oarefully considered the cases 
quoted, the judgment in neitherof which 
discusses the point at any length. If the 
learned Judges intended to lay down a hard 
and fast rule that where a contract isfor the 
benefit of several persons, the failure of any one 
of those persons to join as plaintiff in a suit 
for specific performance is necessarily fatal to 
the maintainability of this suit, we should, 
speaking with respect, find some difficulty in 
following them. Weare not fully satisfied that 
this was intended and such arigid rule certain- 
ly goes much further than is necessary for the 
determination of the two suits in question. The 
jurisdiction to decree specific performance is 
discretionary (vide section 22, Specific Relief 
Act) and the failure of any beneficiary under 
the contract to join in the suit for enforcement 
must certainly always be an important factor 
in deciding how that discretion should be 
exercised. In both the reported cases, the 
other circumstances rendered this abstention 
of practical importance. In the Madras case, 
only one out of three beneficiaries sued for 
specific performance. In the Calcutta case, 
itis not apparent how many of the benefi. 
ciaries figured as plaintiffs and how many as 
defendants. But thesuit was for the execu- 
tion of some out of a number of sale-deeds 

(1) 240. 832. 


(2) 13 Ind. Cas. 315; (1912) M. W. N. 415; 11 M. I. 
T. 192, 
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contracted for in consideration of a single 
Jump payment, and the plaintiff sought to 
bring the suit under section 16, Specific 
Relief Act. In each case, the circumstances, 
(if we may respectfully say s2), fally justified 
` the discretionary refusal of specific perform- 
ance without invoking any such rigid rule as 
the learned Vakil for the appellants would 
deduce from the judgments. 

In the present case, the circumstances are 
very different. The plaintiffs and the Ist 
defendant are all members of a joint family of 
which the 1st plaintiff is the manager. The 
contract to sell is in favour of the Ist plaintiff 
alone, although the plaint implies that he 
entered into it for the benefit of the family 
and the prayer is for the execution of a sale- 
deed in favour of all the members thereof. 

It is not necessary for us to decide how we 
should exercise our discretion in this case, 
inasmuch as Mr. T. Prakasam, representing 
all the plaintiffs, has asked for permission to 


amend the plaint by praying to establish the. 


right of the Ist plaintiff only to obtain a 
proper sale-deed from the defendants in 
favour of himself alone. As the present ob- 
jection was taken for the first time in this 
Court, we see no objection to grauting 
this prayer: and the decree of the lower 
Court must be amended acaordingly. 

A further amendment is necessitated by 
the last point argued on behalf of the appel- 
lants, which relates to the liability of the 2ud 
defendant, The 2nd defendantis the undivid- 
ed minor son of the Ist defendant. He is 
not referred to in Exhibit A and whether or 
not the lst defendant was acting on behalf of 
his minor son, there is nothing in the 
wording of Exhibit A to indicate that he 
was, Thedecree of the Munsif, confirmed 
on appeal, directs the lst and 2nd defendants 
to execute the sale-deed: and this is in 
accordance with the prayer in this plaint. 
It is argued for the appellants, relying on 
Kosuri Ramaraju v. Ivoluri Ramalingam (3) 
and Sreenivasa Reddi v. Sivarama Reddi (4), 
that the decree should direct execution of 
the sale-deed by the Ist defendant only, 
leaving the question of whether it binds 
the 2nd defendant’s interest in the property 
for determination in a subsequent suit. 
Mr. T. Prakasam for the respondents seeks 


(8) 26 M. 74; 12 M. L. J. 400. 
(4) 4 Ind, Cas, 606; 32 M. 320. 
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to distinguish the above cases on the ground 
that in the present snit there has been a 
definite adjudication on the point and that, 
therefore, itis both unjust and unnecessary 
to refer his clients toa separate suit. The 
Subordinate Judge has, no doubt, decided on 
such evidence as was before him that the 2nd 
defendant is bound by the sale contrast inas- 
much as the sale was to be for the discharge 
of his father’s antecedent debts. But it can- 
not be said- that the issues framed in the 
Munsif's Court raise the question of the 
2nd defendants liability as distinguished 
from that of his father and it is at least 
doubtful whether the parties adduced all 
the evidence available on this point, The 
Munsif has simply confined himself to 
considering whether any consideration passed 
under Exhibit A or whether that document 
is collusive (vide paragraphs 17 to 25 of his 
judgment). 

There is no reason, as far 38 we can see, 
why the liability of 2nd defendant should 
not have been determined in the same suit 
as that brought for specific performance, 
provided that the plaint clearly and unmistak- 
ably asked for a declaration of the said 
liability. But we cannot so interpret the plaint 
in this suit. We must, therefore, direct that 
the Munsif's decree be amended by directing 
the execution of the sale-deed by the lsg 
defendant alone leaving the question of the 
9nd defendant's liability for subsequent | 
determination. 

As regards costs, the plaintiffs will recover 
their costs from defendants Nos. 1 and 8 in 
the lower Courts. The 2nd defendant being 
exempt from liability in this Oourt, parties 
will bear their own costs, 


Decree modified. 





OALCUTTA HIGH COURT. 
SEcosD Civiu Arrear No. 3981 or 1910. 
August 25, 1913. 
Present:—~Mr: Justice N. R. Ohatterjea and 
; Mr. Justice Walmsley. | 
MOHESRI PROSAD SINGH AND OrRERS— 
PLAINTIFF8— ÁPPELLANTS 
v67 51.8 
BAIJ NATH HAZARÍ AND OTHERS— 


D&gFENDANTS— RESPONDENTS, 
Malikana—Non-enjoyment for 12 years— Right to 51,8, 


7EC 
MOHESRI PROSAD SINGH ti, BAIJ NATH. 
if barred —Malikang, whether interest in or charge upon 
immoveable property or rent— Limitation Act (XIV of 
1859), s. 12 — Limitation Act (IX of 1871), Sch. H, 
Art. 132, 

Under Article 132, Schedule II, of the Limitation 
Act, IK of 1871, malikana was deemed to be money 
charged upon immoveable property and similar pro- 
vision is contained in the later Limitation Acts. But 
under Act XIV of 1859, malikana was considered as 
' an interest in immoveable property and not rent, and 
was governed in the matter of limitation by section 
12 of the Act. 

Bhoalee Singh v. Nemoo Behoo, 12 W. R. 498 and 
Gobind Ohunder Roy Ohowdhry v. Ram Chunder 
Chowdhry, 19 W. R. 94, relied upon. 

Consequently, if there had been no enjoyment of 
malikana for & period of 12 years, the right to sue 
for money recoverable on account of it was barred. 
Heeranund Shoo v. Ozeerun, 9 W. R. 102; referred to. 

Therefore, where the plaintiffs’ right to a malikana 
was established in 1855, but since thatdate and 
before Act IX of 1871 came into force, they were for 
a period of more than 12 years notin enjoyment of 
it, their right was barred, 


Appeal from the decree of the District 
Judge of Mozaffarpur, dated August 25th, 
1910, affirming that of the Additional Sub- 
Judge of that District, dated April 6th, 
1909, 

Babu Lachmi Narain Singh, for the Appel- 
lants. 

Babu Shorasht Oharan Mitra, for the Re- 

spondents. 
. JUDGMENT.—This appeal arises out of 
a suit for recovery of arrears of malikana 
for the years 1303 to 1814. The Courts 
below have concurred in holding that the suit 
was barred by limitation, and the plaintiffs 
have appealed to this Court. 

It appears that the plaintiffs obtained a 
decree establishing their right to the 
malikana so far back as 24th December 1355, 
but it is found that the plaintiffs never re- 
ceived any malikini since - that date, and 
their attempt-to prove payments between 
1855 and 1895 failed. The question is 
whether under these circumstances, the claim 
is barred by limitation, 

Now -under Article 132, Schedule If of 
Act IX of 1871, the period of limitation for 
& suit for money charged upon immoveable 
property was 12 years from the time when 
the money sued for became due, and it was 
expressly provided that “mulikana' shall for 
the purposes of that Article be deemed to 
be money charged upon immoveable pro- 
perty, and similar provision is contained in 
the later Limitation Acts. Bat under Act 
:X1V of 1859, it was held, in a series of 
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cases that maliranı is au interest in im- 
moveable property and not rent and con- 
sequently governed in the matter of limita- 
tion by section 12 of Aet XIV of 1959, 
[See Bhoalee Singh v. Neemoo Behoo (1), 
Gobind Ohunder Roy  Ohowdhry v. Ram 
Ohunder Ohowdlhry (2) and the cases cited 
therein] and that if there had been no enjoy- 
ment of malikan1 for a period of 12 years 
the right to sae for money recoverable on 
account of if was barred, See Heeranund 
Shoo v. Ozeerun (8). The right to the 
malttana inthe present case was, no doubt, 
established in 1855. But since that date 
and before Act IX of 1871 came into force, 
the plaintiffs were, for & period of more than. 
12 years, not in enjoyment of it. The effect 
of the decree of 1855 was that plaintiff's 
right to an inlerest in immoveable property 
was established, but they lost that right by 
reason of not being in possession and enjoy- 
ment of that right for a period of 12 years. 
The analogy of a landlord’s claim for re- 
covery of arrears of rent which is not barred, 
even thoagh no rent may have been realised 
within 12 years, where the relationship of 
landlord and tenant subsists or is established 
by a decree of Court, cannot apply to the 
present case. As pointed out by Markby, J., 
in Ohummun v. Om Koolsoom(4), the zemindar 
does not lose his right as against his ryot, 
although he does not fora number of years 
shoose to assert them, because a razyat stands 
in atotally different position from an ordi- 
nary person as to gaining a title against 
the zemindar, He derives his right to 
poss sg from the zemindar, and in a measure 
reprusents and protects the title of his 
zemindar. Bat the position of the parties 
here is in no way similar to that of landlord 
and tenant. 

It was contended that the plaintiffs’ righs 
having been established, they ought to have 
been held entitled to succeed until it was 
found that the defendants or their prede- 
cessors had setup a title adverse to the 
plaintiffa after the d:eree of 1855. Bat 
defendants’ predeesssors having appropriated 
the entire profits to themselves for a period 
of 12 years notwithstanding the decree of 
1855, the plaintiffs wera out of possession 


(1) 12 W. R. 498. 
(2) 19 W. R. 94. 
(3) 9 W. R. 102. 
(4) 13 W. R. 465. 
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for 12 years and their right was accordingly 
barred. The fact, therefore, that the plain- 
tiffs’ right was established in L855 does not 
help the plaintiffs. 

In the case of Ohhagan Lal v. Bapubhai (5), 
it was held that where a plaintiff has already 
obtained a decree declaring his title, it is 


not necessary for him to establish his periodi- 


eally recurring right against any person who 
is bound by that decree, and that this being 
so, there is nothing in the law of limitation 
which can be construed iuto a restriction of 
the plaintiffs’ right to recover the arrears 
falling due within the period of limitation. 
In that case, however, the decree establish- 
ing the plaintiff's right was made in 186) 
and Act IX of 1871 came.into force before 
12 years had run out from that date. The claim 
was for the recovery of a share of the income 
of a certain vatan connected with an heredi- 
tary office, but was not, strictly-speaking, a 
charge upon immoveable property, and the 
ground upon which the decision proceeded 
was that the right was a periodically re- 
curring right But under Act XIV of 
1859, malikana was held to be an interest in 
immoveable property, and not, like rent, a 
periodically recurring right. The case is, 
therefore, clearly distinguishable. 

The plaintiffs have been found to have 
never received any malikana since 1855, t.e., 
for more than half a century, and their right 
was barred under Act XIV of 1859. We are, 
accordingly, of opinion that the decrees of the 


Courts below are correct, and the appeal: 


must be dismissed with costa. 


di : Appeal dismissed, 
5) 5 B. 68, 


MADRAS HIGH COURT. 
Civi, Reviston Petition No. 1032 or 1912. 
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Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree and judgment of the Court of the 
Subordinate Judge of Kumbakonam, in Small 
Cause Suit No. 971 of 1912. 

Mr. N. Rajagoprla Ohariar, for the Peti- 
tioner. 

JUDGMENT.—-The following points were 
taken before me:—(1) that the plaintiff could 
not be called as a witness by the defendant 
Kishori Lat v. Ohunnt Lal (1) was relied 
upon for this. Their Lordships, no doubt, 
strongly animadvert against calling the 
opponent as a witness, but such a course ia 
not laid down in the decision as being illegal. 
1 think the remarks of their Lordships cannot 
be so read as to allow a person to make it a 
ground for revision that he was called by his 
opponent. ` 

Secondly, ib was argued that if the de- 
fendant called the plaintiff as a witness, the 
plaintiff became a witness of the defendant, 
and the defendant was bound by all state- 
ments made in the box by the plaintiff. The 
Judge has in effect proceeded on the basis 
that the plaintiff is a hostile witness to the 
defendant, and I think this was the most 
reasonable proceeding under the circum- 


stances, 


The third point argued is that the Judge 
has mis-stated certain facts in his judgment. 
There is only one such mis-statement sub. 
stantiated before me, viz., the Judge’s saying 


-that the money was alleged to be lent to the 


defendant without consulting his mother. 
See paragraph ð of the lower Court's judg- 
ment (lines 32 and 330n page 3 of the 
printed pleadings) and the evidence of the 
plaintiff (lines 25 and 26 on page 72 of the 
printed documents). This seems to me to be 
too smalla slip to urge against the fact the 
Judge has seen all the witnesses and carefully 
considered the evidence and found unhesitat- 
ingly against the plaintiff. 
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VARADIAH V. KUMARA VENKATA PERUMAL 


I think there are no grounds that would - 


justify a re-opening of the subject of the 
inquiry before the Sabordinate Judge, 
and thatit would be futile to admit this 
petition, ; 
I, therefore, dismiss it. 
Petition dismissed, 


MADRAS HIGH COURT. 
Crvit MISOELLANEOUS APPEAL No. 257 or 
1909. 
November 7, 1913. 

Present:—Mr. Justice Sadasiva Aiyar and 
i Mr. Justice Spencer. 

T. VARADIAH—PetitionsR—APPELLANT 

versus 
- RAJAKUMARA VENKATA PERUMAL 

RAJA BAHADUR VARU MINOR, REPRE- 
SENTED BY HIS GUARDIAN MB, W. A. VARADA- 

CHA RIAR AND AGENT To tas COURT or 
WARDS AND OTHERS—ÜOUNTER-P ETITIONERS 

— RESPONDENTS, 

Limitation—Ewecution of decree — Mortgage. decree— 
Attachment of groperties other than mortgaged—Amend- 
ment of pelition — Application for improper melieis— 
Res judicata—Notice to judgmen t-debtor — Limitation 
Act (XV of 1908), Sch. I, Art. 182—In accordamce with 

law-—Step-in-aid. of execution. 

Where a mortgage-decree directs the sale of mort. 
gaped property, it cannot be construed as giving the 
decree-holder a right of abandoning his claim against 
the mortgaged property and proceeding against the 

‘other property of judgment-debtor in the first in- 
oem a decree-holder, believing in good faith that 
he is entitled to pray for attachment of properties 
“other than the mortgaged property, prays for such 
attachment, he should be allowed to amend his ap- 
plication by praying for the sale of mortgaged 
by. 
peg HER in execution proceeding cannot operate as 
res judicata when there is nothing to show that that 
order was passed after notice to the judgment-debtor 
and after giving the latter an opportunity to contest 
ere application for execution praying for the legal 
representative of the judgment-debtor to be brought 
on the record is sufficient to give a fresh starting 
point for limitation, even if ib contains errors in the 
matter of proper reliefs eto. Eaa 

Appeal against the order of the District 

Court of North Arcot, in Execution Petition 
"No. Zof 1909, in Original Suit No. 24 of 


1896. 
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Mr. 0. V. Ananthakrishna Atyar, for the 
Appellant. l 

Mr. A. Ramachandra Atyar, for the Re- 
spondents. : 


J UDGMENT.—The learned District Judge 
has dismissed the Execution Application No. 3 
of 1909, on the grounds (a): that it was 


‘barred by limitation because the prior ap- 


plication No. 11 of 1906, was not an appli- 
cation for execution in accordance with law, 


— - because this prior application wrongly prayed 


for attachment of non-mortgaged properties 
before the mortgaged properties wera 
brought to sale; and (b) that this same 
prayer repeated in the present Petition No. 3 
of 1909, cannot be legally granted as the 
decree obliges the deoree-holder to. bring the 
mortgaged properties to sale in the first in- 
stance and allows him to proceed against the 
other properties only for the balance of the 
decree amount (if any). 


As regards the second ground, the appel- 
lant’s (decree-holder's) learned Vakil relied 
on certain Allahabad cases [especially 
Pirbhu Narain Singh v. Amir Singh (1)] 
for his contention that the mortgagee decree- 
holder was entitled to abandon his claim 
under the decree to bring the mortgaged 
properties to sale and, on such abandonment, 
to apply for execution in the first instance 
against tho other properties. Even if 
Pirthu Narain Singh v. Amir Singh (1) is 
not distinguishable as relating to an appli- 
cation under section 90 of the Transfer of 
Property Act, we think we are bound by the 
decision in Manit Kamoji v. Ohodimaila 
Ramamurthy Pantulu Qaru (2). In that 
case, the learned Judges (Miller and Munro, 
JJ.) held that the question in execution pro- 
veedings is, "what does that decree” (the 
decree sought to be executed) “direct?” 
We are of opinion that the decree must be 
construed as requiring the decres-holder to 
exhaust his remedy against the mortgaged 
property before he can commence proceedings 
against the lst defendant or the other pro- 
perty referred to. The decree cannot be 
construed as giving the decree-holder the 
right of abandoning his claim against the 


a 


mortgaged property to create a necessity to 


proceed against other property. The case 


(2) 3 M. I. T. 335. 
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of Damodar v. Vyanku (3) also prohibits 


attachment of other properties till the mort”: 


gaged properties are sold as directed by the 
. decree, 

But wethink that this is a fit case 
where we should allow the petitioner to 
amend his application by praying for sale 
of the mortgaged properties in execution, 
as thereis nothing to show that he did 
not believe in good faith that he was en- 
titled to pray for attachment of properties 
other than the mortgaged properties. The 
contention of the appellant’s learned Vakil 
that an order passed in 1898 in prior execu- 
tion petition allowing him to attach other 
property is res judicata cannot be accepted, 
as there is nothing tə show that that order, 
was passed after notice. to the judgment- 
debtors and after giving the latter an oppor- 
tunity to contest it. See Ramaswamy Naik 
v. Ramasawmi Ohetty (4). 

Hence, the petitioner, unless he is allowed 
to amend his application, might be barred 
by the 12 years’ rule, and we allow him to 
80 amend it in this Court within two weeks of 
this date. 

The lower Court was, in our opinion, in 
errorin having decided that Hxecution Peti- 
tion No. ll of 1906 is not an application iu 
execution in aceordancs with law or to take a 
step in-aid of such execution. The peti- 
tioner prayed alsoin that petition for the 
legal representative of the lst defendant to 
be brought in and, even if it contained errors 
in the matter of the proper reliefs etc., it 
is ‘sufficient to give afresh starting point for 
limitation, provided it was itself not barred 
by limitation. : 

We think that the principles of the 
decisions in Mahalinga Moopanar v. Kuppano- 
chariar (5), Kamakshi Pillai v. Ramaswami 
Pillai (6), Ramayyan v. Kadir Bacha Sahib 
(7) and Appaniangar v. Dharnt Mudaly 
(8) are more binding on us than the case 
of Mumtaz Husa?» v. Jani Boat Shankar 
(9), quoted by the respondent's learned 
Vakil. ; 

(8) 81 B. 244;9 Bom. L. R. 199. 

(4) 30 M. 255 at p. 263, 2 M. L. T. 1607; 17 M. L. J, 
M^ 30 M. 541; 17 M. L. J. 485; 3 M. L. T. 21. 

(6) 18 M. L. J. 14. < 

(7) 31 M. 68; 3 M. L. T. 254; 17 M. L. J. 696, 


(8) 17 M. L. J. 476. l 
(9) 27 A. 619; 2 A. L. J. 376; A. W. N. (1905) 132 
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In the result, we direct that, on the 
appellant’s amending in two weeks the Exe- 
cution Petition No. 3 of 1909 by praying 
for sale of the mortgaged properties, the 
lower Court's order ba set aside and the 
Petition No. 3 of 1909 be re-heard by the 
District Court to decide the question whether 
Execution Petition No. 11 of 1906 was itself 
filed beyond the time allowed by law for an 
execution application and also to pass fresh 
orders having regard to the above remarks. 
If the application is not amended, the 
appeal will stand dismissed. In any event, 
the appellant will pay the respondent’s costs 
in this Court. 


BOMBAY HIGH COURT. 
Civit Apprioation No. 181 or 1913, 
June 24, 1913. 
Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Beaman. 
. HIRJIBHAI NAVROJI ANKLESARIA 
"a —JAPPLIOANT 
VETSUS 
JAMSHEDJI NASSARWANJI 


GINVALLA-—OrroszNT, 

Civil Procedure Qode (Act V of 1908), ss. 109, 110— 
Privy Council Appeal —Leave to appeat —Suit for ac. 
counts-— Value of subject-matter of suat —Jurtadictton — 
Court Fees Act (VII of 1870), s. 7 (iv) (5)~-Suits 


. Valuation Act (VII of 1869), s. 8—Bombay Civil Couris 


Act (XIV of 1874), s. 24. 

The amount of value or the subject-matter of a 
suit can in no case exceed the limits of the peouniary 
jurisdiction of the Court in which it is instituted and 
tried. 

There ean be no case in which the amount of the 
matter in dispute in appeal can be greater than the 
amount of the subject-matter of the suit out of which 
the appeal arises. 

The real market-value of the matter in dispute is 
not the test whether or nob an appeal lies to the 
Privy Council. 

Wherea suit for accounts valued at Rs. 101 hag 
been instituted and tried in the Court of a Subordinate 
Judge, second olass, the amount or value of the subject- 
matter of the suit, for the purposes of a Privy Council 
appeal, can never be greaterthan Rs. 5,000. It may be 
open to 8 party to show that the value of such a suit 
was in excess of Rs. 101 upto but not beyond 
Rs. 5,000. The words of paragraph 2 of section 110, 
Civil Procedure Code, 1908, can have no application 
where the suit is for money and the plaintiff seeks in 
appeal precisely the same relief, both in kind and 
quantity as in the Court of first instance, 
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Where the pecuniary condition has not been satisfied, 
no leave to appeal can properly be granted under 
section 110 merely on the ground that the case 
involves substantial questions of law. 

Section 109(c), Civil Procedure Oode, 1908, contem- 
plates a class of cases in which there may be involved 
questions of public importance or which may be 
important precedents governing numerous other 
oases, or in which while the right in dispute is not 
exactly measureable in money, it is of great public or 
private importance. 

Application for leave to appeal to the Privy 
Council from the decree passed by the High 
Court in S. A. No. 119 of 1912, reported as 19 
Ind. Cas. 406; 37 B. 158,18 Bom. L. R. 192. 

Mr. Jayakar (with him Mr. Manubhai 
Nanabhat), for the Applicant. 

Mr. Setalvad (with him Messrs. M. K. 
Mehta and Braishankar, Kanga and Girdhar- 
lul), for the Opponents. 


JUDGMENT.—The first question needing 
to be answered is whether this case fulfils 
the pecuniary conditions imposed in sections 
109, 110 of the Civil Procedure Code, read 
together. Section 109 provides that— 

"Subject to sach rules......an appeal shall 
lie to His Majesty in Council— 

(a) from any decree or final order passed 
on appeal by a High Court......... 

(b) from any decree of final order passed 
by a High Court in the exercise 
of original eivil jurisdiction; and 

(c) from any decree or order, when the 
case, as hereinafter: provided, is 
certified to be a ft one for 
an appeal...” 


Then follows section 110, which provides: 

"fn each óf the cases mentioned ia clauses(a) 
and (b) of section 109, the amount or value 
of the subject-matter of the suit in the Conrt 
of first instance must be Rs. 10,000 or 
upwards, and the amount or value of the 
sobject-matter in dispute on appeal to His 
Majesty in Council must be the same sum 
or upwards, or the decree or final order must 
involve, directly or indirectly, some claim or 
question to or respecting property of like 
amount or value, and where the decree or 
final order appealed from affirms the deci- 
sion of the Court immediately below the 
Court passing such decree or final order, 
‘the appeal must involve some subs‘antial 
“question of law." * 


The r&tural meaning of the first paragraph 
of section 110 appears to us to be that the 
amount or value of the subject-matter of the 
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suit in the Court of first instance may exceed 
by any amount, but must not be less than 
Rs, 10,000, while the amount or value of 
the subject-matter in dispute on appeal, while 
it may be less than the amount or value of 
the subject-matter of the suit in the Court 
below, must not be less than Rs. 10,020. It 
seems plain that in enacting this section 
the Legislatura was contemplating an appel- 
lai: preferring an appeal for a less, bub not 
for'a greater amount, than he had claimed 
in the Court of first instance. In the course 
of the argument addressed to us, it seemed 
to be more than once suggested that the 
claim might ba increased for the purposes 
of applying this section in appeal. Bat this 
part of the section must be read as a whole, 
and it clearly prohibits an appeal where the 
subject matter of the suit in the Court of 
first instance was less in amount or value 
than Rs. 10,000. It is also important to 
keep in mind the words “the subject-matter 
of the suit.” These are the same words which 
are used in section 24 of Act XIV of 1869. 
This is an Imperial Act. Its provisions have 
to be read par? vigore with those of the Civil 
Procedure Code. 


This suit was brought in the Court of 
the second Class Subordinate Judge of 
Ankleshwar. In form, the suit was for taking 
The plaintiff was notin a position 
to state what the result of the accounts might 
be. He, therefore, valued his claim for the 
purposes of QOourt.fees and jurisdiction at 
Rs. 101. Upon the question now under con- 
sideration, his argument briefly is, that the 
amount or value of the subject-matter of 
the suit is, for the purposes of sections 109 and 

110, to be ascertained independently of such 
formal valuation. He contends that in fact, 
alshough he valued his claim in the Court of 
first instance at Rs. 101, its real amount 
or value is considerably in excess of 
Rs. 10,000 and in support of that contention 
he invites our attention to certain alleged 
admissions of the defendants. We are not - 
much concerned here to dispute the correctness 
of that proposition of law, or to deal in detail, 
for its purpose, with the authorities which 
have been cited in support of it; although the .. 
proposition is difficult to reconcile with the 
words of section 8 of the Suits Valuation Act 
1837, and with Khushalchand Mulchand v. 
Nagindas Motichand (1), whereas io this 


(1) 12 B. 675. 


È 
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case none of the Courts had ascertained and 
decreed any larger definite sum, nor do we 
admit, although we will not now discuss, the 
applicant’s allegation of fact. We are ready 
to assume that the amount or value of the 
subject-matter of the suit, within the meaning 
and intention of section 110 is not determin- 
ed by the valuation for purposes of Court- 
fees and jurisdiction. The ground upon which 
we rest our answer to the question is 
different, and, in our opinion, the answer is 
conclusive. Reading section 24 of Act XIV 
of 1869 with section 6 of the Code of Civil 
Procedure, we are unable to understand how 
it can ba seriously contended that the amount 
or value of the subject-matter of a suib can 
exceed the pecuniary jurisdiction of the Court 
in which it is instituted. Within the limits 
of that jurisdiction, ib may greatly exoeed 
the plaintiffs own valuation for Court-fées 
aud jurisdiction, but not beyond 15, To take 
the present case as au illustration, the Court 
of a second Class Subordinate Judge has 
jurisdiction up to Rs. 5,000. The plaintiff 
brought his suit iu such a Court, but valued 
it ab Rs. LOL only. In our opinion, ib was 
quite open to him to show that, in fact, 
the value of the subject-matter of his suit 
was in excess of Rs. 101 up to but not beyond 
Rs. 5,000. The value of the subject-matter 
of a suit cannot be larger than what tho Court 
in which that suitis brought has jurisdiction 
to try and decree. We are supported in this 
opinion by the cases of Isaegs v. Wyld (2); 
Hil v. Swift (8); Gorachund Chander 
Bose v. Oharroo Ohunder Ghose. (4). The 
first two were cases under the English 
County Courts Acts, 9 Vic. and 10 Vic. 
and their effect is this. The jurisdiction of 
the County Court Judge is not ousted merely 
because the-amount claimed is in excess of 
the pecuniary jurisdiction of that Court pro- 
vided that, althongh not so stated in the 
summons, the plaintiff abandons the surplus. 
But where the plaintiff does not abandon the 
surplus, and the Judge himself strikes it out, 
the superior Court will issue a prohibition, 
The Calcutta decision rests upon the same 
principle. <A plaintiff may not split up one 


a 


(2) (1851) 21 L. J.. Ex. 46; 2 L.M. & P. 676; 7 
Ex. 163; 15 Jur. 1136. : 

(3) (1855) 24 L. J. Ex, 187; 10 Ex. 728, 80. L. 

. 724; 1 Jur. (N. s.) 167; 8 W. R. 171. 

(4) (1864) Bourke 3. 
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cause of action so as to bring two suits in & 
Court of limited pecuniary jurisdiction, but 
he may abandon any surplus, and have his 
suit for the balance, within the pecuniary 
jurisdiction of such Court, tried and decided 
by it. And the bearing of the principle 
underlying these cases upon the present point 
is clearly this that in no case can a Court of 
restricted pecuniary jurisdiction try or decree 
a suit of which the subject-matter exceeds in 
value its pecuniary jurisdiction so restricted. 
To meet this difficulty the learned Counsel 
for the appellant has relied upon certain cases 
decided in the Indian High Courts, and 
indirectly, on certain Privy Council decisions. 
None of the latter are, we think, in point. 
Thus in Baboo Lekraj Roy v. Kanhya Singh 
(5), it was held that a party, who, in observ- 
ance of the rule of valuation prescribed by 
the stamp law of the country in which he 
sues, bas paid stamp duty upona sum lower 
than the appealakle amount, is not thereby 
precluded from obtaining Jeave from 
the Courts of that country to appeal 
to His Majesty in Council if he can 
show that the value of the property in 
dispute does reach the appealable amount. 
It nowhere appears that the Court of first 
instance was incompetent to try a suit of the 
value of Rs. 10,000 and upwards and were 
that so in fact, it is clear that the point was 
not considered by their Lordships, whose 
decision is based upon another and totally 
different ground. In Vahalabhat Naranbhaz 
v. Kakubhai Jethabhai (6), the facts were 
briefly that the plaintiff filed a suit in 
the Court of the Subordinate Judge, second 
Class, valuing his claim at Rs. 510. The 
Judge, being of opinion that the subjeot- 
matter of the suit exceeded in value 
Rs. 5,000, returned the plaint for pre- 
sentation in a Oourt of competent 
jurisdiction. It does not appear at what 
stage of the trial this order was made. 
The first Class Subordinate Judge refused 
to accept the plaint andon appeal to the 
High Court it was held that the Court 
of the second Class Subordinate. Judge had 
jurisdiction and must proceed with the 
trial. This and all similar decisions leave 
the point we are now discussing untouched. 
An earlier case referred to by the learned 


(5) 1 T. A. 817; 18 W. R. 494. 
(6) (1896) P. J. 224. 
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Judges who decided the case last men- 
tioned, is that of Ibrahimji Issajt v. Bejanji 
Jamsetjt (7). There the plaintiff sued for 
an account under section 7 (év), clause 
(f), of Act VII of 1870, valuing his claim 
at Rs. 600. A decree was made for 
Rs. 380,830 and the question was whether the 
subject-matter of the suit was the former 
or tke latter sum for the purpose of appeal. 
It was held that the value of the claim 
as found, determined the Court of Appeal. 
But the suit had been filed in the Court 
of the first Class Subordinate Judge. 
Had it been instituted in the Court of a 
Subordinate Judge of the second Olass, 
it is plain that he could not have decreed 
asum in excess of Rs. 5,000, and either 
that must have been then held to have 
been the amount of the subject-matter 
of the suibor the plaintiff must have been 
allowed to withdraw his suit and institute 
it afresh in a Court of competent jurisdic- 
tion. The case of Shamrav Pandoji v. Nilojz 
Ramaji (8) does not help the appellant, 
for’ there the decree made by the Sub- 
ordinate Judge, second Class, was for an 
amount within his pecuniary jurisdiction, 
and the only question was whether he 
could execute ‘if after the amount had 
been increased by interest after decree to 
a figure beyond his jurisdiction. It does 
not appear from the report of the Full 
Bench case of Pichayee v. Sivagami (9), 
that any other point was considered than 
whether a plaintiff was tied downto the 
formal valuation for purposes of Court-fee 
and jurisdiction only, which he had given 
in his suit in the Court of first instance. 
We donot follow the learned Judges in 
holding thatthe language of the Madras 
Civil Courts Act 111 of 1873 does not 
control the construction of the Civil Pro- 
cedure Code, section 596. Nor for use 
in our present argument are we prepared 
to accept the dictum that the real market- 
value of the matter in dispute is the 
test as to whether or not an appeal lies 
to the Privy Council. We prefer to keep 
to the governing words of the Statute, 
which are the amount or value of the 
subject-matter of the suit. For, we think 


(7) (1895) P. J. 1, 
.(8) 10 B. 200. 
(9) 16 M. 237 (F, B.) 
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that although the words “subject-matter 
in dispute" occur in the later part of the 
paragraph (section 110), they must be 
read subject to, and must be controlled, 
as we have already stated, by the words 
preceding. i 

There can be no case in which the 
amount of the matter in dispute in appeal 
can be greater than the amount of the 
subject-matter of the suit out of which 
the appeal arises. Were the intention of 
the Legislature otherwise, it is plain that 
as a mere matter of English, the word "or" 


. would have heen used and not the word 


“and.” The changed language in the 
Second part of the paragraph is necessary 
and apt to meet the numerous common 
cases in which the matter in dispute in 
appeal is less than the whole amount 
of- the subject-matter of the snit. The 
paragraph imposes two conditions, first, that 
the subject-matter of the suit in the Court 
of first instance should have been of not 
less pecuniary value than Rs. 10,000 and 
that the matter remaining in dispute in 
appeal should similarly be of not less value 
than Rs. 10,000. 

Nor are we able to accede to the 
reasoning of the learned Judges in  Arogya 
Udayan v. Appacht Rowthen (10). It is 
only the first sentence of the judgment 
which might at first appear serviceable to 
the appellant here. But itis clearly not 
inconsistent with the Court of first instance 
having been competent to make a good 
decree up to the full extent of its pecuniary 
jurisdietion ; while the rest of the argument 
ab inconvenienti, much resembling the 
reasoning of the learned Judges in the 
case of Madho Dus v. Ramit Patak (11), 
to be: presently dealt ‘with, is unconvincing. 
What is overlooked in this reasoning, 
speaking generally, is the distinction to be 
drawn between a claim of unascertained 
and aclaim of. ascertained value. In the 
latter case, if the ascertainment has preced- 
ed the making ofa decree, it is difficult to 
follow the suggestion: that the plaintiff’s 
consequent request to be allowed to with- 
draw his suit, pay additional Court-foes 
and institute itin a Court of competent 
jurisdiction, could possibly cover any dis- 


(10) 25 M. 543; 12 M. L. J. 35. 
(11) 16 A. 286; A, W. N. (1894) 84. 
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honest intention to ousb the jurisdiction of au 

aiferior, and substitute for it the jurisdiction 
of a superior Court. The converse case 
might indeed often give rise to such a 
suspicion. 


The point now under examination first 
seems to have been raised, though not 
decided, in some obiter dicta of Parsons, dJ., 
in Shet Kavasji v. Dinshajt (19). West, J., 
observed in Lakshman Bhatkar v. Babaji 
Bhatkar (13): “What prima facie determines 
the jurisdiction is the claim, or subject. 
matter of the claim, as estimated by the 
plaintiff, and this determination having 
given the jurisdiction, the jurisdiction itself 
eontinues: whatever the event of the suit, 
unless a different principle comes into 
operation to prevent such a result or to 
make the proceedings from the first 
abortive.” The facts there were such as 
‘to present the converse of the case we 
are considering, but the dictum is used in 
support of the contention that once by 
reason of the valuation, a Subordinate 
Judge, second Olass, has jurisdiction to 
try & cause, that jurisdiction continues 
no matter what the result, of the trial 
may be. Thus applied, we doubt the 
correctness of the proposition, expressed in 
the most general terms by West, J. So 
in another case, Baleantrav Oze v. Sadrudin 
(14), the facis were that a plaintiff 
obtained a decree for an amount within 
the pecuniary limits of the jurisdiction 
of the Court of the second Class Sub- 
ordinate Judge, and in the execution sold 
timber belonging to the defendant to an 
amount much in excess of that Court’s 
jurisdiction. In appeal, the defendant got 
ihe decree of the Court below reversed, 
and it was held that the Oourt of the 
Subordinate Judge, second Class, was com- 
petent in execution to re-imburse the 
defendant the amount for which his timber 
had been sold. It was contended that the 
underlying principle of both these cases 
was virtually the same, and was that a 
Court of limited pecuniary jurisdiction, 
once seized of a case by reason of the 
plaintiff's valuation for  Couri-fees and 


(12) 22 B. 963. 
~ (18) 8B. 81 at p. 83. 
~ (14) 18 B. 485. 
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jurisdiction, was competent to carry ib to 
its conclusion whatever the pecuniary 
amount requiring to be finally decreed 
might be. If that is the true effect of those 
two decisions, we are unable to agree with 
them. But both are plainly distinguish- 
able fromthe case we are dealing with. 
The first was a case in which the learned 
Judges were considering a plaintiff's power, 
by over-valuing his suit, to bring it for trial 
in a Court of superior jurisdiction; the latter 
turns upon a totally different principle. A 
short answer to the argument we have heard 
on these and similar cases, is that it is hard 
to find a ground in reason for the proposition, 
that a plaintiff, by deliberately under-valuing 
his claim, may override the express provi- 
sions of the Legislature, and by his own 
arbitrary act confer upon a Court of limited, 
an unlimited pecuniary jurisdiction. 

It would not have been necessary to 
examine these cases in so much detail, but 
for the numerous incidental dicta to be found 
in the judgments, the ase of which in the 
elaborate argument, addressed to us, appears to 
reveal some confusion of thought, Two entirely 
distinct propositions referable to different 
principles, and depending upon two separate 
lines of reasoning become thus entangled. 
One proposition is that the mere valuation of 
a suit for the purposes of Court-fees and 
jurisdiction, need not necessarily determine, 
for later purposes of appeal eto. against the 
plaintiff, the real value of the subject-matter 
of that suit, We are nob concerned with 
that proposition. Another proposition is 
that in no circumstances can the subject- 
matter of a suit exceed in value the pecuni- 
ary limits of the jurisdiction of the Court in 
which it is instituted. We think that the 
proposition is sound in principle, and that 
ib remains unshaken, indeed untonched, by 
most if not all the authorities yet noticed. 

This cannot, however, be confidently said 
of the decision of the Allahabad High Court, 
in Madho Das v. Ramji Patak (11), followed 
and approved [dissenting from Golap Sundari 
v. Indra Kumar Hajra (15)] in Sudarshen 
v. Ram Prasad (16). 

In Madho Das v. Ramii Patak (11), Edge, 
C. J., did very distinotly hold that if a case 


(16) 1Ind.Cas.80; 6 M. L. T. 360; 18 0. W. N. 
498; 9 C. L. J. 367. 
(16) 7 Ind. Cas, 385; 7 A. L, J. 963; 33 A, 97, 
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was properly instituted, sa far as Couvt-fes 
and valuationalone went, in a Court of limited 
pecuniary jurisdiction, that Court was not 
precluded from decresing an amount exsead- 
ing to any extent the limits of its pecaniary 
jurisdiction. The case came bafore their 
Lordships in this way. The suit was instituted 
. in the Subordinate Judge's Court for an 
amount within the pscuniary jurisdiction of 
that Court, Tae first Court (seemingly a Court 
of unlimited pecuniary jurisdiction) dismissed 
the suit. Ib was valued at Rs. 500. The plaint- 
iff appealed to the District Judge who decread 
him Rs. 7,032. It appears that the pecuniary 
limits of the District Jadge’s appellate powera 
were Rs. 5,000. If the subject-matter of 
the appeal exceeded Rs. 5,000, an appeal 
lay direct to the High Court. On these 
facts, Edge, ©. J., held that the Diatriot 
Judge had rightly éntertained the appeal and 
that he had not exceeded his jurisdiction in 
deereeing & sum in excess of his appellate 
pecuniary jurisdiction. It may be presumed 
that in other respects the District Oourt was 
competent in its ordinary jurisdiction to deal 
with suits, the subject-matter of which ex- 
ceeded Rs. 5,000, and this might bo thougnt 
to distinguish, to some extent at least, that 
case from such as we desire to briug within 
the principle we have stated: see section 6 of 
the Civil Procedure Code. Bat it cannot ba 
denied that the reasoning of the learned 
Chief Justice for the most part ab znsonvententz, 
does go the whole length contended for by 
the appellant here. The judgment, 
however, overlooks what we think is an 
important distinction. A Court pecaniarily 
competent may always decree an amount less 
than its pecuniary limit, but a Court of 
limited pecuniary jurisdiction hag no power 
to decres an amount in excess of that limit. 
Suppose a plaintiff. asks for Rs. 3,000 
damages, and as the result of the trial is 
found to ba entitled to Rs. 300 only, has it 
ever been seriously argued that the trying 
Judge must refase to decree the amount 
found and send the plaintiff to the Small 
Cause Court? Another point, which has been 
overlooked in judgments such as this and 
many already noticed, is the difference bə- 
tween unascertained and expected, and defi. 
nitely ascertained sums. A plaintif may 
reasonably expect, for example, in a suit for 
accounts that he will not be found entitled to 
more than Rs. 5,000 and so bring his suit in 
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the Court of a second Class Subordinate 
Judge. Before decres, ib may become clear 
that he will beentitled to, say, Rs. 10,000, 
There jis now no uncertainty as to the amount 
or value of the subject-matter of the suis, and | 
if the plaintiff may nob withdraw and briag 
his suit in a Court competent to try claims to 
the extent of Rs. 19,000 and upwards, one of 
two things must happen. He must abandon 
the surplus amount of his claim, or the Court 
will bə without jurisdiction. — Sapposs, 
however, for the purposes of appeal only, a 
Court of unlimited pecuniary jurisdiction 
tries a suit the amount of which, baing 
uncertain,.is valued formally, at Rs. 1,590 
aud tha trial results in a decree made for the 
plaintiff for Rs. 8,000; there is still no 
uneartainty. If the jurisdiction of aa appel- 
ate Court is pecaniarily limited to Rs. 5,000, 
it is clear that it cannot hear an appeal 
against a decrea fora sum in excess of that 
amount, no matter upon what formal valuatioa 
the litigation started. This is very different, of 
course from thecase before the Allahabad High 
Court. For there the uncertainty remained 
until the Court of first appeal had fonnd to 
what sum the plaintiff-appellant was entitled. 
If it were competent, asa Court of original 
jurisdiction, to award that sum, ib is difficult 
to find any reason why it should nob do so 
after having properly taken up the appeal. 

In Gopal Singh v. Indra KwnarHarra (15), 
the point has, for the firet time, as far as we 
have bsen able to ascertain, been exhaus- 
tively and effectively dealt with by & Divisiou 
Bench of the Calcutta High Court consisting 
of Mookerjee and Carnduff, JJ. With the 


reasoning of Mookerjes, J., we find ourselves 


in complete agreement, and we are unable to 
seg that its validity has been in any way 
impaired by the dissent expressed by the 
Allahabad High Court ia Suiarshan v. Ram 
Prasad (16), Indeed the judgment of 
Stanley, C. J., adds nothing to what was con- 
tained inthe previous judgmeat of Edge, 
Q. J. While in vouching as further auth( ity 
the caso of Arogya Udayan v. Apprchi 
Rowthen (10), we may be permitted to doubt 
whether the: learned Chief Justies did not 
overlook what was well pointed out by 
Mookerjae, J., that thera is nothing iu tho 
passage quotad which necassarily contem- 
plates the making of a decrea in excess of 
the pecuniary jurisdiction of the Manaif. 

We are, therefore, very clearly of opinion 
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that the proposition we began by stating is 
correct, and has been supported by good 
reasoning in the case of Golap Singh v. Indra 
Kumar Hajra (15). That proposition is that 
` the amount or value of the subject-matter 
of a suit'can in no case exceed the limits of 
the pecuniary jurisdiction of the Court in 
which ib is instifuted. It follows that the 
amount or value of the subject-matter of a 
suit, for the purposes of section 109, clauses 
(a) and (b) and section 110 of tha Civil 
Procedure Code, if that suit is instituted in 
a Court the pecuniary limit of whose juris- 
diction is Ra. 5,000, can never be greater 
than.Rs. 5,000. 

And thus we think the first question must 
be answered against the appellant. 

The next question is whether the appellant 
is entitled to come in under the second para- 
graph of section 110, Civil Procedure Code, 
“or the decree or final order must involve, 
directly or indirectly, some claim or question 
to or respecting property of like amount or 
. value.’ The words here used are probably 
designedly large and vague, but we do not 
. think thatthey can possibly have any appli- 
cability to a case like this. They were consi- 
dered by Jenkins, C. J. in DeSilva v. DeSilva 
(17). There the alleged subject-matter of the 
suit, viz., theentire property was different from 
the plaintiff's interest in it, which was only one- 
third. Ib was contended that the decree or 
order indirectly involved a question respecting 
property of the value of more than Rs, 10,000. 
The learned Chief Justice’ refused to accede 
to this contention, and disallowed the appeal. 
There may be many cases to which the words 
of section 110 just quoted might aptly apply, 
but where the suit is for money, aud the plaint- 
iff seeks in appeal precisely the same relief, 
both in kind and quantity asin the Court 
of first instance, we do not think that they 
ever could have, or were intended to have, 
any operation. 


Ib is next contended, under the third clause 
of section 110, "and where the decree or final 
order appealed from affirms the decision of 
the Court immediately below tbe Court 
passing such decree or final order, the appeal 
must involve some substantial question of 
law," that this appeal involves more than one 
substantial question of law. So do a great 


(17) 6 Bom. L. R. 408. 
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many appeals in cases in which the subject- 
matter of the suit in the Court of first in- 
stance was less in value than Rs, 10,000. That 
pecuniary condition not'being satisfied, it is 
clear that no leave to appeal could properly 
be granted merely on the ground thab the 
case involved substantial question of law. 
Last, it is contended that under clause (c) 
of section 109, "from any decree or order, 


, When the case,as hereinafter provided, is 


certified to be a fit one for an appeal to His 
Majesty in Council," that this appeal ought 
to beso certified. Weare of opinion that 
what is contemplated in clause (c) is a class 
of cases, in which there may be involved 
questions of public importance, or which way 
be important precedents governing numerous 
other cases, or in which while the right in 
dispute is not exactly measurable in money, 
it is of great public or private importance. 
See Banarst Pershad v. Kast Kitshen Narain 
(18). Such was the case of the Udwada Fire 
Temple,in which leave to appeal was given 
by Jenkins, C. J. But weare unable to see 
how any considerations of that kind can 
possibly weigh with us here. The case is of 
the most ordinary character. The plaintiff 
wishes to recover money; the result of the 
suit can be of no importance to any one: but 
the parties. We do not consider ita case 
which we ought to certify under section 109, 
clause (c) of the Civil Procedure Code, 1908. 


Leave refused. 
(18) 28 I. A. Ilat p. 13; 5C. W. N.198 at p. 
194; 1 M. L.J. 56;3 Bom. L. R. 154; 23 A. 227 
(P. O.). 
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“Within the Presidency of Madras,” effect of —Domicile of 
minor to be taken into consideration — Minor in England 
—Power of High Court to appoint guardian in India— 
Means of enforcing judgment of High Court—H fective 
judgment—Civil Procedure Code (Act V of -1908), 
8. 20, O. XXI, r. 32, O. XXXII, r. 6—Swit for appoint. 
ment of guardian —Mtnor, whether to be impleaded as 
party— Various portions of section 20 are alternative— 
Action in personam--Defendant resident or present 
within gurisdiction—Subject of sutt absent from 
jurisdiction— Welfare of minor— Rights of father —Sur- 
render of custody of minor by father-—Recovery of 
custody — Waiver of paternal rights-—Re-assertion of 
rights— Delegation of paternal rights—Revocation of 
delegatton—Minor nearly of 18, whether guardian 
should be appointed, 

A, defect of jurisdiction can be relied on at any 
time and it cannot be cured by defendant's waiver 
of objection to it. 

A special remedy under a special statute does not 
take away the common law right, 


Act VIII of 1890 did not take away any common 
law or equitable jurisdiction which was vested in a 
District Court at the time the Act came into force; 
and although the Act is a Code, it cannot be held to 
bar remedies or to ciose jurisdictions open at its date. 

The Com ts in the Districts are not debarred from 
entertaining regular suits for oustody of minors; and 
though such suits have fallen into disuse in the 
Moffusil, it cannot be said that they have been abro- 
gated in any legal way. 

Ina suit for custody of minors-~originally instituted 
in a Moffusil District Court bat subsequently trans- 
ferred by consent to the High Court under clause 13 
of the Letters Patent of 1865—the jurisdiction of the 
High Oourt is the same as if the suit had been origi. 
nally instituted in the High Oourt, and it is not 
restricted to such jurisdiction as could have been 
‘exercised by the District Court if the suit had not 
been called up by the High Court. 

The Extraordinary Original Civil Jurisdiction of 
the High Court is not more restricted than its Or- 
dinary Original Civil Jurisdiction. Therefore, when 
trying a suit as a Court of the former juris- 
diction, ib can exercise any jurisdiction which may be 
vested in it by law asa Court of the latter juris- 
diction. 


To give the Ligh Court jurisdiction, under clause 
17 of the Letters Patent, an Indian domicile is not 
necessary, but the domicile of the minors, or the fact 
that they are Indians, may, amongst other factors, be 
taken into consideration when the Court is deter. 
mining whether in a given case it will exercise 
jurisdiction or decline to do so. 


In a suit for the appointment of a guardian of a 
minor, receiving education in England, the High 
Court has power to appoint the guardian and this 
power carries withita power to make any order which 
may be necessary to enforce the authority of the 
guardian and the Sovereign King-Emperor of India, 
acting through his Courtin Bngland, has the means 
of enforcing the judgment ofthe High Court. 


To a snit for the appointment of a guardian of a 
minor, the minor is not a necessary party and, 
therefore, he need not be impleaded separately or 
represented by a guardian ad litem, 
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A Court of equity will not look solely to the welfare of 
the infants without regard to the natural rights of 
the father. ; 

It cannot interfere with the rights of a father, 
unless he so conducts himself as to render if essen- 
tial to the safety and welfare of the children in some 
serious and important respect, either physically, 1n- 
tellectually or morally, that they should be removed 
from his custody. 


After surrendering the oustody of his child, the 
father can recover the oustody unless his doing 80 
would be injurious to the interests of the ohild. 

A waiver of paternal rights does not in itself oper- 
ate so as to preclude the father from re-asserting his 
rights, nor is an express delegation of paternal rights 
irrevocable. It is revoeable at any time; in fact, it 1s 
the duty of the parents and guardians to revoke if, 
if it is used to the detriment of the children. 

The fact that a minor is nearly 18 when an order for 
appointment of his guardian is asked for, which will 
have the effect of extending his minority to 218b year, 
is not in itself sufficient to justify refusal of the 
order, though it is no doubta matter to be taken 
into consideration by any Court which is called upon 
to determine whether in all the circumstances of the 
case, such an. order should be made or not. 


Per White, C. J.—The words “within the Presidency 
of Madras”, in clanse 17 of the Letters Patent of 
1865, do not qualify or restrict the powers of the 
High Court with regard to the guardianship of 
minors. ‘Therefore, the Court has power and autho- 
rity to appoint guardians for minors and to direct the | 
handing over of the minors to such guardians 
notwitbstanding the fact that the minors were 
outside the Presidency of Madras when the suit 
for appointment of guardian was instituted and 
when the judgment of the Court was pronounced, 

Per Oldfield, J.— The powers conferred upon the 
High Oourt by clause 17 of the Letters Patent of 
1865 can be exercised without any special invocation 
by petition or otherwise but it is necessary that there 
musi be some proceeding pending before the High 
Court in the legal use'of its powers. 

The rules stated in the various portions of sec- 
tion 20, Civil Procedure Code, Act V of 1908, are 
alternative. Where at the commencement of 
an action in personam, the defendant is resident (or 
present) within the jurisdictien of a Court, ib has 
jurisdiction to entertain the action and the absence 
from its jurisdiction of the object of the olaim will 
not deprive it of jurisdiction otherwise obtained. 

On plaintiffs suit for appointment as a guardian 
of his two minor sons, (temporarily residing in 
England), the Original Court passed a judgment 
and decree in the plaintiff's favour and directed 
the defendant (who was resident or present within 
the jurisdiction of the Court) by a mandatory injunc- 
tion to hand over custody of the minors to the plainte 


if: 

Held, (1) that the Court’s judgment was effective in- 
asmuch as a foreign guardian the plaintiff was entitled, 
while in England, to have control over the persons 
of his wards, unless he was interfered with by the 
Court; 

(2) that the defendant could be proceeded against 
pn Order XXI, rule 32, of the Civil Procedure 
Code; 
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(3) that the judgment could be used as a basis for 
proceeding in any Court in England or elsewhere 
outside British India, within whose jurisdiction the 
minors might be. i 


_ Appeal from the decree of the Hon'ble 
Mr. Justice Bakewell, dated the 22nd of 
April 1913, in the exercise of the Extraordi- 
nary Original Civil Jurisdiction of the High 
Court. See 21-Ind. Cas. 545; (19183) M. W. 
N. 906. 

This appeal coming on for hearing on the 
llth, 12th, 13th, 14th, 15th and l8th of 
August 1918, on the preliminary point, the 
question of jurisdiction, and the case having 


stood over for consideration till the 17th. 


of September 1918, the Court delivered the 
following 
JUDGMENT. 

Wars, O. J.—This is an appeal by the 
defendant against a judgment of Bakewell, J.,* 
sitting on the Original Side of this Oourt. 
The plaintiff asked (a) for a declaration that 
he was entitled tothe guardianship and 
custody of his two minor sons, (b) for a 
declaration that the defendant was not entitl- 
ed to, or that, in any case, she was unfit to 
be in eharge and guardianship of the said 
minors, and (c) for a direction that, the 
defendant should hand over the boys to the 
plaintiff or to such other person as the 
Court might seem meet. 

In kis judgment, Mr. Justice Bakewell 
declared the sons to be Wards of Court, The 
decree declared the plaintiff to be the 
guardian of the persons of the two sons and 
directed the defendant, on a date named, to 
hand over the custody of the sons to the 
plaintiff as the guardian of their persons, 
At the time the order was made appointing 
the plaintiff the guardian of the two boys, 
the elder boy was nearly 18 years of age and 
the younger boy was over 15. Under seo- 
tion 3 of the Indian Majority Act, the effect 
of the order appointing the pleintiff guardian 
was to extend the minority of the boys until 
they were 21. 

In her amended written statement, the de- 
. fendant did not plead to the jurisdiction, 
though the question of jurisdiction was 
raised in the first issue. The learned Judge 
observes in his judgment that the defendant 
abandoned the first two issues but that he 
thought it desirable that he should expresa 


an opinion on them in case the matter should 


*Seo 21 Ind, Cas, 545; (1918) M, W., N, 906 —Ed. 
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go before another Court. The question of 
jurisdiction was raised before us, and we 
thought it convenient to deal with this 
question inthe first instance. It was not 
seriously contended on behaif of the plaintiff 
that we were precluded from doing this by 
reason of the defendant having abandonea 
the issue as to jurisdiction. It is quite 
clear that, if there was an "inherent incom- 
petency” in the Court to make the decree 
in question,—and that is the defendant's 
contention—-we are bound to consider and 
deal with this question of jurisdiction. If 
the defence of want of jurisdiction which 
has been raised on appeal is good, it seems 
clear there is an inherent incompetency in 
this Court within the meaning of the decision 
of the Privy Council in Minakshi Naidu v. 
Subramaniya Sastri (1). 


The suit was originally instituted in the 
Chingleput District Court and was transferred 
by consent from the District Court to this Court 
under the powers conferred by clause 13 of the 
Letters Patent of 1865. The first ground of 
objection to the jurisdiction was that taken in 
the lOth and llth grounds of appeal. This 
ground of objection, it would seem, was not 
taken before Bakewell, J. It was argued 
that the Guardians and Wards Act being a 
Oode, all common-law remedies by suit wera 
superseded by that Act. It was also argued 
that the learned Judge could only exercise 
jurisdiction in the suit as a tribunal acting 
in the place of the Chingleput Court, and 
that, if the proceedings by suit in the 
Ohingleput Gourt were defective, that defect 
was inherent in the jurisdiction which the 
learned Judge purported to exercise in the 
suit after it had been transferred to this 
Court. The defendant did not contend that, 
assuming this Court had jurisdiction inde- 
pendent of the jurisdiction exerciseable under 
the Guardians and Wards Act, this Court 
would have been precluded from exercising 
that jurisdiction if the suit had been institut- 
ed here, though she did not. 1 mit that even 
in those circumstances there would have 
been jurisdiction in this Court. As regards 
this question, section 3 of the Guardians and 
Wards Act expressly provides that nothing 
in that Act shall be construed to take away 
any power possessed by any High Court 
established under the High Courts Act. So 
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far as I know, there is no case in which itb 
has been suggested that the effect of the Act 
is to cut down the jurisdictioa of this Oourt 
when proceedings are instituted here, and 
guardians have been appointed by Indian 
High Courts under their general powers 
irrespective of the Act. See, for instance, 
In the matter of the petition of Jairam 
Luemon (2). The Guardians and Wards 
Act is an Act passed in 1890 (VIII of 
1890) for the consolidation and amend- 
ment, of the law relating to guardians aud 
wards. By that Act, the earlier regulations 
and enactments were repealed. There is 
authority for the defendant’s contention thah, 
as regards suits instituted and tried in the 
Subordinate Courts, all commun-law remedies 
were superseded by the Act. The Allahabad 
High Court, in Sham Lal v. Bindo (3), a case 
decided since the passing of the Act of 1890, 
took this view. The judgment, however, is 
based mainly onthe argumentum ab incon- 
venienti, and there is considerable force in 
"Mr. Ramaswami lyer’s suggestion that the 
suggested anomalies were not new, but had 
existed since the Act of 1861. This would 
also appear to be the view taken by the 
Punjab Chief Court in Ghasita v. Wazira (4). 
This case was referred to by Chandravarkar, 
J.,in his judgment in Sharifa v. Munekhan 
(5). The Bombay High Court, on the other 
hand, in Shazrfa v. Munekhan (5), also decided 
since 1890, held that the right to proceed by 
suit was preserved. The question does not 
seem to have been considered by this Court 
as regards the Act of 1890, but ina case 
decided under the Act of 1861, this Court 
held that that Act did not debar a District 
Munsif's Court from entertaining a suit by 
a Hindu father to recover the possession of 
his minor sons alleged to be illegally detain- 
ed. See Krishnav. Reade (6). Mr. Trevelyan in 
his Law relating to Minors, Edition 4, page 99, 
with reference to the jurisdiction of District 
Courts in matters relating to the appoint- 
ment of guardians observes: “The 9 being 
nothing in the Guardians and Wa, is Act 
or in any other enactment to exclude their 
jurisdiction, the Courts in the Districts can 
appoint guardians in suits brought for that 


(2) 16 B. 684. 
(3) 26 A. 594; A. W. N. (1904) 135; 1 A. L, J. 266. 
(4) 10 P. R. 1897 (F. B.). 

((5) 25 B. 574 at p. 580; 3 Bom. L, R, 167. 

6) 9 M. 31. 
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purpose, but in consequence of the existence 
of a special procedure, such suits have 
fallen into disuse’. It was argued that the 
decision with reference to the Act of 1861, 
such as the Madras case, to which 1 have 
referred, could not be relied on in support 
of the contention that the common-law right 
to proceéd by suit survived the Act of 
1890, since the earlier enactment was 
an enabling and not a consolidating Act 
and contained no indications of the 
intentions of the Legislature to supersede 
the common-law right of action. There 
would be more force in this argument if 
indications were to be found in the Act of 
1890, that it was the intention of the 
Legislature that all right to take proceedings, 
otherwise than under the Act, should be 
superseded. There is certainly no express 
provision in the later Act that the Legis- 
lature intended to put an end to the common- 
law right of action, and Lam not prepared 
to infer from the general scope and tenor of 
the Act that this was the intention. Such 
indications as there are within the four 
corners of the enactment, in my opinion, 
rather point in the opposite direction. We 
find in section 52, the section which amends 
the Indian Majority Act of 1875, the words 
"any Court of Justice"—-not "the Court 
exercising jurisdiction under the Guardians 
and Wards Act", though perhaps too much 
stress should not be laid on this since ina 
section amending the indian Majority Act 
(where the words “any Court of Justice" 
occur), the words of the enactment which is 
amended would, as far as possible, be followed. 
Again section 48 of the Act of 1890 pro- 
vides that an order under the Act is final 
and shall not be contested by suit. Nothing 
is said as to the right to sue in the first 
instance being taken away or affected by 
the Act. I think the question is governed 
by the general rule that a special remedy 
under a special statute does not take away 
the common-law right. The rule is thus 
stated in Ramayyar v. Vedachulla (7), which 
is cited in Zemindar of Ettayapuram v. 
Sankarappa Reddiar (8): “Where a statute 
creates a new offence cr gives anew right 
and prescribes a particular penalty or 
special remedy, no other remedy can, in the 


(7) 14 M. 441; 1 M. L. J. 661. 
(8) 27 M, 483 ab p. 403. 
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absence of evideuce of a contrary intention, 
be resorted to; but where a statute is 
confirmatory of a pre-existing right, the 
new remedy is presumed as cumulative or 
alternative, - unless au intention to the 
contrary appears from some other part of the 
statute,” 

I am of opinion thatthe Ast of 1890 did 
not take away avy common law or equitable 
jurisdiction which was vested in a District 
Court atthe time the Acta came into force. 
1 think this objection to the jurisdiction 
fails. 

l am also of opinion that the jurisdiction 
of the High Conrt in this suit is the same as 
if the suit had been originally instituted ia 
the High Court, and that itis not restricted 
to such jurisdiction as could have been 
exercised by the District Court if the suit 
had not been called up by the High Court. 
Clause 20 of the Letters Patent, no doubt, 
provides thatthe law’or equity and rule of 
good conscience which is to be applied by 
the High Court, when exercising its 
Extraordinary Original Civil Jurisdiction, is 
to be the law or equity or rule of good con- 
science which would have been applied by 
the local Court. But this provision, in my 
opinion, does not take away or cat down 
any independent jurisdiction which may 
be vested in the High Court, In the 
despatch of the Secretary of State, dated 
the 14th May 1862, which accompanied the 
Letters Patent of that year, it is stated 
that by clause 13 the High Court is 
empowered to call for and to try as a Court 
of first instance any suit which the law 
requires to be instituted before some other 
tribunal, and that by the exercise of this 
power the High Court will be enabled to 
obviate all reasonable ground of complaint 
when it seems that any hardskip or in- 
justice is likely to result from the com- 
pulsory institition in a Zillah Court of a 
suit, which, but for the change of system, 
might have been instituted in the Supreme 
Court. This is inconsistent with, she 
suggestion that the Extraordinary Ori nal 
Jurisdiction of this Court is more restricted 

` than its Ordinary Original Jurisdiction. I 
see no reason for holding that this Court 
when trying a suit as a Court of Hxtra- 
ordinary Original Jurisdiction should be 
precluded from exercising avy jurisdiction 
which may be vested in it by law asa 
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Court of Original Civil Jurisdiction, I 
think this ground of objection also fails, 
The objection to the jurisdiction which 
I now propose to consider is taken in the 
1Zth ground of appeal. - This raises the 
question whether the learned Judge had 
power and authority" under olause 17 of 
the Letters Patent to appoint the father the 
guardian of the persons of the minors and to 
direct the handing over of the minors by 
the defendant to him notwithstanding the 
fact that the minors were outside the Presi. 
dency of Madras when the suit was instituted 
and when the judgment was pronounced, 
Jurisdiction as regards infants was expressly 
conferred on the Supreme Conrt of Madras 
by clause 32 of the Letters Patent of 1800, 
which created the Supreme Court, This 
clause authorised the Supreme Court to 
appoint guardians and keepers for infants 
and their estates according “to the order and 
course observed in that part of Great 
Britain called England”. The language of 
this clause is quite general and is not 
qualified by any limitations as to persons 
or places such as we find in other clauses 
of these Letters Patent. (See, for instance, 
clauses 4, 21, 22, 3l and 41). The High 
Court of Judicature at Madras was aon. 
stituted by the Letters Patent of 1862, 
issued under the powers conferred by the 
Indian High Courts Act, 1861. By section 
8 of that Acton the establishment of the 
High Court, the Supreme Court and the 
Court of Sudder Adaulut and Fonjdary 
Adaulat were abolished; and by section 9 
the jurisdiction of the abolished Courts 
was, Subject to certain limitations, vested 
in the High Court. In addition to the 
general vesting of jurisdiction by thig 
section, clause 16 of the Letters Patent of 
1832 expressly conferred upon the High 
Court “the like power and authority 
with respect to the persons and estates 
of infants, idiots and lunatics, whether 
within or without the Presidency of 
Madras as that which is now vested in 
the said Supreme Court of Madras”, 
Whatever may have been the purpose for 
which the words “whether within or with. 
out the Presidency of Madras” were intro. 
duced into this clause, it seems clear that 
it was the intention of the framers of the 
Letters Patent to confer in express terms 
upon the High Court, as regards the por. 
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sons and estates of infants, the same juris- 
diction as had up to that time been vested 
in the Supreme Court. The words "whether 
within or without the Presidency of 
Madras” seem to me to be inappropriate 
or, at any rate, unnecessary both in clauss 
16 which relates to jurisdiction as toin- 
fants and lunatics and in clause 17 which 
relates to the insolvency jurisdiction of the 
High Court. 

In clause 13, the clause which gave 
Extraordinary Civil Jurisdiction to the High 
Court, the words are necessary in order to 
include any Courts subject to the superin- 
tendence of the High Court which might 
be situated without the Presidency. In the 
Letters Patent now in force, the Letters 
Patent of 1865, we find the words "whether 
within or without the Presidency of Madras” 


retained in clause 13, whilst in clauses 17 


and 18, which correspond to clauses 16 and 
17 respectively of the Letters Patent of 
1862, for these words, the words “within 
the Presidency of Madras” were substituted. 
In the despatch of the Secretary of State, to 
which 1 have already referred, it is stated 
that the reason for the introdustion of the 
words ‘whether within or without? was to 
make it clear that the Charter was meant to 
apply to certain extra local jurisdictions. 
It may be that the explanation for the 
omission of the- words “or without” in 
clauses 17 and 18 of the Letters Patent of 
1865 is to be found in section 3 of the Act 
of 1865 (28 Vict. 0.15), which empowered 
the Governor-General to authorize any High 
Court to exercise the powers conferred by 
the Letters Patent in a place nob within 
the limits of the Presidency for which the 
High Court was established, since the effect 
of this enactment may have rendered the 
words "or without" in clauses 17 and 18 
unnecessary, though they would still be 
necessary for the purposes of the Hxtraordi- 
nary Original Jurisdiction conferred by clause 
13. However this may be, it seems clear 
that the words “within the Presidency of 
Madras” were used for the purposes of 
territorial limitation and that they did 
not qualify or restrict the powers of the 
High Court with regard to the guardian- 
ship of minors. The jurisdiction in 
connection with the estates and persons of 
minors is, in my opinion, the jurisdiction 
which was exercisable by the Lord Chancel- 
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lor in England acting for the Sovereign as 
parens patris, when the Supreme Court. in 
Madras was instituted. The learned Judge 
in dealing with this question of jurisdiction 
referred tothe fact that the minors were 
domiciled in British India. I do not think, 
when he referred to the domicile of the minors, 
that he meant to lay it down that an Indian 
domicile on the part of the minors was 
necessary to give this Court jurisdiction. 
Clause 17 says nothing about the domicile of 
the minors. Butit seems to me that the 
domicile of the minors, or the fact that they 
are Indians, may be factors tobe taken into 
consideration when the Court is determining 
whether ina given case it will exercise 
jurisdiction or decline to do so. If the domi- 

cile and residence of the father within the: 
jurisdiction of the Court of Chanoeary in 

Bugland would have been sufficient tə give 

iurisdiction to the Court in Eagland, I think 

the same facts mutatis mutandis would be 

sufficient to give jurisdiction here. Whether 

the Court either in England or here should 

exercise the jurisdiction on the strength of 

these facts alone in a different matter. In 

determining whether the Oourt will exercise 

its jurisdiction and in what manner it will 
exercise it, many factors may bave to be 

taken into consideration, amongst others, as 

it seems to me, the question of domicile. 

The defendant also contended thas the 
decree was bad and must bs taken to have 
been made without jurisdiction, because it 
must necessarily be "ineffective." She relied 
on the proposition in the Introduction to 
Professor Dicay’s Work, the “Conflict of 
Laws,” which is stated as General Principle 
No. ILL (end Edition, page 40). “The So- 
vereign of a country, acting through the 
Courts thereof, has jurisdiction over any 
matter with regard to which he can give 
an effective judgment, and has no jurisdiction 
over any matter with regard to which he 
cannot give an effective judgment." Pro. 
fessor Dicey says (pages 41 and 42) that a 
judgment which is "ineffective" means “a 
decree which the Sovereign under whose an- 
thority it is delivered has not in fact the 
power to enforce against the person bound by 
it, and which, therefore, the Soverign cannot, 
even if he choose, give his Court the means 
of enforcing.” It may be a question whether 
this principle has any application where, as in 
the present case, the Courts in England and the 
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Courts in this country act through the same 
Sovereign. Atany rate there can be little 
doubt that the Sovereign, acting through his 
Court,in England, has the means of enforcing 
this judgment. Whether the Court in 
England would think fit to do so, in the 
circumstances of this case, is, of course, 
another matter, The rule is thus stated by 
Professor Dicey: “A guardian appointed 
under the law of a foreign country (called 
hereinafter a foreign guardian) has ‘no 
direct authority as guardian in England; but 
the Oourt recognizes the existence of a foreign 
guardianship, and may, in its discretion, give 
effect toa foreign guardian’s authority over 
his ward.” (Dicey’s Conflict of Laws, 2nd 
Edition, Rule 133, page 475). It does not 
follow that because the decree gives the father 
as guardian no authority in England, assuming 
it does not, the decree is "ineffective." In the 
more recent English cases, the Courts in Eng. 
land have recognized the foreign guardian. 
"The position, however, in Et rland of foreign 
guardians is a subject on which itis difficult 
to lay down precise rules, both because in 
all matters of guardianship the High Court 
acts mainly on its discretion avd with refer- 


ence to the particular circumstances of each. 


-case, and because the later decisions involve 
a recognition of foreign guardianship not 
in reality consistent with the doctrine of the 
-earlier cases that the powers of guardians are 
strictly local.”  (Dicey's Conflit of Laws, 
2nd Edition, p. 478). Iam not prepared to 
hold that the judgment in this case is ineffec. 
tive and, therefore, bad. 

The contention that the Court in England 
would say that the decree which it was asked 
to enforce had not been made by a Court of 
competent jurisdiction of course begs the 
question. It was argued thatthe Court of 
Chancery has wider powers than any Court 
acting under statutory powers. 
present case, the statutory power as regards 
the appointment of guardians for infants is 
given with express reference to ‘the’ order 
and course observed in that part of Great 
Britain called England". (See clause 32 of 
the Letters Patent of 1800). The test seems 
to me, would the fact that an infant was 
resident out of England in itself deprive the 
Courts in England of power, on the applica. 
tion of a father domiciled and resident in 
England, to appoint a guardian of. the 


person of the non-resident infant? The. 
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answer is surely ‘no’. As regards the 
English cases in Johnstone v. Beattie (9), 
a case which came before the Housa of Lords 
in 1843, it was held that the rights of a 
Seotch “Tutor” could not be recognised by 
the Courtin England with reference to a 
minor residing in England. It was also held 
that the Court in England had jurisdiction 
to appoint guardians for the infant- although 
her domicile and all her property were situat- 
ed in Scotland. In Hope v. Hope (10), a case 
which came before Lord Cranworthin 1854, 
the Lord Chancellor laid it down that the 
Court of Chancery had jurisdiction over the 
custody of the children of an English subject 
though such children were born and, at the 
time the jurisdiction was invoked, were 
resident abroad. In this case, the children 
were born out of the jurisdiction, the mother 
was resident out of the jurisdiction and 
an interim order had been made by the 
French Oourt entrusting to her the custody 
of the children. In the case before us, the 
childern were born within the Presidency of 
Madras, the appellant has not contended that 
she does not reside within the Presidency, 
and no order has been made by the Court in 
England with which the order of Bakewell, 
J. could 2onflict. The fact that the defendant 
must be deemed to be resident within the 
jurisdiction seems to me to bea matter of 
importance. In the Hope's case(10), the Lord 
Chancellor said, in his final judgment, 
(p.544): "If Mrs. Hope had not been abroad, 
I should have made a short order directing 
compliance within a limited time, and in 
default, that she should stand committed.” 
On the facts of the Hope's case (10), the Lord 
Chancellor does not seem to have entertained 
the least doubt as to his jurisdiction, though 
in framing his orders he took the greatest care 
to treat the French tribunal with all respect 
and to avoid the possibility ofa conflict 
between the French and tnglish Oonurts., 
The final order which the Lord Chancellor 
made was that withina week the mother 
should deliver up the children to their father 
or otherwise concur with him in taking such 
steps as might be necessary for authorising 
them to be delivered up to Lim according to 


. (9) 10 OL & F. 42; 7 Jur. (x. s.) 1028; 1 Oh, 17; 10 
L. J. Ch. 800; 8 Eng. Rep. 657; 59 R. R. 23. 

(10) 43 Eng. Rep. 534; 4 De. G. M. & G. 328; 228 L. 
J, Ch. 682; 2 W. R. 698; 19 Beav. 237; 102 R. R, 146. 
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the Laws of France. Whether anything. was 
done in pursuance of this order, we do notknow 
Assume nothing was done, this does not affect 
the question of jurisdiction. The Lord Chan- 
cellor was clearly of opinion that he ought to 
make the order and that the case was not one 
of the class of cases to which he referred in 
his first judgment (p. 542), when an order 
would do no good but would involve “a sort 
of scandal” on the Court by reason of an 
order being made which the Court could not 
enforce. Even in this class of cases, the 
Lord Chancellor apparently did not. doubt 
the jurisdiction but only the desirability of 
exercising if. 

In In re Willoughby (11), the Court, follow- 
ing Hope v. Hope (10), on the application of 
the infant’s next friend, the father, a natural 
born British subject, being dead, appointed 
& guardian of an infant born and resident iu 
France, the mother, a French woman, being 
entitled by the Law of France to the status 
of natural guardian of the infant. The 
Court of Appeal, affirming Kay, J., were of 
opinion that the jurisdiction ‘existed, and, in 
the circumstances, ought to be exercised. 
Other English cases were cited to us, but I 
do not propose to discuss them, as the two 
cases to which I have referred are the only 
cases, so far as I know, which seem to me 
to be directly in point. Some Indian cases 
were cited iu the course of the argument. I 
only refer to those cases where the question 
of the jurisdiction conferred by the Letters 
Patent was considered. In Jn re the Hetate of 
H. G. Meakin(12), a mother residing in Poona 
was, under the powers conferred by the 
Letters Patent, appointed guardian of a child 
who was resident in England ab the time 
the order was made. The making of -the 
order, however, was not opposed. In In the 
matter of Srish Chunder Singh (18), on 
an spplication 
Letters Patent, Sale J., refused to appoint a 
guardian of the person and property of an 
infant who was not a British subject and who 
was outside the limits of the Ordinary Civil 
Jurisdiction of the Caleutta High Court, 
there being testamentary guardians and no 
application having been made to remove 
them. The fact that the infant was not a 


(11) 30 Ch, D. 324; 54 L. J. Ch. 1122; 58 L. TT. 926; 
38 W. R. 850. 

(12) 21 B. 137. 

(13) 21 C. 206. 
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Kuropean British subject does not seem 
material to the question of jurisdiction. The 
learned Judge would seem to have relied on 
the facb that there were testamentary 
guardians, and algo on the fact that, under the 
Guardians and Wards Act, the application 
should have been made to the Court in whose 
jurisdiction the minor resided. So faras f 
know, there is no decision, with the exception 
of the case to which I have just referred, 
that an Indian High Court has no jurisdic- 
tion under clause 17 of the Letters Patent, 
where the infant is outside the jurisdiction 
when the Court is asked to exercise ita power 
and authority.” 

As regards the objection that the minors 
were not represented, in my opinion, neither 
Order XXXII, rule 5, Civil Prosedure Code, 
nor the principle of law or equity on which 
the rule is based applies to the present suit. 
The minors are not parties to the snib, and as 
from the very nature of the suit there must 
be the fullest and most careful consideration 
of their interests before auy order is made, it 
is not necessary that they should be separate- 
ly represented in order that their interests 
may bə protested. 

I am of opinion that in this case, Bake- 


well, J., had power to appoint the father the 


guardian of the minors, and that the power 
of the Court to appoint a guardian carries 
with it a power to make any order which may 
be necessary to enforce the authority of the 
guardian. 

I express no opinion as to whether, apart 
fromthe power and authority given to tha 
Court by the Letters Patent, this Court would 
have jurisdiction under the Code of Civil 
Procedure and tho general law to make the 
decree which is now under appeal. 

In my opinion, the objections to the juris- 
diction fail. 


Ocpriatp, J.— The facts, necessary for dis- 
posal of the purely legal questions raised by 
the appellant-defendant are these:—-The 
plaintiff presented a plaint in the District 
Court of Chingleput, praying for declarations 
(1) that he was entitled to the guardianship 
and custody of his two minor sons, (2) that 
the defendant, Mrs. Besant, was not entitled 
to and was unfit for the charge and guardian- 
ship of them and for a direction to her to 
haud them overto him or to such other 
person, as might be appointed. After the 
defendant had filed her written statement, 
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the case was transferred to the origiual side 
ofthe High Court under clause 13 Letters 
Patent. An amended plaint and written 
statement were afterwards filed, the relief 
prayed in the former being, however, identical 
with that already asked for. The suit was 
tried and disposed of by the judgment 
under appeal. The minors were declared 
Wards of Court, and it was decreed (1) 
that the plaintiff was declared their guar- 
dian ,(2) that the defendant should hand 
over custody of them to the plaintiff in that 
capacity. 


The first ground of appeal argued is that 
these proceedings were taken in the form of 
an ordinary suit, although the relief claimed 
could be asked for only by petition under a 
special Act, the Guardians and Wards Act 
(VIII of 1890), if the terms thereof autho- 
rised its grant aud the procedure therein pre- 
scribed were followed. The objection is sub- 
stantial, because section 9 of the Act re- 
quires that an application for the personal 
guardianship of a minor shall ba made to 
the District Court, within the limits of 
whose jurisdiction he is ordinarily resident, 
and itis at least doubtful whether this re- 
quirement was complied with in the present 
case, when the minors had left the juriadioc- 
tion about nine months previously. Sec- 
tions 10 and 11, moreover, prescribe that cer- 
tain information shall be given in the pəti- 
tion, which was not given in the present 
plaint, and that certain notices shall be served. 
It is not disputed that the relief now given 
by the learned Judge could have been claimed 
under the Act. It is argued that it conld 
have been claimed only under it and that, 
therefore, the acceptance of the plaint by the 
Chingleput District Court and all subsequent 
proceedings were without jurisdiction. A 
defect in jurisdiction, such as that alleged, 
ean be relied on at any time and could not 
have been cured by the defendant's waiver 
of her objection to it; and it is, therefore, 
uunecessary to refer tothe course of her 
pleading in this connection. It has been 
suggested that in any case, the plaint can be 
treated as a petition and the proceedings as 
proceedings under the Act, the minors hav- 
ing in fact been ordinarily resident within 
the Chingleput jarisdiction. Bab if there 
were no legal objection to that course and the 


necessary finding as to residences could be ` 


INDIAN OASES. 


797 


reached, there is still a possibility that the 
defendant would suffer prejudice in respect of 
the merits of her case, which debars this 
Court from such use of ita discretion, It is, 
therefore, necessary to decide whether the 
existence of the special Act makes a suit un- 
sustainable under the common law. 

There is no doubt that the provision of a 
simple and summary procedure under the Act 
has made suits rare, if i& has not brought 
them into total disuse; and for that reason, 
whether or not the right of suit still exists, 
there are not likely to be many decisions re- 
garding it, There is no Madras case for 
Thiruvengadamier v. Periasamt Tevar (14), 
which was originally relied on, turned out 
on inspection of the record to relate to a peti- 
tion under the Act. In the other Provinces, 
conflicting views have been taken, as appears 
from the references given in Shamlal v. Bindo 
(3), the High Courts of Allahabad and the 
Chief Court of the Panjab [Ghasita v. Wasira 
(4)] being against and the Calcutta and the 
Bombay High Oourt in favour of the survival 
of a common-law jurisdiction. The judg- 
ments ia allthese oases are, however, iu- 
conclusive. For the anomaly foreseen in 
Shamlal v. Béndo (3), asa consequence of the 
conflict batween the decisions of two Courts, 
could be avoided as easily in this as in other 
cases by the use of the Court's power to join 
necessary parties at the instance of the person 
who was a party to both proceedings, In 
the matter of the petition of Kashi Ohunder Sen 
(15) wasa proceeding under the Act, the 
question being whether its scope had been 
enlarged illegitimately; and the case is im- 
portant only with reference to certain observ- 
ations in the judgment of Broughton, J., on 
one aspect of the matter, to which I shall 
return. In another case, not referred to in 
Shimlal v. Bindo (3), In the matter of Srish 
Ohunder Singh (13), the question came before 
a single Judge on an application, primarily 
under the Letters Patent, bat also under the 
Act. No order in fact was made, and there 
was no question of the existence of a con- 
current right to sue. The Bombay caso, 
Sharifa v. Munekhan (5), ended in a dis- 
missal on the merits; perhaps on that ac- 
count the judgments deal with the question 


(14) 9 M. L. J. 24. 
(15) 8 C. 266; 10 C. L. R. 91. 
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of jurisdiction, one of them only by reference 
to an unreported case of the same High 
Court, the other by referenca to the Caloutta 
Cases. 

In these circumstances, the defendant's con- 
tention must be dealt with on its merits. It 
is, firstly, that the provisions of the Act and 
their wording abolish existing remedies under 
the statute and common law expressly or by 
implication. The Statute Law in 1890 con- 
sisted in Madras Regulations V of 1804 (sec- 
tion 20) and X of 1831 and the Indian Acts 
XIV of 1858 and IX of 1861. The three 
first gave more or less general authority to 
Courts to appoint guardians and the last 
empowered District Judges to do so by sum- 
mary process, at the same time expressly 
. saving the validity of appointments made in 
suits, without restriction as to the grade of 
the Courts making them. None treated of 
the rights or liabilities of the guardian or 
minor, Itis clear and it was recognised in 
Krishna v. Reade (6), in which the sustain- 
ability of a suit in a District Mansif's Court 
was upheld, that a comprehensive remedy 
was available at common law, and, in fact, 
it was only as regards two matters, the ap- 
pointmen5 of a guardian and the procedure, 
by which he could obtain custody of his ward 
that the statutes afforded any guidance what- 
ever. The explicit repeal of the statutes by 
' Act VIIL of 1890, therefore, entailed very 
little. In the language of the Act, there is 
nothing which, in my opinion, favours either 
the defendant or the plaintiff. There 
ig no reference to remedies; rights or duties 
under the common law or their aboli- 
tion. There is, no doubt, no reference to 
guardians appointed under it, though one 
might perhaps have been expected in section 
26 (1), which refers to guardians appointed 
or declared by the Court or appointed by 
Will or other instrument. The plaintiff's 
suggestion that guardianships obtained by 
suit are included in this and other sections 
in those declared by the Court fails in view 
of the definition of Court in section 4 (5); 
and it is simpler to assume thatthe duties 
of guardians not appointed under the Act 
were left to be regulated by the Courts which 
appointed them. Section 52 refers to ap- 
pointments or declarations made by any 
Court of Justice and may be a recognition 
of appointments not made under the Act or 
by the District or High Court. Butit may 
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be intended merely to cover those made by 
other Courts before the Act was passed. 
Section 7 provides & procedure for the 
appointment of a guardian, the use of which 
is restricted to District Courts. But its 
language in no way excludes the existence 
of an alternative or is inconsistent with its 
merely enabling character. There is, it must 
be held, nothing inthe Act itself which 
supports or negatives the defendant’s con- 
tention. 

She relies also on the more general argu- 
ment that Act VIII of 1890 abolished exist- 
ing jurisdictions and remedies, inasmuch as 
it is a codifying enactment. Thatit is one 
must be conceded. [tis statedly intended 
to consolidate and amend the existing law, 
and that formula is as explicit as those used 
in other enactments usually recognised as 
Codes. It repealed the existing statute law 
exhaustively. It re-produced it and the 
existing common law so comprehensively . 


‘that the learned Vakil for the plaintiff has 


been able to point to three topics only as 
omitted from its purview; and their import- 
ance is insignificant or the necessity for their 
inclusion doubtful, But, though Act VIII 
of 1890 constitutes a Code, the consequence 
aleged by the defendant does not follow. 
No doubt, "when a statute gives & new right 
and prescribes a special remedy, no other 
remedy can, in the absence of evidence of a 
contrary intention, be resorted to." But this 
statement of the law is incomplete, unless 
it is remembered that “when a statute is con- 
firmatory of a pre-existing right, the new 
remedy is presumed as cumulative or alterna- 
tive, unless an intention to the contrary 
appears from some other part of the statute." 
The rule is given in those terms in Ramayyar 
v. Vedachalla (V) and Zemindar of Hitiya- 
puram v. Sankarappa (8) and .is, more- 
over, based on English authority. Ib is 
not material that in Ramachandra v. 
Secretary of State (16), only the first portion 
of it was referred to. For that (it would 
appear) was owing to the assumption (made 
rightly or wrongly) that new rights alone were 
then in question; and this is borne out by 
the character of the English cases cited, the 
rights in question in them having been 
created by statute. Then the rule, thus ` 
ascertained as a whole, is useless to the 


(16) 12 M, 105, 
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defendant. For, as was observed above, a 
common-law jurisdiction existed, and the 
Act is only a re-affirmation of the powers 
exerciseable and the duties enforceable under 
it. The one exception among its provisions 
. to this statement is section 58, which post- 
pones the date of majority, in cases in 
which a guardian has - been appointed. 
But its application is expressly extended 
to all such cases and is not limited to 
those in which there has been an appoint- 
ment by a Oourt, as defined in section 
4 (5) of the Act. Although, therefore, the 
Act is a Code, it cannot be held to bar re- 
medies orto close jurisdictions open at its 
date; and, though they may have fallen into 
disuse in the Moffusil in this Presidency, that 
cannot affect the plaintifi’s right to nse 
them, when it has not been abrogated in any 
legal way. This objection to the jurisdiction, 
therefore, fails. 

The first of the defendant’s more general 
objections to it is that no trial could be held, 
when the minors were not impleaded sepa- 
rately or represented by a guardian ad litem 
in accordance with Order XXXII, rule 5 
(2), Code of Civil Procedure. This rule re- 
produces section 444 of the Code in force, 
when Krishna v. Reade (6) and the Calcutta 
and Bombay cases above referred to were 
decided, and I observe -that the minors coun- 
cerned were not made parties in them, and 
that the minor is not among the persons to 
-whom notice must goin proceedings under 
Act VIII of 1890. But the short auswer to 
this objection is that, whatever its weight 
may be held to be, ifit is urged by the 
minors as ground for discharging the order 
against them, it has not been shown how the 
defendant, who did not take it before the 
learned Judge, can take it here. 

In order to the statement of the defendant's 
last and mostimportant objection to the 
jurisdiction, it is necessary to refer to the 
learned Judge’s own statements regarding it. 
In the order of the 22nd April 1918, he 
said:— "With regard to the jurisdiction of this 
Court under clause 13 of the Letters Patent, 
the power thereby conferred seems to be 
analogous to that of the High Court of 
England to remove actions from inferior 
Courts by writ of certiorari and I think that 
this Court has the same power in the trial 
of a suit removed from the District Court 
as in asuit instituted here.” Now, if only 
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clause 13 is in question, itis clear that the 
learned Judge’s powers were under clause 
20 only those of the District Court of 
Chingleput, from which the suit was trans- 
ferred. But in paragraph 15 of his judgment 
he said: “With regard to jurisdiction, the 
plaintiff’s children are subjects of the King- 
Emperor, domiciled in British India, and are 
only temporarily resident in England, where 
they were taken by the defendant for purposes 
of education. The defendant has also, in 
my opinion, broken the understanding by 
which she was allowed to take them beyond 
the jurisdiction. In these circumstances, [ 
am clear that this Court has jurisdiction to 
pass orders as to the custody of the children, 
and is bound to enforce such orders by all 
means in its power." It is not clear how 
far the defendant ever abandoned her inten- 
tion of contesting the issues relating to juris- 
diction; but the learned Judge has dealt with 
them shortly, because, as he said, he under- 
stood her to do so. Probably on this account 
he has not stated explicitly the nature of the 
jurisdiction he professed to be exercising, but 
has only referred to various foundations for 
it, the nationality and domicile of the minors 
and the defendant’s conduct as constituting a 
cause of action. The defendant has argued 
that these foundations are useless, that no 
other is available and that, the minors 
being resident outside British India, ifa suit 
could be brought ab all, neither the District 
Court of Ohingleput nor the learned Judge 
was entitled to entertain it. She has main- 
tained this directly and also with reference 
to the principle of effectiveness. 

It is, in my opinion, unnecessary to consider 
at any length one answer to this argument, 
that the learned Judge could pass the 
decree under appealin the exercise of the 
powers conferred by clause 17, Letters Patent, 
because his action can, I think, be justified 
without reference to it. |, therefore, do not 
deal with the very careful discussion of the 
history of the clause, which has taken place. 
I observe only that the powers conferred by 
elause 17 are those exercised by the defunct 
Supreme Court, thatis, those which would 
ba exercised by the Court of Chancery in 
England, and that, whilst those powers have 
been exercised in cases referred to before us 
aud can bə exercised without any special 
invocation by patition or otherwise, the 
foundation for that exercise (so far as has 
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been showu) has always been and presum- 
ably must be some proceeding pending before 
the Court in the legal use of its powers. This 
ig material, because in the present case, the 
legality of the proceedings aud of their in- 
stitution in the Chingleput District Goart is 
denied; and the transfer under clause 13, 
Letters Patent, to this Court cannot be 
treated as validating them.  Ledgard v. 
Bull (17). Clause 17, therefore, can be relied 
on only to supplement powers which the 
learned Judge must be shown to have had 
already under olauses 13 and 20 and with 
reference to the nature of the relief he 
could give, and only ia case there was 
already a legally instituted proceeding before 
him, that is, in case the Chingleput District 
Court had jurisdiction. 


To return to the foundations for his juria- . 


diction, to which the learned Judge referred, 
there are no doubt some expressions used in 
English cases to be cited later which imply 
-that nationality and domicile weighed with 
the Court of Chancery in the circumstancas 
under consideration. Bat it is doubtful 
whether in them the jurisdiction was founded 
on the nationality or domicile of the minors 
alone; and I desire, if possible, to jastify the 
learned Judge’s action on grounds unconnect- 
ed with the exercise of the special powers of 
that Court. The defendant denied that she 
had been guilty of the breach of any 
agreement within or outside the jaris- 
diction. But neither the azgreemaat in 
question, that of the 19th January 1912, 
nor its breach is the whole or a major part of 
the subject-matter of the suit; and, therefore, 
though the agreement could ordinarily be 
sued on in Chingleput District where it was 
made, it is unnecessary to pursue this further. 
The questions are whether any other legal 
justification for the institution of the suit at 
Chingleput is available and whether the non- 
residence of the minors is material. 

The law as to the suits, of which in general 
Indian Courts are empowered to take cogniz- 
anoe, is stated primarily in section 9, Code of 
Civil Procedure. They have jurisdiction to 
try all suits of a civil nature, the meaning of 
the last two words beingrestricted in a 
manner, not at present material, by an 
explanation. This general statement is 
further qualified by reference (1) to the 
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provisions of the Code itself,’ (2) to any 
express or implied bar. The laster exception, 
no doubt, covers suits excluded expressly or 
impliedly from the jurisdictioa by other 
enactments. The question is to what extent 
it also recogaizes the exclusion of suits uader 
the provisions of unwritten, including private, 
international law,if such excluding provisions 
exist. Ths alternative is with referance to 
the first qualification above referred to that 
the only further test of jurisdicbion is supplied 
by sections 15 to 20, which prescribe the 
Court entitled to try eash class of suits with 
referense to territorial considerations. If 
thess sections cin be treated as establishing a 
general criterion applicable in cases of 
competition, nos ouly betwean Courts in 
British India, but als» between them and 
foreign Courts, the jarisdictionofthe Chingle. 
put District Court is clear, since the case is 
covered by section 20 (a) relating to the 
defendant's residenca, not the loeality of the 
cause of action. The suit is not one referred to 
in any of the earlier sections. The rules stated 
in the various portions of section 20 are alber- 
native. The defendant gave her residence in 
her written statement as alternately Adyar in 
Chinglepub District, Benares and Hingland, 
and, as she was served at Adyar,it is not 
necessary to go through authorities to show 
that for the purposes of the section she must 
be held to have been .resident t" ^ a, . These 
sections have been treated as affording the 
criterion above referred to as between Indian | 
and Foreign Courts in a namber of decisions; 
and there are indications that they wera 
intended to do so in the general absenes of 
any restrictions oa their operation and iu the 
explanation to section 16, which imposes a 
restriction, material in the present coanection, 
and so faras it affects the proviso to the 
section, constituting a deliberate departura 
from the private international law, recognised 
by English Courts and stated in Penn v. 
Baltimore (18). 

In Annamalat Ohetty v. Murugesr Ohetty 
(19), it was, however, observed by their 
Lordships of the Privy Council: “In both 
Courts in (ndia, it was apparently assumed that 
the question of jurisdiction turned on saction 
17 (now section 20) of the Code of Civil 
Procedure and that although the defendant 

(18) 1 Vesey (Senior) 441; 27 Eug. Rep. 1132, S, C. 
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was a foreigner, and although the cause of 
action arose in a foreign country, and 
although the defendant did not personally 
reside within the local limits of the jurisdic- 
tion of any Court in British India,......yet he 
could be sued ” in a British Indian Court; 
and it was said that this assumption re: 
quired more attention than it had received. 
Ib is true that, in the same judgment, their 
Lordships expressly approved the decision of 
Girdhar Damodar v. Kassigar Hiragar (20). 
In ib one learned Judge said that the Court 
was not concerned with questions of interna- 
tional law and had only to determine 
whether the defendant was a person against 
whom the Legislature had permitted a suit to 
be filed in which a decree could be passed and 
executed against his person and property 
within the jurisdiction. The other, in the 
portion of his judgment at page 666, to which 
reference is madein the foot-noteto the 
Madras easequoted, ÜCompanhza de. Macambique 
v. British South Africa Company (21), to the 
effect that the question whether the Courts of 
a nation will or will not entertain jurisdiction 
of any dispute is to be decided by the 
Municipal law of the nation itself, thus far con- 
curring in his colleague’s adoption of that law 
as supplying the test required. But he con- 
tinued the quotation (and it is to this and his 
connected observations that I understand the 
judgment of the Privy Council to refer):— If 
there is a proper inference to the same effect, 
(as that of express legislation), the result isthe 
same. But there are certain rules which 
have, by universal consent, indicated the 
circumstances from which the inference may 
legitimately be drawn.” It was with such 
inference and the question whether the 
circumstances supported it that the Privy 
Council and the learned Judges of the Bombay 
High Court were concerned in the cases under 
discussion, since in both the phrase ' ‘carries 
on business" was under interpretation. But no 
such inference is under discussion or need be 
drawn in the present case, in which reference 
only to the defendant’s residence and section 
90 (a) is necessary, and the facts, required 
for its application, are not in doubt. Here, 
therefore, there is no reason for resort to the 
principles of Private International Law. 

Nor does the fact that the minors are nob 
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at present resident within the Chingleput 
jurisdiction afford such reason. It has been 
pointed out that the various portions of sec- 
tion 20 are alternative, and there is, therefore, 
no reason for considering the place where the 
cause of action arose or the minors’ where- 
abouts as determining it. I shall refer later 
to the validity of the learned Judge’s decision 
against the minors themselves and the possible 
consequences of the plaintiff's failure to 
implead them. In the present connection, it 
i8 sufficient that this 1s an action 2n personam, 
and that, to quote the rule as stated at page 
361, Dicay’ s Conflict of Laws, second Edition, 
"The Courts of a foreign country haye 
jurisdiction, where at the time of the 
commencement of the action, the defendant 
was resident (or present) in such corntry, 80 
as to havethe benefitand be under the 
protection ofits laws." I deal below with 
the argument from the doctrine of effective- 
ness. But for the present purpose, the 
principle just referred to is sufficient; and 
there is nothing in the work cited or any other 
authority adduced to derogate from its effect 
orto show that the absence from the jurisdic- 
tion of the object of the claim, be it minors 
or chattels, is sufficient in itself to deprive 
the Court of jurisdiction otherwise obtained. 


Lastly, the doctrine of effectiveness, as 
enunciated at page 40, Dicey’s Conflict of 
Laws, second Edition, has been invoked. I¢ 
is stated there as follows: “The Sovereign of 
a country, acting through the Courts thereof, 
has jurisdiction over any matter with regard 
to which he can give an effective judgment”; 
and the defendant would define effectiveness 
shortly as the puwer of the Court to carry 
out its own decrees withont resort to any other 
force than that ofits Sovereign."  Itis urged 
that the learned Judge has no power to carry 
out his decree without resort to the force of a, 
Sovereign other than the Government of 
India, and that he, therefore, could not pass 
it. This, however, assumes,.as 1 understand 
it, that the doctrine must be applied, not only 
to easesin which the whole relief claimed 
would be beyoud the powers of the decreeing 
Court to enforce, but also to those in which 
only & part of it would be so. That assump- 
tion is not supported by authority. The 


‘distinction drawn between judgments wholly 


and partially enforceable by the decreeing 
Court is materinl, because the judgment 
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hefore us would appear to bo of the latter 
description. 


So far as appears from ite works cited, the 
majority of the cases in which the doctrine 
‘has been applied related to claims to 
immoveable property. .But it has been held 
that it did not prevent. the Court from 
granting relief on claims to the specific 
performance of contracts or to equities 
connected with such property, in so far as 
such relief could be given in personam by 
action against- the defendant within the 
jurisdiction, No doubt, the defendant at- 
tempted to distinguish such cases as Penn v. 
Baltimore (18) on the ground that only the 
execution of a conveyance, which the Court 
itself could execute on behalf of a recalcitrant 
defendant, was in question. But that is not 
the ground taken in the judgment: and such 
an explanation would be useless in other 
cases, such as those enumerated at page 47, 


Lewin on Trusts, ninth Edition, in which the . 


‘Court interfered to direct an account of rents 
and profits, to order foreclosure of a mortgage, 
to relieve against the fraudulent conveyance 
of an estate and to prevent a defendant by in- 
junction from taking possession. As appears 
from Penn v. Baltimore (18), and other 
decisions, the Court's jurisdiction is not 
negatived, because the remedy within its 
power does not enable it to make a compre- 
hensive disposal of the matter in dispute, 
-Tt is sufficient that assistance can bo given 
to the plaintiff as regards one stage iu the 
working out of his rights, in the case men- 
tioned the obtaining of a conveyance; and the 
faot that as to the further stage, in that case, 
the plaintiffs maintenance in quiet enjoy- 
ment, nobhing can be done, does not debar 
him from suing or the Court from granting 
the relief within its competence. 


It was for relief of this kind, which 
might or might not turn out to be finally 
suficient, that the plaintiff asked in the 
‘present suit, He prayed for a declaration 
and injunction in the terms already stated. 
No doubt, he chose to do so without making 
the minors parties, and it may be a ques: 
‘tion how far he will be able, even in India, 
in case they return there, to execute his 
decree against their persons. And in 
. England, he, no doubt, will not: be able to 
execute or sue on his decree in the ordinary 
sense, But “a foreign guardian has, unless 
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interfered with by the Court, contro] over 
the person of his ward, while in England”, 
(Dicey, page 478). And the plaintiff may 
fairly have been willing to trust to his 
song’ recognition of his rights, as father 
and appointed guardian; after they have 
been freed from other influences, in England 
or in India, in case of their return. It is, 
however, more important that the decree 
asked for might have been or may still be 
regarded as likely to be effective in two 
other ways, as the basis either’ of proceed- 
ings in execution here against the defend- 
ant personally under Order X XI, rule 13, 
or of proceedings in England. 

It is especially in connection with the 
former that the defendant's attitude before 
the learned Judge becomes important. The 
minors were in England. Bat she was served 
and was within the Chingleput jurisdiction. 
Prima facie, therefore, she was available for 
the imprisonment’ and her property for the 
attachment, by which under Order KAT, 
rule 32, a decree, such as that of the learned 
Judgé, granting an injunction, would be 
enforceable. And until after the date of 
the decree there was nothing before the 
learned Judge to suggest that the injunction 
would be ineffective owing to the defendant’s 
inability to comply with it. He was, 
therefore, entitled to assume that his decree 
would to this extent be effective and his 
jurisdiction good. He, no doubt, subjected 
the defendant to a mandatory injunction to 
hand over custody of the minors; and, if her 
ability to. do so had been denied in her 
written statement, that injunction would 
perhaps have been framed in negative 
terms, forbidding her to interfere with their 
return or the plaintiff’s efforts to re-gain 
them.. Butit was given in the terms asked 
for in the plaint, and the defendant did not 
demur to them. It s only in this Court 
that she has alleged that the minors, who 
are aged eighteen and fifteen, refuse to 
return and that, though she has ceased to 
supply them with funds and has deposited 
money for their passages to India, she 
‘cannot coerce them further. E assume her 
good faith. But all this was first disclosed 
after, and was not hinted at before, the 
judgment under appeal. It is not, in my 
opinion, open to the defendant to contend in 
appeal that the learned Judge’s powers were 
ineffective ab ini(io because of possibilities 
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a8 to which she was silent until the exercise 
of those powers had been decreed. 

Lastly, the judgment will be effective, in 
so far as it can be used as a basis for pro- 
ceedivg in any Court in England or 
elsewhere outside British India, within 
whose jurisdiction the minors may be. I 
have hitherto refrained from reference to 
English cases as to guardianship, because 
they were decided by the Court of Chancery 
and it was necessary to exclude the special 
characteristics of its jurisdiction from 
consideration. There can, however, be no 
objection to reliance on themin the pre- 
sent connection, when the doctrine of 
effectiveness under discussion must be 
supported as of international validity, and 
reciprocity aud equal status as between the 
Courts concerned must be assumed. This is 
_in fact recognised expressly in the judg- 
ment of Cotton, L. J. in Inre Willoughby 
(11). And it wil in any.case be safe to 
refer to these decisions, ifit is remembered 
that the English High Court's mode of 
dealing with foreign judgments is a better 
test of the doctrine maintained by it than 
are the rules by which it has defined the 
boundaries of its own authority. Though 
‘the reference to them is primarily intended 
to support the position that the decree 
creating a guardianship is effective 
far ag ib can be the basis of proceedings in 
foreign countries, if will be seen that some 
ofthe decisions are also in the plaintiff's 
. favour as negativing the necessity for the re- 
sidence of the minors within the jurisdiction. 

In Johnstone v. Beattie (9), it was, no 
doubt, held that “the rights and duties of a 
‘foreign tutor and curator cannot be recognise 
by the Courts of this country with reference 
to a child residing in this country. The 
result is that such foreign tutor and chrator 
have no rights, as such, in this country”. 
And in Dawson v. Jay (22), the Court 
appointed au English guardian for an 
English minor in Hngland refusing custody 
to & guardian appointed in America. But 
other cases are less uncompromising. In 
Nugent v. Vetzera (23), the Court, no doubt, 
maintained the guardians appointed in 

(22) 8 De G. M. & G. 764; 2 W. R. 311; 366; 2 Sm, 
& G. 199; 1 Jur. (N. s.) 37; 48 Eng. Rep. 300; 23 L. T. 
(o. 5.) 53; 98 R. R. 298. 


~ (23) (1866) 2 Eq. 704; 35 L. J. Oh. 777,12 Jur. 
(X. 8.) 781; 15 D. T. 33; 14 W. R. 960, 
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England. But it was careful to reserve to 
the foreign guardian the right to exclusive 
custody of his wards, to which he was en- 
titled by the order of the Court of his own 
country; and the right to that custody was 
the immediate matter in dispnte. It is 
material, with regard to the argument above - 
referred to from the non-residence of the 
minors, that no question appears to have been 
raised in this caseas to the jurisdiction of 
the foreign Court to appoint Vetzera as 
guardian, although it appears from the 
statement of facts that the minors were at 
the date of his appointment outside its 
jarisdiction for the purpose of education, 
like the minors in the case before us. So 
also in the next two cases, Hope v. Hope 
(10), and In re Willoughby (11), the minors 
and the opposing party (in whose custody 
they were) being in France; and, though 
there had been a formal settlement of pro- 
perty in the former case, the Lord Chancellor 
expressly declined to base his. decision 
appointing a guardian on it, 


To return from this digression as to non- 
residence to the bearing of these two cases 
on the doctrine of effectiveness, in neither 
of them was there any person within the 
jurisdiction against whom the Court could 
have expected to enforce its order; and they 
are, therefore, strong authorities, since 
only the possibility of the English appoint- 
ment being utilised in a foreign Court 
could have been in question. It must be 
conceded that in each of them, the foreign 
Court had stayed its hand in order that the 
decision of the English Court might bo 
known, and that a conflict between the 
Courts of the two countries was improbable. 
But the right of the English Court to 
interfere was contested strenuously and con- 
sidered fully. In these circumstances, it was 
said in Hope v. Hope (10), that there waa 
not a want of jurisdiction, but only a want 
of the power of enforcing it; and in In re 
Willoughby (11), to make a quotation, 
which represents the tenor of both decisions 
fairly, “It may well be that the French 
Court may give effect (though I do not say 
they ought to give effect) to our order 
and make it operative by giving to the 
persons whom the Court here thinks ought 
to be appoined guardians power in France 
to deal with the infant.,,,,,,or it may, if it 
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thinks fit, appoint those persons guardians, 
16 will be entirely a question for the French 
Courts. If, on the other hand, the French 
Oourt thinks that other persons ought to be 
appointed guardians, that is a matter with 
which we in no way interfere’. All this, 
mutatis mutandis, might be said in the pre- 
sent case; and it is sufficient to show that no 
ineffectiveness was to be apprehended in the 
decree to be passed, which could have 
deprived the learned Judge of jurisdiction. 
No doubt, the English or other Court, before 
which the plaintiff may attempt to use hia 
decree, will have other and valuable found- 
ations for any decision it may reach, the 
increased‘age of the minors and perhaps a 
viva voce expression of their preference, an 
advantage of which the learned Judge was 
deprived. But authority justifies the belief 
that the learned Judge’s decision also will 
have weight with the English Court and, 
if not indispensable to the plaintiff, will 
be of material assistance to him. In 
that direction, as well .as in those 
already indicated, it will, therefore, be effec- 
tive. The objection to it, based on its als 
leged ineffective character, accordingly, fails. 

This appeal coming on for final hearing. on 
the merits on tke 25th, 26th and 30th 
of September and the Ist, 2nd, 3rd, 6th, 7th, 
9th, lOth and lth of October 1913, 
respectively and the case having stood over 
for consideration till this day, the Court 
delivered the following 

JUDGMENT. 

WiurrE, O. J.—I have already dealt with 
the question whether the learned Judge had 
jurisdiction to grant the relief which he has 
given in this suit. The question remains 
whether his judgment should be upheld. 
The more important dates are as follows: — 

The defendant is the President of the 
Theosophical Society and the plaintiff has 
been a member of the Society since 1882, 
About the end of 1908, the plaintiff was ap- 
pointed Assistant Corresponding Secretary of 
the Esoteric Section of the Society and he 
aud his family took up their residence at the 
headquarters of the Society, Adyar, in a house 
which he occupied rent free. In September 
1909, he removed his two minor sons, Krish- 
namurti and Nityananda, from school, and 
they received gratuitous instruction at Adyar 
from one Mr. O. W. Leadbeater and others. 
The boys were then aged about 14 and ll. 
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The defendant first became acquainted with 
them in December 1909. Onthe 6th March 
1910, the plaintiff signed a letter (Exhibit A) 
by which he constituted the defendant the 
guardian of his minor sons. The plaintiff 
alleges iu the particulars which he was or- 
dered to deliver that in April 1910, he wit- 
nessed the incident which is described in para- 
graph lof the particulars. Hoe also alleges 
that between December 1910 and February 
1911 and on later dates, he was told by cer- 
tain parties that they had seen the incident 
mentioned in paragraph 2 of the particulars. 
In March 1911, the defendant took the boys 
to Benares and thence to England. In 
October 1911 they returned to Adyar and 
remained there until December 1911. Mr. 
Leadbeater, who had been at Adyar through- 
out, then took them to Benares. On the 31st 
December 1911, the plaintiff informed} Mrs. , 
Van Hook at Benares of the incident described 
iu paragraph l of the particulars. On the 
same day, the]plaintiff went to the defendant 
and demanded that the boys should be sepa- 
rated from Mr. Leadbeater, and referred her 
to Mrs. Van Hook for the reason. The 
defendant refused the plaintiff’s request. 
The plaintiff returned to Ádyar at the begine 
ning of January 1912 and made complaints 
to various persons. On the 19th January , 
1912, there was an interview at Adyar between 
the plaintiff and the defendant and several 
members of the Society. A note of the pro- 
ceedings at the interview was taken down by 
the defendant. .The note is to the effect that 
the plaintiff stated he had no objection to the 
boys being taken to England and that the 
gefendant said that she had separated the 
boys from Mr. Leadbeater. Mr. Leadbeater 
had left India about January 18, 1912. On 
January 26, 1912, the defendant left Adyar 
with the two boys for Benares and shortly 
afterwards took them to England. The 
boys were left with Mr. Leadbeater and 
others for a short time in Sicily, the defend- 
ant being in Hngland. The boys then 
followed the defendant to  Eugland, Mr. 
Leadbeater accompanying them to Genoa. 
It having come to the knowledge of the 
defendant that the plaintiff had been making 
inquiries with respect to the charge against 
Mr. Leadbeater contained in the second 
paragraph of the particulars, she wrote to 
him a letter on February 7, 1912, (Ex- 
hibit LL), in which she dismissed him from 
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his office of Secretary. On the llth July 
1912, the plaintiff wrote to the defendant & 
letter (Exhibit AA6) in which he purported 
to cancel the letter Exhibit A and asked her 
to hand over to him his two sons. In 
October 1912, the defendant returned to 


Adyar leaving the boys in England and the. 


plaintiff instituted this suit. - 

1 propose, first, to state what appears to me 
to be the law as to the rights of & father to 
the control and custody of his minor 
children. I do not think it has been sug- 
gested that the exposition of the law relating 
ito this matter contained in the judgment of 
Vice-Chancellor Kirdersley, In re Ourtis (24), 
is: not still the Law of England. [t is there 
Aaid down that the Court of Chancery cannot 
decide upon the custody of infants simply 
with reference to what is most for their bene- 
fit and cannot interfere with the rights of a 
father, unless he so conducts himself as to 
render it essential to the safety and welfare 
-f the children in some serious and important 
respect, either physically, intellectually or 
morally, that they should ba removed from 
his eustody. The Vice-Chancellor in his 
judgment cited the case of In re Fynn (25), 
^in which Lord Justice Knight Bruce made 
the following observations: "Of the present 
case, I may say that, were I at liberty, as I 
am not, to act on the view, which out of 
‘Court T should, as a private person, take of 
the course likely to be most beneficial for the 
4 fants, I should have no doubt whatever upon 
& 1e question of interfering with the father’s 
power. Without any hesitation, I should do 
s0; to what extent and in what manner I do 
mot.say. But there may and must be many 
‘cases of conduct, many cases of family differ- 


` ences, family difficulties, and family misfor- 


tunes,in which, though interposition would be 
for the interest and advantage of minor chil- 
dren, Courts of Justice have not the means of 
interfering usefully, or, if they have the 
means, ought not to interfere. 
* * * 

A man may be in narrow.circumstances, he 
may be negligent, injudicious and faulty as 
‘the father-of minors; he may be a person from 
whom the discreet, the intelligent and the 
well-disposed, exercising a private judgment, 


“os 


(24) 28 L. J. Ch, 458; 5 Jur, (N. 8.) 1147;7 W.R. 
474; 118 R. R. 844, 

(25) 2 De. Q. & S. 457; 64 Eng, Rep. 205 at p. 212; 
18 Jur, 483; 79 R. R. 284. 
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would wish his children to be, for their sakes 
and his own, removed; he may be all this 
without rendering himself liable to judicial 
interference, and in the main it 1s for obvious 
reasons well that it should be so. Before 
this jurisdiction can be called into action 
between them, the Court must be satisfied, 
not only that it has the means of acting safely 
and effieiently, but also that the father has 
go conducted himself or has shown himself to 
be a person of such a description, or i8 placed 
in such a position, as to render it not merely 
better for the children, but essential to their 
safety or ta their welfare,in some very serious 
and important respect, that his rights should 
be treated as lost or suspended—should be 
superseded or interfered with. If the word ‘es. 
sential’ is too strong an expression, it is nob 
much too strong.” The defendant suggested 
that the law as laid down in In re Curtis 
(24), was altered" by the Guardianship of 
Infants Act of 1886 (49 and 50 Vict, C. 27). 
No doubt, this enactment altered the law but 
its provisions, as it seems to me, do not touch 
the general principles to which Kindersley, 
V. O. referred. The cases in which the 
Courts have refused to deliver over a child 
when it has arrived at years of discretion to 
its father on a writ of habeas corpus are not 
in conflict with the rule of law that a father 
is entitled by the Law of. Hugland to the cus. 
tody of his children till they attain the age of 
91. In dealing with these habeas corpus 
eases Cotton, L. J., in his judgment in {z re 
Agar Ellis (26) says: “But, then, there are 


cases where, undoubtedly,the Court declined to 


interfere on habeas corpus in order to hand the 
child over to the father or to interfere with it 
when it was of the age of diseretion —the 
age of sixteen in the case of girls and the 
age of fourteen in the case of boys. For 
what reason is that? When au infantis so 
young a3 nob to be able in the eyes of the 
then unless 
that infant is ta the proper custody, that is 
to say, the legal custody of the father or the 
guardian appointed, ib is not 1a legal custody, 
and the very object of suing out a habeas 
corpus is to have ib ascertained whether the 


. person, who is sought to be brought up, is 


under duress or imprisonment; but no body 
aan be placed in the position of being under 


(26) 24 Oh. D. 317; 53 L. J. Oh. 10; 50 L. T, 161; 
82 W. R. 1. 
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duress or imprisonment if he expresses a 
wish to remain where he is at the time the 
writ is issued, that is to say, provided the 
person is competent to express such a wish; 
and if he does, itis the duty of the law to 
regard it,” 


In In re Agar Ellis (26), the’ minor was a 
girl of over 16, In that case, it was held that 
the Court will not interfere with the au- 
thority. of the father as regards the control 
and education of his children until they 
attain the age of 21 except (1) where by his 
gross moral turpitude he forfeits his rights, or 
(2) where he has by his conduct abdicated his 
paternal authority, or (3) where he seeks to 
remove his children, being Wards of Court, 
oub of the jurisdiction without the consent 
of the Court. The defendant pointed ont that 

.in the Agar Ellis! case (26), the children were 
in the custody of the father when proceedings 
were instituted by the mother. This, no 
doubt, isso, But forthe moment Iam only 
dealing with the principles of law which 
govern this question, and I do not think the 
fact that the children were in the custody of 
the father would give him greater rights than 
if they were not, In regard to the question, 
the benefit of the infant, Bowen, L. J., in the 
Same case said at page 397; “Then we must 
regard the benefit of the infant; but then it 
musb be remembered that if the words 'bene- 


fit of the infant’ are used in any buat the >` 


accurate sense, it would bea fallacious test 
to apply to the way the Court oxercises its 
jurisdiction over the infant, by way of inter- 
ference with the father. It is not the benefit 
to the infant as conceived by the Court, but 
it must be the benefit to the infant having 
regard to the natural law which points out 
that the father knows far better asa rule 
whatis good for his children than a Court 
of Justice can. 
* d * * i 
Except in cases of immorality, or where 
he (the father) is clearly not exercising. a 
discretion at all, but a wicked or cruel 
caprice, or where he is endeavouring to with- 
draw from the protection of the Court, which 
is entrusted with such protection by law, the 
custody of the infant, as a rule this Court 
does not and cannot intarfere, because it 
cannot do so successfully, or I should rather 
say because it cannot do so with the certainty 
that its doing so would not be attended with 
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far greater injury both to the infant itself 


and also to general social life. 
* " * 


$ 

As soon as it becomes obvious that the 
rights of the family are being abused to tho 
detriment of the interests of the infant, then 
the father shows that he is no longer the 
natural guardian—that he has become an 
unnatural guardian—that he has perverted 
the ties of nature for the purpose of injustice 
and cruelty. When that case arrives, the 
Court will not stay its hand; bub until that 
case arrives, it is not mere disagreement with 
the view taken by the father of his rights 
and the interests of his infant that can justify 
the Court in interfering." Mr. Simpson ‘in 
his Book on the Law of Infants on page 1831, 
3rd Edition, suggests that the law as laid 
down in In re Agar Ellis (28) “seems to be 
too narrow a statement of the law as ab 
preseut administered." and -the learned 
author refers to the judgment of Fitz Gibbon, 
L. J., in Re O'Hara (27). The strongest pas- 
gage in the judgment of the Lord Justice, 
which could be relied upon as supporting the 
suggestion that the judgments in I» re Agar 
Ellis (28) are too narrow a statement of the 
law, is the following:— It appears to me that 
misconduct or unmindfulness of parental 
duty, or inability to provide for the welfare 
of the child,. must be shown before the 
natural right can be displaced. Where a 
parent is of blameless life, and is able and 
willing to provide for the child's material 
and moral necessities in the rank and posibion 
to which the child by birth belongs—z.e., the 
rank and position of the parent--the Court 
is, in my opinion, judicially bound to act on 
what is equally alaw of nature and of society, 
and to hold, in the-words of Lord Esher, that 
‘the best place for & child is with its parent.’ 
Of course, I do not speak of exceptional cases, 
where special disturbing elements exist which 
involve the risk of moral or material injury 
to the child, such as the disturbance of 
religious convictions or of settled affections, 
or the endurance of hardship or destitution 
with a parent, as contrasted with solid ad- 
vantages offered elsewhere. The Court, 
acting as a wise parent, is not bound to 
sacrifice the child's welfare to the fetish of 
parental authority by forcing it from a 
happy and comfortable home to share the 


(27) (1900) 2 1r. Rep. 232. 
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fortunes of a parent, however innocent, who 
cannot keep a roof over its head, or provide 
it with the necessaries of life.” With all 
respect to the learned author, to my mind, 
there is nothing in this passage which in- 


dicates that the learned Lord Justice intended. 


in any way to dissent from the principle 
laid down in, In re Agar Hillis (26). In 
Thomasset v. Thomasset (23), Lindley, L. J., 
said that “independently of writs of habeas 
corpus, the Court of Chancery exercised the 
power of the Crown as parens patri over 
_ infants, and in exercise of this jurisdiction the 
power of the Court has always been much 
more extensive than that possessed by Courts 
. of common law undera writ of habeas corpus." 
The Lord Justice then refers toa case of 
Todd v. Lynes which is unreported, (see 
page 127, Simpson’s Law of Infants), where a 
father obtained an order for the delivery to 
him of the custody: of his son; a young man 
of 17 who had been persuaded by the de- 
fendant to leave his father and enter a 
monastery under the charge of the defend- 
ant. Asis pointed out in Thomasset v. Tho- 
masset (28), what the wishes of the boy were 
does not appear. 


In Heg. v..Gyngali (29), Lord Esher, M. R., 
pointed out the distinction between the com- 
mon-law jurisdiction under which the com- 
mon law Courts used to déal with these 
matters by habeas corpus, (I take it the learn» 
ed Judge did not mean this was the only way 
in which the common-law jurisdiction could 
be exercised), and the Chancery jurisdiction. 

At common law,” the Master of the Rolls 
said, the parent had, as against other per- 
sous generally, an absolute right to the 
custody of the child, unless he or she had 
forfeited it by certain acts of misconduct,” 
The Chancery jurisdiction was a paternal 
. jurisdiction "in virtue of which the Chancery 
Court was put to act on behalf of the Crown 
as being the guardian of all infants," I do 
not think the Master of the Rolls meant to 
suggest that in the exercise of this jurisdic- 
tion, the natural rights of the parent were not 
considered. All that was laid down was that 
a Court of Chancery could supersede the 
natural rights of a parent if the welfare of 


(28) (1894) P. 295; 63 L. J, P, 140; 71 L. T. 149; 42 
W.'R. 658; 6 R. 637. 
(29) (1898) 2 Q. B. 232; 62 L. J. Q. B. 559, 4 RN. 
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the infant demanded it. In E. v. Gyngall 
(29), the Masterof the Rolls cited with ap- 
proval the passage from the judgment of 
Knight Bruce, V.O., in [n re Fynn (25), to 
whichl have referred. I may also refer to Re 
Mc Grat (30), a case in the Chancery Division 
decided a year before & v. Gyngall (29). 

As regards the Indian eases, thia High 
Court would seem to have acted in acoord- 
ance with the principles of the decision of 
In re Agar Ella (26), see Reade v. Krishna 
(6) aud Pollord v. Rouse (31). Certain Indiau 
authorities were cited by the defendant. In 
In the matter of Satthri (82), the application 
was for an order in the nature of Habeas 
Corpus. On the facts of that case, the Court 
was not satisfied that the application by the 
mother was bona fide, the mother being a 
servant earning 8 annas a month and having 
no home of her own; and was of opinion that 
the mother had precluded herself by her 
conduct for 8 years from demanding that the 
child should be given up to her and further 
that to do 30 would be most detrimental to 
the welfare of the child. In Sarat Ohandra 
Ohakerbati v. Forman (83), the application for 
the custody of the minor was made not by 
his father but by his brother. The report says 
that the father had “gone to Benares to end 
his days there” (p. 219.) I am unable to 
assume, from this, as the defendant invited us 
to assume, thatthe natural rights of the father 
had devolved upon the elder brother. In 
view of what I conceive to be the law, I feel 
considerable doubt as to whether I should 
be prepared to follow the decision of the 
Allahabad High Court in Bindo v. Sham Lal 
(34) and of this Court in Muthuveerappa 
Oheliy v. Ponnuswami Ohetty (Lingammah) 
(85). In Mokoond Lal Singh v.Nobodip Chander 
Singha (36), the Court decided on the facts 
of that case that the prima facte right of the 
father was displaced. See also In the matter 
of Joshy Assam (37). Inthe case of Re Gulbaz 
and Lélbat (38), where it was held that the 

(30) (1898) 1 Ch. 143; 62 L.J. Ch. 208; 2 R. 137; 
67 L. T. 686; 14 W. R. 97. 

(81) 6 Ind. Cas. 754; 33 M. 288; 8 M.L,'T, 47; (1910) 
M. W. N. 187. 

(32) 16 B. 307. 

(38) 12 A, 213; A. W. N. (1890) 80. 

(84) 29 A, 210; A. W. N. (1907) 24; 4 A, L. J, 42, 

(85) 13 Ind, Cas. 16; (1911) 2 M. W. N. 561; 10 M. 
L. T. 477; 22 M. L, J. 68. 

(36) 25 C, 881; 2 C. W. N, 379. 

(97) 23 C. 290. 

(38) 32 B. 50; 9 Bom, Ly R. 923, 
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interest, well-being and happiness of the 
minors ought to be the paramount considera- 
tion of the Court, both the parents were 
dead. It was suggested by the defendant, 
though I do not think the contention was 


very Beriously pressed, that the Law of Eng- - 


land was more favourablé to the naturàl 
rights 6f the father than the Hindu Law. I 
do not think this has been suggested in any of 
the Indian cases, and I am not prepared to 
accede to it. In Muthuveerapp2 Ohetty v. 
Ponnuswame Ohetty (35), the learned Judea, 
no doubt, say that the texts of Hindu Law do 
not recognise any absolute rights of guardian 
in any one. But neither does the law of 
England. 

So far I have dealt with the géneral ques- 
tion of the natural rights of the father. In 
this case, however, we have what purporte 
to be an éxpress delegation of the father’s 
rights by Exhibit A, the letter of the 6th 
March 1910, and what purports to be an 
express révocation of that delegation by 
Exhibit AA6, the letter of the llth July 
1912. It dees not seem to be material 
whether the letter Exhibit A is to be regard- 
ed as a waiver, or an express delegation, of the 
plaintiff's paternal rights. Ifit is to be 
regarded asa waiver, it does notin itself 


operate so as to preclide the fathér from. 


re-asserting his rights. If it.is to be régarded 
as an express delegation, I think the delega. 
tion is prima facie revocable, though there 
may be circumstances which would lead a 
Court to hold that the delegation ought not to 
be revoked. In In re Agar Ellis (26), Cotton, 
L. J, said on page 333: “The father, al. 
though not unfitted to discharge the duties of 
a father, may have acted in such a. way as to 
preclude himself in a particular instance from 
insisting on rights he would otherwise have; 
as. where a father has allowed, in consequence 
of money being left to a.child, the child to live 
with a relative and be brought up ina way 
not suited to its former stationin life or to the 
means of the father. There the Court says 
you have allowed that to'be done, and to 
alter that would be such an injury to the 
child that you have precluded yourself from 
exercising your power asa father in that 
particular respect, and then the Court 
interferes to prevent the fathér from having 
the custody of the child, not because he js 
immoral or has forfeited all his rights, but 
because in that particular instance he has so 
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acted as to preclude himself from insisting on 
what otherwise would be his right, That 
was the case in Lyons v. Blenkin (39) which 
has been cited." 


There can be no question in this case that 
the agreement of March 1910 has been acted 
on. In Reg. v. Barnardo (40), Lord Esher 
said that, if the parent .revoked the 
agreement before it had been acted on, it 
would not be binding. Lord Justice Lindley, 
however, laid down the lawon much more 
general terms. He said on page 315: “Not. 
withstanding such an agreement, the parent 
would be the legal guardian of the child, and 
she is incapable of binding herself not to 
exercise her rights as such. She could, 
therefore, revoke the agreement at any mo- 
ment, as could any other guardian in a similar 
ease," Mr. Justice Wallis, in Pollard v. 
Rouse (81), stated the law iu much the same 
way. He said on p. 292: “This delegation of 
parental authority to the plaintiff 1s revocable 
at any time, and ib is the duty of the parents 
and guardians to revoke it, if used to the 
detriment of the children.” This question 
is discussed by Mr. Simpson on page 135 and 
by Sir E. J. Trevelyan in his book on the 
Liaw of India relating to Minors on page 70. 
The latter states the law thus: “A father 
may also lose his right to the guardianship 
‘of his children, and to the control of their 
éducation, where he has permitted another 
person to maintain and educate them, and 
it would be detrimental to the interests of 
the children to alter the manner of their 
maintenance or the course of their secular 
or religious education. The Court will not, 
when he has acquiesced for some time, permit 
him arbitrarily or Capriciously to alter the 
mode of their maintenance and education, or 
to take them from the custody in which he 
has allowed them to remain." There are 
further observations on the subject on page 
132, 

Asthe authorities were very elaborately 
discussed inthe course of the argument of 
this appeal, I have thought it necessary to 
refer to them at some length. I am prepared, 
however, to accept and apply the snecinct 
statement of the law which is to be found in 
Lord Halsbury’s Law of England, Volume 17, 


(89) Jacob 245; 37 Eng. Rep. 842; 23 R. R. 381. 
(40) 23 Q. B. D. 805; 58 L. J. Q. B. 558; 61 L. T. 
647 37 W. R, 789. : 
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page 107: “After a surrender by him" (the 
father) "of the custody has actually taken 
place, he can recover the custody unless his 
doing so would be injurious to the interests 
of the child.” 

The defendant contended, with reference 
to my judgment on the question of jurisdic- 
tion, that inasmuch as ihe jurisdiction 
exercised by the learned Judge was the 
equity jurisdiction given by the Letters 
Patent, the Court would look solely to the 
welfare of the infants. I cannot aceade to 
this I do not think that the Courts in equity 
‘have ever professed to look solely to what 
appears to them tobe the welfare of the 
infant without.regard to the natural rights of 
the father. The judgment of the Master of the 
Rolls in R. v. Gyngall (29) speaks of the 
"suppression" of the natural rights. This 
seems to me to involve that the natural rights 
must be recognised and considered. 

There is one other question of law to which 
I desire torefer before! pass to the facts The 
efiect of the appointment of the father, as 
guardian in this case, was to extend the 
period of minoriby of the elder boy to the 
age of 21, At the time the order was 
made the elder boy was nearly 18, the 
ordinary age of majority under the Indian 
Law; We were referred by the defendant to 
In the matter of the petition of Nasirun (41), 
where it was held that an application for the 
certificate of guardianship under Act XL of 


1858, which, if granted, would prolong the. 


minority of the -infant from 18 to 21 should 
not be granted, whenthe alleged minor is 
admittedly on the point of attaining the age 
of 18, unless under particular circumstances, 


. ag where very great weakness of mind was. 


proved, or whereil was shown that there 
was some absolute necessity for making such 
order. The words “absolute necessity"! are of too 
general a character to enable us to derive much 
assistance from this decision. The fact that 
a minoris nearly 18 when an order i8 asked 
for which will have the effect of extending 
his minority, 1e, no doubt, a matter to be taken 
into consideration by any Court which is 
called upon to determine whether in all the 
circumstances of the case such an order 
should be made. The defendant asked to be 
allowed to sdduce in evidence certain affidavits 
. made in England which she professed to rely 


(41) 6 C. 19; 6 C. L. R, 210. 
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on by way of answer to an application to 
commit her for contempt, which had been 
made to this Court, These affidavits are, of 


-course, not evidence for the purposes of this 


appeal. The defendant did notask fora 
commission to examine as witnesses the 


parties by whom the affidavits were made. 


At the trial and on the hearing of this 
appeal, several questions were discussed 
which bore more or less directly on the ques- 
tion of the welfare of the boys. There is the 
question as to what has been called the 
"deification" of the elder boy. This is raised in 
the 10th issue. “Has the defendant stated that 
the elder boy is or is going to be Lord Christ 
or Lord Maitreya”? The finding of tke learned 
Judge was in the affirmative. There can be no 
question I think, that, in the first instance, 
the two boys were taken charge of by Mr. 
Leadbeater and afterwards by the defendant 
for educational purposes with a view to their 
being sent to an Huglish University. I do 
not doubt that the plaintiff, who had been a 
member of the Theosophical Society since 
1882 and for some years had been a Secretary 
of the Esoteric Section of the Society, con- 
templated that the education should be in 
accordance with the views and tenets of 
Theosophy. The idea that the boy was to 
become vested with extramundane attributes 
was, I think, a later development. With 
regard to this, Sir Subramania Aiyar, with 
reference to the plaintiff’s consenting to the 
boys being taken to England, said in his 
evidence (p.  944).—the pages in the 
printed books are numbered oconsecutively:— 

The great inducement, as I gathered, was 
that the boys were going to get an English 
University education which was beyond his 
(plaintiff's) power to give.” In cross. 
examination, he said (p. 346): "Plaintiff was 
induced to sign the letter only for the sake of 
English University education. The English 
University education was the one thing which 
influenced him." 


I do not think that the defendant queg- 
tioned the finding cf the Judge that although 
the plaintiff was aware, whenhe signed tho 
letter of the 6th March 1910, (Exhibit A) 
that the defendant desired to bring up the boys 
in such a manner as to develop their Spiritual 
powers, neither the plaintiff nor the defendant 
contem plated the development of the elder 
boy into a vehicle” for the manifestation of 
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supernatural powers or persons, The de- 
fendant denied in her evidence that she had 
ever said that the elder boy was, or was to 
be, the Lord Christ or the Lord Maitreya; 
but she admitted having said that she be- 
lieved that “his body would be the vehicle 
_for his reincarnation.” In cross-examination 
in answer to the question: “Do you believe 
his body will be used by the Lord Maitreya?” 
she said “Ido. I admit..,that I do believe 
that the body will be used by Lord Maitreya 
some years hence.” In an address by the 
‘defendant published in one. of the Theoso- 
phical Journals (Exhibit P), we find a state- 
ment that “the body of the disciple Alcyone 
(i. c. the elder boy) has been handed over 
to those who have come down with him 
through the ages, to be trained and made 
ready for a similar destiny,” the destiny 
boing the surrender of the body to Christ 
(p. 159). The defendant met the argument 
that the fostering of such ideas as these in 
a .boy. of fifteen or sixteen years of age would 
necessarily be prejudicial to his moral and 
intellectual welfare, by the contention 
that the setting before him of this ideal 


would necessarily have a purifying ‘and en-, 


.nobling effect. There might be something 
in this if what was set before him was that 
this destiny might be in store for him if he 
proved worthy of it. But Í understand the 
defendant's evidence to be that the body of 
the boy had already bean selected for the 
purpose of becoming the "Vehicle" In 
paragraph 12 of her written statement, the 
defendant says itis true that respectable 
people have prostrated themselves before 
him. He was made the head of an Order 
called the Star of the East (the proceedings 
at one of the meetings of the Order are 
described in -an article in a Theosophic 
Journal, Exhibit C, published in February 
1912) and he underwent two ceremonies of 
initiation as to the nature of which there is 
no evidence. Ib may be said that all this, so 
far from stimulating the moral and intel- 
lectual qualities of the boy, might have an 
opposite effect. I do not profess to know 
how much there is in common between the 
tenets and beliefs of the Hindu religion and 
the tenets and beliefs of Theosophy. I am 
prepared to assume that there is a very 
great deal, I am also prepared to assume 
that the plaintiff is a pious Hindu and that 
he was, when he signed Exhibit A, an ardent 
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Theosophist. But there is all the difference 
between a mau holding abstract views in a 
matter of this sort and being a consenting 
party to these views being given effect to: in 
the person of his own son. A father may 
believe in the doctrine of re-incarnation and 
may have given expression to that belief, 
but he may well be reluctant that the body 
of his own son should be the medium. 

I do not think that the plaintiff when he 
signed Hxhibit A contemplated that the boys 
were to be devoted to lives of poverty and 
celibacy. I donot suggest that the import- 
ance of an education at Oxford, which I 
doubt not was the chief inducement of the 
father when he consented to the boys being. 
taken to England, was ever lost sight of by 
the defendant, but it was, I think, regarded 
by the defendant and by Mr. Leadbeater as 
subordinate to the main purpose to which 
the life of the elder boy was to be devoted. 
We find the defendant writing to a corre- 
spondent(HxhibitQQ)on the 4th June 1912:— 
"Both Mr. Leadbeater and I are quite in- 
different as to Krishna (the elder boy) taking 
a degree. A degree is of no value to a spirit- 
ual teacher and Nitya’s (the younger boy’s) 
degree would bring no credit to us but ouly 
to his family.” 

I now pass to a topic which [ desire to dis- 
cuss as briefly as possible, and that is, the 
connection of M le a e 
boys. There c es no question that. the” 
defendan^" and Mr. Leadbeater were closely 
associated in Theosophical work and were 
in strong sympathy with each other. In 
this connection, I need only refer to Exhibits 
T and G. Exhibit F is an extract from an 
article written by Mr. Leadbeater in the 
Adyar Álbum, a work which was on sale 
to the public in 1911, in which he says, 
speaking of the} defendant, (page 155):— 
"Whether you understand or not, you will be 
wise to follow her implicitly, just, because 
she knows. This is no mera supposition on 
my part, no flight of the imagination; I have 
stood beside your President in the presence 
of the Supreme Director of evolution on this 
globe, and Í know whereof I speak. . Let the 


wise hear my words and act accordingly.” 


In Exhibit G, the defendant, writing in the 
following year of Mr. Leadbeater in a Theoso- 
phist Journal, says, amongst other things:— 
“By hard patient work, he has won rewards’ 
perfecting each faculty on plane afier plane, 
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gaining nothing without hard work, as he 
has often said, but gaining surely and steadi- 
ly, until he stands, perhaps the most trusted 
of his Master’s disciples, ‘on the threshold of 
Divinity.’ ” 

The findiog of the learned Judge in para- 
graph 4 of his judgment seems to me to be 
supported by the evidence. The finding is:— 
“It is clear that the plaintiff's children were 
first selected as likely subjects for training in 
the tenets of the Society by Mr. Leadbeater, 
who professes to have pecaliar powers in 
this respect, and that it was through his in- 
fluence that the defendant was induced to 
take an interest in them, and that from the 
first Mr. Leadbeater desired ‘to get the 
children under his own control and out of 
that of the plaintiff whom he regarded as an 
obstacle to his own purposes. (See Mr. 
Leadbeater’s letters Exhibits W2, W3, W4, 
dated December 1909 and Exhibit Yl, dated 
3rd January 1910)." To the letters referred 
to by the learned Judge, I may ada Exhibit 
Y5 -dated the 18th April 1910. I think I 
may fairly say that the defendant's regard 


for and trust 1n, Mr. Leadbeater was, unquali-. 


fied except with regard to certain opinions 
which Mr. Leadbeater held in regard to boys. 
As regards these opinions, the defendant con- 
demned them as mischievous, and [ do not 
doubt that the defendant implicitly believed 
Mr. Leadbeater's promise that he would 
not preach or practise what have been des- 
cribed as his ‘unconventional’ doctrines. Mr. 
Leadbeater's ‘unconventional’ views are to 
be found in Exhibit XVI, a letter written by 
him to a correspondent on the 27th February 
1906, in Exhibit H, a letter written by him 
to the defendant on the 30th June 1906, and 
in Exhibit J, a letter written by him to the 
defendant on:the llth September 1906. The 
defendant’s attitude in the matter is indicated 
in her circular letter (Exhibit XIV) and in 
her letter to Mr. Leadbeater of the 6th 
August 1907 (Exhibit X!I), to which he 
replied by his letter dated the 80th August 
1907 (Exhibit XIII. “In eross-examination 
with regard to this matter, certain answers 
were given by Mr. Leadbeater which are to 
be found at page 377, lines 12 to 29. With 
regard to this part of the case, the learned 
> Judge observed in paragraph 14 of his Judg- 
ment: "Mr. Leadbeater admitted in his evi- 
dence that he has held, and even now holds, 
opinions which I need only describe as cere 
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tainly immoral and such as to unfit him to 
be the tutor of boys, and, taken in eonjunc- 
tion with his professed power to detect tho 
approach of impure thoughts, render him 
a highly dangerous associate for children. It 
is true that both he and the defendant de- 
clared that he has promised not to express or 
practise those opinions but no father should | 
be obliged to depend upon a promise of this 
kind.” I entirely agree. 

It was contended by the defendant that in 
this matter, the plaintiff acted ‘with his eyes 
open’ and was aware of the opinions enter- 
tained by Mr. Leadbeater when he consented 
to the arrangement which brought his sons 
into close relations with him. The plaintiff 
had been a member of the Theosophical 
Society since 1882. In 1906, there was an 
inquiry with reference to certain complaints 
which were made against Mr. Leadbeater, 
before au advisory committee. A report 
was made and Mr. Leadbeater resigned bis 
membership of the Society. There was a 
subsequent investigation as the result of which 
Mr. Leadbeater was exonorated, and he subse- 
quently re-joined the Society. The plaintiff 
in examination-in-chief, in speaking of a 
circular recommending the re-admission ‘of 
Mr. Leadbeater iuto the Society (which 1 
take is Exhibit XIV), said that he voted for 
his admission because the defendant said that 
he was innocent and that he believed it at . 
the time because he had faith in the defeud- 
ant (page 293). He denied (page 247) have 
ing received the letter or ever having seen it 
and said that he did not know that.Mr. 
Leadbeater had been acquitted by any Com- 
mittee and that the General Council had said 
that he might re-join if he wished (page 248). 
He also said that he did not remember 
what the defendant stated in her Pre- 
sidential address at the convention in 1908 
and that he knew ‘nothing about the 
scandals in 1906. In 1906, the plaintitf 
was nob associated with the Esoteric Section 
of the Society, and, although I think it 
is extremely probable that he knew a 
great deal more about the charges against 
Mr. Leadbeater and the consequent pro- 
ceedings than he was prepared to admit 
in the witness-box, his story that he voted 
for his (Leadbeater’s) re-admission because 
he (the plaintiff) had entire conSdence in 
the defendant does not seem to be au 
unreasonable one, In connection with this 
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question, one of thse defendant's witnessai, 
who was examined on commission in 
Bombay and who says that he joined the 
Theosophical Society nine or ten years ago, 
said that he knew that Mr. Leadbeater 
had resigned the Society, that at the 
convention held at Madras a resolution 
, was passed asking him to re-join the Society, 
that he did not know anything of any 


inquiry into the charges against Mr. 
Leadbeater, that he had. not seen any 
records in connection with that inquiry 


and that he knew about his resignation only 
at the time when the resolation for his 
re-instatement was passed. 

Assuming that in March 1910, the 
plaintiff was willing ‘with his eyes open’ 
that the boys should be closely associated 
with Mr. Leadbeater, aud signed the letter 
(Exhibit A) knowing that they would be 
closely associated with him, I am not 
‘prepared to say that it was not within 
his rights as a parent to take up a different 
attitude later, even if nothing had sub- 
sequently taken placa which might afford 
ground for suspicion that the complaints 
made in 1906 were not without founda- 
tion. . 

I now pass to the specific charges of 
immorality brought by the plaintiff againat 
Mr. Leadbeater. They are referred to in 
paragraph 5 of the plaint and are described 
in the particalara delivered in pursuance of 
the order of the learned Judge. As regards 
the second charge, 1 doubt whether the 
Statements of witnesses who speak to what 
Laxman told them are evidence. It seems 
to me that this charge really depends 
upon the evidence of Laxman who was 
‘called as a Court witness. His evidence 
is to be found at page 278 of the printed 
papers, (a previous statement in writing 
as to what he said he saw is to be found 
in Exhibit VII) and it is quite clear that 
his evidence is insufficient to support a 
charge of an unnatural offence or any aci 
of gross indesency on the part of Mr. 
Leadbeater. With regard to the first 
charge, the. plaintiffs evidence, if true, 
would establish that Mr. Leadbeater had 
been guilty of grossly indecent conduct in 
connection with the elder boy. The eri. 
dence given by the plaintiff in the 
‘examination-in-shief at the trial with 
regard. to this is in accordance with the 
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evidence of Mrs. Van Hook, who was 
called by the defendant. It is also in 
accordance with the evidenca of Mr. 
Bhagavan Das, who was examined on com- 
mission as to what the plaintiff told him. 
The defendant denied that, when she 
returned to Adyar in April 1910, the. 
plaintiff told her anything about what he 
had seen himself. Much was said on the 
hearing of the appeal with regard to the 
alteration in the dates with reference to 
the charges. The evidence of the witnesses 
who spoke to the report made tothem by 
Laxman would fix the date of the incident 
which 1s made the foundation of the charge of 
uunatural offencs as prior to the date when 
Exhibit A was signed by the plaintiff. 
The plaintiff’s case is that, although the 
evidence of these witnesses as to the 
character of Laxman’s report to them is 
true, their evidence is untrae with regard 
to the date when Laxman said he witnessed 
the occurrence, aud that the dates when 
Laxman said he witnessed the occarrence 
was subsequent to the signing of the 
agreement. I need not discuss „this question, 
beacause, assuming the statements of these 
witnesses with reference to what Laxman told 
them are evidence at all which I doubt, the 
evidence is, in my opinion, altogether insuffi- 
sient to establish the offence charged in 
paragraph 2 of the particalars. Although 
Mr. Leadbeater was not and could not well be 
represented before us, the defendant took 
upon her shoulders the burden of his defence 
with regard to these charges. She discharg- 
ed the task of defending him with extreme 
zeal and with great ability. She sought to 
show that, in view of the changes in the 
alleged dates and of the variation in the 
character of the alleged offence, no Court of 
Law would hold Mr. Leadbeater guilty either 
of an unnatural offence, or of grossly indecent 
conduct in connection with the elder boy. 
One thing she did not do. She did not place 
before the Court the evidence of the boy 
himself. Bat, speaking for myself, having 
regard to her strong affection for the boy, 
which 1 do not doubt, and to the nature of 
the charges, [ do not think she can be blamed - 
for not putting the boy into the witness-box. 
Of course, I do not overlook the fact, that the 
defendant, no doubt, realized that by briaging 
the boy to Madras, shewonld have asacrifiead 
the advantageous position which she holds 
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so long as the boys remain in England. 

'I will say nothing more with regard to this 
part of the case because [ am not prepared 
to differ from the conclusion of the learned 

Judge that for the reasons stated in para- 

graphs 5 to 12 of his judgment, the 6th and 

7th issues should be auswered in the negative. 

Tam not, however, altogether in agreement 

with the view expressed by the learned Judge 

that it was the plaintiff’s knowledge that his 

surrender of the rights of guardianship con- 

tained in Exhibit A was irrevocable which 

induced him to search for something which 

would influence the Court in revoking the 

agreement and so caused the revival of 

charges similar to those made against Mr. 

Leadbeater in 1506, 

This brings me to the question as to how 

. far the fact of these charges that were made 
by the plaintiff can be recoaciled with good 
faith on his part and a single-minded desire, 
whether mistaken or not, to do what was 
best for the welfare of his boys. The ques- 
tion as to how far the plaintiff acted in good 
faith is, of course, of the greatest importance 
with reference to the question of the boys’ 
welfare, because it is obvious that their in- 
terests would be greatly prejudiced if they 
were handed over to the guardianship and 
. custody of a man prepared to make charges 
of this character in connection with hia boys 
knowing them to be false. It was pointed 
out that as regards the second charge, the 
evidence, evenif true, would only establish 


indecent behaviour, and this was relied on as - 


showing that the charges were made wantonly 
and maliciously and with the knowledge they 
. were false. It has been suggested that the 
plaintiff is a tool in the hands of those who 
desire to injure the defendant. I may refer 
to the evidence of the plaintiff on pages 239 
and 273. I will assume that the plaintiff is, 
to some extent at any rate, being made use of 
by others who supply the sinews of war and 
who have their own ends to serve. This, in 
itself, is not incompatible with the plaintiff 
being actuated by au honest desire to do what 
he now conceives to be, although his views 
might formerly have been otherwise, for the 
best interests of his boys. Very great stress 
has been laid by the defendant upon the fact 
that the plaintiff made a criminal charge of 
a very revolting character in which his own 
son was involved. [am not impressed by 
this. If the father honestly believed that 
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something had happened which would justify 
the second charge, he was placed in a terrible 
predicament. If he sought to bring the man 
to justice, he exposed himself to the accusa- 
tion that he was bringing a charge against 
the child. If for the sake of saving the child, 
he did nothing, he exposed himself to the 
accusation of allowing a terrible crime to 
remain unpunished. From the very nature 
of the offence, he could not do anything with- 
out implicating the boy. The plaintiff in 
cross-examination said (page 245): “My 
accusation was against Leadbeater associating 
with the boys and not against the boy him- 
self. I never said anything against my boy. 
My complaint was against Leadbeater.” 

It appears to me that there are undisputed 
facts which might not unreasonably have 
given rise to serious suspicions against Mr, 
Leadbeater. | do not say that his conduct 
was criminal; I do not say that acts of gross 
indecency have been proved; but I do say 
that, in my judgment, his behaviour in con- 
nection with these boys was unseemly and 
indecorous. In this matter, I will take the 
evidence of Laxman, the defendant's own 
servant who is stillin her service, and the 
evidence of the defendant's witnesses. Ag- 
cording to Laxman, be saw the elder boy and 
Mr. Leadbeater in the bath-room, the boy 
was naked and Mr. Leadbeater's coat was up 
to the waist and he had no pajamas (wit- 
ness apparently indicated the length of the 
shirt half-way down thigh). In examination- 
in-chief, Mr. Leadbeater said (page 367): 

"Q.—Through that time, 1909, I want yon 
just to remember the succession of events 
about the bath-room. Where did the boys 
first bathe when you knew them? 

A.—Ata well in Vasantamantapam within 
the headquarters. 

Q.—What did that lead you to do? 

A.—It eventually led me to offer the use of 
my bath-room in place of it. 

Q.—So that they bathed in your bath- 
room for & time? 

À.—Y esi 

Q.—Now, will you say please quite frankly 
what changes were introduced in their bath? 

A —lintroduced carbolic soap and hot 
water for the hair, and taught them to bathe 
in the ordinary English way so aa to be really 
clean. 

Q.—And that means as 
bather ? 


regards the 
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A.—That he soaped himself all over. 

Q.—Dressed or not? 

A.— Quite undressed, certainly. 

Q.—Were you fully. dressed? 

A.—I had nothing to do with ib except on 
two occasions when I went in and superin- 
tended". Mrs. Van Hook said in cross-ex- 
amination (page 829);— f know that Mr. 
Leadbeator took the boys into his bath-room 
and said that he should teach them how to 
bathe like gentlemen.” It seems to me that 
it did nob come within the province of Mr, 
Leadbeater, a gentleman of over 60 years of 
age, as the tator and spiritual adviser of these 
boys, to superintend privately and  per- 
sonally their bathing arrangements. | 

The character of the suspicious—to put it 
no higher-—which the plaintiff entertained 
against Mr. Leadbeater was such that it may 
well be that the plaintiff’s’ mind was dis- 
turbed and thrown off its balance, aud that 
he lost the power to see things and judge 
things in their true proportions, and to ex- 
ercise a sound judgment with reference to 
any conclusion which he might come to. As 
I have said, I think the plaintiff knew a 
great deal more about the nature of the 
charges brought against Mr. Leadbeater in 
1906 than he was prepared to admit, This, 
in fact, is the defendant’s case. With his 
knowledge of Mr. Leadbeater's history in this 
connection, ib is scarcely extraordinary that 
a man, whose mind had possibly become a 
little morbid by reason of the atmosphere of 
mystery and mysticism and alleged extraor- 
dinary happenings in which he lived should 
have dwelt on something which. he saw, ob. 
jectionable and indecent though not criminal, 
until he became obsessed with the idea that 
Mr. Leadbeater’s condact in connection with 
these boys had been such as to warrant the 
charge of an unnatural offence. Unnatural 
offence” for the purpose of the Penal Code is 
a technical term. In its non-technical sense, 
it only means something contrary to nature. 


One thing is clear, that, although the plaint- 
fg feelings towards Mr. Leadbeater in 
1910, were those of bitter hostility, he enter- 
tained for the defendant feelings of affection 
and esteem which remained unchanged till 
July 1912. On the 23rd January 1912, we 
have a letter from him to the defendant, Ex- 
hibit AA2 in which he says (page 117): 
"However unkind you may make your exs 
ternal attitude towards me appear to be, I 
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feel quite certain that you have inside the 
same love and tenderness you have been 
showing me during the last three years. I 
shall cling to you as a son toa mother. Once 
a mother, you are a mother forever.” There 
san be no question that the plaintiff demaud- 
ed the separation of the boys from Mr. Lead- 
beater at the end of 1911. The defendant 
refers to his having rushed up to her room 
when they were at Benares, crying and sob. 
bing, and saying that the boys must be come 
pletely separated from Leadbeater. When 
the defendant asked ‘why’, the plaintiff said 
he could not tell her, that he had told Mrs. 
Van Hook. This, no doubt, took place about 
a year and 8 months after the date ` when the 
incident referred to in paragraph 1 of the 
particulars according to plaintiff took place. 
Having regard to the nature of the alleged 
incident, the fact that the defendant was a 
lady, and the fact thatshe entertained feelings 
of respect and affection for Mr. Leadbeater and 
had placed implicit confidence in him,—the 
delay on the part of the plaintiff in making 
any communication in the matter to the 
defendant does not seem very extraordinary. 
His story that he preferred to tell Mrs, Van 
Hook, who is a doctor, does not seem to me 
unnataral. The plaintiff seems to be a man 
of -no particular strength of character, 
emotional, possibly somewhat hysterical, and 
swayed one way or the other by the impulso 
of the moment. His temperament would 
seem to be reticent and retiring. The 
difficulty which, according to the evidenos, 
Mrs. Taylor experienced in obtaining the 
data for the biographical notes which she 
desired to publish about the elder boy shows 
the plaintiff was.a man who did not desire 
to court publicity or notoriety. The final 
rupture with the defendant meant the 
sacrifice of a .friendship which he evidently 
greatly valued; the abandonment of all 
advantages which he would naturally hope 
for from his boys going to an English 
University, and possibly another scandal 
similar to that which appears to have shaken 
the Society to its foundations in 1906. In 
these circumstances, can it be wondered at 
that a man would hesitate before taking a 
final and irrevocable step ? 


A point was made that, even if the 
plaintiff could not bring himself to make a 
communication to the defendant, he might 
have given information to Sir Subramania 
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Iyer, the Vice-President of the Society. To 
my mind, the plaintiff’s explanation seems 
natural. Speaking of Sir Subramania Iyer, 
he said in answer to the question: “Did 
you not know he would not tolerate such 
an offence P", he said “He was no friend 


_of mine nor a man much known to me, 


I knew he had a great friendship of Mr. 
Leadbeater and thought him a big man,” 
He went on to say:— I was not so much 
acquainted with him as to know that he 
would help me. I told him I had a grievance 
against Mr. Leadbeater.” 

The letter written by Mr. Leadbeater to 
the defendant on the 18th April 1910, 
(Exhibit Y5), a few days after the date 
when, according to the plaintiff's evidence, 
the episode described in paragraph (1) of 
the particulars occurred, shows the existence 
of feelings of strong hostility as between 
the plaintiff and Mr. Leadbeater. We find 
Mr. Leadbeater writing: “It is good that old 
Narayaniah has to work hard at Besant 
Gardens, for on the whole it keeps him out of 
some of his mischief, and gives him less time 
to brood over imaginary wrongs.’ I do not 
find the explanation given by Mr. Leadbeater 
in his evidence that some quarrel about tke 
boys’ food was the immediate cause of these 
feelings of hostility at all convincing. It 
is not disputed that justat this time tho 
plaintiff was extremely anxious to get the 
boys away. In all the circumstances of 
this very unusal case, [ am not prepared 
to hold that the plaintiff's conduct in con- 
nection with the charges against Mr. Lead- 
beater was of such a character as in itself 
to show that he is unfitted to be entrusted 
with the care and custody of the boys 
or that it would be detrimental to 
their interests if they should be restored to 
him. 

I will deal quite shortly with the question 
whether in January 1912, the defendant gave 
an undertaking: shortly before the boys 
were taken to England that they should be 
kept apart from Mr, Leadbeater. There can 
be no doubt that when the plaintiff demanded 
that the boys should be separated from Mr. 
Leadbeater at the end of 1911, when the 


~ plaintiff told the defendant that he had made 


jacommunication to Mrs. Van Hook, that 
ithe defendant refused the plaintiff’s request. 
As to what happened on January 19, 1912, 
shortly befere the boys were taken to 
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England, when the memorandum  (Hxhibit 
XI) was made by the defendant, in con- 
nection with the separation of the boys from 
Mr. Leadbeater, the evidence is conflicting. 
The learned Judge was unable to hold that 
on that occasion the defendant declined to 
give the promisa that the boys should 
never be brought into association with Mr. 
Leadbeater. I am not prepared to say that 
the Judge was wrong. Assnming that he 
was, if is clear that the plaintiff attached 
great importance to this question of separa- 
tion from Mr, Leadbeater. The memorandum 
says— Mrs. Besant said that She had 
met Mr, Narayaniah’s wishes on both points 
(what the two points were is not clear), he 
had asked for: she had separated the boys 
from Mr. Leadbeater” It is also clear that, 
although ab that time the defendant con. 
templated that the boys would be with Mr. 
Leadbeater, at any rate for a short period, 
she did not so inform the plaintiff. She 
stated that her reason for not doing so waa 
that she did not desire the plaintiff to know 
where the boys were to be. For the purpose 
of withholding information from the father 
as to the whereabouts of the boys, it was 
not necessary for her to refrain from men- 
tioning the fact which would, no doubt, 
have greatly influenced the father in con- 
nection with the question of the boys golng 
to. England. As a matter of fact, Mr. 
Leadbeater as well as the defendant way 
with the boys in Sicily early in 1912 for 
the purpose of some iuitiation ceremony in 
connection with the elder boy. 

- The question whether, as things now stand, 
the relative advantages for the boys are on 
the side of their remaining where they aro 


‘and continuing the course of training which 


has been laid out for them by the defendant, 
or on the side of their being restored to 
the care and custody of their father, is one 
of great delicacy and difficulty. As regards 
financial considerations—and in referenca to 
this matter I ‘accept the statements made 
by the defendant on the one hand, and 
the learned Vakil for the plaintiffon the 
other—adequate provision would seem to 
have been made for the maintenance and 
further education of the boys either in 
India or in England. Ido not believe that 
there is anything in the personal ‘character 
of the plaintiff which disqualifies him from 
having the care and custody of the boys, 
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The defendant statad that there was soma 
misunderstanding between the Jadge and 
herself with regard to her case a3 tə ths 
personal unfitness of the father and his 
treatment of tha boys when they were in 
his eustody. Shesiid she did nok intend 
by any admission she made to give up her 
case with regard to the personal unfitness 
of the plaintiff or with regard to his treat- 
ment of the boys. The only oonclasion I 
can draw from the form of the issass and 
the fact that the defendant did not eros3- 
examine the plaintiff with ragard to tha3a 
matters, is that atthe hearing it was not 
part of her case that, on gaueral grounds, 
the plaintiff was personally unfit to’ ba 
entrasted with the cra and ecaatody of the 
boys. An application was put ia by the 
defendant for leave to adduca evidence oa 
this question, but this applicatian was noi 
pressed. Tho plaintiff appears to ba a rea: 
pectable Hindu gentleman and he is a ratired 
Government servant. He was degmed by 
the defendant to be fittel to fill the offisa of 
Assistant Oorresponding Seoretary of the 
Esoteric Section of the Theosophical Sosiety. 
At one time, ba was in entire sympathy with 
the tenets and baliefs of tha Society of which 
the defendant is the President. "There is no 
evidence that he is not so still. I do not 
doubt that the physical training which the 
boys are now receiving in England is all 
that could be desired, I do not doabt that 
they have the best of tutors for th» purpose 
of matriculatiog at Oxford. The defendant 
has stated that her intention is that the 
elder boy should, with certain restrictions, 
take part in the ordinary life of the ordinary 
undergraduate. If he is not to do this, if 
he is to lead & cloistered existence segregated 
from his fellows, there does not seem much 
object insending him to Oxford. Whether 
his life at Oxford would bs a useful or a 
happy oue, [ cannot undertake to say. As 
regards the younger boy, itis considered 
desirable that ne should take his degree for 
the purpose of competing for the Indian 
Civil Service. It may bs that a life of 
celibacy, which I understand to bə an 
incident of the "initiation" that the younger 


boy has undergone, may not be in- 
compatible with a successful career 
ir the Indian Civil Service. How far 


a life of poverty, another incident of the 
‘initiation’ —even using the word in the 
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sense of “inner renunciation” in which the 
defendant has told us they are to ba under- 
stood —how far this would aid or hindera 
member ofthe Indian Civil Services, I do 
not feel in a position to express an opinion. 
In considering thia question, it is, of eouras, 
necessary to hava rezard to things a3 thay 
stand now, not as they stood when the father 
purported tə surrender the guardianship of 
his boys. Oas of the many difficulties which 
arisas in this o33¢ lies in tha fact that, 
whereas the eldec boy is now over 18 yeara 
of age, the yoangar boy is under sixtean. LI 
da not think that in any order which we 
might make we ought t5 distingaish batwaaa 
the ei3ss of the two boys. It seems to ma 
that, whatever ig done, they ought to ba 
allowed to remain together. With great 
eloqueace and with great earnestness, the 
defendant pressed upon us what she describ- 
ed as the miserable future which awaits 
the boys if they are to ba restored to tha 
eustody of their father. Thera can ba no 
question that the training which they ara 
now undergoing in Hagland would make it 
difficult for them to re-adapt themselves to 
what was ab one tims at any rate their 
natural environm3nt. Amongst other 
matters dwelt upon by the defendant, it 
was suggested that ceramonies of a degrad- 
ing character would have to ba undergone 
before the boys wera to ba rastorad to cysta. 
[ fally realise all this, although I think the 
defendant has overstated the difficulties 
waieh will arisa, if the boys are restored to 
the cisbody of their father. As rezards the 
question of the obtaining of a degree by the 
youazosr boy, I should ba the last to attempt 
to belittle the advantages of au Oxford 
degree, but there are Universities in India 
where academic distinctioa ean ba won, 
and the Indian Civil Service is nos tho. 
only career in which an Indian gantleman 
of character and ability may rise high in 
the servica of the State. I do nob oyar- 
look the facb that the defendant does not 
now insist upon her right 65 remain as 
gardian of the boys. She is willing thas 
their caro aud eustody should ba entrusted 
to Mr. G. S. Arandale, a graduata of 
Cambridge and a former Principal of the 
Oentral Hindu Oollege, who is in close 
sympathy with the dafeadact and her 
Theosophical work. We have been asked, in 
the event of our not setting aside the order 
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of the learned Judge with regard to the 
guardianship of the boys, that for the order 
directing that the boys should be handed over 
to the plaintiff should be substituted an 
order that the defendant should be restrained 
from doing anything otherwise than in 
accordance with law to prevent the plaintiff 
from enforcing his rights as guardian. On 
the case as a whole, after long and anxious 
consideration I have come to the conclusion 
that we ought notto disturb the order of 
the learned Judge appointing the father the 
guardian of the two boys, and that we ought 
not to interfere with the direction given for 
the handing over of the boys for the pur- 
pose of making the order effective. 

The appeal is dismissed with costs. The 
defendant will pay the costs of the memo- 
randum of objections. The parties will pay 
their own costs before Bakewell, J. 

t} The time within which the direction is to 
be carried out is extented to six weeks from 
this date, 

OrLLFIELD, J.—I concur fully in the conclu- 
sions of the learned Chief Justice as fo the 
law and theother matters dealt with in his 
judgment, and I desire to supplement the 
latter with reference only to certain portions 
of the case, 

H--3tly, with regard to what has been 
called the deification of the elder minor, the 
defendant’s account of what has happened 
and probably may happen is, in my opinion, 
insufficient. The question is not merely of 
his immediate adoption of a high ideal, which 
heis to pursue (with whatever result) in 
the future; but firstly of his being surround- 
ed by a body of admirers, some of whom 
have already, as the original written state- 
ment says, begun to prostrate themselves 
before him, and, secondly, of his being sub- 
jected at an early and impressionable age to 
influences, which will lead him, almost in- 
evitably, to an exceptional view of life and 
an abnormal career and disable him from 
forming preferences of his own, The 
English authorities against the father’s right 
to insist on a change of religion or of religious 
environment, Stourton v. Stourton (42) and 
In re Newton (48) have no application to 
the case before us, because they deal only 


(42) 8 De. G. M. & Q. 760; 26 L, J. Ch. 354; 8 Jur. 
(n.s.)527; b. W.R. 418; 114 R.R. 819; 44 Eng. Hep. 683. 

(43), (1806) 1 Ch. 740; 85 L J Ch.841 73 L. T. 
692; 44 W, R. 470. 
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with the minor's ordinary retention of 
ordinary tenets, nob with his assumption of 
an extraordinary character, to which the 
votaries of Theosophy or any other religion 
do not ordinarily or deliberately aspire. 

Next, with reference to the age of the elder 
minor and the argument that it was too late 
for the learned Judge to intervene by requir- 
ing his return, the authority cited by 
the learned Chief Justice and obvious 
considerations of convenience, no doubt, show 
that strong reason is necessary to justify a 
change, when the normal age of majority is 
near. But this case was exactly one in which 
such reason was available to the learned 
Judge, because the question was of the boy’s 
removal, not merely from one educational 
and social position to another, but also from 
au environment, which, certainly before long 
and possibly in the few months of normal 
minority remaining, would determine and 
might arrest his intellectual and moral 
development irreparably. I add that I concur 
in thinking any separation of the minors 
inexpedient, 

There remain only the questions of fast, 
relating ta the two incidents allegedin the 
particulars and thealleged breach of -the 
agreement between the parties. I deal with 
them at length in conssquencs of the volums 
and nature of the evidence, aud because the 
learned Judge’s conclusions as to those 
incidents seem to me incorrect and his 
treatment of the case asto the agreement 
inadequate in material respects. The consider- 
ation of the latter will involve an estimate 
of the defendant’s standard of conduct and 
motives, whick willbe relevant iu dealing 
with the evidense as to the incidents, and I, 
therefore, turn to it first. 


Ibis common groundthat the defendant 
was permitted to remove the minors from 
India in consequence of an understanding 


. with the plaintiff. He contends that it 


condition forbidding them 
with Leadbeater except 
She denies 


included a 

to associate 
in the defendant’s presence. 
that it did so, bat admits that, if 
it did so, it was broken, since she left 
Leadbeater and the minors together in Sicily 
about June or July 1912. The question is 
whether this condition was part of the 
understanding or whether, as the defendant 
alleges, she promised only an immediate 
Separation, expressly refusing any guarantee 
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against the possibility of Leadbeater re-join- 
ing the minors in the future. 

^ Tt is necessary, before dealing with the direct 
evidence, to make the positions of those 
concerned clear. The plaintiff is a Theoso- 
phist of thirty years’ standing and has been 
Assistant Correspondence Secretary of the 
Esoteric Branch at the Adyar Head Quarters 
of the Society. His devotion to its leaders 
and ordinary principles may, therefore, be 
assumed. Before his retirementfrom Govern- 
ment employment ona pension of Rs, 112-8 
per mensem, he held a responsible appointment 
at the head of the inferior reyenue service. 
There is accordingly some presumption in 
favour of his honesty; and in fact the only 
defect which the defendant would attribute to 
him is & liability to unthinking outbreaks of 
passion. His letters and evidence do not 
suggest that heis & man of. any ‘special 
intelligence or was in any particular degree 
fitted to cope with the difficult position, 
complicated by considerations of religion and 
delicacy, in which he was placed. It will be 
material in the sequel that his profession 
would lead him into habits of subordination 
to and trustin Wuropean superiors, which 
would nafurally prevail in his subsequent 
relations with the defendant and Leadbeater. 
The defendant is the President of the 
Society; and two things are clear from the 
mass of literature, which bas been exhibited, 
and from the evidence. Firstly, though there 
may be a hody of dissident opinion, and 
though the tenets of the Society may not 
require it, the defendant is in fact regarded, 
not merely as deserving the most extreme 
veneration, but as almost infallible by many 
of her supporters. Exhibit F exemplifies 
this clearly; and nonetheless so, because the 
defendant in argument expressed regret that 
it should have been published, since it in 
fact was printed at the Soclety's press and is 
gold publicly. It isa notice accompanying 
her portrait and its ends:— Whether you 
understand her or not, you will have to 
follow her implicitly, just because she 
knows. * * * I have stood beside your 
President in the presence of the Supreme 
Director of Evolution on this globe, and I 
know whereof I speak.” Secondly, the de- 
fendant is convinced that, if certain condi: 
tions are fulfilled, the body of the elder 
minor, Krishnamurti, will be used by an 
expected World ‘Teacher, a re-incarnation of 
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the being known as the Lord Jesus or 
Maitreya. This is admitted, and itis not 
necessary to quote regarding it or the en- 
thusiasm, which the defendant, undoubtedly 
entertains for this object. Leadbeater was 
the writer of Exhibit F, His views on one 
subject are correctly described in the judg- 
ment under appeal. The defendant says 
that he is spiritually her equal. He holds 
the meetings of the Hsoteric branch in her 
absence. She was ready to accept as correct 
the description of him as an arhut or super- 
human being, In Exhibit G, she said that 
he stood perhaps the most trusted of his 
master's disciples on the "threshold of 
divinity,” though she attempted to attenuate 
the meaning of the last expression in argu- 
ment, as having an esoteric sense. Lead 
beater in evidence accepted a high degree of 
spiritual eminence, andit is not disputed 
that he shares the defendant’s views as to 
Krishnamurti, performed his firat initiation. 
in January 1910 and assisted at the other in 
June 1912. In these circumstances, the 
plaintiff cannot be expected to support any 
portion of his case against these two persons 
with the evidence of witnesses from Adyar; 
and it is probable that the defendant’s 
principal witnesses, who belong to Adyar, 
were (consciously or unconsciously) com- 
mitted to corroborate her and would adopt 
no higher standard than hers in order to do 
80. 

What her standard of conduct is appears 
from the evidence as to the circumstances in 
whieh the understanding above referred to 
was reached. The plaintiffs dissatisfaction 
had culminated on the 28th December 1911, 
in consequence of the ceremony of the Order 
of the Star of the East, described in Exhibit 
C. He had accordingly complained to Mrs. 
Van Hook, and he saw the defendant on the 
3lst December. It is the defendant's own 
account that he then claimed separation of 
the minors from Leadbeater. Her intention, 
she says, had been to fulfil engagements in 
England and to retürn in April and then to 
withdraw for Krishnamurti’s second initiation 
to the Niligiris or Kashmere, But on or 
about the 13th January 1912, Wadia tele- 
graphed that a warrant was likely to be 
applied for against Leadbeater. It 
explained that he meant an injunction 
against the defendant; but there is no reason 
for supposing that she interpreted the tele- 
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gram in that way. Leadbeater left for Eng- 
land on the l3th January, although, as 
Biswas said uncontradicted, a course of 
lectures by him up to the 21st had been 
announced. .The defendant explains that 
there had been no previous idea of his going 
and that she sent. him to find. a place for 
the initiation ceremony in Sicily. The plain- 
tiff had returned to Adyar early in January, 
and onthe 29th January, the day of her 
arrival there, she had an interview with 
him, at which he began by again insisting 
on separation from Leadbeater. it ig the 
result of this interview, which (as stated 
above) is in dispute. 


Firstly, it seems to me that the resulting | 


understanding, whether the plaintiff’s or the 
defendant's account of it is correct, was 
reached in consequence of the defendant's 
concealment of a material fact. It may be 
doubtful how far the departure of Leadbeater 
was due to fearof legal proceedings or to 
the merely theosophical necessity for resort 
to some place in which the initiation could be 
affected without interference. But it is 
quite clear, not only (as the defendant ad- 
mits) that she did not tell the plaintiff 
where Leadbeater was, but that she was in- 
tentionally silent regarding him. The plain- 
tiff says that on the 19th January she told 
him that she had on his account sent 


_ Leadbeater to go where he liked, and there 


is nothing to contradict this or make it im- 
probable. In Exhibit AAI, on the 13th 
January, the date of TLieadbeater's departure, 
she referred to the plaintiff's statement that 
he would be satisfied if she took the boys to 
Europe, and said that despite the unnecessary 
expense and for the sake of peace, she had 
taken tickets for them. On this evidence, 
two points call for notice. It would have 
been one thing for the defendant to allege 
that an immediate separation had been 
effected and that, no special or early return 
of Leadbeater being known of as probable, 
she would give no undertaking for the future; 
but ib was quite another for her to make 
that reservation, as she did, with the full in- 
tention that Leadbeater should re-join her 
party within four months and should be closely 

ssociated with it. And further, in Exhibit 
AAI, (and there is nothing to modify this in 
the evidence), she made a pretence of having 
complied with the plaintiff's wishes and taken 
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the boys to Europe against ber wil, when, 
thereby she was really effecting the object 
She had in mind: from the beginning. She 
may have been able to justify this conduct to 
herself in the light of her great enthusiasm. 
But, judged by ordinary standards, she de- 
viated from common honesty. 


And this is material, not merely with 
reference to her duty to the plaintiff and in 
connection with the decision as to the terms 
of the understanding, but also as regards the 
presumption in favour of her trustworthiness, 
on which we have been invited to act in other 
connections. The understanding was arrived 
at on the 19th January 1912 by the plaintiff: 
aud the defendant in presence of Sir Subra- 
mania Iyer, Vice-President of the Society, and 
three other Indian gentlemen, who either hold 
office or are resident at Adyar. There is on 
the one side the evidence of the defendant 
and these gentlemen that a reservation as to 
thé future was made, on the other that of 
the plaintiff and the fact that Exhibit. XI, 
purporting to be a note of what was agreed 
on and signed by the defendant and her sup- 
porters, contains no reference toany. It has 
been pressed on us in argument that the 
learned Judge’s finding for the plaintiff entails 
that Sir Subramaniam and those gentlemen 
deliberately committed perjury, and that it, 
therefore, cannot be adopted. Butit is quite 
unnecessary to take this extreme view. 
For the question is only of the result of 
an informal conversation, regarding which 
honest mistake or failure of memory might 
easily occur. It may be that there was 
some talk of the future as all the defend. 
ant’s witnesses allege. Batit does not follow 
that any terms of the understanding dealt 
with ib and it is unlikely that any did mo. 
Firstly, there is the improbability that the 
plaintiff, who had made a concession as to aa. 
sociation with Leadbeater in the defendants 
presence, would have yielded further to an 
extent which deprived the understanding of 
all practical value. For itis admitted that 
there wasan understanding and not an 
unconditional surrender. Next, it is unlikely 
that this reservation, the plaintiff's consent to 
which was as much a concession as any other 
term of the agreement, would not have been 


‘placed on record in Exhibit XI; and it is 


impossible-to understand the defendant's state- 
ment that she wrote this document in 
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order to make her position clear. and took 
down the one point she wanted legally. 
The purpose, for which Exhibit XI was 
drawn up, is not clear. For it was not 
read tothe plaintiff, and he was not asked to 
sign 15, though, according to Sir Subramania 
Tyer, it was being written by the defendant 
whilst the conversation went on. It is 
significant that it was signed by no one until 
after the plaintiff departure. Sir Subra- 
mania says that, until the defendant read out 
the draft,he did not know ‘that she was 
making a record at all. Heis clear that the 
reservation was part of what was said, and 
explains that the document was intended only 
to assist the defendant's memory, not to be an 
accurate record, admitting that he did nob 
consider the effect of each of its sentences. 
Heand the other witnesses are uncertain 
even as to the two points mentioned in it. 
None of these witnesses is alleged tə have 
taken partin the conversation except Sir 
Subramaniam, who‘ repeated some of tha 
defendant’s questions and obtained answers to 
them from the plaintiff. The evidence in 
fact indicates, and it is also probable, that the 
defendant alone really conducted the transac- 
tion, Sir Subramaniam and the others taking 
no independent part and in consequence of 
her ascendancy over them accepting (more or 
less consciously) her account. This does not 
rest merely on the general considerations as 
to her position already referred to, Her letter, 
dated the 28th February 1912, to the witness 
‘Wadia was admitted by consent in this Court. 
Tt was produced by her for another purpose; 
but it shows that a month later during her 
voyage, she thought it necessary to call on him 
“to make a mental note” that she had made 
no promise to the plaintiff as to the future. 
This letter came before the Court accidentally. 
But, if the defendant thought it legitimate to 
make such a suggestion to one of her witnesses, 
it is possible that she has done so 1n writing or 
orally to others on this and (it may be added) 
other parts of the case. Something may have 
been said during the conversation of the future. 
But in face of the omission of reference 
to it from Exhibit XI and in view of the 
defects in the defendant’s evidence, I must 
accept the learned Judge’s finding that no 
reservation regarding it was part of the under- 
standing and that consequently the under- 
standing was broken. 
The learned Judge’s discussion of the two 
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incidents specified in the plaintiff's particulars 
ended only in a decision that they did not 
occur, and itis only by implication that he can 
be held to have decided that the plaintiff did 
not allege them honestly and iu good faith, 
For his judgment does not deal separately 
with the latter point. Ist once agree with 
his conclusion thet the incidents were nob 
established, since as regards each the direot 
evidence was that of one witness only and the 
corroboration for it was insufficient to justify 
an affirmative finding, Butthe plaintiff's good 
faith cannot ba dealt with so shortly. Hach 
party, however, claimsa decision on it. The 
plaintiff maintains it as ground for reversal 
of the learned Judge’s order directing him to 
pay the defendant's costs, against which he 
has filed his memorandum of objections. 
Tne defendant is interested in negativing ib 
on the ground that his conduct in intentional- 
ly making cruel and unfounded charges 
againab the elder minor will disqualify him 
for the guardianship. She farther, if I uader. 
stood her rightly, argued that the making of 
the allegations, even if they were sustained 
or if they were held uot to ba proved, would 
alone be sufficient to disqualify the plaintiff, 
in the former event because the result might 
be the elder minor’s prosecution, and in the 
latter because of the pain to his feelings, 
Bat, apart from the improbability of any 
prosecution at the instance of either the 


. Grown or any individual except that of 


Leadbeater, the priacipal offender, it is suffi: 
sient reason for restricting the inquiry to the 
question of good faith that otherwise no 
parent or guardian could take action exoapt at 
the risk of losing the castody of his child or 
ward. 

It had been observed that the learned Judge 
dealt with that question only by implication 
and without separating it from the question 
whether the incidents alleged actually oc. 
curred. Tt is possible to deal shortly with 
one matter which influenced him, tha changes 
at different stages inthe way in which the 
incidents were described. Those incidents 
cau be referred to conveniently as the 
plaintiff's and Laxman's, since the plaintiff or 
Laxman was the only eye-witness in each 
caso. The three stagesin question are the 
original and amended plaints and the 
particulars given by the Court’s direction 
after issues had been framed. It should be 
noted that there is no question of any prejudice 


4 
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hos strained, or his pleadings were drawn 
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to the defendant, sirce the evidence went to 
establish; if any thing, less, not more than 
wis alleged in the particulars, the final form 
of the plaintiff's case. It is not necessary to 
set out the actual variations since they will 
be cleaf on reference to the documents. No 
doubt, it is remarkable that the plaintiff, who 
had legal advice from the beginning, should 
have vacillated as he has done. But it does 
tiot follow that the conclusion as to his good 
faith must be affected. These changes in hia 
case would, if they were due to concoction, in 
nd way improve it. His incident had been 
described by him to Mrs. Van Hook (vide 
Judge's notes for details) in December 1911, 
that is, before the first plaint, and the des- 
cription given there agrees with the parti- 
culars. As regards Laxman’s incident, we 
have not the plaintiff’s account.of the earliest 
information he received, that given him by 
various defendant’s witnesses at Adyar, 
because (righily or wrongly) a question to 
him on the point was disallowed. But we 
have it from Bhagwan Dass, examined by 
the plaintiff on commission, that Laxman's 
replies to his questions in December 1911 
involved that Leadbeater and Krishna were 
seen together in suspicious and indecent sir- 
cumstances, though there was nothing 
amounting to an attempt to commit an un- 
natural offence. Bhagwan Dass is not one of 
thé defendant's sympathiaers, hut she does 
not suggest that he would give false evidence 
intentionally. The point is that throughout 
the trial, when actual details have been in 
question, the plaintiff has not claimed 
that a stronger eaae has been established 
than that to which he was committed by 
his own and Laxman’s statements in December 
1911, before his relations with the defendant 


or the variations in them began. It 
is next material that even in  cross-ex- 
amination, he attempted to maintain that 
his description of both incidents in the 
particulars was correct, when it must have 
been obvious, at least'to any person acquaint- 
ed with the law, that such an attempt would 
be fitile. And, in these circumstances, the 
simplest explanation and that which I accept 
is not that these incidents have been inten- 
tionally described wrongly in auseless manner, 
which could only frustrate any illegitimate 
object, but that the plaintiff and his advisers 


really spoke of uanitural offences and of an 
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attempt to commit one loosely and ignorantly. 
The fact that the plaintiff has been a Magis- 
trate does not makethisimprobable. During 
my own service as Sessions Judge and Magis- 
trate, no charge of an offence of this descrip- 
tion has come before my own Court or any 
Court subordinate to it; and such charges 
are so rare in Madras that the plaintiff 
may very probably have never had to apply 
his mind to the law relating to them. 

The question of fact is not whether the 
plaintiff had evidence, on which he could 
reasonably expect to convinge a Court of the 
truth of his charges, but whether he honestly 
believed, when he made them, that they 
were true. The defendant’s case is that they 
are not trae and that they may be founded 
on two occurrences, which took place on daten 
earlier than those given by the plaintiff. 
Thus in the particulars the date assigned 
for the plaintiffs incident is the second 
week in April 1910, and in argument an 
attempt has been made to fix it on the 16th. 
In the original plaint the date was given as 
March 1910. The defendant would identify 
the incident with what happened late in 
1909, Laxman’sincident is referred to in 
the particalars as in December 1910. The 
first plaint fixes it indefinitely by reference 
to other facts as before August 1910 and 
the second is even more obscure. The defend- 
ənt contends for December 1909. If the 
question were only direetly of the plaintiff's 
good faith, I -skould not consider the dates 
or the changes in them important, It is not 
alleged, and it is not likely, that the plaint- 
iff keeps a diary or has other means of 
fixing the date of his own incident; the limits, 
within which his dates for it are contained, 
are not inordinately wide for the vague 
recollection on which he had originally to 
rely. As regards Laxman’s incident, he had 
only second hand, aud could not obtain first 
hand, information. The importance of the 
dates is in connection with the defendant’s 
suggestion that the plaintiff has deliberately 
postponed the incidents, until after he made 
her guardian of the minors undar Exhibit 
A, in order to avoid the necessity for explaia- 
ing why he did so with fall knowledge. 

Now it is material, firsé, that the plaintiff 
has adduced all the evidence available to 
him. It is not likely that there will bs 
much direct evidence as to what eye- witnesses ' 
saw or might think that they saw in a vase 
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of this nature, since numerous eye- witnesses 
are not likely to be available. From Laxman, 
no evidence of value can be expected, since 
he was and is the defendant's servant and 
subject to her great influence. The circum- 
stances involve no probability that Lead- 
beater, the elder of the two principals, would 
make any admissions at the time which 
would be admissible as evidence. Only- 
denials could be expected from him in 


.evidence, and  eross.examinalion was not 


likely to bs effective, when no second account 
from a witness on hia side was available for 
comparison, Such a second account could 
been given by the elder minor, 
Krishnamurti, and to some extent, as regarda 
the plaintiff’s incident, by the younger also. 
But the defendant opposed an adjournment 
of the trial in order that they might return 
to Madras to give evidence. I do not detail 
the reasons she gave in argument for this 
opposition, because (whatever their import- 
ance to her) they included no suggestion 
that the minors could not be produced by her, 
no denial of the relevancy or importance 
of their evidence and no legal justification 
for her depriving the plaintiff and the 
Court of the assistance it would have afforded. 
It must, therefore, be recognised that the 


plaintiff was in this respect disabled through. 
. no fault of his. 
evidence available to him is only his own, 


Necessarily, therefore, the 


and that of persons who heard Laxman’s 
story at first hand or can speak to his and 
Laxman’s conduct as consistent with what 
each is alleged to have seen. Evidence 
of the lasi description he would not obtain 
easily, since it would be given by those 
who were at -Adyar at the time. ff such 
witnesses left since, the suggestion would be 
that they had quarrelled with the defendant, 
as it was in the oase of one whom the plain- 
tiff examined, S. V. Subramaniam. If they 
remained there till the trial, they would 
have been liable to the exercise of the 
defendant’s influence, to which I have 
already referred in connection with the under- 
standing. In fact of the eight witnesses on 
the defendant’s side regarding this part of the 
case, five gave evidence in that connection, 
and one of the remaining three isa pariah 
butler, who is still in her service. 

Firstly, as regards the plaintiff's incident, 
one thing: disclosed even by this evidence to 
which the learned Judge seems to me to have 
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paid insufficient attention is that something 
of the importance of and consistent with whab- 
the plaintiff alleges happened at the time he 
referred to. In April 1910, the defendant was 
absent from Adyar at Benares. During that 
mouth, as Leadbeater said, he sent a telegram 
to her “Antares giving troubles, come at. 
once.” Antares is the name by which 
the plaintiff is known in Theosophy. The 
original has not been produced, and there is 
only Leadbeater's recollection that it. was 
sent on the 19th. It is certain only that 
it was not received by the defendant later 
than' that date, since she replied to it by 
Exhibit Y6. On the 18th, Leadbeater had 
in Exhibit Y5° referred to the plaintiff as 
having a bad fit of bis insanity “two days 
earlier." It is on this that the plaintiff 
suggests the 16th as the date of his incident; 
and it was only, when discovery of Exhibit YO 
was given,thatthis date could he ascertained. 
The plaintiffs writing a long and crazy 
letter" to the witness Wadia is also mention- 
ed, bat Wadia cannot remember receiving 
it. On the 20th in Exhibit Y6, Loadbeater 
told the defendant that all was quiet again 
and referred to the assistance of Wadia and 
the Judge, Sir Subramania Iyer. On the, 
21st in Exhibit Y8, he mentioned the recent, 
"disturbance," and the gratitude of his super-; 
human guide for the help they and Olarke, 
another Theosophist, had given. Three. 
Indian residents at Adyar say that -the. 
plaintiff had a cart ready on the 19th morn- 
ing and was about to remove his sons, when 
Sir Subramania Iyer was brought by Clarke. 
and pacified him, offering to take the boys 
to his own house, and induced him to join in 
a telegram to the defendant that she need not 
be anxious. When so much is.admitted, it is 
easy to accept the evidence of the plaintiff's 
witness, Subramaniam, that he and others. 
were asked to guard the boys’ room at night 
on the 17th or 18th, though Wadia denier. 
this. That something - of considerable 
gravity, involving opposition to Leadbeater, 
took place about the 16th is clear, 

It is significant that, though Leadbeater’s 
letters to the defendant are not alleged to-be 
incomplete, they do not contain the explana- 
tion for what occurred, on which the defend- 
ant mainly relies here; nor, though the 
defendant was asked in the telegram to take 
a three days’ railway journey, is there any. 
thing definite ag to the form, assumed be the 
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disturbance, or as to the attempted removal. 
Exhibit Y5 refers to one of the explanations 
on which the defendant relies as separately 
or cumulatively sufficient, the plaintiff's 
discovery that the boys were taking 
milk in the morning. As Leadbeater says, 
the plaintiff had known of their doing so 
for some time, and itis inconceivable that 
this was his motive, The defendant admits 
that she was told nothing regardivg the milk 
on her return. There is then the fact that 
Leadbeater had taken the boys’ to the Seven 
Pagodas, a two days’ excursion, starting on 
the 10th without the plaintiff's permission. 
But that would not account for the sirong 
measures taken by him or for the explosion 
not earlier than the 16th. The chief explana- 
tion suggested is an incident relating to the 
boys" evening meal on the 13th, described 
by Leadbeater in his evidence. Bat this 
again does nob explain the fit of madness, 
referred to in Exhibit Y5, as having occurred 
on the 16th; and,as Laadbeater described it, 
it was wholly insufficient to account for what 
followed. In order to do so, the defendant 
thought it fair to ask this Court to assume 
that the boys were incited by Leadbeater to 
break their caste at their meal by eating im- 
properly cooked food, a proceeding at which 
the plaintiff would naturally be indignant. It 
is astonishing that she should have done so 
when she had made no such suggestion before 
the learned Judge in evidence or otherwise 
and when, as sirs. Van Hook’s evidence 
shows, the boys had already taken food cook- 
ed by her. Of the witnesses, Wadia and 
Sitarama Sastri referred, but only generally, 
to the Seven Pagodas and the evering meal; 
and Subbiah Chetty, who mentioned neither, 
gave a different account, to which I shall 
return, Sir Subramania Iyer said that next 
day the plaintiff complained to him only of 
not being allowed to take the boys to their 
meal, though he also may have said 
that they were too much with Leadbeater, 
There is, of course, no doubt that his 
evidence is correct; and the plaintiff's 
failure to impart his real grievance to 
Sir Subramaniam requires explanation. Sir 
Subramaviam himself said, however, that 
from what be heard in his house he 
thought it was avery grave matter, but 
that, when he reached the spot, the 
plaintiff had quieted down, It is possible 
that those on the spot induced the plaintiff 
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not to discredit them and Leadbeater by 
complaining to a superior, who would 
have insisted on full inquiry. It is 
further possible that a person of the plaint- 
iff’s comparatively low standing feared 
who had’ 
officiated as Ohief Justice of this Pre- 
sidency, but whose impartiality he may have 


‘ignorantly suspected owing to his associa- 


tion with the defendant and his admitted 
friendship with Leadbeater since 1884. 

To support the occurrence of an earlier 
incident, which the defendant suggests as 
the foundation for the plaintiff's accusation, 
there is (1) the evidence of Wadia, Sitarama 
Sastri and Subbiah Chetti regarding his 
statements to them as tod an oceurrence 
on some date earlier than April 1910 and 
Exhibit A, the letter of guardianship, (2) 
the defendant’s own evidence of a con- 
versation between her and the plaintiff 
about February 1910. As regards (1), the 
evidence of these witnesses 18 very general 
as to dates, and they took singularly little 
interest in the matter, no one thinking 
it necessary to tell Leadbeater what was 
being said against him. Sitarama Sastri 
was told by the plaintiff of the incident, 
when it occurred. But his only action was, 
when consulted as an old friend regarding 
the draft of Exhibit A, to advise him “to 
make Leadbester's matter certain.” He and 
Wadia say that they. heard of the incident 
before Exhibit A. But Subbiah Chetti, who 
admitted that he was told by the plaintiff 
in April 1910 (consistently with his case) 
of his having seen something nasty with 
Leadbeater, said once that the plaintiff 
referred to it as on the previous night and 
afterwards that he referred to it as three 
or four months earlier. These witnesses 
made a point of the plaintiffs having 
mentioned seeing the younger minor shiver- 
ing in the verandah, this being consistent 
with a date in December. But this 
shivering has never been part of the 
plaintiff's own account ; and, if the reference 
to it has not been introduced by the 
witnesses intentionally, it may be due to 
their mistaken adoption of “shivering” aa 
the translation of some vernacular word in 
the conversations which have probably 
taken place between them, It is material 
that the Tamil for shivering and trembling 
is the same. Evidence of this description 
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from witnesses, who are (as already ob- 
served) subject to the defendant’s influence 
and suggestions, is useless. The defendant 
has relied also on the statement of the 
plaintifi’s witness, Bhagavan Das, that the 


“plaintiff told him of the incident as about: 


two years before their conversation, which 
was not earlier than December 1911. But 
this alsois highly indefinite. So far the 
attempt to support any reference by the 
plaintiff to a date earlier than Exhibit A 
has failed. As regards (2), the con. 
versation with the defendant herself, it 
can be considered after Jiaxman’s incident, 
to which also it referred, has been dealt 
with, 

As regards that incident, the plaintiff 
is, of course, at a great disadvantage, 
because he heard of it only at second hand 
sometime after its occurrence, and because 
the fact that Laxman was and is the 
defendaut’s servant has been good reason 
for the plaintiff’s not obtaining information 
from him direct. The evidence as to what 
he saw which has been available to the 
plaintiff is, therefore, necessarily (in the 
absence of the minors) that of persons who 
can say what Laxman told them, either at 
the time of the incident or later, that is, of 
those who may be called conveniently the 
Adyar and Benares witnesses, the latter 
referring to a statement alleged to hava 
been made by Laxman in March 1912. 
Something was said in argament of the ad- 
missibility of each of these classes of 
evidence in the plaintiff’s favour. The 
ineident alleged in, the plaintiff's particulars 
was in December 1909. The Adyar wit- 
nesses, ib was suggested, spoke to Laxman’s 
previous statements only as toa different 
incident, one referred to by them as earlier 
than March of that year,» date covered by 
Laxman’s present indefinite testimony ; and 
it is accordingly argued that the evidenca 
of these witnesses does not corroborate any 
testimony by Laxman regarding the incident 
which the plaintiff desired to prove, and is, 
therefore, not admissible under section 157, 
Indian Evidence Act. The answer as 
regards these witnesses is that, whether the 
occurrence of the incident or the plaintiff’s 


good faith and information regarding ib are 


in question, he relies, not on the date statedly 
given, but on his ability to show by reference 
to other parts of the depositions that it was 
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given falsely, if not that the date really 
entailed by other portions of this evidence 
is affirmatively consistent with his case. 
Iu the former event, statements by Laxman 
as to an exceptional incident, which is not 
alleged to have been repeated aud which 
could not have been confounded with any 
other, would be available; and, the date 
given being disproved and the question 
of tke right date at least open, corrobora- 
tion of some value would remain. The 
Benares witnesses spoke to no statement 
by Laxman ator about the time when the 
incident is alleged to have taken place, and, 
therefore, their evidence would not have 
been admissible with reference to its 
occurrence. It would, however, it seems 
tu me, have been on the same footing as 
that of the Adyar witnesses with reference 
to the plaintiff’s good faith, the connection 
in which, itis to be supposed, the learned 
Judge required the plaintiff to enumerate 
these witnesses in his particulars. It is 
not necessary to deal further with the 
evidence of the Benares witnesses, because 
the circumstances in which Laxman’s state. 
ments are alleged to have been made to 
them render it intrinsically useless. In 
January 1912 the defendant telegraphed to 
her Benares agent to exclude Laxman from 
her bungalow, and Laxman came in distress 
to one Upendra Babu, who was at tihe 
time with the witness, Miss Edgar,- and 
told the former what the latter afterwards 
understood to bs the story of his incident. 
Again in March 1912, he came to speak 
to Upendra in the presence of Miss Edgar 
and two other witnesses, Shdukar and 
Biswas, on business, and again told them 
his story. Miss Edgar does not know the 
vernacular in which Laxman spoke. All 
of these persons are of the party opposed 
to the defendant in the Theosophical Society. 
They made no record of what Laxman said. 
In these circumstances, their recollection 
is of insignificant value. I, therefore, do 
not detail the peculiarities of their versi. ^. 
They may be due to their or Laxmanu's 
bad memory or to an attempt by the 
latter to mislead the opponents of his 
mistress, 

It is another of the plaintiff’s disabilities 
that, when he was under examination, the 
question of his good faith appears to have 
been lost sight of and, presumably on that 
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account, the defendant’s objection to his 
being asked what the Adyar witnesses told 
him waa sustained. There is then on the 
piaintiff's side only the evidence of Bhagvan 
Das, which is admissible in the same way 
as that of the Benares witnesses, though 
it must be distinguished from theirs “as 
to credit. For his status is higher ; and, 
though he is sceptical as to recent Theo- 
sophical developments under the defend- 
ant’s direction, he is not openly opposed 
to ber;and -his interview with Laxman 
took placein December 1911, before the 
plaintiff had become openly hostile. 
Laxman, he says, told him that in the 
previous year, he had seen, not any attempt 
to commit an unnatural offence, but Lead- 
beater and Krishnan in sufficiently indecent 
and suspicious circumstances. The date 
referred to is, it should be noted, consistent 
with the plaintiff’s case. For 
evidence, it bas been pointed out, the 
plaintiff must necessarily rely on persons, 
who are adherents of the defendant, the 
Adyar witnesses alresdy referred to in 
connection with his own incident and the 
understanding and Mr. Schwarz, Treasurer 
of the Society and a member of thé Order 
of the Star of the. Hast. Allof them are 
accordingly in this matter also subject to 
the defendant's influence and such sugges- 
tion from her of any fact, of the truth of 
‘which she has persuaded herself, as one 
of them, Wadia, actually received regarding 
the understanding in the letter of 28th 
February 1912.already referred to. -And 
in these circumstances it is surprising how 
much is available from them in support 
of the plaintifi’s ease as tothe date and 
the facts. 

It is, no doubt, the case that none of 
these witnesses refers to any detailed 
statement as to facts by Laxman, and 
the. fact that some of them did not know 
his language may be material. But, on the 
other hand, it is difficult to see why Laxman 
shoald have refused details to Wadia, 
who did know it and asked for them, 
especially if the incident was of the com- 
paratively innocen! nature, which (it will be 
seon) the defendant suggests. And it is signi- 
ficant that none of the others hinted at any 
doubt as to the correctness of his understand- 
ing of what ocourred. Wadia said that in 
November or December 1909, Laxman came 
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and told him in the presence of Subbiah that 
a bad thing had bappenel, but would give no 
details. As Wadia could not get them from 
Laxman, he went to Schwarz, who (he under- 
stood) had also been told. Wadia explained: — 
“I have common sense and, when he said 
that a bad thing happened in Mr. Leadbeater’s 
room, I connected with it both Mr. Lead. 
beater and the boys.” Ranga Reddi's ac- 
count is very short; he does not understand 
Hindustani, bat recognized the word “karab” 
(bad), and he and Subbiah, who was with him, 
understood that Laxmaa had seen something 
bad of Mr. Leadbeater with the boys. He 
fixed the date as November or December 
1909, but gave no reason for doing so. Ac- 


cording to Subbiah also at the same time, 


Laxman came and told him that the old 
gentleman (Leadbeater) did a bad thing, ex- 
plaining that he meant that Krishnan was 
without his clothes in his room. He was 
clear that this could not have happened after 
Jane 1910, because he was then transferred 
to another seclion of the Government De- 
partment, in which he is employed. He ad. 
mitted, however, that in the intervals bet- 
ween his tours he was at Adyar. It should 
then have been possible for him to show 
that he was not there at the time alleged by 
the plaintiff for the incident by official ra- 
cords, but he has not done so. When the 
plaintiff told him of his own incident in 
April 1910, he told the plaintiff of Laxman’s 
as similar to it. Schwarz, regarding whose 
ignorance of Hindustani there is nothing in 
evidence, thought that Laxman spoke to him 
two or three years before he gave evidence 
in April 1918, but finally adopted the latter 
figure. He deposed that Laxman told him 
of questionable conduct of Leadbeater with 
the boys and, according to Wadia, described 
the incident to him as something sexual, I 
have, as far as possible, adopted the actual 
words of the witnesses, because it is import- 
ant thatthe great extent, to which they 
corroborate the plaintiff’s allegation of an 
immoral occurrence, should be understood. As 
to the date, their statements include nothing 
by which they can bachecked and are of 
small value, when the independence of the 
deponents cannot be assumed. 

It is in Laxman's own evidence that the 
clearest indication as to the date is to be 
found. He says that he told the witnesses 
just referred to what he had sepa the day 
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after, But their evidence contains no sugges- 
tion regarding such delay. if it took place, 
-the fact only accentuates his opinion as to the 
gravity of what he saw. His account now is 
that Krishnan was standing naked in front of 
Leadbeater, who was naked below his shirt 
and had his knee on a cbair and his hand on 
Krishnan's head and differs only from the 
evidence of Bhagavan Das as to his state. 
ment in December 1911 by the omission of 
the detail as to Leadbeater's hand. He could 
not give the year or month in which this 
happened. He also, however, said that he 
then thought this was a sinful action, and 
that it was so bad that he told Subbiah and 
the others. He then went on, and this is 
most important: Krishna had great name 
and fame, and what would people think, 
if they saw this? I thought they should not 
have been together in that room. I knew 
that Krishna was being brought up by de- 
fendant.” Now, so far as Laxman’s presence 
at Adyar is concerned, he was there in De- 
cember of both 1909 and 1910, and the 
plaintiff date is not more probable than 
the defendant’s, Bat this statement by 
Laxman fixes the incident he saw as about 
the latter, since it, entails that it cannot have 
been earlier than March 1910. It was only 
in the course of December 1909 that the de- 
fendant first saw the boys on her return from 
her tour. Leadbeater had, no doubt, already 
proposed to be responsible for their education 
in England. But, as he says, he merely 
thought that “they would be useful for any 
philanthropic work." There is nothing to 
show that Krishna’s vocation was common 
knowledge until at least shortly before his 
initiation early in January. It was only in 
February that the defendant discussed her 
proposal to be the guardian of the minors 
with the plaintiff and only in March that she 
became guardian under Exhibit A. It is, 
therefore, impossible for Laxman to have re- 
garded Krishnan as having great fame or 
being brought up by the defendant at the 
time which she alleges, December 1909. He 
must, therefore, have seen what he saw, as 
the plaintiff contends, in December 1910. 
This is the only important fact in his evi- 
denco or in Exhibit VII, a statement giving 
an account of the incident similar to that 
given above, except that Krishna's naked 
condition is not mentioned. [tis very short 
&nd was made in the defendant's presence on 
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the 29th January 1912. The suggestions 
against its authenticity were not, in my 
opinion, established; but it added nothing to 
the case on either side, 

I now turn to the defendant’s case that two 
innocent occurrences prior to March 1910 are 
the foundation, on which the plaintiff's com- 
plaints as to his own and Laxman’s incidents 
have been based. ltis further part of her 
case that the plaintiff spoke of those two in- 
cidents to her in February 1910 in the course 
of a conversation as to her assuming the 
guardianship. She says that he described 
Laxman’s incident much as Laxman does now, 
except that he did not say lLeadbeater’s 
hand was on Krishna’s head, and that he 
did not tell her what he had seen in Lead- 
beater’s room, but only that it was some- 
thing nasty, which he would not particularise. 
In the end, he said it was not necessary to 


‘question Leadbeater and signed Exhibit A 


without further demur. The plaintiff denies 
such a conversation in February 1910, but 
admits one after her return in April 1910. 
He then, he says, told her that he had seen 
Leadbeater doing something nasty with 
Krishna, thatthe former had a nasty sexual 
appetite aud that he must be separated 
from the boys. The defendant in conse- 
quence promised that the boys should have 
separate bath-rooms and should study in her 
room or verandah. à; 

Firstly, as to the conversation. If the find- 
ing is thab ib took place in February 1910, 
the prejudice to the plaintiff's ease will, ' 
no doubt, be serions. The burden of proof of 
this date is on the defendant, and there is no 
evidence except hers to set against the plaint- 
iffs denial. She has produced no memo- 
randum or entry in her diary to show that 
such a conversation took place in February. 
The plaintiff, no doabt, is not alleged to have 
insisted on avy reference to Leadbeater at 
the time, But, whatever his exact words as 
to Leadbeater’s conduct, and I do not think 
there is much material difference between 
the defendant’s version of them and his, it 
would have been natural for her to mention 
the matter to Leadbeater at once. Such 
mention, I should have supposed, would have 
been particularly advisable in view of 
Krishnan’s vocation and Leadbeater’s past 
history; and it may be observed here that 
the admitted conduct, not ouly of the defend- 
ant, but also of all the Adyar witnesses, in 
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hearing allegations by the plaintiff and 
- Laxman regarding Leadbeater’s relations with 
Krishnan without taking any particular ac- 
tion, must attract suspicion, if not censure, 
since they all must have known of the for- 
mer’s expulsion from the Society and its 
cause. The defendant, however, is not alleged 
to have made inquiry of Leadbeater at the 
time or, as will be stated, until December 
1911. Lastly, there is the fact that this con- 
versation and its date were referred to first 
in the defendant’s evidence. This is im- 
portant, because in her original written state- 
ment, which was full and argumentative, she 
referred to the plaintiffs objection to her 
taking over the boys as based only on Lead- 
beater’s growing influence over them; and in 
her shorter amended written statement she 
said that he never complained of any im- 
propriety on the part of Leadbeater or ob- 
jected to his associating with his sons. Her 
explanation that she did not connect the 
plaintiff’s admitted reference to something 
nasty with any impropriety or indecency is 
weak. Her conduct in connection with the 
understanding showed that no presumption 
. conld be drawn in her favour, when the fate 
of the minors was in question, In the circum- 
stances,it is-not possible to disregard the plaint- 
ifs denial and find in favour of this conver- 
sation or its date on her evidence. The con- 
versation in April 1910, which the plaintiff 
alleges, is important in connection gener- 
ally with his good ‘faith ‘and fitness 
for the guardianship, though not directly 
as evidence regarding the occurrence 
of the incidents. It may not 3 clear from 
the evidence whether it was or was not 
followed by a change, immediate or deferred, 
in the boys’ bath-room or the separation 
from Leadbeater during their studies, which 
the plaintiff says that he obtained. The 
latter would probably have in any case 
followed. on the defendant's return to 
Adyar to some extent. Thata conversation, 
in which Leadbeater’s connection with 
the boys was referred to, took place is 
admitted by the defendant. As to its 
terms, only her statement and the plaintiff's 
are available; and, therefore, no finding is 
poasible except that it is consistent with 
probability and the circumstances that 
the plaintifi’s account is the nearer to the 


^ truth, 


The defendant's explanation for the plaint- 
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iffa charges, that they are founded on 
two innocent incidents, which actually 
oecurred, can be dealt with shortly. She 
says that later she asked Leadbeater what 
could have given rise to unpleasant ideas, 
and that, when he could suggest nothing, 
she asked whether he had ever washed 
the boys. She speaks of these inquiries 
as made after she heard of the plaintiff's 
complaint to Mrs. Van Hook, and that ig 
consistent with the date accepted by Lead. 
beater, December 1911. But there is no. 


thing to explain why she suggested this 


washing as the explauabion. For Mrs, 
Van Hook's account of what the plaintiff 
said to her in no way indicates it, and she 
does not refer to any other accountas in 
her possession. Leadbeater admitted that he 
had twice washed Krishna in English 
fashion, that is, naked, and had cleansed 
his head with carbolic soap; and this, it 
is urged, is really what the plaintiff and 
Laxman saw. Now Mrs. Van Hook says 
that Leadbeater did take the boys into 
his bath-room and say he would teach 
them to bathe like gentlemen, though there 
is nothing to identify the occasion she 
spoke of with either of the two to which 
Leadbeater referred. But it is rather 
improbable that an English gentleman 
aged sixty-five, like  Leadbeater, would 
himself perform, and not merely supervise, 
this menial and unpleasant work. And it 
is remarkable (1) that on each of the 
two: occasions of his doing so, he should 
have been interrupted by a person who 
misconstrued what was going on, and (2) 
that he should have had nothing to say in 
evidence of either interruption and should 
have apparently not noticed it. If, however, 
this story is not a mere after-thought, 
and if these washings really took place, it 
is stil impossible to connect them with 
the plaintiffs and Laxman’s indignation, 
Manu, we have been told, forbade one man 
to bathe or appear naked in tbe presence 
of another; but we have been shown no 
reason for believing that that, like others 
among his prohibitions, has not lost ita 
original sanctity, or is at the present day 
regarded as more than a rule of good 
manners and ordinary decency. The breach 
of sucha rule would, so far as lam awareand so 
far as we have been shown, entail no caste or 
religious disability and would in the case of a 
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boy of fifteen be met appropriately by a warn- 
ing or slight correction. Certainly, the 
importance of the matter would be utterly 
incommensurate with the effect produced 
on Laxman, a Sudra and not likely to be 
punctilious in such matters, who yet thought 
it necessary to give information, not only 
to the more important Hindusin the com- 
pound, but also to Schwarz, a European. 
There is the farther improbability involved 
in his failure to inform the plaintiff, the 
fittest person to administer the warning 
above referred to, or to take the simple 
course of pointing out to Leadbeater that 
his proceedings were open to objection or 
askicrg some more important person to do 
so. This explanation, as a whole, iu fact 
attracts additional suspicion to  Wadia’s 
Statement that Laxman would not parti- 
cularise what he had seen, and to Laxman’s 
introduction into bis otherwise extremely 


meagre evidence and statement, Exhibit 
VII, of a reference to the position of 
Leadbeater's hand on Krishna's hair, as 


designed to corroborate the story that it was 
being cleaned. If this part of the 
defendant's case is in any degree true, 
it is still impossible to connect ib 
with either the plaintiff or Laxman’s 
incident. 

That closes such detailed examination of 
the evidence as seems to me practicable 
or necessary. Other matters, no doubt, 
weighed with the learned Judge, the exclu- 
sion by the routine in force at Adyar of 
the possibility that time could be available 
for these incidents and the publicity of 
Leadbeater’s room. Something also has been 
seid here of the impossibility of the plaint- 
ifs having seen what he alleges from 
where he says that he was or with the 
light available. But all this comes to very 
little. The routine was spoken to as com: 
prehensive. But it cannot be presumed that 
“ib was invariably observed with absolute 
or even comparative punctuality by every 
one. Tbe incidents were short, and 
as regards one of them it was Leadbeater 
himself who in the defendant’s absence was 
responsible for strictness. Regarding the 
actual publicity of his room and the risk he 
would run at the time in question, there is 
no definite evidence. The argument from 
the plaintiff's inability to see what he alleges 
appears to me to bə available only because 
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insufficient aítention was paid to the point 
at the trial. For his ability to see Lead- 
beater and the boy depended on his exact 
pusition at or near the doorway, regarding 
which nothing is available or could be ex- 
pected; and, when he maintained that, 
though the doors were shut, there was 
sufficient light, the matter was not cleared 
up by his being asked to reconcile the two 
statements, one possibility being that the 
doors he referred to were the wire doors, also 
mentioned. 

There remains the argument against the 
plaintiff’s case and his good faith that, 
it he had had the knowledge he now alleges 
of both incidents, ib cannot be supposed that 
he would have allowed Leadbeater to continua 
to associate with his sons and would not 
have attempted to terminate the guardianship 
earlier, and iu the alternative'itis urged 
that, if he has acquiesced with full know- 
ledge, he is unfit for the guardianship him- 
self. It is, no doubt, possible that his con- 
dact has been in some degree foolish and 
weak, But | do not think that the con- 
clusions proposed follow from what has been 
proved. It would have been useless earlier, 
as it has proved useless now, for him to 
make his charges against a person of Lead- 
beater’s position with only his own evidence 
in support of one of them and only that of 
a hostile witness in support of the other. 
And itis to be doubted from such indica- 
tions of the défendant’s attitude as this case 
affords whether anything less than the 
formal establishment of the charges and even 
the order of a Court would have induead 
her to abandon the minors. Ib was only, 
after the process of deification of Krishnan 
had made progress and its effects and tben- 
dency grew clear, that material of any 
practical value for a repudiation of Exhibit 
A and an attack on the defendant became 
available; and it was on that process reach- 
ing the point indicated by the ceremony 
described in Exhibit C that tho plaintiff 
took action by his disclosure to Mrs. Van 
Hook and conversation with the defendant. 
Before and after that, he had to weigh advan- 
tages, those to be secured by acquiescence 
being’ considerable. Probably for sometime 
at least, he was gratified at his son's 
reputation and the respect he himself enjoyed. 
He had aleo to consider the great material 
advantages to the minors and himself from 
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the defendant's assumption of responsibility- 


for their future. Throughout ou tha 
occasions already referred to, he had been 
asking for their separation from Leadbeater 
and he mentions others, on which he did so, 
though there is nothing specific regarding 
them. He obtained what he might fairly 
regard as equivalent to such separation, the 
defendant's protection of the minors by 
their constant association with her, except 
for short periods, from April 1910 until 
December 1911. It was such a separation 
which he pressed for in January 1912 
and which in a qualified form he thought 
he had been promised. When he found that 
the defendant’s promise had been broken 
-in Sicily, he took action by his notice 
of the llih July 1912 without, I think, 
undue delay. His suit was brought ‘ia 
October. It is suggested in the judgment 
under appeal that his charges are merely 
a revival of those made in 1905 against 
Leadbeater in order to justify his repudia- 
tion of Exhibit A and were instigated by 
interested persons, who have financed him. 
But this takes no account of the weakness 
of the available evidence for those charges 
and the impossibility of sustaining the case 
until (as observed above) more was available 
to support it; or of the absence of evidence 
of any communication between the plaintiff 
and his financial supporters before December 
1911, 
It is not necessary to assume that the 
plaintiff is & person of particularly refined 
sentiment or decision of character; and it 
is not, ia my opinion, difficult to conceive 
his acting as he didina spite of his 
knowledge or necessary to hold that he 
disqualified himself for the guardianship by 
doing 80. 


We have, no doubt, dealt with the case 
at some disadvantage, since we have not had 
the learned Judge’s opportunity of hearing 
and seeing the witnesses. But that is of 
the less moment, because they were all, 
except Laxman, educated persons of 
mature age and some position and  in- 
ference from their demeanour would be 
indecisive, and because it is on the admissions 
of the defendant’s witnesses and on admitted 
facts that argument has mainly proceeded, 
In the absence of the minors, the direct 
evidence of each incident which the plaintiff 
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sould adduce was limited; and in view of the 
defendant's influence and proved conduct,. 
unbiased indirect corroboration could not be 
looked for. Yet, in support of his own 
evidence as to one incident, he has shown 
that his conduct at the time was consistent, 
if nob necessarily with his allegations in 
detail, yet only with some occarrence of 
equal gravity, As regards the other, he 
could not be expected to rely on the only 
direct evidence, that of the defendant's ser- 
vant. Yet even that evidence ineluded 
indications that what he saw was not merely 
grave, but consisted in reprehensibly inde- 
cent conduct; and ibose indications were 
repeated more distinctly in the evidence of 
the unfavourable Adyar witnesses, the 
defendant's adberents. Onthe other hand, 
the defendant's attempt to prove that other 
innocent occurrecces on other dates before 
Exhibit A were the foundations on which 
the plaintiff's charges were founded, and her 
atiempt to show that his subsequent con- 
duct bas been irreconcilable with his belief 
in the truth of those charges, have failed. 
And accordingly he must be held to have 
proved as much as the cirenmstances 
admitted of his proving and as the Court 
should require. So far as the materials 
available justify a conclusion, it is one in 
the plaintiff's favour, He has established, 
in my opinion, that he acted on an honest 
belief, if not literally in the charges as they 
were made in the particulars, yet in a 
substantial foundation for them. And 
therefore, I hold that grounds of appeal Nos, 
27 and 28 have not been sustained and that 
the learned Judge’s order as to costs is not 
justified. 

1 would, therefore, concur in dismissing the 
appeal with costs and, allowing the memo- 
randum of objections with costs, would 
modify the decree by making each party 
liable for bis¥and her costs in the Court of 
first instance, 

Appeal dismissed. 


830 


NARAYAN DAS t£, HARDIAL. 


ALLAHABAD HIGH COURT. 
Brest Orvis APPEAL No. 111 or 1913. 
July 29, 1913. 
Present;—Sir Henry Richards, Kr., Chief 
^ Justice, and Mr. Justice Piggott. 
NARAYAN DAS—DEFENDANT— ÀPPELLANT 
_ versus 
HARDIAL AND ANOTHER—PLAINTIFFS— 
RESPONDENTS. 


Hindu Law—Mortgage executed by father —Immoral 
debt—After-born son, whether entitled to challenge 


mortgage. . 
A Hindu son, born after the execution of a mortgage 


by his father who was then the sole owner of the 
property mortgaged by him, cannot challenge the 
validity of mortgage on the ground that the debt 
had been incurred for immoral purposes. 
First appeal from an order of the Additional 
Judge of Moradabad, dated 8th April 19138. 
Dr. Satish Chandra Baner ji, for the Appel- 
. lant. 
Dr. Tej Bahadur Sapru, for the Respond- 


ents. 


JUDGMENT.—This-appeal arises out of a 
guit,in which the plaintiffs sought to set aside 
a decree obtained in year 1899 against him 
and his father. The deeree in question 
was on a mortgage made in the year 1896, 
admittedly some two years before the 
birth of the plaintiff. It is admitted also 
thab at the time of the mortgage, the 
mortgagor had no other son and was 
in that sense the sole owner of the pro- 
perty mortgaged. When the suit was 
brought, the present plaintiff had been born 
and he was made a party to the mortgage suit 
under the guardianship of his father. A 
decree was obtained upon foot of the mort- 
gage and-the property was sold. 
ly, the father died and the proceeds of the 
gale of the mortgaged property proving 
insufficient, a further decree was obtained 


under section 90 of the Transfer of Property 


Act and certain other property was sold. In 
these proceedings, the plaintifi’s mother was 
substituted as his guardian for his deceased 
father. The Court of first instance dismissed 
the plaintiff’s suit. The. lower Appellate 
Court has reversed that decision and remand- 
ed the case holding that the plaintiff ought to 
have been allowed an opportunity to call 
evidence to show that his father was a man 
of immoral livelihood and that the mortgage- 
debt had been incurred for immoral pur- 
poses. The present appeal is against this 
last mentioned order of remand, 
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Ib seems to us that there can be no ques 
tion but that the plaintiff in the present 


Buit was a party to the original mortgage 


suit. It is possible that. his father was a 
person whom the Court might under certain 
circumstances not have appointed guardian. 
We have, however, to consider, before 
interfering with the proceedings of the year 
1899, whether the irregularity, if such it was, 
caused any damage to the plaintiff. We 
have, therefore, to consider what possible 
defence could have been set up in the mort- 
gage suit. Tb is suggested that he might 
have .made the defence that the debt was 
incurred for immcral pürposes. This, no 
doubt, would be a defence which the father 
as guardian might find a difficalty in setting 
up on behalf of his son. It is now settled 
law that such a defence cannot bo set up 
where the mortgage was made whilst the 
mortgagor was the sole ownér. It must be 
assumed that this was always the law, and 
indeed it has not been shown to us that. 
ib was not the accepted law in the year 1899, 
We may mention here that the present suit 
seeks to set aside the decree of 1899 but not 
the decree under seation 90. We cannot see 
that the plaintiff has suffered any damage 
whatever by reason of the fact that he was 
represented by his father in the litigation of 
1899. That the mortgage was not duly 


-executed, failure of consideration and sueh 


like were all defences which the father coald - 
have set: up on behalf of his son with regard 
to the decree which was subsequently made 
under section 90. It may be pointed out 
that at that time the plaintiff was repre- 
sented by his mother who was, undoubtedly, 
able to put forward any possible defence that 
could be made inelnding, if necessary, the 
immorality of her hasband. For these 
reasons, we think that the appeal must prevail 

We, accordingly, allow the appeal, set aside - 
the order of the Court below and restore the 
decree of the Court of first instance with costs 
in all Courts. 

Appeal allowed. 
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FATMATUL KUBRA V. ACHCHI BEGAM, 


ALLAHABAD HIGH COURT. 
ExrouTtoN First Civit APPEAL No, 371 or 
& 1912. . 
November 19, 1913. 
Present: —Mr. Justice Tudball and 
Mr. Justice Rafique. 
M«usammat FATM ATUL KUBRA— 
JUDGMENT-DEBTOR— À PPELLANT 
versus 
Musammat ACHCHI BEGAM AND OTBERS— 


JUDGMENT-CREDITORS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 68— Ances- 
tral property—Sale of grove with house-—- Jurisdiction, 

An ancestral grove together with a house standing 
init, which has been assessed with Government 
revenue, can be sold in execution of a decree only by 
& Collector under section 68 of the Code of Civil Pro- 
cedure. 


Execution first appeal from the decision of 
the Subordinate Judge of Bareilly, dated the 
22nd of June 1912. 

Mr. L. M. Banerji, for the Appellant. 

Mr. Govind Prashad, for the Respondents. 

JUDGMENT.—The facts of this case, so 
far as it is necessary to state them for the 
deciding of this appeal, are as follows:— 

A decree-holder in execution of her decree 
attached a grove or garden in Mauza Udaipur 
in the Bareilly District, in which stands a 
house. The area of the grove is some ten 
bighas pucca. 
through the agency of the Court Amin under 
clause (3) of rule 8 of Chapter IV of the 
General Rules for the Civil Courts. Among 
other objections, one objection taken is that 
the land in question is ancestral land and 
could only be sold by the Collector after 
transfer of the execution of the decree to his 
= Court under section 68 of the Code of Civil 

Procedure and that, therefore, the proceeding 
of the Court below is entirely without juris- 
diction. On the issue remitted to the Court 
below, that Court held that the land in ques- 


tion is ancestral land, but it has expressed > 


-` its opinion that in spite of that it is a grove or 
garden such as is contemplated in clause 
(3) of rule 8 of Chapter IV of the General 
Rules mentioned above. “Ancestral lands", 
for the purposes of these rules, are "all 
lands being mahals or shares in mahals 
or portions of > mahals, which have been 
owned continuously by the  proprietor 
from the Ist of January 1860 ete.” The 
Court below has held that this property has 
been in the family of the judgment-debtor 
‘for well over 50 years, It has also held thay, 
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‘definition given in the rules. 


The Court sold the property - 
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it isa portion of a mahal, The Patwari's 
evidence also shows that it is part of mahal 
safed in Mauza Udaipur and is assessed to 
revenue. tis, therefore, clear to us that 
the property is ancestral land within the 
It is urged, 
however, on behalf of the auction-purchaser, 
that the gardens, groves and lands occupied 
by houses all fall within clause (3) of rule 8, 
whether they dre ancestral or non-ancestral. 
With this, we find it impossible to agree. 
Lands which are ancestral also include 
gardens or groves. This is clear from a con- 
sideration of rule 8, clause (2) which lays 
down tbat non-ancestral land shall be sold by 
the Collector, who is to be appointed by the 
Court for this purpose, but specially exempts 
gardens, groves or lands occupied by houses 
or appurtenant thereto.’ An examination 
of elause (1) shows that in respect of an- 
cestral land there is no such exception. All 
ancestral lands have to be sold in accordance 
with rule 1, Non-ancestral lands have to be 
sold in the manner laid down in rule (2) 
except gardens, groves or lands occupied by 
houses or appurtenant thereto. These latter 
have to be sold in the manner laid down in 
clause (3) of the rules. If there had been any 


‘intention to exempt ancestral gardens or 


groves from the rule in respect of ancestral 


lands, the exemption would have been clearly 


stated in clause (1) as it has been clearly 
stated in. clause (2) iu respeat of non-an- 
cestral lands. In our opinion, the sale by 
the Court below through the Amin of the 
land in question was entirely without juris- 
diction and under the law it was necessary 
for the Court to transfer the decree under 
section 68 of the Code of Civil Procedure 
to the Collector, who then alone would have 
jurisdiotion to execute the decree and put 
the property to sale. In this view, it is 
unnecessary to go into any other point in 
the appeal. We allow the appeal, set aside 
the sale and direct the record to be re- 
turned to the Court below with instructions 
to proceed with the execution of the decree 
according to law. The appellant will have 
her costs of the appeal invludiog fees on the 
higher scale. 
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Appeal allowed. 


839. 


BOMBAY HIGH COURT. : 

Civit APPLICATION No. 142 or 1913. 
September 26, 1913. 
Present: — Sir Basil Scott, Kr., Ohief 
Justice, and Mr. Justice Batchelor. 
HARI BALU GAEKW AD — ÀrPLICANTS 
versus 
GANPATRAO SAKHUJIRAO GAEKWAD 


— OrroNENTE. 

Provincial Small Cause Courts Act (IX of 1887), 
g. 23 — Suit instituted as Small Cause suit—Judge hav- 
ing regular jurisdiction as well — Transfer of case to 
regular appeal — Decree— Appeal. 

A suit was originally filed as @ Small Cause suit in 
the Court of a Judge having both Small Cause Court 
and regular jurisdiction. Finding that the right of 
the plaintiff and the relief claimed by him depended 
on proof or disproof of a title to immoveable pro- 
perty, which the Small Cause Court could not finally 
determine, the Judge, acting under the power con- 
tained in section 28 of the Provincial Small Cause 
Courts Act, caused the suit to be transferred to his 
file as an ordinary Judge ata very early stage after 
the plaintiff had been examined: 

Held, (1) that the powers conferred by section 28 
were put in force in a regular manner; 

(2) that the Judge could not return the plaint for 
presentation to another Judge, because he himeelf was 
ihe Judge having jurisdiction to determine the ques- 


tion of title; 
(8) that the decree passed by the Judge was not 


fiunl but open to appeal. 


Civil Application, under Extraordinary 
Jurisdiction, against the decree passed by the 
first Class Subordinate Jadge at Ratnagiri, 
in Appeal No. 445 of 1912, reversing that 
of the second Class Subordinate Judge at 
Dapoli, in Civil Suit No, 202 of 1912. 


Mr. B. V. Vidwans, for the Applicants. 
Mr. P. V. Kane, for the Opponents. 


JUDGMENT.— The only question in this 
case is whether the lower Appellate Court 
rightly entertained the appeal. The suit was 
originally filed asa Small Cause Court suit 
in the Court of a Judge having both Small 
Cause Court and regular jurisdiction, Find. 
ing that the right of the plaintiff and the 
' relief claimed by him depended upon proof 
or disproof of a title to immoveable property 
which the Small Cause Court could not 
finally determine, the Judge, acting under 
the power contained in section 23 of the 
Provincial Small Cause Courts Act, caused 
the suit tobe transferred to his file ag an 
ordinary Judge ata very early stage after 
the plaintiff had been examined. There wag 
no substantial irregularity in this. He could 
hardly return the plaint to be presented to 
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another Judge, because he himself was the 
Judge having jurisdiction to determine the 
question of title; and no point is made of 
the fact that the evidence of the plaintiff 
recorded before him as a Small Cause Court 
Judge was used in the regular suit. We 
think that it must be taken that the powers 
conferred by section 23 were put in force in 
a regular manner. He then passed a decree 
deciding the question of title. It was a 
decree which could not be passed by a 
Court of Small Causes; it was not a decree 
falling within the terms of section 27 of the 
Small Cause Courts Act, and was, there. 
fore, not final It was, therefore, appeal- - 
able and the lower Appellate Court rightly 
entertained the appeal. In support of the 
argument that the decree was not appealable, 
reference has been made to Kal? Krishna 
Tagore v. Iseatantesa Khatun (1). In that 
case, the question was whether a suit was 
cognizable by & Court of Small Causes 
within the meaning cf section 586 of the 
old Code of Civil Procedure so aa to bar a 
second appeal, and the learned Judges cama 
to the. conclusion that the suit, although 
it might fall within the class of suita con- 
templated by section 23, would nevertheless 
be asuit cognizable by a Court of Small 
Causes. That, however, is not the point 
before us. The question is whether the 
decree which was actually passed by a Court, © 
to which the suit originally so cognizable 
was transferred, was a final decree under the 
Small Cause Courts Act. For the reasons 
above stated, we are of opinion that it was 
not. Therefore, we cannot interfere under 
our extraordinary jurisdiction. We discharge 
the . Rule with costs. 


Rule discharged. 
(1) 24 C. 557. 
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KARUPAMAYA ANANGA BHEEMÁA 9. SONDI PRAHALADHA BISSOYI RATNO. 


MADRAS HIGH COURT. 
SEOOND AÁPPRALS Nos. 841, 842 anp 843 ur 
1912. 
November 11, 1913. 
Present: —Mr. Justice Ayling and 
Mr. Justice Tyabji. 
SRI VEERA SRI VEERADI VEERA 
VEERA PRATAPA SRI KRUPAMAYA 
ANANGA BHEEMA KESARI DEO 
GAJAPATHI MAHARAJU GARU— 
PLAINTIFF- ÁPPELLANT 
versus 
, Ts S. A. Nos. 841 anp 843 or 1912. 
SONDI PRAHALADHA BISSOYI RATNO ' 
AND ANOTHER— DEFENDANTS — RESPONDENTS, 
In S. A. No. 842 or 1912. 
SONDHI GOPABANDHU SUBUDHI 
BUSHANO— RESPONDENT. 


Landlord and tenant —Service tenure—Darmilla inam 
lands —Dispensation of services —Righ to eject tenants. 

An inam granted by a zemindar to a servant for 
performing services of à personal character is resum- 
able whenever the zemtindar chooses to dispeuse with 
his services. 

Whén a zemindar grants certain lands on favourable 
rent to his servants, in consideration of their per-, 
forming services for him of a personal character, the 
fact of the services being dispensed with does not 
necessarily give him the right to resume the lands; so 
long as the servants do not commit any default in the 
payment of the rent stipulated for, and are willing 
to render the services for the performance of which 
the grants were originally made to them, they cannot 
be ejected. 


Sxcond appeals against the decrees of the 
Die ips Court of Ganjam at Berhampore, 
in &ppeal Saits Nos. 208, 210 and 209 of 
If i, preferred against those of the Tempo- 
rary Subordinate Judge of Berhampore, in 
Original Suit Nos. 5, 10 and 9 of 1910 
respectively. 

Dewan Bahadur L. A. Govindaraghava 
Aiyar, for the Appellant. 

Dewan Bahadur K. Nara:na Row, for the 
Respondents. 


JUDGMENT. 

AYLING, J.— The suits out of which these 
Recond appeals arose were brought by the 
Zemindar of Peddakimidi to recover posses- 
sion of certain darmzlla service inam lands 
résumed “by him in 1905. The Subordinate 
Judge gave a decree as sued for. The Dis- 
trici Judge, on first appeal, while agreeing 
with the Subordinate Judge that the znams 
were resumable by the Zamindar, held that 
the Ziemindar was not entitled io ejeet the 
défendants from the land, but merely to raise 
the rent to the melvaram ordinarily payable 


in place of low quit-rent which they paid 
while the services were being performed. 

Against this decision, the Zamindar has 
preferred appeals, and the respondents in 
Second Appsal No. 841 of 1912 have filed a 
memorandum of objections against the de- 
cisions of both Courts that the znams (what. 
ever they were) were resumable. 


I have no hesitation whatever in rejecting 
the memorandum of objections. The respond- 
ents’ Vakil argues that the services rendered 
by his clients were of a publie or quasi-publio 
nature. The nature of the sorvices is set 
forth in paragraph 7 of the lower appel- 
late jadgment. They consist in (a) attend. 
ing the estate office for fiftees days in a year 
to do service of errand going, guarding trea- 
sury sto., and (b) collecting rents, serving 
demand notices, going in guard of money sent 
to the OCollestor's offiss ab Chatrapore, ac- 
companying the Zemindary Officials on tour 
taking letters ebe. to Chatrapore and the 
village officials." The services are entirely of 
a personal character for the bənefit and oon. 
venience of the Zemindar alone and for that 
reason, the znams (whether consisting of the 
lands themselves, or only of an interest in 
them) are resumable by the Aemindar when- 
ever he chooses to dispense with the services. 


The real ditficulty iu the case is to deter- 
mine what was the natura of the beneficial 
inbsresb in the suit lands which was granted 
to the defendants or their predecessors-in- 
tible in lieu of wages for the services to be 
performed by them: and it is due to the 
extremely scanty materials for forming a 
decision. The learned District Judge has 
discussed the point in paragraph I1 of 
his judgment. After giving careful considera- 
tion to the able argaments of Dawan Bahadnr 
L. A. Govindaraghava Aiyar for the appel. 
lant, I do not feel prepared to differ from 
the Judge’s conclusion while, on the other 
hand, I can find nothing material fo add to 
the reasoning with which he has supported ib. 


Mr. K. Narayana Rao, for the respondents, 
has attempted to support the decree by 
showing that the lands atthe time of the 
inam granb were already in the occupatio » 
of his clients or their predecessors-in-title aa 
ordinary jeroyald tenants. If this were so, 
the correctness of the District Judga’s deci- 
„ion would be self-evident and the arguments 
with which he has supported it would be 
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superfluous. l need only say that the very 
nature of the Judge’s reasoning shows that 
he did not hold it to be 80, that the sugges» 
tion now put forward is contradicted by the 
defendant’s written statement in each of the 
suits which asserts in the most explicit 
manner that the lands were waste and covered 
with jungles when granted as imam: and that 
there is practically no evidence even tending 
to suggest that they were already in the 
occupation of the defendants or their prede- 
cessors aa tenants at the time of the znam 
grant, 

Fortunately, however, for the defendants, 
their case in this respect is not dependent ou 
the line of argument adopted by the Vakil 
in this Court. Assuming that the lands 
were waste(whether requiring re-clamation or 
not) at the time of the grant and, therefore, 
at the disposal of the Zemindar, I am still 
of opinion that the District Judge was right 
in distingnishing between the favourable rate 
of quit-rent, which represented the remunera- 
tion of their services, and the tenancy right, 
which there is no reason to regard as different 
from that usually obtaining in the Zemindari. 
Mr. Govindaraghava Aiyar has argued that 
the rebuttable presumption of occupancy right 
{which is the substantial burden of theruling 
in Uheekati Zemindar v. Ranascoru Dhora (1)] 
does not arise where the circumstances under 
which the tenant is admitted by the Zemin- 
dar to the land differ in any respect from the 
ordinary, that is to say, from the oase of a 
tenant applying for or being granted the 
use of the land for purely agricultural pur- 
poses subject to the payment of the usual 
rent. 1 do not see why the presumption 
should not be applied to a case like the one 
with which we aredealing. No doubt, it is 
open to the Zemindar to prove the existence 
of a special contract ora special custom in 
the estate (Vide the concluding portion of 
Shepherd, J.s judgment). But where he 
does not doso (and I do not think he can 
possibly be held to bave done so here), the 
ordinary presumption as to the tenancy right 
must be applied. 

I may add that there is nothing inequit- 
able in doing so. The favourable rate of 
rent paid by the defendants may be regarded 
as the recompense for their services; the 
tenant's profits are the recompense for his 


(1) 23 M4318. 


labour as a cultivator and there is no reason 
why these defendants should be placed in & 
worse position in the way of permanence of 
tenure than any other. tenant. 

With regard to the case referred to in the 
lower Appellate Court's judgment [Sri Hoja 
Visweswara Nissenka Bahadur v. Gorla 
Budaradu (2)], a reference to the record 
shows- that the case cannot be distin- 
guished, as the learned District Judge 
surmised, on the ground that the lands were 
private lands: on the other hand, itis per- 
fectly clear that the question with which 
we are now concerned, was never raised in 
that case, and that it cannot be regarded as 
an authority for the view contended for by 
appellants. 

1 would dismiss all three appeals and the 
memoranda of objections with costs. 

TYABJI, J.— These appeals have reference 
to the rights of the Zemindar of Padda- 
kimidi as against the respondents, who have 
been holding lands on a favourable rent on 
condition that they should perform certain 
services. The Zemindar does not require 
the services to be performed any more, and 
the question arises whether he is entitled in 
any way to alter the relations so far subsist- 
ing between himself and the; respondents. 
(1). The Zemindar claims that he can put 
an end to the relationship entirely and eject 
the respondents from the lands in question. 
(2). The respondents claim that the rela- 
tionship cannot, in avy way, be altered at 
the mere will of the Zemindar, and so long 
as they are willing to perform the services 
hitherto performed by them the rent cannot 
be raised, (3). A third view lying inier- 
mediate between these two contentions is 
that the Zemindar may at his pleasure dis- 


‘pense with the services, andinthat case he can 


raise the favourable rent hitherto paid by 
the respondents so as to make it equal to the 
usual customary rent paid by the occupaney > 
rgots in the Zemindari, bat that he cannot 
eject the respondents so long as they do not 
commit any default in respect of the pay- 
ment of rent, or in some -other respect. It 
is the third view that has found favour 
with the learned District Judge. The Sub. 
ordinate Judge had accepted the contentions 
of the ZAemindar in their entirety. 


(2) 7 Ind. Cas. 401; (1910) M. W. N. 4868 M. L. T. 
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The respondents by their cross-objections 
ask usto adopt the second contention. I 
agree with my learned brother that the 
services which had to ba performed in lieu 
of theznams were personal, and nobof a 
public nature, and that the /nams may be re- 
sumed in so far as they represent the services. 
I agree, therefore, that the cross-objections 
should be dismissed with coats, 

It remains to consider whather on the 
services ceasing, the Zemindar can eject the 
respondents, or whether he can only raise 
their rents. This question could be concla- 
sively pat at rest if there were any definite 
and satisfactory evidence as to the terms of 
the contract between the Zomindar and the 
respondents. No such evidence was placed 
before the lower Courts, and the rights of the 
parties have, therefore, to be determined 
mainly from presumptions and legal in- 
ferences, 

It is argued on behalf of each party that 
the presumption isin itsowafavour. For 
the appellant, it is argued that though, when 
a tenant pays the usual rent, the presump- 
tion is that “he is entitled to occupy his 
lands so long as he pays what is due,” 
Venkatanurasimha Naidu v. Dandamudi 
Kotaya (3), yet that presumption does not 
arise here as the respondents admittedly 
held a position quite distinct. from that of an 
ordinary ryot: that there is no room for the 
presumption that the respondents were given 
the rights to occupy their lands permanently; 
for the basis of that presumption is that the 
holder of the land has been in occupation 
of ib prior to the Zemindar, whereas here the 
respondents were let into possession of their 
lands by the Zemindar, and that in such a 
case, inasmuch as the Ziemindar must have 


once possessed the full ownership of the - 


lands, he could have contracted with the 
respondents or their  predecessors.in-title 
as he chose, when they first came to hold 
the land. 

This argument does nob, however, seem to 
me to be conclusive. Assuming that the 
Zemindar could have insisted upon letting 
the respondents or their predecessors-in-title 
ints possession of the land on such terms as 
he himself desired, and could, therefore, 
have reserved to himself the right to eject 
the respondents, the question is whether he 


(8) 20 M. 299 at p. 304; 7 M, L. J. 251. 


did so, and whether in the absence of proof 
ib is to be presumed that he did so. 


This question appears to me to depend, to 
a great extent, ou the theory of the law relat- 
ing toland and of the usual relations bet- 
ween the Zemindar and the holder of the 
land. In 1876, the majority of the Court, 
deciding Fakir Muhammad v. Tirumala 
Ohartar (4), laid down thatlthe distinction 
between the old resident cultivator and the 
stranger and new comer had not been 
obliterated, and, that just as the tenant 
had the right to terminate the tenancy at 
the end of any fasli, so the landlord, 
the Government, had an equal right to do so. 
That view of the relation between the 
holder of the land and the Government has 
slowly given place to the view that (1) 
"the Sovereigns, ancient or modern, did not 
here set up more than aright to a share of 
the produce raised by the ryots in lands 
cultivated by them;" Venkata Narasimha 
Naidu v. Dandamudi Kotayya (8), (2) that the 
payments made to the Zemindars as such 
"are universally deemed the due of the 
Government,” though, (3); the Zemindar 
may bold land in which he has not merely 
the said interest of receiving the due of the 
Government, but*he whole dominium of the 
land: this hapnens admittedly in the case 
of his private or home-farm lands; but 
such rights must be proved by the Zemine 
dar, and ordinarily it will be presumed that 
he never had more than the restricted right 
of demanding a portion of the produce. 
(4). On the other hand, it follows that the 
ordinary ryvt does not necessarily hold the 
land as a grantee of the Zemindar, and as a 
general rule it is rather asa charge on the 
land than as an incident of contract that a 
portion of the produce has to be paid to 
the Zemindar; the liability to make such 
payment does not imply that the land is 
held by virtue of a contract with the owner 
of the land; nor does it necessarily establish 
between the occupant and the Zemindar the 
relationship of landlord and tenant, Srenzvasa 
Ohetty v. Naniunda Ohetti (5), Raja Vellanki 
Fenkata Rama Rau v. Raja Papamma Rau 
(6), Oheekati Zemindar v. Ranasooru Dhora 
(1). A presumption that the ryot has the 


(4) 1 M. 205 at pp. 219, 222. 
(6) 4 M. 174. 
(6) 21 M. 209; 251. A. 84. 
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right of permanent occupancy is based nob 


merely on the fact that theo present holder’ 


of the land is assumed to derive his title 
from the person who first made a beneficial 
use of the soil and who, therefore, acquired a 
right to possess it. Secretary of State for India 
in Uounctl v. Vira Rayan (7), Venkata 
Narasimha Naidu v. Dandamudt Kotayya 
(3). For the distinction between the old 
resident eultivátor aud the new comer to 
which Morgon, C. J., referred in Fakir 
Mohamad’s case (4) is not obliterated; in the 
case of the former, there is no question of a 
. eoutraob of tenancy, in the case of the new 
comer there. must be some contractual relation- 
ship express or implied but it is presumed 
that he is. admitted into possession on the 
same terms as the prior occupants, that if 
it is nob shown that any special contract 
was made with him differentiating his case 
from that of the other occupants, then the 
contract: must have been with similar 
ineidents 

This view of the relations that must be 
‘presumed to have existed between the parties 
to the present appeal is strengthened by tlie 
Judge’s conclusion (which seems to me to be 
warranted by the evidence) that the lands in 
question were ryott lands when the respond- 
ents or their predecessors iu-title first took 
possession of them. 


It is argued, however, that the case of the 
tenant, who is-adtitted onthe terms that he 
is to perform service, is quite different from 
that of the ordinary ryot who only pays 
rent, and thatthe one can present, therefore, 
no analogy to the other. The question is 
not free from doubt. But it seems to me that 
the tendency of decisions for a long time 
(based, no doubt, on an increasing knowledge 
of the conditions existing in Zemindaris) has 
been distinctly in favour of the view that the 
Zemindar’s right to eject is exceptional and 
must be proved by the person asserting it. 
The Zemindar may, therefore, well be required 
to adduce evidence of the fact, ifit be a fact, 
that when thé respondents or their predeces- 
sors-in-title were admitted into possession, the 
contract was that the Zemindar should Have 
the right to eject them in case when the other 
ordinary tenants would not be liable to be 
ejected. ; 

I should have had greater hesitation in 


(7) 9 M. 175 at p. 179. 
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coming to this conclusion had I thought that 
it had no foundation except in the theory of 
the law as understood by me.  Presumptions 
of this nature, ought, ib seems to me, to bs 
carefully watched and constantly tested by a 
consideration of ‘the common course of 
natural events and humau conduct.” The 
consideration of these matters appears to me 
to lead to the same conclusion as that to 
whict I have arrived on the other basis. 
Here we have onthe one hand a powerful 
Zemindar, having systematic records of the 
transactions connected with the Zemiudari 
and on the ‘other, a humble and possibly an 
illiterate oacipant of the land. In such a 
case, it seems proper and just, no less than 
in accordance with the ordinary course of 
human affairs, to assume that the _Zemindar 
would ba best able initially ‘to provide for 
and safeguard his interests in his contract 
with the tenant, and later to adduce satis- 
factory evidence of his just claims arising 
under the contract. Sri Raja Viswesware 
Nissenka Bahaur v. Gorla Budaradu (2) has 
been cited to us by the appellant. In that case . 
the Court did not consider the question with 
which we have to deal. The only question 
before. the Court was that the tenants coald 
continua in possession on the same rent after 
the services had caased. 1 

For these reasons, I agree that the learned 
District Judge was right in presuming (until 
the contrary was proved) that the Ziamindar 
cannot eject the respondents from the lands 
in their possession so long as they are williag 
to pay the proper melvaram due upvn tha 
lands, avd that, therefore, the appeal shoald 
be dismissed with costs. 

Appeal dismissad. 


CALCUTTA HIGH COURT. 
Orpinary ORIGINAL Orval. Suit No. 493 or 
1912. 

November 20, 1913. 

Present: —Mr. Justice Chaudhuri. 
IMPERIAL PRESSING COMPANY— 
PLAINTIFF 

versus ; 
BRITISH CROWN ASSURANCE 
CORPORATION, Lto.—- DEFENDANT. 


Insurance —Coniract—Good  Jaith--Disclosure of 
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material facta likely to influence insurer in fiwing pre- 
mium—Information that stock to be insured would be 
set on fire by incendiary —Non-disclosure of information 
to inswrer—Liability of insurer, discharge of — Obliga- 
tion to disclose—-Thing already known to person to 
whom disclosure to be made— Wrong declaration—Court 
can allow a further declaration. 

Inasmuch as insurance contracts are based upon the 
utmost good faith, every circumstance which would 

influence or is likely to influence the judgment of a 
prudent insurer in fixing the premium or would 
determine whether he will take the risk or not, must 
be disclosed, . 

Therefore, in à fire insurance, there is a duty to 
disclose to the insurer all facts which appear upon 
there being a possibility of a fire greater than usual 
and which consequently may indicate a motive of the 
assured in effecting the insurance. 

Where the assured had the information, at the time 
of making an application fora policy of fire insurance 
in respect of certain pramises in which jute was 
stocked and baled, that the stock would be set on 
fire by an incendiary and they insured their premises 
in consequence of the information, a duty was cast 
upon them to inform the insurers of the reason which 
led them to ask for an insurance. The non-dis- 
closure of the information discharges the liability of 
the insurers, . 

There is no obligation on any one to disclose things 
to another person which are already known to that 
person or which were within the power of that per- 
son to know. 

A Court can in its discretion allow a party, who 
has made a wrong declaration, to put in a further 
declaration &nd thus put the mattér right. 


. Me rs. B. O. Mitter and A. O, Singh, 
instruoted by Messrs. Morgan & Co., Solicitors, 
for the Plaintiffs. : 

Messrs. Pugh, A. N. Ohowdhwr? and 

Oubilt, instructed by Messrs. Pugh and Oo, 

Solicitors, for the Defendants. 


JUDGMENT,—This isa suit instituted 
by the plaintiff Company for the recovery 
of thesum of Rs. 9,333-5-4 for damages 
io their premises by fire. The proposal 
for the insurance was made on the 17th of 
February 1912 and an interim protection 
note was granted to the plaintiff Company 
by the insurers, the defendants, on that 
date. The buildings consisted of certain 
godowns, Nos. J, IL-and III, at No. 61 
Old Ghushuria Road, Salkia. Two of 
these godowns were being used by one of 
the balers of the plaintiff Company, a firm 
of the name of Rukmanund Uday Chand. 
There was a further insurance by the 
plaintiff Company in respect of certain 
other godowns on the 20sh of February, 
but we are not concerned with it in this 
suit. A fire took place in the insured 
premises on the 21st on February ; No. 2 


E SA 


godown was considerably damaged and some 
slight damage was done to godown No. 1. 
Upon the evidence, there is not much doubt 
that this was on incendiary fire. Slight 
evidence has been given that the fire was 
probably caused by some sorters who were 
employed in the godowns which were used 
for assorting jute. There is ao question 
that the fire took place and that some 
damage was done to the premises. Tha 
defendants, inthe 10th paragraph of their 
written statement amongst other things, 
stated that before the application by the 
plaintiff firm to fhe agent of the defendant 
Corporation for the insurance of the pre- 
mises, the plaintiff firm had been expressly 
warned and was, as the defendant Corpora- 
tion. charges, aware at the time of making 
such applieation that the stock of jute on 
the premises alleged to have been insured 
would be seb on fire or knew that there 
‘was reason to believe or apprehended that 
such stock would beset on fire and that 
the plaintiff. firm obtained the issue of the 
said interim protection note in consequence 
and by reason of the said warnings and 
information received by it, such facts beicg 
unknown to the defendant Corporation and 
its agent until after the said fire. They 
alleged thatthe plaintiff firm had specific 
reason for the apprehension that a fire 
would occur there, and that such fire would 
be an incendiary fire, and that the non- 
disclosure of the information they had at 
the time that a fire was likely to take place 
and that apprehending such a fire they 
were applying for the issue of the policy, 
discharged the liabilities of the defendant 
Company if any. Some other issues were 
raised and itis hardly necessary to refer 
to them in detail here with the exception 
of the defence that the declaration made 
by the plaintiff Company as to the con- 
stitution of the firm was not correct, but 
that there were members other than those 
mentioned by the plaintiff Company and 
that in consequence of such non-disclosure 
of the other partners, the suit was bad and 
cannot be proceeded with and should be 
dismissed with costs. The plaintiff Com- 
pany, however, wanted to make a further 
declaration disclosing other names inasmuch 
as aquestion had arisen. and in order to 
avoid all difficulties they were willing, 
although not qaite admitting that the 
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persons whose names they were going to 
disclose were not really partners of the 
firm, but that the firm was fully re- 
presented by the Kartas or senior members 
of the firm, the members of which were 
the partners of the plaintiff Company. 

It appears to me that the plaintiffs have 
nob made a full disclosure of their partners 
-and that the suit as framed, that is to 
say, upon the declaration and having regard 
to the provisions of the Civil Procedure 
Code, was to be considered as defective 
for non-joinder of persons, who -appear to 
me to be proprietors of the plaintiff firm. 
The present Code provides that no suit shall 
be dismissed for want of parties. I, there- 
fore, think that the Court can. in its 
discertion allow a party, who has made 
a wrong declaration, to pub in a further 
declaration and thus put the matter right. 
The case of Abrahams and Oo. v. Dunlop 
Pneumatic Tyre Oo., (1) is not an authority 
against what I have now held. Upon 
the proper reading of that case, it appears 
to me that it rather supports what I have 
held. 


Now, the firm of balers, who were using 
these godowns, had previous to.the fire 
insured ‘their stook with the defendant 
Corporation on some occasions. This firm 
seems to have rather an, unenviable re. 
putation. The plaintiffs themselves admitted 
that the firm had reputation of setting fire 
to their stock. It was urged that this 
fact should have also been mentioned by 
the plaintiff Company to the defendant at 
the time they applied for the insurance. 
But there was no obligation on any one 
to disclose things which were already known 
to the defendant Company or which were 
within the power of the defendant Company 
to know. The defendant Company them- 
selves knew of the reputation of the balers, 
They knew and had materials before them 
in their office at the time by which they 
could have: easily ascertained the names of 
the persons or of the firm, who were using 
these godowns for the purpose of assorting 
jute, having themselves insured their stock 
on their behalf. Therefore, so far as this 
particular matter is concerned, I am‘unable 
to hold that there was any duty upon the 
plaintiff Company to further disclose this 


(1) (1905) K. B, 46; 91 L.T, 11; 74.L, J. K. B, 14, 


fact, namely, the bad reputation of the balers 
tothe insurers at the time they made the 


application. 


But the serious question in this case is 
as to whether the assured had the -in- 


formation of a likelihood of a fire. I do 
not think that admita of any doubt 
whatsoever. There is overwhelming evi- 


dence that before the date of the application 
made by the assured for the insurance, their 
Engineer, Mr. Meyer, had been informed 
by different persons that there was a strong 
rumour that a fire was going to take place 
in their godowns. Amongst the persons who 


rah 


gave such information was. an officer of c 


the Police who was then employed at Howrah, 
who, it is said, made a communication 
about the information that he had received 
to Mr. Meyer, the Engineer of the plaintiff 
Company. But the evidence of Mr. Stall, a 
member of the firm of Messrs. Mall Sehutte 
and Company, is conclusive on the point. He 
has no interest in this suit. He was 


- working. in one of the godowns of the 


plaintiff Company, and had effected insurance 
with Messrs. Schroder ^ Smidt and Co., 
amongst others upon his stock. He receéiv- 


ed a communication from Messrs Schroder ` 


Smidt and: Co., that they. had been informed 
that there was going tobe a fire in the 
press of the plaintiff Company, and that in 
consequence that firm wanted to cancel 
the insurance which had been effected with 
them. Mr. Stall was unwilling to agree 
to the cancellation ` bat. he said that he 


- would consider his position and if he found 
that he could safely allow the cancellation 


of some of the insurances upon his stock, 
he would do so. It was the end of the 
season and hefound that he had ample 
margin and eventually consented to have 
two of the insurance policies cancelled, and 


. he wrote a letter to -that effect on the 9th 


February 1911. When he received this 
information from Messrs. Schroder Smidt 
and Co., he telephoned to Mr. Meyer, 
Engineer of the plaintiff Company, and told 
him to inform the proprietors of the 
plaintiff Company as to what be had been 
told and Mr. Meyer said that he would 
inform his employers and get extra watchmen 
to be put on. There is no doubt that this 
conversation took place on the 8th of 
February. Mr. Stall fixes the date by 


reference to the letter of the 9th February 


- 
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which he showed to Messrs. Schroder 
Smidt and Co. which has been put in. 
He went: to the presson the 9th or 10th 
when Mr. Meyer informed him that the 
plaintiff Company had employed extra 
durwans. He said they became nervous 
&boub the safety of. their premises as they 
were unprotected by insurance and that he 
had already heard from other quarters that 
there was a likelihood of an incendiary fire 
in ‘the present godowns. I do not think 
that there could be any doubt at all that 
because of the information received by the 
plaintiff Company and because they believed 


that tbere was a great likelihood of a fire, or 


likelihood of a fire, they felt it necessary 
and applied for an insurance at the time 
they did. Although the balers had been 
working for some considerable time in their 
godowns, they had not before this felt any 
necessity for insuring these premises and I 
' do not think there is any reasonable doubt 
at all that they insured their premises in 
consequence of the information which they 
had received. The information was appa- 
rently such that induced them to incur ex- 
penses of an insurance and I thinka duty 
was cast upon them under’ the circumstances 
to inform tbe insurers of the reason which 
led them to ask for an insurance. The 
manager of ‘the plaintiff Company, Banshi- 
dhar, has ‘been examined and he said that on or 
about. the 4th of February, they hada meet- 
ing of the members of the firm, or of the 
senior members of the firm, when they 
determined to effect insurance in respect of 
these premises. He produced a minute book 
purporting to record the resolution arrived at 
on that day., But the resolution does not show 
that any insurance was to bs effected so far 
as the premises were concerned. It is simply 
a resolution that there was to be an insurance 
effected in respect of this stock. I think that 
is the effect-of the resolution. The minute 
book has not been putin and I am unable 
to verify my recollection by reference to it. 
So far as these contracts are concerned, they 
are based, as has always been said, upon the 
utmos’ good faith, "uberrima fides,” and I do 
no& think there is any doubt whatsoever that 
every circumstance which would influence or 
or was likely to influence the judgment of a 
prudent insurerin fixing the premiumor would 
determine whether he will take the risk or 
not, has got to be disclosed. There is a duty 


to disclose all facts which appear upon there 
being a possibility of a fire greater than usual 
andwhich, consequently, may indicate a motive 
of the assured in effecting the insurance. In 
Welferd's Life Insurance (1911) page 135, it 
is stated that the assured must disclose the 
fact that threats had. been made to destroy 
` his property or that there 18 reason to sus- 
pect that an attempt to do so will be made. 
Some Canadian authorities were cited in 
support of this statement, which are not 
available to me. Learned Coudsel for the 
plaintiff was able to read a contradiction or 
an apparent contradiction in the note dealing 
with the cases referred to. He seemed to be 
able to say from the very short note there 
that the case of Kelly v. .Hochelaga Fire In- 
surance Oo., (2) lays down a. principle different 
from that enunciated in Greet v. Citizen In- 
surance Oo., (8). But I find that the former 
case was one in which it was held that it is 
unnecessary for the assured to disclose the 
fact that many months before he made his 
proposal, during the excitement of anelection, 
a political opponent threatened to set fire to 
his property. That is to be found at the 
foot of the page 135 and the top of page 136 
on tbe same book, which is clearly a disting- 
uishable case. The principle seems to have 
been the same and the length of time which had 
elapsed between the threat which was caused 
by certain circumstances which had ceased to 
exist and the lapse of time also were oon- 
sidered as having discharged the obligation 


- upon the assured to disclose the earlier threat. 


Certain matters about heavy insurance 


. having been effected by the plaintiff Company 


upon the stock of the balers even up to the 21st 
February have been placed before me; but it 
is unnecessary for me to consider any of those 
facts because the defendant Company have not 
alleged fraud or collusion as against the 
plaintiff Company. They apparently enjoyed 
a very good reputation and I consider them to 
be & very respectable firm and I do not think 
it is necessary in this case to deal with 
these matters at all. 

I, therefore, hold that the non-disclosure of 
the information which the plaintiff Company 
had at the time discharges the insurer's 
liability in this instance and the suit must 
be dismissed with costa on scale No. 9. 

Suit dismissed. 

(2) 24 Lower Canade Jurist 298, : 

(3) 8 U. C. (App.) 596, 
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DEVAGUPTAPU BHASKARUDU V. PAMARTHY SUBBARAYUDU. 


. MADRAS HIGH COURT. 

Seconp Civin AppwaL No. 1517 or 1912. 
November 12, 1913. 
Present:—Mr. Justice Sankaran Nair and 
Mr. Justics Bakewell. 
DEVAGUPTAPU BHASKARUDU— 
PLAINTIFF— APPELLANT 
torsus 
PAMARTHY SUBBARAYUDU AND OTHERS 


— DzrgeNDANTS— RESPONDENTS, 
Madras Land Encroachment Act(III of 1905), ss. 5, 14 
— Title denied and notice to quit given by Government 
— Declaratory’ suit — Cause of uction— Limitation, 
The Government, denying the plaintiff's title 
to certain land, lévied from him & penal assessment 
under section 5 of Madras Act III of 1905, and gave 


him notice to quit the land. Six months after the , 


levy of the assessment and service of notice, plaintiff 
brought a declaratory suit: 

Held, that as the levy of penalty and service of 
notice was n proceeding under the Act and constituted 
the cause of action for plaintiff's suit for declaration 
of his title, the suit, instituted more than six months 
after the cause of action arose, was barred by section 
14 of the Act. 


Second appeal against-the decree of the 
Subordinate Judge of Rajahmundry in Appeal 
Suit No. 108 of 1911, (Referred A. S. No. 118 
of 1910, District Court of Godaveri), prefer- 
red against that of the Court of the District 
Munsif of Rajahmundry, in: Original Suit 
No. 240 of 1909. 

Mr. G. Venkataramqyya, for the Appellant. 

The Government Pleader, for the Respond- 
ents. 

< JUDGMENT, 

SANKARAN Narg, J.— The suit 3s brought 
by the plaiotiff against the Secretary of 
State for a declaration of his title to certain 
property and for the recovery of the penal 
assessment levied from him by Government 
under section b of Madras Act III of 1905, 
The Government claim it as Government 
land, The suit was dismissed by the lower 
Appellate Court on the ground that it is 
' barred by limitation under section 14 of 
Act III of 1905. In second appeal, it is son- 
tended that the prayer for declaration is not 
barred. The claim to recover the amount 
levied as penal assessment is not pressed in 
second appeal, Under section 3 of Act III 
of 1905, the Government is entitled to levy 
an assessment on land which is unaathorizedly 
occupied by any person if such land is the 
property of Government. Under section 5, in 
addition to the assessment under section 3, 
the Government is entitled to levy a penalty. 
Then section 14 confersa right to sue upon 


the person from whom the assessment is >` 
levied. Such suit must be brought within six 
months—see the ‘Explanation’ to the seation. 
This suit is admittedly brought after the six 
months prescribed by that section. Then 
section 6 declares that the Government may 
summarily evict the person who is occupy- 
ing the Government land without their gop- 
sent. Section 14 gives a right of suit to the 
person 80 evicted and under the section read 
with the Explanation, that suit must. be 
brought within six months of the eyiction. 
In the case before us there has been no evie- 
tion and, therefore, the 'Explanation'does not 
apply to this suit. 

Section 14 declares that any suit which 
may be brought by a person aggrievel by any 
proceeding under the Act must be brought 
within six months from the time the cause 
of action arose. If, therefore, it isauy pro: 
ceeding under the Act which gives a cause of 
action for, the suit, ib must be-brought within 
six months of the date of that proceeding. 
The cause of action is stated in the plaint to 
be a proceeding under the Act, z.e., tha notice 
and the levy of penal assessment and the 
suit was brought more than six months 
afterwards. The contention before us is that 
the suit for declaration may be brought with- 
in the ordinary period of limitation and reli- 
ance is placed upon the decision of Narayana 
Pillai v. Secretary of State for India (1). It 
is urged that such suit is maintainable as the 
title of the plaintiff is not lost till six months 
have expired from the date of eviction. It 
may be that the plaintiff has a cause of ac- 
tion to bring a snit within six months of the 
levy of the penal assessment from him in 
any year to recover the amount so leyied, 80 
that, if the plaintiff is compelled to pay any 


‘assessment next year or the year after, it is 


possible that he may kavea right to bring 
the suit within six months from that date, 
On that point, 16 18 unnecessary for us to give 
any opinion. 

It may also be, as contended by the appel- 
lant, that if the Government evict him at 
some future time from this land, he may 
have aright to bring a suit within six 
months from that date of eviction to recover 
possession of the land and that, therefore, it 
cannot be said that he would lose his title to 
the land till that period has expired. But 


(1) 15 Ind. Cas. 257; 28 M. L. J. 162; (1912) M. W, 
N. 703; 12 M. L, T. 165. 
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that again is not the question that we have 
to consider. The question that we have to 
consider js when did the cause of action arise 
for this suit, and whether it is barred under 
section 14. And the cause of action for this 
suit for the declaration certainly arose, as 
stated in the plaint, when the Government 
denied his title to the property or levied the 
penal assessment from him. 
did not feel himself aggrieved by the notice 
or levy of the penal assessment, he was not 
bound to bring a suit for declaration. He 
might wait till any further step taken by 
Government gives hima right of suit, Bat 
as he alleges that it was a proceeding under 
this Act, z.e., notice to quit the land ete., that 
gives him a cause of action, he was bound to 
bring his suit within six months from the 
date of the act alleged to give him a cause 
of action, though his title tothe property 
may not have been lost. Inthe plaint, it is 
said that the cause of action arose on or 
before the 28rd March 1908. The suit is 
admittedly brought six months after those 
dates. The Judge is right, therefore, in 
holding that the suit for the declaration of 
title ia barred, and we accordingly confirm 
the decree and dismiss the appeal with costs. 


BAKEWELL, J.—I entirely agree, 
Appeal dismissed, 


ALLAHABAD HIGH COURT. 
First ÁPPERAL From OrDER No. 104 or 1913. 
November 21, 1913. 
Present; —Mr. Justice Hyves and 
Mr. Justice Piggott, 
NARAIN SINGH AND OTHERS —DEFENDANTS 
— APPELLANTS 
VETSUS 
BHIKHA RAM AND ANOTHER—P LAINTIFFS— 


; RESPONDENTS. 

Evidence Act(Iof 1872), s. 21- -Constderation—~Recital 
in mortgage-deed—-ldmissibility in evidence against 
transferee of mortgagor—Finding based on such 
recital—Second appeal. 

A recital as to the passing of consideration con- 
tained in a mortgage-bond is admissible in evidence 
against the transferee of the mortgagor under gec- 
tion 21 of the Evidence Act. A finding 
such recital is conclusive in second ap eal, 

Behari Lal v. Makdum Bakhsh, 18 Ind, Cas. 744, u 
A, L. J, 221; 35 A. 194, referred to. 
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First appeal from the order of the District 
Judge of Agra, dated the 8th February 1913. 

Mr. A. Ayder, for the Appellant. 

"Mr. L. M. Banerji with him Mr. S. K. Dar, 
for the Respondent. 

JUDGMENT,— This appeal arises out of 
a suit: for sale on a mortgage. The. mort- 
gage was executed on the 21st July 1882 
by Dilsukh and Narain, predecessors-in-title 
of defendants Nos, land 2. The defendants 
Nos. 3, 4,8 and 10 are transferees of the 
equity of redemption from the mortgagors. 
The plaintiffs are the purchasers of the 
mortgagee rights. The contesting defend- 
ants (the transferees) put the plaintiffs to 
proof of their mortgage. The first Court 
dismissed the suit holding that the plaint- 
ifs had failed to prove the execution 
of the mortgage or that consideration had 
passed. On appeal, the learned District 
dudge has found that the exeention and 
payment of the congideration were proved 
and has remanded the suit to the Court of 
first instance for disposal of the other 
issues. Inthe mortgage-deed, it is recited 
that a sum of Rs. 300 was then due to the 
mortgagees on account of loans previously 
taken to pay the Government revenue, to 
meet the marriage expenses of Ramchand, 
the son of the mortgagors, and for family 
expenses. The deed was executed as 
security for ‘re-payment of this sum of 
Rs. 300. The execution of the deed was 
proved by two marginal witnesses. The only 
evidence as to the consideration having 
passed was the recital in the deed itself. 
Beyond this, two witnesses were called. One 
of them deposed that the marriage of Ram 
Chand had, in fact, taken place and that the 
mortgagors had admitted that the mortgage 
was made to secure re-payment of the money 
borrowed to meet the expenses of that 
marriage and also to pay the Government 
revenue. It has been held,in Nawal Kunwar 
v, Bakhtawar Singh.(1) and in Behari Lal 
v. Makhdum Bakhsh (2), tbat such recital 
is -admissible in evidence against the 
transferee of the mortgagor under section 
21 of the Evidence Act. If this is so, it seems 
to us that the finding of the learned District 
Judge is a finding of fact based on evidence 
and as such is conclusive in second appeal. 


(1) 17 Ind. Cas, 644; 10 A. L, J. 890. 
(2) 18 Ind. Cas, 744; 11 A. L, J. 221; 35 A. 194, 
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NAYARI VENKATARANGA ROW GARU V, KEEBARA VENKATARAMA NARASIMHA RAO GARU. 


We, therefore, dismiss the appeal with costs 
including fees on the higher scale. 
Appeal dismissed. 


MADRAS HIGH COURT. 
Civit, Misoentangovs Petitions Nos, 283 ano 
284 ox 1910. 
September 18, 1913. 
Present; —Mr. Justice Miller and 
Mr. Justice Sadasiva Aiyar. 
NAYARI VENKATARANGA ROW GARU 
— PETITIONER 
VATSUS 
‘RAJA KEESARA VENKATARAMA 
NARASIMHA RAO GARU AND OTHERS— 


RESPONDENTS, 

Oivil Procedure Code (Act V of 1908), ss. 105, 109 — 
Remand  order-—Preliminary potnt-—Privy Council 
Appeal — Leave—'" Final! meaning of. 

The High Court remanded one casg on the ground 
thatthe District Judge had wrongly held the pleadings 
to be insufficient, and another case on the ground that 
he was wrong in applying section 43 of the old 
Civil Procedure Code in bar of the suit. Applications 
were made in both cases under section 109 of the 
‘Code of 1908: 

Held, rejecting the applications, that i in both cases the 
orders of remand were on preliminary points and not 
final orders within the meaning of section 109, although 
they were appealable under section 105 of the Code. 


Petitions praying that, in the circumstances 
stated in the affidavits filed therewith, the 
High Court will be pleased to grant leave 
to appeal to His Majesty in Council against 
the orders, dated 16th December 1909, of the 
High Court of Judicature at Madras, in 
Appeal Suits Nos. 138 and 134 of 1904, pre- 
sented against those of the District Gourt 
of Kistna at Masulipatam, in Original Saits 
Nos. 45 and 56 of 1895 respectively. 

‘Messrs. T, Rangacharzar and 8. N. Padma- 
nabha Aiyangar, for the Petitioner. 

Messrs. K. Srinivasa Asyangar, S. Gopila- 
swami “Atyangar and P. Somasundaram 
for Mr. T. Narayana Moorthy and Mr. S. 
Varadachariar, for the Respondents. 

ORDER.—We find ourselves unable to 
give the certificate applied for, for the 
reason thatthe orders of this Court are not 
final orders within the meaning of section 
109 of the Civil Procedure Code, 

“In these cases, no question between the 
parties in regard to their rights as against 
one another has been decided. One case has 


been remanded for trial on the ground that 
the District Judge was wrong in deciding 
that the pleadings were insufficient, aud the 
other on the ground that he was wrong in 
applying section 43 of the former Code of 
Civil Procedure in bar of the suit. These 
are clearly preliminary points having no 
connection with the merits of the suits. We 
are invited for the petitioners to hold that 
the orders of remand are final orders within 
the meaning of section 102 of the Civil 
Procedure Code; but we are unable to 
accept the invitation. In this Court, the 
only authority cited, Tirunarayana v. Gopala- 
samt I(l), is against the petitioner. We 
have been referred to the decisions of the 
Privy Council in Rahimbhoy Habibhoy v 
O. A. Turner (2), Saiyed Muzhar Hussein v. 
Musammat Bodha Bibi (8), kadha Kishan v. . 
Oollector of Jaunpur (4) and Chandra 
Kunwar v. Ohaudhrt Narpat Singh (5). None 
of these cases, as we understand them, is an 
authority in favour of the petitioner: in 
Rahimbhoy Habibbhoy v. O A. Turner (2), 
and Saiyed Muzhar Hossein v. Mussamat 
Bodha Bibi (3), where appeals were held 
competent, issues on the merits on which 
the decision of the disputes defended had 
been decided, and in the latter case their 
Lordsbips distinguished the case before them 
from cases in which the decision reversed 
had prceeeded upon a preliminary point, and 
observed with reference to such cases that 
the practice of the Allahabad High Oourt in 
treating orders of remand as interlocutory, 
was probably quite correct. In Chandra 
Kunwar v. Chaudhri Narpat Singh (5), the 
appeal was heard by the Privy Council; but 
it is not clear to us that the decision reversed 
by the High Court had proceeded merely upon 
& preliminary point: there is no discussion of 
this question in the report, and it does not 
appear that objection was taken to the 
compsteney of the appeal. 


In Ahmad Husain v. Gobind Krishna 
Narain (6), the High Court declined to 
grant a certificate in a case similar to the 


(1) 13 M. 319. . 

(2) 15 B. 165; 18 I. A. 6 

(3) 17 A. 112; 22 I. A. 1 

(4) 23 A. 220; 18 1. A. 28,5 C. W. N.. 153. 

(5) 29 A. 184; 11 0. W. N. 32l; 4 A. L. J. 102; 5 C. 
L. J. 115; 17 M. L. J. 103; 2 M. L. T. 109; 9 Bom. L, 
R. 267 (P. 0.) 

(6) 9 Ind. Cas. 982; 33 A. 391; 8 A. Tu, J. 192. 
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present cases and did not refer to Chandra 
Kunwar v. Ohaudhri Narput Singh (5). 

In Forbes v. Ámeerconissa Begum (7), an 
order of remand is described as an inter- 
locutory order. 

There is thus no decision of the Privy 
Council to the effect that orders like those 
made in the cases before us are final orders 
within the meaning of the provisions of law 
which we are considering, and the only 
authority in this Court points the other way. 

We are asked to hold that under the 
present Code of Civil Procedure, these orders 
must be deemed to be final, because under 
section 105 of that Code it is necessary to 
appeal against them withont waiting for 
the final decision of the case. Section 105 
of the Code does not apply to appeals to 
His Majesty in.Council,’ and does not, we 
think, operate to give a new meaning to 
the word ‘final’ in section 109, or supply 
a guide to the interpetation of that section. 
On this point, we agree with the observation 
in Ahmad Husain | v. Gobind Krishna 
Narain (6). 

A different view was taken in Saratmani 
Debi v. Bota Krishna Baneriee (8), where 
most of the decisions are considered, and it 
may be that that case is distinguisbable 
from Krishna Ohundra Ghosh v. Maharaja 
Ram Narain Singh Bahadur (9), where 
the judgment does not give reasons at 
length. But we think that the observa- 
tion in Satyed Muehar Hussein v. Musammat 


Bodha Bibi (8) supports ‘the authority of. 


Tirunarayana v. Gopalasamt (1), ard that 
we ought to follow that decision. 
We reject the petition. 
Petition rejected. 


(7) 10 M.LA. 340; 5 W. R. 47 (P.O); 19 E. R. 1000. : 


(8) 4 Ind. Cas. 459; 10 C. L. J. 336. 
(9) 21 Ind. Cas. 430; 18 C. L. J, 124. 





PUNJAB CHIEF COURT. 
SgooND Civit APPEAL No. 52 or 1911. 
Oetober 24, 1913. 
Present; —Mr. Justice Kensington 
and Mr. Justice Shah Din. 
Musammat NARAIN DEVI—PLAIUNTIFF— 
APPELLANT 
versus 
HIRA AND OTHERS— DEFENDANTS— 
RESPONDENTS. : 
Succession Occupancy rights—Terma of Wajik-ul-arz 
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of Revised Settlement attested after 1871, contrary to 
section 69 (b)—Punjab Tenancy Act (XVI of 1887), 
88. 59 (b), 112. 

For the purposes of section 112 of the Punjab 
Tenancy Act, XVI of 1887, a Wajib-ul.arz of the 
Revised Settlement alone is to be considered, 

' Where the Wajib-ul-arz is & part of the Settlement 
Record taken up in 1872 and not attested by the 
Settlement Tahsildar till 1878, it does not fulfil the 
conditions of section 112. 


Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
the 3lst May 1910, reversing that of the 
Munsif 3rd Class, Hoshiarpur, dated the 25th 
August 1909, decreeing the claim. 

FACTS of the case are fully stated in 
the following extract from the judgment of 
the Divisional Judge.— 

Lala Kundan Lal urges the second point 
too with some difference in face of Furan v. 
Mamu (1), but does not admit the correctness 
of that decision. 

In the case between the collaterals of 
Dhuman and the present appellants, which 
my predecessor decided on 30th July 1906, 
it was held that the entry in the Settlement 
Record of 1868 gave the relations of Mutsaddi 
superior rights to those possessed by the 
collaterals of Dhaman, and Major Beadon 
expressed the opinion that the present ap- 
pellanta conld exclude the landlord. 

L do not think, however, that this makes 
any difference. The rule laid down in 
the wujzb-ul-arz is for succession to land in 
which occupancy rights subsist, and if the 
provision of the wajzb-ul-arz is an agreement 
within the meaning of section 112, the 
collaterals of Mutsaddi must succeed, as they 


‘are merely claiming succession to land in 


which occupancy rights subsisted in 1868, 
the fact that the rights have beeu raised from 
section 6 to section 5 cannot affect the case. 

but Lala Bhagat Ram produces a very 
recent ruling by Johnstone, J., which has 
just been published as Allah Ditta v. Achhru 
Mal (2), in which ib has been held that an 
entry in a waiib-ul-arz to the effect that 
“bhai ya  qarabató ke mustahiqg koga” is 
entitled to succeed to a tenancy, is far too 
vague to entitle a collateral to succeed unlesa 
his ancestor also held the land. 

In the case, the entry runs:—- Agar muzara 
mauruss mar jaega, to awwal uska beta; agar 


(1) 130 P. R. 1907; 76 P. L. R. 1908. 
(2) 6Ind. Cas. 774; 60 P. W. R. 1910; 38 P, R, 
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beta na hogz, to aurat usti, agir aurat na hogi, 
io uska bhar bhatija, haqiqt wa yak gadi, 
qabiz hoga: basurat na hone bhai bhatije ke, 
zaman bagahsa malik ke awegz.' 

On the other hand, this ruling is directly 
opposed to the previous current of published 
decisions, though the same learned Jndge 
hinted at the views expressed in Allah Ditti 
v, Achhiu Mal (2) in Fateh Bakhsh v. Lerna 
(3), and he mentions a previous Division 
Bench raling which he was unable to quote 
at the moment. It does not, howaver, appaar 
that this ruling was necessarily directly io 
point, and I think ib safer to follow the old 
rulings sach as Lehnzv. Ohetu (4) and 
that of the late Chief Judge in Puran v. Mamu 
(1). In this ease, too, the question of the 
meaning of the entry in the wajib-ul-arz 
has been before this Court in the suit by 
the present defendants-appellants against the 
collaterals of Dhuman, and it has been held 
that it bears the interpretation, which 
similar entries have, until the last year or two, 
always been held to bear. I quite feel the force 
of the reasoning of Johnstone, J., but the 
balance of authority is the other way ab 
present, and the entry in the wajib-ul-arz in 
the present case has not the obscuring limita- 
tion contained in the words “ke mustahiqq ho." 

Mr. Sundar Das, for tho Appellant. 

. Mr. Nihal Ohand Mehra, for the Respond- 
ents. 

PRELIMINARY ORDER—(4th July 1912). 
—This appeal has been admitted toa Division 
Bench in consequence of a conflict of author- 
ity. The question is whether the lower Ap- 
pellate Court should have followed the single 
Judge rulings published as Fateh Bakhsh v. 
Lena (8) and Alle Ditta v. Achhru Mal (2), 
read with an unpublished desision of 26th 
February 1909, by the same learned Judge 
in Sahib Ditta v. Khanda (5), in pre- 
ference to & number of previous rulings 
more or less in point contained in Ranjha v. 
Ohuhar (6), and Jawahir Singh v. Asa (7), 
Lehna v. Ohetu (4), Musammat Jiwan v. 
Ibrahim (8) Phina Singh v. Mahtab Khan (9) 
aud Puran v. Mamu (1). 

(3) 4 Ind. Cas. 851; 97 P. R. 1909; 166 P. W. R. 
1909; 10 P. L. R. 1910. : 

(4) 22 P. B. 1882. 

Nd 19 Ind. Cas. 243; 89 P, W, R.11913; 70 P. L. R. 

(6) 47 P. R. 1877. 

(7) 64 P. R. 1877. 


(8) 198 P, R. 1889. 
(9) 20 P. R. 1896. 
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It is further contended for the plaintiff- 
appellant that even under thes ruling, Puran 
v. Mamu (1), the defendant is oub of Court 
as he only acquired aa oacupauoy title on the 
Eth March 1877, and had no subsisting 
right in the year 1869, which is given as the 
date of the wajib ul-arz now in question, 

We do not express any opinion about this 
latter contention, but there is some difficulty 
in following the argument of tha late learned 
Chief Judge on the point unless the word 

“subsists” as used in section 112 (5) of the 
Tenan3y Act can ba read as meaning “gube 
sisted,” 

In ‘any case at the outset of tho argamant 
in appeal, 16 occurred to us as very doabtfal 
whether the wajb-ul-arz in question really 
was compiled before the l8th November 
1871, as revision of the Settlement Record of 
Rights for the Una Tahsil of the Hoshiarpur 
District was only undertaken in 1869 (see 
paragraph 4of Mr. Roe’s report) and was 
not completed till some years later. 

The point cannot be cleared up without 
seeing the Settlement Record of 1839-1874 
for the village D5er, Thana Anandpur, Tahsil 
Una, District Hoshiarpur and we felt unable 
to proceed with the appeal until this has 
been done, 

We accordingly direct that the record in 
question be now sent for. On receipt, afresh 
date will be fixed for continuing the hearing 
of the appeal before us as a Special Bench, if 
possible in November 1912. 

It may be observed as regarda the conflict 
of authority that the same difficulty was 
experienced in Civil Appeal No. 105 of 1911, 
but as that case was ultimately settled by 
compromiss on the 21st November 1911, tho 
point was not decided. 

J UDGMENT.—Our previous order in this 
case, dated 4th July 1912, should be read 
as part of the judgment. The area in dis- 
pute is 18-8/20 kanals, previously held in 
occupancy right by Musammat Buti. On 
her death iu 1876, the collaterals of “er 
husband Dhuman allowed the succes to 
go to her son-in law Mutsaddi as part us .he 
settlement of a dispute about a larger area 
effected on the 5th March 1877. Mutsaddi 
acquired the occupancy right in this small 
area on that date. 


On the death of Mulsaddi’s widcw in 1905, 
his collaterals were] successful in a suit for 
the land brought by them against the 
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collaterals of Dhuman. The judgment of the 
Divisional Court in that suit (see Civil 
Revision No. 164 of 1907) recognised that the 
right of the landlord might still have to be 
determined as he was no party to the saib 
and this is the point now before us in a 
farther suit by the landlord against the 
decree-holders of 1906. 


The lower Courts have disagreed, the 
Munsif giving &,decree to the plaintiff, while 
the learned Divisional Judge, feeling unable 
to follow the single Judge ruling of this 
Court in Allah Dritta v. Achhru Mal 
(2), has dismissed the suit by a jadgment 
which discussed at some length the 
apparent conflict between that ruling and 
others detailed in our order of 4th July 
1912. It then appeared to us thaé this 
decision might be beside the point and that 
the real question was whether ia this par- 
ticular case succession could anyhow be 
governed by the supposed agreement between 
landlords and occupancy tenants incorporated 
in clause 8 of the village Waujib-ul-arz as 
framed in a revision of the Record of Rights 
of the Una Tahsil extending over 1869-1873, 
The point is whether that agreeément is still 
effective under section 112, Tenancy Act, as 


in entry made in a Settlement Record before’ 


the 18th November 1871. 


We have now closely examined the original 
Settlement Record of 1873, and find that 
the Wojib-ul-are was a part of the record 
taken up in 1872 and not finally attested by 
the Settlement Tahsildar till the 25th 
March 1273. It does not, therafore, fulfil the 
conditions of section 112, Tenancy Act, so 
far as clause 8 is concerned, even if an initial 
difficulty is got over that there was no 
formal signature of the document by the 
landlords and tenants concerned. Counsel 
for the defendants-respondents has . argued 
that the Wajzb ul-arz of of 1872-1873 may 
have merely perpetuated an earlier condition 
of a similar nature incorporated in the first 
Settlement Record of about 1852. There is 
no proof how far this is correct, but in any 
case we to that extent accept the argument 
in the ruling Fateh Bakhsh v. D- a (3). For 
the purposes of section 112 ancy Act, 
we have to consider the W. é-arz of the 
Revised Record alone. 

The result is that we must leave still 
undetermined the dificult question of the 
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proper construction of the conflicting ralings 
mentioned in our previous order. All that 
part of thé decision in the lower Appellate 
Court’s judgment is unnecessary, owing to 
omission to verify thg actual date of the 
Wajtb-ul-are of the Revised Record. The 
so-called agreement in that document has 
no legal effect under section 112, and to 
decide the course of succession we must 
lock to the terms of section 59 only. 

The case then presents no difficulty. The 
collaterals of Mutsaddi cannot succeed as 
the land was not occupied by his and their 
common ancestor. The occupancy righta 
have been extinguished on the death of 
his widow and the landlord is entitled to 
the land. The appeal is accordingly accepted. 
The decree of the Divisional Court is 
reversed and that of the Munsif in favour 
of the plaintiff is restored with costs through- 
cout to the plaintiff. 

Appeai accepted, 


PUNJAB CHIEF COURT. 
Seconp Cryin APPEAL No. 638 or 1910. 
May 10, 1913. 
Present; —Sir Arthur Reid, Krt., Chief 
Judge, and Mr. Jastice Kensington. 
GHULAM MUHAMMAD AND ANOTHER— 
LDEFENDANTS— ÁPPELLANTS 
versus 
. DASWANDHI AND ANOTHER—PLAINT;FFS 
—MUHAMMAD ALI—DEFENDANT— 


RESPONDENTS. 

Custom—Gift to daughter and her husband—Arains 
of Tahsil and District Gujrat—Son-in-law not resident, 

An Arain of Tahsil and District Gujrat is compe- 
tent, in the presence of his reversionary heirs, to gift 
his property to his daughter and her husband, who 
have lived with him and served and maintained him out 
of his property, although the residence of the donecs 
did not commence at the date of their marriage, 


Second appeal from the decree of the Divi- 
sional Judge, Jhelum Division, dated the 
18th April 1910, reversing that of the Munsif, 


‘Ist class, Gujrat, dated the 30th November 


1908, dismissing plaintiffs’ suit. 
Mr. Nanak Ohand, for the Appellants. 
Lala Ganga Ram, for the Respondents. 


JUDGMENT.—The plaintiffs-respondents 
sued for a declaration that their reversionary 
rights would not be affected after the death 
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of the donor by a deed of gift executed by one 
Muhammad Ali in favour of his daughter and 
her husband. The deed was registered on 
the Lith March 1908. Mahammad Ali’s wife 
died about two years before registration and 
he himself died in 1910, aged about 62. He 
was a leper, and we are satisfied that the 
donees lived with him aud served and main- 
tained him out of his property, although it 
has not been proved that they had lived 
with him ever since the daughter’s marriage. 
The answer to question lO at page iii of the 
Gujrat Customary Law, recorded as having 
been given by all Muhammadans other than 
Rajputs of Tahsils Kharian and Phalia, is 
that if a land owner puts the daughter with 
her husband in possession of the land either 
verbally or. by deed, the daughter and the 
daughter’s children will after the death of 
the owner become owners of the property, 
consent of the collaterals being unnecessary. 
The parties are Arains of Tahsil and District 
- Gujrat. Itis admitted that the customs of 
Arains and Gujars in the Gujrat District are 
identical. The Court of first instance dis- 
. missed the suit, but the lower Appellate 

Court decreed ib on the ground that the 
son in-law was not the donor’s khana-damad 
in the strict sense of the term. 


Counsel for the appellants relies on the 
following authorities in .addition to the Cus- 
tomary Law: Muhammad v. Musammat Hayat 


. . Bibi (1), in which it was held that among 


Gujurs of the Kharian Tahsil of the Guirat 
District gifts to daughters, whose husbands 
are residents with the donors, are valid by 
custom, although the daughter's dol may 
have been taken to her father.in-law’s house 
in another village after ber marriage; Hassan 
. Muhammad v. Ilam Din (2), in which it was 
held that by custom among Bangial (Muham- 
madan) Jats of the Gujrat District, a gift 
of land to a daughter, whose husband was a 
resident son-in-law, was valid, although the 
gift was of the whole of the land of the 
donor and the residence did not commence 
at the date of the marriage; Sadulla v. 
Husain (8), in which it was held that the de- 
-fendants, on whom the burden of proof rested, 
had proved æ special custom among Arazns of 
the Jullundur District validating a gift by a 


(1) 109 P. B. 1891. i 
(2) 50 P. R. 1894. 
. (8) 2 P. R. 1897. 
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sonless proprietor of his entire estate to his 
daughters in the presence of the sons of his 
brother; Ghausa v. Nathu (4), in which it 
was held that among Avains of Hoshiarpur a 
gift, by a sonless proprietor, in favour of his 
daughter was valid by custom; Pala v. Nur 
Muhammad (5) in which it was held that 
among Arazns of the Nakodar Tahsil of Jullun- 
dur, a gift, by a sonless proprietor, of ances- 
tral property to his daughter's sons or son's 
daughter was valid, specially where she was 
married] to his daughter's son; Hayat-Shah v. 
Fazal Begam (6), in which is was remarked 
that when a gift is made, it is taken under 
the rulings of this Court, and specially in 
Gujrat, to be a gift for the benefit of the 
daughters and their issues -and that they 
consequently do not lose on marriage the 
land given to them. 

The learned Pleader, for the respondents, 
relies on two ralings of Subordinate Courts, 
the facts of which are clearly distinguish- 
able from those in the present case, as are 


: the facts in Nathu v. Musammai Karmbharz 


(7), Jiwan v. Wazir (8) and Samman v. Ala. 
Bakhsh (9) and Ghulam Muhammad v. 
Musammat Ghauran (10), cited by him. In 
Nathu v.  Musammat Karambhari (7), 
there was no gift and in Jiwan v. Wazir 
(8) and Ghulam Muhammad v. Musammat 
Ghauran (10), the son-in-law did not 
live with thedonor. We are satisfied in this 
case that’ both the donees lived with the 
donor before the gift was executed and until 
his death. The learned Pleader for the re- 
spondents contended that there should be no : 
decision at this stage except on the question ` 
whether the male donee was the donor’s 
khana-damad. We see no reason for restrict- 
ing our decision to this point, the whole of 


, the evidence on the record being before us. 


-We decree the appeal, set aside the decree 
of the lower Appellate Court and restore the 
decree of the Court of first instance dismiss- 
ing the suit. 

Counsel's fee Ra. 32. 


Appeal decreed.. 
(4) 82 P. R. 1900; P. L. R. (1900) p. £49. 
(5) 188 P. R. 1906; 115 P. L. R. 1908, 
(6) 70 P. E. 1908; 127 .P. W. R, 1908. 
(7) 16 P. R. 1884. 
(8) 39 P. R. 1887. 
(9) 106 P. R. 1901. 
(10) 28 P. R. 1905; 82 P. L. R, 1905. 
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MADRAS HIGH. COURT. 

-Lerrers Parent ÁPPEAL No. 33 or 1911. 

January 30, 1912, 
Present: —Mr. Justice Sundara Aiyar and 
Mr. Justice Miller. 
C. A. MAHADEVA SASTRI-—PETITIONER 
— APPELLANT 
versus 
MUNICIPAL COUNCIL, KUMBAKONAM 
— RESPONDENT. 

Madras District Municipalities Act (IV of 1884), s. 
58—'A person in receipt of pension, meaning of. 

In section 58 of the District Municipalities Act, the 
phrase ‘a person in receipt of a pension’ is Sanan 
to “ a person who receives a pension.’ 

Appeal, under section 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Wallis in Civil Revision 
Petition No. 172 of 1910 on the file of the High 
Court to revise the order of the Court of the 


District Munsif of Kuambakonam, in Small 
Cause Suit No. 921 of 1909. . 
FACTS.—The plaintiff was a retired 


engineer of the Mysore State and drew a 
pension from that State. He had settled 
within the Municipal limits of the defendant 
Municipality and was assessed to professional 
tax. which he now sougbt to recover back by 
means of this suit. The District Munsif 


found thatthe plaintiff did not. draw any. 
portion of his pension in British India but dis- 


missed the suib on fhe grouud be was liable 


to' pay beeause he resided within the Muhi- 


cipality. A revision petition (Civil Revision 
Petition No. 172 of 1910) was filed in the High 
Court, which was disposed of by Mr. Justice 
Wallis by the following judgment: “The 
petitioner was a pensioner within the Mani- 
cipality for 60 days in the half year. Under 
section 53 read with section 55 of the District 
Municipalities Act (IV of 1884), the peti- 
tioner was clearly liable.” Against this, a 
Letters Patent Appeal was preferred on the 
following grounds;—' On the finding of the 
District Munsif that the plaintiff bas not 
drawn within British India any portion of 
his pension, the plaintiff is not liable for 
professional tax, Under section 53 of Act 
IV of 1884, it is the receipt of pension 
within the limits of the Municipality that 
fixes the liability to pay the professional tax, 
Section 53 has no reference to the place 
where the pensioner resides and the mere 
fact of petitioner’s living within Municipal 
limits and enjoying the benefits theréof is 
.mmakerial." 
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Mr. T. Rangachariar, for the Appellant. 

Mr. S. Swaminathan, for the Respondent. 

JUDGMENT.—In our view, the phrase 
in the explanation to section 53 of the 
District Municipalities Act (IV of 1884), 
"a person in receipb of a pension," is equi- 
valent to “a person who receives a pen- 
sion" and the appellant being a person, 
within the Municipality, who receives 4 
pension, is liable. We dismiss the appeal 
with costs. 


Appeal dismissed, 


BOMBAY HIGH COURT. 
SgooND Civin APPEAL No. 455 or 1912. 
September 3, 1913. 

- Present; —Sivr Basil Seott, Kr., Chief 

Justice, aud Mr. Justice Batchelor. 

Tug DHOLKA TOWN MUNIOIPALITY.— 
DxFENDANT— À PPRLLANT 
versus 


DESAIBHAI KALIDAS PATEL— 


PLAINTIFF— RESPONDENT. 

Negligence—Municipality, liability of ~Damage-- 
Neglect of drainage channel —Non-feasance, 

The exemption from liability of local bodies on 
the ground of non-feasance is confined to neglect of 
highways, and does not apply’ to drainage works 
carried out by the local bodies for their convenience, 
which they are bound to maintain in a proper state 
of repair so that they shall not be a nuisance to the 
neighbouring owners. i 

Bathurst Borough v, Macpherson, (1879) 4 App. 
Cas. 256; 4L L T. 778; 48 L. J. P. C. 6L and Munici- 
pality of Pictou v. Geldert, (1893) App. Cas. 524; 63 L. 
J.P. 0. 37; 1 R. 447; 69 L. T, 510; 42 W. R. 114, 
followed. 

A drainage channel was built merely for the 
convenience of a Municipality who took it over. 
The drainage water, owing to some default, 
instead of flowing along the assigned channel, flowed 
across the road into the plaintiff's field and caused 
damage to the plaintiff. The damage was found to be 
due, not to the authorized drainage work but to the 
neglect of the channel: 

Held, that the Municipality were liable in respect 
of the damage caused to the plaintiff. 


Second appeal from the decision of the 
District Judge of Ahmedabad, in Appeal 
No. 201 of 1910, reversing that of the second 
Class Subordinate Judge at Dholka, in Civil 
Suit No. 94 of 1909. . 

Mr. G. N. Reo, for the Appellants. 

Mr. N. K. Mehta, for the Respondent. 

JUDGMENT.—Upon the findings of fact 
of the lower Appellate Court, we are of 
opinion thatthe decision appealed from is 
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right. The drainage water passing along a 
certain drainage eub owing to some default 
instead of flowing along the assigned channel 
flows across the road into the plaintiff's field 
and causes damage tothe plaintiff. The 
damage is found to be due, not to the gutho: 
rized drainage work but to the neglect of the 
drainage .channel, which the Municipality is 
bound to repair. Thé Government made 
the cut under their powers under the Irriga- 
tion Act, butit was built merely for the 
convenience of the Municipality, who took it 
over, and who are authorised under section 
56 of the District Municipal Act to expend 
money on works outside the Municipal 
district. It is contended on behalf of the 
appellant that the Municipality are under no 
liability im respect of the damagé caused to 
the plaintiff, because it isa matter arising 
from non-feasance and not from mis-feasance. 
But the exemption from liability of local 
bodies on the ground of non-feagance is con- 
fired to neglect of highways, and does ot 
apply to drainage works carried out by the 
local bodies for their convenience, which they 
are bound to maintain ina proper state of 
repairs so that ‘they shall not be a nuisance 
tó the neighbouring owners, This appéars 
from the judgments of the Privy Council in 
Bathurst Borough v: Macpherson (Y) ard 
Musicipality of Pictou v. Geldert (2). We, 
thievefore, affirm the decree of the lower 
Appellato Court and dismiss the appeal with 
costs, 
Devrée affirmed, 


(Q dersi 4 App. Cas. 256; 41 L« T. 778; 48 Le J. 
0. 61. 


(2) (1893) App. Cas. 524; 63 L. J. P. C. 37; 1 R 
447; 69 E. T. 510; 42 W. R. 114. 





MADRAS HIGH COURT. » 
APPEAL AGAINST O&pEa No. 245 or. 1909. 
November 3, 1913. 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. 
KANAKASABAL MUDALIAR--— 
APPELLANT 
versus 


PONNUSAMI MUDALIAR-—RssPONDENT. 
Guardians and Wards Act (VIII of 1890), s. 39— 
Guardian nót validly appointéd—Trespassér cannot 
be-Yemoved under the section. 
Section 89-of the Guardians and Wards Act can 
only refer Lo the removal of guardians validly ap. 


- 


pointed, and not to guardians who have not been so 
appointed. Therefore, if A. appoints a guardian by 
Will for the property of the minot son of à complete 
stranger, B., anc that guardian takes possession of the 
minor's property, a petition under section 39 of the 
Guardians and Watds Act cannot be filed to remove 
this guardian, as be is a mere trespasser, 


Appeal against the order of the District ` 
Court of South Aroct, in Original Petition 
No. 86 of 1908, 

The Hon'ble Mr, T. V. Seshagiri dyar, for 
the Appellant. 

Mr. N: Rajagopdlaeharzar, for thé Respoud. 
ent. 

This appeal coming on for heating on 
Ta sday, the 3rd of October 1911; the 
Co irt (Abdur Rahim and Spencer, JJ. ) de- 
livered the following 

JUDGMENT.-——Before doshas with the 
question of law upon which the order of the 
District Judge is based, we must ask him to 
return findings on the following questions: — 

(1) Whether the property dealt with by 
the Will was self-acquisition of the testator 
or ancestral’ property? à 

(9) Whether the persons dononi a6 
guardians and írustess have bsen guilty of 
misconduct and breaches of trust, as alleged 
ih the petition? 

The findings should be returned within two 
months, and seven days will be allowed for 
filing objections, 

The parties will be at liberty to adduce 
fresh evidence. 


In compliance with the above order, the 
District Judge of South Arcot submitted the 
following 

FINDINGS:—I have beén directed to ré- 
turn findings on the following issues: — i 

(3). Whether the property dealt with by 
the Will was self-acquisition .of the 
testator or joint family property? 
Whether the persons appointed as 
guardians and trustees have been 
guilty of misconduct and breaches 
of trust as alleged in the petition? 

The appellant béfore the High Court ex- 
amined two witnesses, the first witness being 
himself. The respondent before the High 


- Court, who was‘ the petitioner in Original 


Petition No. 56 of 1908 on tlie file of this 
Court, examined three witnesses besides him. 
self. The witnesses were examined on tlie 
18th March and then the further hearing was 
adjourned to the 23th Maréh for further 
evidenos. On that day, the Vakil for the 
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respondent before the High Conrt was un- 
avoidably absent, and so the hearing was 
adjourned to the 4th instant. On that 
date, the respondent before the High Court 
filed copies of the judgment and decree in 
Original Suit No. 102 of 191C on the file 
of the Nistrict Munsif of Chidambaram, and 
closed his case. The petitioner before the 
High Court produced no further evidence. 


Finding —First Issue.—The wording of the 
issue places the burden of proving that the 
properties dealt with by the Will were the 
self-acquisition of the testator on the appel- 
lant before the High Court. Neither he nor 
his 2nd witness knows whether the deceased 
Subbaroya Mudali ‘had ancestral property or 
not. But the appellant admits that the de- 
ceased was one of three brothers, and that he 
had heard that they originally belopged to 
Kurinjipadi. Pilliar Mudali has been examined 
aa the 3rd witness for the respondent before the 
High Court. He isa younger brother of the 
deceased. He proves that he and his brothers 
originally belonged to Kurinjipadi, that they 
had an ancestral house and ancestral Jands, 
that before his father and his uncles divided, 
the lands were sold, that in the partition bet- 
ween his father and uncles, the family house 
fell to the sharé of bis father, that the de- 
ceased Subbaroya Mudali sold the family 
house for Rs. 400, and that with the aid of 
the money the deceased and his two brothers, 
who were undivided, , moved to Aryaghoshti, 
near Porto Novo, and there carried on the 
family trade of weaving. I am satisfied from 
this man’s evidence that there was a nucleus 
of family property, that the family trade was 
weaving, that the deceased utilised the 
money he got by selling the family property 
in moving to Aryaghoshti with his untlivided 
brothers and in continuing the family trade 
there. The presumption, therefore, is that 
the properties dealt with by the Will were 
joint family property. That presumption has 
not been rebutted by the evidence adduced by 
the appellant before the High Court. I, 
therefore, find that the property dealt with by 
the Will is joint family property. 


Second Issue:—In paragraph 8 of Original 
Petition No. 86 of 1908, on the file of this 
Court, ib is alleged. that the respondent (ap- 
pellant before the High Court), whom I will 
hereafter call the ' ‘appellant”, had failed to 
pay the petitioner (whom I shall hereafter 


call "the respondent") for the maintenance of 
himself aud the Ist minor since February 
1908. In his couuter-petition, the appellaut 
denied the allegation. When he was examined 
on the 18th March, the appellant said that he 
had been paying maintenance regularly. I 
do not believe him. He has no vouchers, 
He has not summoned the respondent to 
produce the accounts, which he would 
certainly have done if the payments had 
been entered in the accounts. I believe the 
evidence of the respondent that the appel- 
lant has not been paying him for the main- 
tenance of himself and the lst minor since 
February 1908. 

The respondent alleges that, since January 
1908, the appellant has stopped paying Rs, 3 
a monk to Sabapathi Mudali, the 5th 
guardian under the Will, for the maintenance 
of the 2nd minor who, was living with him. 
The respcndent has given evidenca that the 
2nd minor (Nataraja) was under his pro- 
tection before he went to Tanjore, that, 
during that time, the appellant gaye him 


-money for their maintenance, that he took 


Nataraja to Tanjore to be educated in the 
Government Training School, and left him 
with Sabapathi Mudali, who is a teacher in the 
school; that for 4 or 5 montha before he filed 
his petition, the appellant paid no money for 
the boy’a maintenance, and that Sabapathi 
Mndali wrote to him about it. Of course, 
the appellant says that he paid maintenance, 
but he has not examined Sabapathi Mudali 
and has not produced any vouchers, I may 
say ab once that the appellant has kept no 
vouchers. A trustee should keep vouchers 
and every payment he makes should be 
supported by a voucher. By the Will, five 
persons were appointed trustees. They were 
to enjoy the properties referred to in the 
Wil, were to maintain and protect the 
testator’s sons and wife, to keep accounts, ete, 
These five persons were made respondents 
in the petition presented to this Court. 
None of them except the first, who is 
the appellant, opposed the petition, so the 
presumption is that they admit the allega- 
tions in the petition. My finding is that 
the appellant has not been maintaining the 
2nd minor since the early part of 1908. 

The 3rd allegation is that the appellant 
has not been keeping proper accounts. As 
it is certain that he has not been taking 
vouchers for sums spent by him, I find 
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that he has 
accounts. 


The fourth allegation is «dial Thailam nat 


not been keeping propar 


has not been maintained atall by tha trustees, - 


and that she has not been paid Rs. lO for 
a single year. Thailammai has bean examia- 
ed by the respondent as his 2ad witness. 
She says that since her father’s death she 
has not received a pie from the appellaut, 
that she gave him a registered ' notice 
and received. the postal acknowledgmont 
(Exhibit B) signed by the appellant. The 
Will distinctly provides that Thailammai 
should be protected out of the family fands, 
and that, in addition, a sam of not less 
than Rs. 10 should be paid to her every 
year out of the family funds. The appellant 
says he has paid Thailammai’s maintenance 
to her husband. He has not dared. to 
examine the husband, and has no vouchers. 
| have no hesitation whatever in finding 
that he has paid nothing to Thailammai. 


' The 5th allegation is that, as the trastees 


did not maintain the testator’s widow, Amir- . 


thammal, sheinstituted Original Suit No. 1153 
of 1905, on the file of the District "Munsif of 
Qhidambaram, and obtained a decree for pos. 
session of certain items of property. In his 


counter-petition, the appellant admits that 


Amirthammal instituted a suit in the Munsif's 
Court and obtained '& decree for possession 
of certain items. He says that the Munsif 
ordered that the costs of the suit should be 
paid out of the estate of the minors. He has 
` nob produced a copy of the decree, 


The Will directs that every month -8 


annas shall ba paid to the Aiyanar Koil, 
and that 4 annas shall be paidevery month for 
Archanai Kattalai on Friday to Sivakami 
Amman of Peria Kovil. The 6th allegation 
in the petition is that these charities have 
nob been performed. . The appellant says 
that they have been performed. He has not 
produced any voucher, and there is not 
8 Borap of evidence in support of his state- 
ment. The. burden of proving that he has 
performed the charities lies on him. I find 
_ that he has failed to discharge the burden. 
The 7th allegation is that the appellant 
has been misappropriating sums belonging 
to the.estate of the deceased and has been 
improperly alienating property belonging to 
the minors. The deceased, as mortgagee of a: 
house, instituted Original Suit No. 515 of 


1901, on the file of the District Munsif of 
Chidambaram, obtained a decree for Rs, 150. 
and had the mortgaged property brought 
to’ sale. The property was bought in 
the name of the appellant for the deceased. 
The appellant subsequently sold the house 
to one Pavadai Mudali, who was a puisne- 
mortgages, for Rs. 400. The respondent 
alleges that, after deducting Rs. 100 due to 
him on his mortgage, Pavadai Mudali sold 
a house of his to the appellant as guardian 
of the minors for Rs. 200 and paid Rs.” 100 
in cash; that this Rs. 100 has not been placed 
to the credit of the minors, and that in March 
1907 the trustees gave away-the house to 
Sabapathi Mudali and his wife, Amiratham- 
mal, who then sold it- to Velayudha Mudali. 


"These allegations are practically admitted: 


by the appellaat in his counter-petition. 
Exhibits D and E prove that the respondent 
and his brothers instituted Original Suit 
No. 102 of 1910, on the file of the District 
Munsif of Chidambaram for recovery of the 
house and obtained adecree. This decree 
has not been appealed against. The judg- 
ment in that .case (Exhibit D) shows that 
the appellant contended: that he purchased 
the house that was sold in execution of the 
decree in Original Suit No. 515 of 1904, 
for himself and not for the decree-holder, 
that he purchased a house from Pavadai 
Mudali for himself and that in accordance’ 
with the nuncupative Will of the father of the 
respondent, he gave the house to Sabapathi 
Mudali, The District Munsif has shown 
very clearly in paragraph 4 of his judgment 
that the appellant purchased the house that 
was sold in execution of the decree in Original 
Suit No. 515 of 1904, not for himself, but for 
the father of the respondent, and that he 
sold it to Pavadai Mudali as guardian of 
Subbaraya Mudali’s sons. That judgment: 


alone shows that the appellant has been mis- 


behaving, and that he has been improperly 
alienating property of the minors. 

The 8th allegation in the petition valuta 
to some jewels that Subbaraya Mudali had 
left with one Ohidambara’ Mudali . The 
appellant instituted Original Suit No. 440.of 
1908, on the file of the- District Munsif of- 
Chidambaram against the said Chidambara 
Mudali for the recovery of the jewels. The 
suit was compromised, and then jewels ‘were 
handed over to the appellant. The appel- 
lant Says that subsequently he pledged the 
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jewels through his brother-in-law with one 
Pillair Mudali and that he has not rə- 
deemed them. But Pilliar Mudali, as 4th 
witness forthe respondent, says that the 
appellants’s brother-in-law pledged certain 


jewels with him and subsequently redeem- . 


ed them. Where, then, are the jewels? 
The appellant says they are not with him. 
They should be with him if his brother- 
in-law pledged and subsequently redeemed 
them for him. It appears to methat the 
whole of this business about the 
jewel is a -very fishy one. The appellant has 
made no attempt to prove that he was 
justified in entering into a compromise 
with Cbidambara Mudali. But whether he 
was justified in entering into & compromise 
with Chidambara Mudali or not, there is no 
getting over the fact that he has to 
explain what has become of the jewels, and 
that he has not explained it. 

I do not think it necessary to discuss 
in detail the other allegations in the 
petition. The appellant admits that he has 
made no attempt to execute the decree 
obtained by the trustees against Sanjivi 
Naick. He admits that he borrowed 
Rs. 1,000 from Subbaraya Mudali in 1904, 
on the mortgage of two houses, and that he 
has paid nota pie towards interest up to 
date. A trustee should not be indebted to 
the estate he has to administer. . 

1 have shown, I think, that the appel- 
lant has been guilty of misconduct and 
breaches of trust. It is clear that the 
four persons, who were appointed trustees 
along with the appellant, have not attempted 
to exercise any control over the appellant. 
“My finding on the 2nd issue is that the 

persons appointed as guardians and trustees 
have been guilty of misconduct and 
breaches of trust as alleged in the petition. 

. This appeal eoming on for final hearing 
after the return of the finding of the 
lower Court upon the issues referred by 
this Court for trial, the Court delivered 
the following 

JUDGMENT.—On the finding that the 
properties are ancestral properties of the 
testator (the petitioner’s father), he bad no 
right to appoint guardians by Will in 
respect of such properties which survived 
to his sons. Section 39 of the Guardians 
and Wards Act, about removal of guardians 
appointed by Will, can only refer to the 
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removal of guardians validly appointed, and 
not guardians who have not been validly 
appointed. Supposing that A. appoints a 
guardian by Will for the property of the 
minor son of a complete stranger B. and that 
guardian takes possession of the minor’s 
property, it cannot be contended that a 
petition under section 39 of the Guardians 
and Wards Act can be filed to remove this 
guardian, who is a mere trespasser. 

On the facts found, and even on the facts 
stated in the petition itself, this petition 
under the Act does not lie, and the Court had 
no jurisdiction fo pass any order under the 
Act. 

On this ground, the lower Court's 
order is set aside, and the petition will 
stand dismissed. There will be no order 
as to costs in either Oourt, under the 
circumstances. 

Petition dismissed. 


NAGPUR JUDICIAL COMMISSONER'S 
1 COURT. 
Sgoonp Crvin APPRAL No. 129-B or 1911, 
June 30, 1913. 
Present: —Mr. Batten, A. J. C. 
KISAN—DEFENDANT-— APPELLANT 
versis 


RAMOHANDRA —PrarsTIFP— RESPONDENT, 

Berar Land Revenue Code, s. 69——Relinquwhment— 
Registered occupant —HE[fect on rights of co-occupant. 

Section 69 of the Berar Land Revenue Code does 
not enable a registered occupant, who is-a mere co- 
occupant, fo destroy by relinquishment the rights of 
his co-occupauts in which he has no interest what. 
ever, any more than it enables a registered occupant, 
who has parted with all interests in the land, to affect 
the interests of the actual occupant or co-occnupants. 

Baliram v. Maroti, 6 Ind. Cas. 824; 6 N. L. R. 78, 
dissented from. 

Appeal against the decree of the District 
Judge, West Berar, dated the 9th January 
1911, modifying that of the Subordinate 
Judge, Akola, dated the 30th August 1910, 

Mr. Aimearom Bhagwant, for the Appellant. 

Messrs. J. Mtira and G. V. Deshmukh, for 


the Respondent. 


JUDGMENT.—The finding of the lower 
Courts is that the plaintiff and Nilkanth 
were co-occupants of the two survey-numbers 
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in suit, each having a half share. Nilkanth 
transferred the fields by razinamah and kabu- 
layat to the defendant, and defendant took 
possession of the entire fields, The plaint- 
iff sued to recover his half shara and has 
succeeded. The only ground of appeal of 
the defendant appellant that is pressed, is 
that the lower Appellate Oourt was wrong 
in refusing to entertain in appeal the plea 


raised for the first time in appeal that the 


rights of the plaintiff were entirely extingu- 
ished when the khatedar relinquished his occa- 
pancy rights in favour of the defendant. Ib 
is conceded by the learned Counsel for the 
respondent that the District Judge ought to 
have gone into this question of law. The de- 
fendant’s plea is based upon the ruling 
of Skinner, A. J. C, in Baliram v. Maroti 
(1), and I am asked by the learned Counsel 
for the respondent to dissent from that 
ruling. l 


Speaking with all respect, I'have not been 
able to agree with the reasons given for the 
decision in Baliram v. Maroti (1) that when 
the khata of a survey-number in Berar is ia 
the name of one of two or more co-oceupants, 
& relinquishment of the occupancy rights by 
the khatedar in favour of a spacified person 
for valuable consideration has the effect of 
extinguishing the rights of the other co- 
occupants, whose remedy lies in asserting 
the right of pre-emption given them by 
Ohapter VIII of the Berar Land Revenue 
Code. I will discuss those reasons seriatim. 
The first is that the right of an occupant in 
unalienated land in Berar is a tenant-right, 
and that certain rulings, as to the effect of 
a surrender of a tenant-right under the 
Central Provinces Tenancy Act, are applicable 
to relinquishments by occupants in Berar. 
But in the definition of ‘tenant’ in section 4 
(13) ofthe Berar Land Revenue Code, it is 
expressly provided that an occupant is not 
a tenant. Ib appears to me, in the face of this 
positive enactment, unnecessary to discuss 
whether an occupant’s right is in the nature 
of a tenant-right or of a quasi- proprietary 
tenure. What has to be ascertained is the 
position of a co-oeeupant under the Special 
Law applicable to Berar, and analogies from 
the position of persous who are not occupants 
in Berar, do not appear to me to help to 
a solution of the question. Since an occupant, 


(1) 6 Ind. Cas. 824; 6 N. L. R. 78. 
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which term inelu les a c2?-0ccupant, is express- 
ly declared not tə bə a tenant, rulinzs 
under the Tenancy Law of the Central Pro- 
vinces appear to me to be irrelevant. 

Tha next reason for the decision is based 
ou the view that under saction 72 of the 


‘Code, the Deputy Commissioner has a dis. 


cretion as to recognising the transferee. In 
reality, the Deputy Commissioner has no 
such discretion. If sub-section (2) of section 
72 be read with the last clause of the 
section, the Deputy Commissioner shall, that 
is to say, is bound to, recognise the person in 
whose favour an occupancy has baen 
relinyuished if such person agrees to becomsa 
the registered occupant. 

The next argument is that no hardship 
is worked to the co occupants, as they are 
protected by the provisions of Chapter 
XVIII of the Code, which give them a right 
of pre-emption, if the holding is relinquished 
by the registered occupant in favour of a 
specified person for valuable consideration". 

I am unable to agre» that the co-oceupanta 
are protected by the provisions as to pre- 
emption. Sesbion 205 enacts that when 
the interest, or any part of the interest, of a 
Go-occunant in any survey-number is trans. 
ferred by sale, foreclosure of mortgage or 
relinquishment in favour of a spacified person 
for valuable consideration, every other cs- 
occupant in the same survey-oumber shall 
have a right of pre-emption”. But by the 
ruling of Baliram v. Maroti (1), the c». 
occupants’ rights are extinguished if the 
transferor is the registered occupant, and the 
essence of the right of pre-emption is that the- 
pre-emptor can pre.empt because of his sub- 
sisting right in land in the same number 
asthe land transferred. If his rights also 
are transferred, he cannot pre-empt; only a 
person whose rights are nob transferred 
can pre-empt. In other words, ib isim- 
possible for a person to pre.empt his own 
share, and under the ruling the pre-emptor's 
own share is transferred. In any case, the 
wording of section 205 appears to me to 
preclude the view that it contemplated that 
the transfer of his interest, or part of hig 
interest by a co-occupant, has the effect of 
transferring the interest of the other c»- 
occupants. 

I am thus unable to accept the case of 
Baliram v. Maroti (1) as & correos exposition 
of the law, aud I may remark that the case 
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was argued in this Court by Counsel who 
had no aequaintance with Berar. 

It is, therefore, necessary to examine de 
noto the result of & transfer by means of 
razinamah and kabuliyat by a registered 
occupant who is only one of two or more co- 
occapanta. 

As a matter of practice, the surrender of 
.the right of co-oscupancy has never before 
been held to cover the interests of other co: 
occupants, and it appears to me thatthe 
burden of proving that the practice of the 
Revenue Officers, never before challenged in 
the Courte, is wrong, lies on those who assert 
it to be wrong. In my long experience of 
Berar litigation, I have come across numerous 
cases in which the transferee from - a cos 
occupant, who happens to be the registered 
occupant, has paid for and claims only the 
rights of a co-oceupant, and it certainly seems 
anomalous that such a transferee should be 
held to have acquired more than what he has 
paid for. 

The Code expressly recognises the exist- 
ence and rights of. co-occupants who are not 
registered occupants. Section 4 (14), which 
defines an occupant, also defines a co-oceupant 
and recognises more than one occupant ina 
survey-number or recognised division of a 
survey-number. Under section 72 (1), when a 
reBistered occupant dies, ifthereare more heirs 

than one, only the principal heir need be re- 
cognised as registered occupant. Section 205 
contemplates the existence and interests of 
co-occupants, since it speaks of the transfer 
of the interests of a co-occupant. The Courts 
have always recognised that there may be 
co-occupants having rights over which the 
registered occupant as such hag no control 
whatever. Take the case of a sole occupant 
who is also the registered occupant, dying 
leaving joint sons surviving him. The eldest 
son is recognised as registered occupant, and 
the sons then separate. Any one of them, it 
has always been held, can alienate his own 
share, and only his own share and the one who 
is the registered occupant cannot by sale or 
relinquishment alienate more than his own 
interests. in the occupancy rights. 

There is no real distinction between vri- 
vate sale and relinquishment in favour of a 
specified person for value, for in the case of 
a transfer by a sale.deed by (to take a simple 
case,) 2 sole occupant who is registered oc- 
cupant, the purchaser may sue for a decree, 
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vide section 73, that he and not his vendor is 
entitled to be the registered occupant, 

The rights of occupants are transferable, 
as well as heritable. This was expressly de- 
clared in rale V of the Berar Settlement 
Rules, and there is nothing in the Land 
Revenue Code which has altered the law, 
under which transfers are obviously contem- 
plated by sections 73 and 205. Moreover 
Appendix XVI, the form of kabuliyat pres- 


" eribed under rule 131 of the Rules under the 


Code to be executed by the person in whose 
favour an occupancy is relinquished, omits 
the conditions restricting the free right of 
transfer contained in Appendix XII, under 
rule 119, the form of agreement to ba execut- 
ed by fresh grantees of occupancy rights 
under sections 58 and 60. 

The question is whether the right of a co- 
occupant is in any way less transferable thau 
the right of asole occupant. If under the 
law it is transferable, then it seems to follow 
that it is property which cannot be affected 
by the actions of another co-occupant. Rules 
VI and IK of the Settlement Rules provided 
that when there was more than one heir of a 
khatedar, the eldest heir would in the ordi- 
nary course be made khatedar, but that the 
shares of the other heirs could be entered in 
the register (co-sharer’s register,) and that if 
desired each other heir could, if the family 
was divided, be entered as a separate sharer, 
and each sharer could relinquish his share in 
favoor of a specified person. Thus every co- 
occupant could trausfer his own separated 
share. Under the Code, there is no provision 
for the recognition as' registered occupant 
of any but the senior heir, [section 72 (1)], 
unless application is made under section 86 
for each share to be madea pack: number; 
the operation of section 86 seems to have 
been suspended under rule 202, Neverthe- 
less, a transfer by 2 co-occupant is distinctly 
contemplated in section 205 both by private 
contract and razinamah and kabulíyat, and 
though it is only the registered occupant who 
can transfer by razinamah and kabuliyat, it is 
difficult to suppose that a co-oecupant, not 
the registered occupant, is in a worse position 
than .the co-occupant who is registered oc- 
cupant. This being so, we have the anomaly, 
if Baliram v. Maroti (1) is & correob ex- 
position of the law, that until the registered 
co-occupant relinquishes, the obher co-ocen- 
pants have full rights over their shares and the 
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power to transfer them, but if the regis- 
tered eo-occupant happens to be the first to 
make a transfer, by relinguishment or 
private contract, the rights of the other co- 
occupants disappear; as pointed ont above, 
a private sale bya registered occupant may 
ultimately result in the transfer of khata 
to the purchaser, ; 

The only provision of the Code that pos- 
-sibly could, in my opinion, make the right 
of the other co-ccecupants less than that of 
the registered co-occupant, is the proviso to 
sub-section (1) of section 69, which sub- 
section runs as follows: “A registered 
oceupant may, by giving & notice in writing 
. to the Tahsildar, relinquish the occupancy 
either absolutely or in favour of a specified 
person: Provided that such relinquishment 
shall include all rights in whole survey- 
numbers or in whole divisions of survey- 
numbers”. The question is, what is the 
effect: of this proviso when the registered 
occupant is only one of several co-occupants ? 
No special provision is made for such a 
case. There are, as far as I can see, only 
three possible meanings. The first is that 
assumed in Baliram v. Maroti (1) that the 
registered occupant can relinquish occupancy 
rights over the whole survey-number, though 
he possesses such rights over only part of it, 
The second possible meaning of the proviso 
is that before the Revenue Authorities allow 
a relinquishment in favour of ‘a specified 


person, they should inquire if all of the rights. 


in the survey-number (or recognised division, ) 
vest in the registered occupant, and if not 
they should disallow the  relinquishment. 
This meaning has never been adopted in 
practice, and seems inconsistent with section 
205, -which contemplates the transfer: of 
even part of the interests of a co-oceupant. 

The meaning which has been attached to 
.the proviso in practice, is that transfer of 
khata is allowed as a matter of course, pro- 
vided that the registered occupant does not 
reserve any rights in the survey-number, 
(or recognised division,) without any 
inquiry as to whether he has the whole 
occupancy rights, occupancy rights over 
only a portion, or no occupancy rights at 
all, As shown in Kisan v. Hiralal (2), no 
inquiry at all is made, and it frequently 
happens that the registered occupant has 


(2) 16 Ind. Cas, 899; 8 N, Ia B. 76. 
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no occupancy rights at all. In the absence 
of any -provision in the Code for a Record 
of Rights—a defect that has recently 
been remedied—I am unable to say that 
the practice ig contrary to law. Though 
Chapter VI, no doubt, contemplates that 
the registered occupant should be the 
occupant or one of the co-oeccupants, there 
was nothing to ensure that this should be 
the case. By section 4 (15), read with 
section 71, the registered occupant is the 
person primarily liable for the Government 
dues, and there is nothing in the Code to 
prevent a person from accepting that 
liability when he becomes only a eo-occupant 
or transferee of that co-occupant who 
was the khatedar. The registered occupancy: 
has been treated as something quite 
separate from. the occupancy, and this, 
though absurd, is not illegal in the 
absence of a compulsory Record of Rights. 
is some force in the contention of 
the learned Counsel for the respondent 
that the Code is primarily a Land Revenue 
Code dealing with the administration of 
land revenue. In practice, the Government 
dues are paid by the occupant whether he 
is the registered occupant or not, and 
though the registered occupant is under 
the Code the person primarily liable, yet 
under sections 105 (2) and 116, a «o- 
occupant or the person in actual occupation 
is also liable and is a defaulter in respect © 
of arrears of land-reveniue. 
Section 69 of the Code has, been suspend- 
ed by Notification No. 627, dated the 9th 
May 1911, ‘and the following rule has been 
substituted :— l | l 
“A registered occupant may, by giving 
a notice in writing to the Tahsildar, 
relinquish the position of registered 
occupant -either absolutely or in 
favour of a specified person: 
Provided that in the case of such 
absolute relinquishment, he shall 
also relinquish all -the rights 
enjoyed by himin the occupancy 
of the survey-numbers, or recognis- 
ed sub-divisons of survey-numbers, 
in respect of which he wishes to 
relinquish the position of registered 
occupant.” 
This alteration in the wording of the 
law is in accordance with the actual pre- 
vious practice, and has been made in çon- 
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sequence of the ruling of Baliram v. Maroti 
(1) It. appears to me, however, that 
there was nothing in the wording of the law 
as it stood really inconsistent with the 
practice or with the new rule. 

For the reasons I have indicated, it is, in 
my opinion, impossible to suppose that the 
law contemplated different results, accord- 
ingly as the transferring co-occupant, whether 
the transfer was by relinquishment, sale or 
foreclosure, happened to be the khatedar or 
otherwise. Section 69 does not enable a 
registered occupant who is only a co-occupant 
to destroy by relinquishment the rights of 
~ his co-occupants in which he has no interest 


whatever, any more than it onables a register- 


ed occupant, who has parted with all interests 
in the land, to affect the interests of the 
actual occupant or co-occupants; vide 
Kisan v. Hiralal (2). I may add that, since 
the Hindu Law in force in Berar allows of 
transfers of undivided shares, no distinction 
can be drawn between a transfer of a separat- 
ed share and the transfer of an unseparated 
share, by a co-occupant. In the present case 
the share appears to be unseparated. 

Stanyon, A. J. C., in Maruti v. Panai (8), 
(ip also dissented from Baliram v. Maroti 

1). 

The rights of the plaintiff are unaffected 
by the vazinamah of Nilkanth in favour of 
the defendant, and the appeal is dismissed 
with costs. 


; Appeal dismissed, 
(3) S. A. No. 293-B of 1911, 
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PUNJAB CHIEF COURT. 

Civin Revision Perrrion No, 2392 ov 1911. 
February 5, 1913. 
Present;-—Sir Arthur Reid Kr. Chief 

Judge. 
PARTAP SINGH—PramTiFF—P ETITIONER 
en. versus 
HAZARA SINGH AND OTHERS— 
DEFENDANTS—~ RESPONDENTS. 
~ Üustom—Pre-emption— Banga, Jullundur District 
Existence of custom established. 

The custom of pre-emption existis in Banga, Dis- 
trict Jullundur. 

Petition, under section 70 (a) of Act X XV 
of 1699, against the order of the Divisional 
Judge, Jullundhur, dated the 17th July 1911, 
confirming the decree of the Munsif, 2nd 
Class, Jullundhur, dated 40th March, 1911, 
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Mr. Daulat Ram, for the Respondents. 

JUDGMENT.—The suit has been dismiss- 
ed on the ground that the custom of pre- 
emption did not prevail in Banga, the locality 
in question. 

On the 21st February 1912, Mr. Justice 
Johnstone held in Thakar Das v. Kahna 
(1) that the custom did exist in Banga. 
I see no reason for differing from this deci- 
sion and the decree below must, therefore, be 
set aside. 

Iallow this application, set aside the decree 
of the lower Appellate Court and remand the 
appeal under Order XLI, rule 23, of the 
Code. Ifthe defendants press the 2nd, 3rd 
and 4th issues framed in the Court of first 
instance, remand by the lower Appellate 
Court may be necessary. 

Court-fee on the application to this Court 
will be refunded. Other ccsts will be costs 
in the cause. 

No Pleader’s fee, petitioner’s Pleader not 
having appeared and respondents’ Counsel 
not having filed a fee-certificate. 

Application allowed. 


(1) 71 P. R. 1912; 200 P. W. R. 1912;.211 P. L. R. 
1912; 16 Ind, Cas. 468. 





NAGPUR JUDICIAL COMMISSONER’S 
COURT. 
Civi; Reviston PETITION No. 77-B or 1912, 
August 5, 1913. 
Present: —Mr. Mitra, Offg. A. J. C. 
TATIA-PLAINTIFF—APPLICANT 
VETEUS 


GANGARAM-—DEFENDANT—- RESPONDENT. 

Berar Patels and Patwaris Law, 1900, ss. 9, 11, 20, 21 
—Patwari and his substitute—Contract to distribute 
remuneration of office— V oid. 

A private contract between a patwart and his sub- 
stitute to distribute the emoluments of the office of 
patwari is void under the Berar Patels and Patwaris 


Law. ' 

Revision against the decree of the Small 
Cause Court, Ellichpur, dated the 27th June 
1912. 

Mr, A. O. Roy, for the Applicant. 

Mr. S. Y. Deshmukh, for the Respondent. 

JUDGMENT.—This is an application for 
revision ofa decree passed by the Simall 
Cause Court at Ellichpur. The facts of the 
case are simple. The plaintiff is a watandar 
patwart of several villages. In 1908, the 
plaintiff was called upon under section 
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Å-A of the Berar Patela and Patwaris Law to 
nominate & subatitute for three out of the 
villages, as in theopinion of the Deputy Com- 
missioner, he was in charge of more villages 
than he could personally serve. He nominated 
the defendant and the Sub-Divisional Offieer 
exercising ‘the powers of the Deputy Com- 
missioner approved of the nomination and 
appointed the defendant substitute Patwart, 
lt appears that the emoluments of the office 
amount to Rs. 187 only, though there is an 
allowance of Rs. 64 for stationery and other 
expenses; The parties had come to an 
agreement that the defendant was to receive 
only Rs. 109 out of the emoluments but this 
agreement was vetoed by the officer making 
the appointment. The plaintiff claims that 
he is entitled to Rs. 251 (—Rs. 187 plus 64), 
less Rs. 109 on the basis of this agreement, 
His claim. for Hs. 142 has been decreed in 
full. The defendant has applied to this Court 
for revision underthe Berar Small Cause 
Courts Act. 


I am unable to see how in any view of the 
case, the lower Oourt could decree the claim 
in full. The amount of Rs, 64 allowed as 
office expenses cannot be regarded as part of 
the emoluments proper, If the plaintiff is 
entitled to any thing under the contract, it is 
only the difference between Rs.187 and 
Rs. 109, that is, Rs, .78. 

The lower Court has relied o on an unreport- 
ed ruling of the Officiating Judicial Com- 
missioner, Berar, in Lasmun Balkrishna v. 
Pandurang Vithal (1), where a similar 
contract was held valid. But the argumenta 
at the Bar in that case were confined to-the 
provisions of section 20 of the Berar Patels 
-and Patwaris Law, 1900, and no reference 
was made to section,9 and section 11 of the 
same law nor to the rules made by the Local 
Government under section 21 of the said 
law. Under the circumstances, I do not feel 


t 


pressed by the authority of that ruling and 


I have formed an independent opinion of my 
own on the somewhat important question 
raised. 

The first question Í have to decide ia 
whether the substitute patwari is a public 
servant or a mere servant of the Mahk 
patwarz as heis called in the lower Court. 
It is true that the latter nominates him but 


` (1) Small Cause Court Revision No. 219 of 1904, 
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his nomination must be accepted by the 
Deputy Commissioner who eventually passed 
the order of appointment. In the case 
of an improper nomination, the Deputy 
Commissioner may select any. person he 
pleases for the office. Under section 8, 
sub-section 5, the substitute patwarz has the 
same powers and is subject to, the same 
liabilities as the person in whose stead he is 
appointed would have and ba subject to, if he 
were personally performing the duties of the 
office. A glance at the Revenue Manual 
will show that the patwart (and, therefore, 
the substitute patwari, also) has important 
publie duties to discharge. No substitute, it 
is provided by the rules, shall retain office 
except during continued personal fitness to 
serve. Under rule 183, a substitute may be 
removed or dismissed by the Deputy Com- 
missioner on the complaint ofa principal. 
Under section 13, the Deputy Commissioner 
may suspend or dismissa substitute for 
misconduct or neglect. The argument that 
the substitute is merely a private servant is, 
in my opinion, untenable. 

At common law any attempt by a public 
servant to assign any portion of the fees of his 
office is illegal. As Wood, V. O., in The 
Liverpool Corporation v. Wright(2), says, when 
the law assigns fees to an office, “itis for the 
purpose of upholding the dignity and perform- 
ing properly the duties of that office.” This 
doctrine was apparently treated as applicable 
to India by their Lordships of the Privy 
Council in Arbuthnot v. Norton (8). Under 
the Transfer of Property Act, which was 
applicable to Berar at the date of the con- 
tract, the salary of a Public Officer cannot be 
transferred, whether before or after it has 
become payable. 

Under section 9 (1) of the Berar Patels 
and Patwaris Law, 1900, the emoluments 
appertaining to the office of patei or patwart 
shall be enjoyed solely by the person for the 
time being holding the office. 

Sub-section (2) of the same section lays 


' down:—" Where a substitute is performing 


ihe duties of the office of patel or 
patwart, he shall receive the whole of the 
emoluments appertaining thereto, unless the 
Deputy Commissioner, for special reasons, to 

(2) (1859) 28 L. J. Oh. 868 at p. 871; 1 Johnson 
359; 5 Jur. (N. s.) 1156; 7 W. R. 728; 123 R. R, 161; 70 
Eng. Rep. 461. 

(3) 3 M. I. A. 435; 18 Eng, Rep. 565. 


- 


Vo, XXI] 


be recorded by him in writing atthe time 
when the substitute is appointed, directs 
that he shall receive less”. 

It is true the first sub-section dealing with 
palels and patwaris speaks of enjoyment of 


" the emoluments, while the second sub-section 


dealing with the substitute speaks of receipt. 
I do not think any distinction was meant to 
be drawn by the use of two different words. 
The rules framed by the Local Government 
which have the force of law support this view. 
In rule XIV (21), the words are used as 
synonymous. The argument that “the Gov- 
ernment is not concerned with what tha payee 
may do with the emoluments once -they have 
been paid to the proper person", overlooks 
ihe important question of publie poliey to 
which I have already referred. Under the 
rules, the Deputy Commissioner may deduct 
school fees for a minor patel or patwart. He 
may also distribute the emoluments between 
the principal and the substitute where the 
emoluments are large. To allow a private 
contract to hold good would frustrate the 
object of the section. In certain cases, a 
contract for the remuneration of a patel or 
palwari is expressly allowed, as when the 
appointment is made by jagirdar, palampat- 
dar and now, by a recent amendment, by the 
owner of a village once held under the Waste 
Land Rules. 

Lastly, section 11 of the same law declares 
that “evey assignment ...... and every agres- 
ment to assign, any emoluments appertaining 


to the office of patel or patwari shall be 


void". Itis urged this refers not to the 
substitute but only to the principal, The 
words emoluments appertaining to the office’ 
would include ‘emoluments received by a 
substitute who performs the duties of the 
office’, for an assignment by the substitate of 
his remuneration is equally within the 
mischief aimed at by the section. 

I hold that the contract on which the 
plaintiff sues is void. The decree of the 
lower Courtis set aside and the plaintiff's 
suit is dismissed with costs in both Courts. I 
fix Rs. 15 as Pleader’s fee in each Court. 

Decree set aside. 
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CALCUTTA HIGH COURT. 

Seconp Civin APPEAL, No. £05 or 1913. 
May 8, 1913. 
Present:— Justice Sir Ashutosh Mookerjee, 

Kr., and Mr. Justice Beachcroft, 

KHUDIRAM NANDI AND OTHERS— 
DEFENDANTS— APPELLANTS 
: : versus 
SURENDRA NATH SAMANTA-— 


PLaintTikFF—R&sPONDENT, 

Easement—Prescription—Right to discharge surplus 
water on land of defendant through channel across 
public road—Prescriptive right of easement of this 
description, whether can be acquired, 

The plaintiff sued for a declaration that he had 
acquired a prescriptive right to discharge the sur. 
plus water of his land and tank on the land and tank 
of the defendants through a channel across a public 
road, by which the properties owned by the parties 
were separated: 

Heid, that a prescriptive right of easement of this 
description could not be acquired. 


Appeal from the decree of the Second 
Sub-Judge of Burdwan, dated December 
91st, 1912, reversing that of the Third 
Munsif of that place, dated July 27th, 
1911. 

Babus Mohendra Nath Roy, Surendra 
Ohandra Sen and Trailokya Nath Ghose, for 
the Appellants. i 

Babus Ram Ohandra Mojumdar, Nares 
Ohandra Sen Gupte and Katlash Ohandra 
Biswas, for the Respondent, 


JUDGMENT.—This is an appeal by the 
defendants ina suit for declaration that 
the plaintiff bas acquired a prescriptive 
right to discharge the surplus water of 
his land and tank on the land and tank of 
the defendants through a channel across 
a public road. The properties owned by 
the parties are not contiguous, and are 
separated by a publie road. The case for 
the plaintiff is that the surplus water of his 
tenement flows into his tank, and when there 
is an over-flow, the water is discharged into 
a channel across the public road and then 
enters into the defendants’ land where it 
finds its way into a tank. The question 
in controversy,is, whether a prescriptive 
right of easement of this description can 
be acquired. If the tenements had been 
contiguous, there is no doubt that the 
plaintiff might by prescription have acquired 
a right to discharge the surplus water of 
his land throngh a channel into the land 
of the defendants. But in the case before 
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uS, a publie way intervenes between the 
‘two tenements. It cannot be disputed that 
the plaintiff cannot possibly have acquired 
a right of easement in so far as passage 
of his water through the channel across 
the public way is concerned. If any 
authority is needed for this proposition, 
reference may be made to the cases of Fowler 
v. Sanders (1) and Dowell v. Sanders (2), 
where ib was laid down that .there can be 
no prescription to make a common nuisance 
which is prejudicial to all people because it 
cannot have a legal beginning by license or 
otherwise, being against the common law. 
(Comyn, Dig. Pres. F. 2, Viner. Abridg. 
Pres. E). Consequently, the plaintiff has 
nob acquired a right under the law tò dis- 
charge the. water from his land into the 
channel in the public road. How can it be 
contended, then, that he has acquired a 
right to discharge water from his premises 
into the servient tenement of the defendants? 
He is bound to show .that he has acquired a 
right to carry water by lawful means to 
‘the boundary of the land of the defendants 
before hecan claim to have acquired a right 
io discharge that water into the defendanta’ 
tank through a channel on another’s land. 
It has been argued, however, that although 
the way is a public way, it is possible that 
the plaintiff has & prescriptive right of ease- 
ment to discharge his water through the 
‘ channel across that road. In support of this 
proposition, reliance has béen placed upon 
the well-known principle that a private right 
of way and a highway may exist over the 
‘game road, and the acquisition by the public 
of a highway over a road in respect of which 
private individuals enjoy a right of way 
does not necessarily destroy the right of 
the latter. This proposition need not be 
‘disputed and is supported by the cases on 
which reliance has been placed on. behalf 
of the ‘respondent, namely, Brownlow v. 
Tomlinson (3), Duncan v. Louch (4), R. v. 
Ohorley (5) and Attorney-General v. Esher 


Linoleum Ooy. (6). As was pointed out by 

(1) Cro. Iac. 446, 

(2) Cro. Iac. 490. 

(3) 1 Man. & G. 484 at p. 486; 1 Scott. (N. R.) 426; 
8 D. P. C. 827; 133 Eng. Rep. 423. 

(4) 6 Q. B. 904 at p. 915; 14 L. J. Q. B. 185; 9 Jur, 
346; 66 R. R. 592; 115 Eng. Rep. 341. 

(5) 12 Q. B. 515 at p. 620; 12 Jur, 822; 116 Eng. 
Rep. 960; 70 R. R. 330. 

(6 (1901) 2 Oh. 647; 70 L, J. Ch, 808; 50 W. R, 22; 
$5 L. T. 414; 66 J, P, 71, 


Lord Denman, O. J., in R. v. Ohorley (5), it is 
conceivable that a man may have acquired a 
right of easement over property while it is 
still private property; if, subsequently, the 
owner has dedicated the property to the 
public, the public, have a right subject to 
the pre-existing easement; in this sense, a 
private person may have a right of easement 
over property dedicated to the publie. The 
case before us, however, is not of this 
description. There is no evidence to show 
that the land now described as a public 
road was at any time private property or 
that. before it was dedicated to the publie, 
the plaintiff had acquired a prescriptive 
right of easement to discharge the water of 
his tenement across it. We must, consequent- 
ly, hold that the plaintiff has failed ~ to 
establish aright to take the surplus water 
of his tenement by lawful means across the 
public road up to the boundary of the 
tenement of the defendants; it follows that 
the plaintiff has no prescriptive right to 
discharge the water of his tenement into 
the land of the defendants. 

The result is, that this appeal is allowed, 
the decree of the Subordinate Judge set 
aside and the suit dismissed. As the ground 
upon which the suit fails does not appear to 
have been taken in the Courts below, each 
party will pay his costs throughout the 
litigation. 

Appeal allowed. 


MADRAS HIGH COURT. 
Seconp ArPEAL No. 1559 or 1912. 
November 5, 1913. E 
Present:— Mr. Justice Ayling and 
Mr. Justice Tyabji. 

Tug GUARDIAN TO THE PROPERTY OF THE 
MINOR RAJA or KARVETINAGAR-— 
PLAINTIFF— ÀÁPPELLANT 
versus 
PANDUR GOVINDA MUDALI=. 


DerFENDANT— RESPONDENT. 

Madras Estates Land Act (I of 1908), s. 195—-Suit for 
rent—Plea that suit is not maintainable for want of 
eachange of pattah and muchilka—Deposié of rent, 
achether necessary. 

When a tenant pleads that » suit for rent is not 
‘maintainable under Act I of 19U8, because no patiah 

was tendered, the Court is hound to record the plea 
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and to take evidence on it without compelling the ten- 
ant to deposit the rent under section 195 of the Act 
before doing so. 

The tender of patiah is not a necessary precedent 
to a suit under Act I of 1908, though it was so under 
the Act VIII of 1865. 

Sri Raja Satrucherla Veerabhadra Raju Garu v. Ganta 
Kumari Naidu, 15 Ind. Cas. 393; 22 M.L. J. 451; 11 M. 
L. T. 212; (1912) M. W. N. 441; Muthiah Chettiar v. 
Ramasami Chettiar, 20 Ind. Cas. 689; 14 M. L. T. 70; 
96 M. L. J. 205; (1913) M. W. N. 618, followed. 

Sri Raja Bommadevara Venkata Narasimha Naidu 
v. Sajja Sattayya, 9 Ind. Cas. 738; 9 M.L.T. 231; 21 M. 
L.J. 670,(1911)1 M. W.N. 139; 35 M, 139, distinguished. 

Second appeal against the decree of the 
District Court of North Arcot, in Appeal Suit 
No. 396 of 1911, preferred against that of the 
Court of the Revenue Divisional Officer of 


Chandragiri Division, in Suit No. 60 of 1911. 


TACTS.— The plaintiff, a landlord, brought 
a suit against his tenant for arrears of rent 
due for faslis 1317, 1818 and 1319. For 
fasli 1317, no pattah was tendered and the 
tenant disputed his liability to pay rent for 


` faslig 1318 and 1319 on this ground also. 


The Sub-Collector gave a decree for rent for 
fasli 1317, on ihe ground that no tender 
of patiah was necessary, and as for faslis 
1318 and 1319, he refused to record the 
plea of the tenant because he had not de- 
posited the rent as required by section 195 of 
the Estates Land Act. The District Judge on 
appeal confirmed the decree for rent for 
fasli 1317, but reversed the decree in regard 
to faslis 1818 and 1319, on the ground that 
the lower Court acted illegally in refusing to 
record the plea under section 195 of the 
Estates Land Act (I of 1908), when the tenant 
disputed the maintainability of the suit itself. 
The appeal was against that decree of the 
District Judge. 

Mr. L. A. Govinda, Raghava Aiyar, for the 
Appellant. 

Mr. D. V. Nilamegachariar, for the Re- 


- gpondent. 


JUDGMENT.—In so far as the claim for 
jaslís 1318 and 1319 is concerned, the order 
of the District Judge remanding the suit for 
disposal on its merits is correct. The He- 
venue Divisional Officer appears to bave over- 
looked the fact that the defendant in his 
written statement not only disputed the 
correctness of the amount of rent claimed by 
the plaintiff, but pleaded that in consequence 
of the plaintiff's failure to tender him a proper 
patia, the suit was not maintainable. Whether 
this latter plea was valid or not (a point with 


- 
` 
~ 
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which we shall deal later), the defendant was 
entitled to have it adjudicated on; section 195 
of the Madras Estates Land Act is no obstasle, 
for it merely enacts that the Collector shall, 
except for special reasons, refuse to take cogni- 
zance of the plea that the amount claimed is 
in excess of the amonnt due, not of any other 
plea which the ryot may raise against the 
maintainability of the suit. The Revenue 
Divisional Officer has, in effect by decreeing 
the plaintiff's claim as sued for for fasizs 1318 
and 1319, struck out the defendant's whole 
defence to the suit. This is illegal. 

As regards fasi; 1317, the District Judge 
has held, relying on Sri Rajah Bom- 
madevara Venkata Narasimha Naidu v. Sajja 
Sattayya (1), that, as there was no tender of 
patta, the suit for next fasli will not lie, In 
that case, the suib was instituted before the 
Madras Estates Land Act came into force, so 
that it is no authority on the point now 
under consideration. The cases of Sv? Rajah 
Satrucherla Veerabhadra Raju Qaru v. Qanta 
Kumari Naidu (2) and Muthiah Ohettzar v. 
Hamasamz Ohetiiar (3) are clear authorities 
for holding that under the present Act, 
tender of patia is not a necessary precedent to 
2, suit for rent. 

The suit, in so far as it relates to fasli 1317, 
must, therefore, be remanded to the Revenue 
Officer for disposal according to law. 

Costs in this and the District Court will be 
costs in the cause. 


; Cose remanded. 
(1) 9 Ind. Cas. 738; 9 M. L, T, 231; 21 M. L. J. 570; 
(1911) M. W. N. 139; 35 M. 139. 
(2) 16 Ind. Cas. 393; 22 M. L. J. 461; 11 M. L.T 
212 (1912) M. W. N. 441. 
(3) 20 Ind. Cas. 689; 14 M. L. T. 70; 25 M, 1L. J. 
205; (1918) M. W. N. 618. 





ALLAHABAD HIGH COURT. 
Finest Civi, APPRAL No. 123 or 1913. 
November 24, 1913. 
Present: —Mr. Justice Ry ves and 
Mr. Justice Piggott. 
RAM CHARITAR RAI AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
Musammat JIAN I PLAINTIPE RESPONDENT. 
Agra Tenancy Act ( II of 1901), ss. 95, 167—Suit for 
declaration that plaintiff is heir to deceased occu- 
pancy tenant—Jurisdiction of Civil or Reverue Court, 
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A suit seeking a declaration that the plaintiff is 
an heir to a deceased occupancy tenant is cognizable 
by a Revenue Court and not by a Civil Court. 


First appeal from the order of the Sub- 
ordinate Judge of Ghazipur, dated the Ist 
May 1913. : 


Mr. M. L. Agarwala, for the Appellant. 
Mr. Gobind Prasad, for the Respondent. 


JUDGMENT.-—This appeal arises out of 
the following facts:—One Chikhuri Ahir was 
the occupancy tenant of a certain holding 
in a village in the Ballia District. On 
his death, Musammat Jiani applied to the 
Revenue Court for mutation of names in 
her favour, that is to say, she asked to be 
recorded as the occupancy tenant of the 
said holding in succession to Chikhuri, whom 
she described as her late husband. The 
proprietors of the village, the appellants 
now before us, replied that Musammat Jiani 
was & concubine and not the lawful wife of 
Chikburi Ahir, and an order was passed on 
the 22nd' January 1912, refusing mutation of 
names in favour of Musammat Jiani. On the 
l3th of June 1912, the said Musammat filed 
a suit in the Court of the Munsif of 
Mohammedabad. She recited the facts 
already set forth, stated that she had been 
lawfuly married to'Ohikhuri Ahir and that 
she was, up tothe date of the institution of 
the suit, still in possession and occupation 
by right of inheritance of the entire estate 
left by Chikhuri. The plaint farth:r recites 
that the order of the Revenue Court is 
calculated to eanse injury to the plaintiff in 
future and the date of this order is referred 
to as the date of the origin of the cause of 
action. : The relief songht is a declaration 
that the plaintiff is the wedded wife of 
Ohikhuri and rightful heir to his estate 
(moiruka). The suit was resisted on a 
variety of pleas, and more especially on the 
allegation that the plaintiff had been dis- 
- possessed and the land occupied by the 
defendants themselves as their khudkasht. 
With this point, however, we are not oon- 
cerned in the present appeal. The learned 
Munsif fixed a number of issues, but decided 
only two of them. , The point of his decision 
was that the suit as brought was not 
cognizable by a Civil Court and on this 
4ánding he dismissed the suit, In appeal, 
this finding has been reversed by the Sub- 
ordinate Judge of Ghazipore and the suit 
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remanded to the Court of firat instance for 
trial of the remaining issues. Against this 
order of remand, the defendants have filed 
the present appeal. In the course of argu- 
ment before us, the case has narrowed itself 
to this, whether the suit as brought is one 
in respect of which the cognizance of a 
Civil Court is barred by the provisions of 
section 167 of the Tenancy Act (Local Act 
II of 1901). Under that section, no Court 
other than a Revenue Court can take 
cognizance of any dispute or matter in res- 
pect of which a suit or application might 
have been made to a Revenue Court under 
one or other of the Articles of the fourth 
Schedule to the said Act. In group C, 
Article 34 of the aforesaid Schedule, it 
is laid down that a suit may be brought 
before an Assistant Collector of the firat 
class exercising jurisdiction under that Act 
for a declaration as to any of the matters 
specified in seetion 95 of the Act. Referring 
back to section 95, we find that, at any 
time during the continuance of a tenancy, 
either the land-holder or the tenant may sue 
for a declaration as to any of the following 
matters, including, amongst others, (a) the 
name and description of the tenant of the 
holding, (b) the class to which the tenant 
belongs. According to Musammat Jiani, the 
tenancy referred to in her plaint still con- 
tinues and she is in possession of this 
holding as an occupancy tenant in succes- 
sion to her lute husband. It seems to us 
that it ĉan scarcely be denied that, on 
these allegations of fact, Musammait Jiani 
might bave brought a suit for a declaration 
that the name and description of the tenant 
of the holding in question is Musammat 
Jiani, widow of Chikhuri Ahir, and the 
class to which the said tenant belongs is 
“occupancy tenant," Now, it is contended 
before us that the suit as brought is not 
exactly of this description, The case lies, 
in our opinion, very near the. boundary, and 
like the learned Judges who decided the case 
of Sri Mahant Bramha Khushal v. Sumera 
(1), we feel ib necessary to guard ourselves 
against laying down that a suit for a 
declaration of legal status cannot be 
entertained by a Civil Court merely because 
such a suit may be brought in consequence 
ofa dispute which originally arose between 


(1) 13 Ind. Cas, 957; 35 A. 299; 11 A. L. J. 310, 


- landiord and tenant. 
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We can. conzaive of 
a plaint, similar to the prasasat bat 
differently drafted, in which a mara declara- 
tion as to the existenca of a valid marriaga 
might have: bean sought, andin raspect of 
which it feonld scarcely have been held 
that the jurisdiction of the Civil Court was 
ousbel, When wa coms to look at this 
plaint, taking notice of such circamstancas 
as that the ordar of tha Revenue Court of 
the 22nd January 1912, is referred to as 
the origin of the cause of action, that no 
other property of the deceased Chikhuri is 
specified except this occupancy holding and 
that the relief sought is not only a deolava- 
tion that the plaintiff was the wedded wife 
of Ohikhuri, but algo that she was the right- 
ful heir of his estate, we think that in 
taking cognizance of this suit, the Civil 
Courts would in substance contravene the 
provisions of section 167 of the Tenancy 
Act. They would be taking coguizanes of a 
dispute or matter ia respect of which a 
suit under the Tenancy Act might have been 
brought, On this finding, we accept this 
appeal and, setting aside the order appealed 
against, restora the decree of the Court of 
first instance dismissing the suit of the plaint- 
iff-respondent. The  defendants.appellants 
will get their costs throughout, 

Appeal accepted, 


CALCUTTA HIGH COURT. 
Civin Rurg No. 1138 or 1913, 
August 27, 1913. 

Present: —Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachoroft. 
ISRAIL AND OTHERS—PLAINTIFF3— 
PETITIONERS 
versus 
SAMSET RAHMAN AND OTHERS— 


Deranpanta-——Opposits PARTY. 

Co-sharer — Possession of portion of joint property by 
co-owner -Ülaim of other co-owners for joint possession 
—Quster —Changing nature of possession —Using pro- 
perty in different mode —Co-owner in possession of 
land whether entitled to erect building —Digging jor 
foundation—Suit for injunction by co-owner —Tem- 
porary injunction. . 

The mere circumstance that one co-sharer has 
taken possession of a portion of joint property does 
not entitle the other co-sharers to claim joint pos- 
Session; iu other words, the sole occupation by one 
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co-sharer does not necessarily constitute an ouster of 
the other co-owners, 

Dijendra Narain Roy v. Purnendu Narain Roy, b 
Ind. Cas. 171; 11 C. L. J. 189, relied upon. 

At the samo time, ib does not follow that because 
a co-owner is, with the tacit or express consent of his 
co-sharers, in sole occupation of a portion of joint 
property, he is entitled to changa the nature of that 
possession or to use the property ina mode different 


. from that in which ib had previously been used. 


Tho plaintiffs and the defendants were joint owners 
in respect of a certain piece of land, but the defend- 
ants alone were in actual occupation of it with 
the consent of their co-owners. On May 11, 1913, 
the defendants began to dig for the foundations of a 
substantial building which they intended to erect on 
the land. On May 24, the plaintiffs brought a suit 
for declaration of title and injunction to restrain the 
defendants from building on the land, and applied for 
a temporary injunction. It was found that a 
substantial portion of the building had been erected 
after the defendants became aware of the iustitubion 
of the suit and of the application for temporary 
injunction: 

Held, thats temporary injunction ought to bo 
granted restraining the defendants from proceeding 
any further with the building. 


Rule against the order of the Sub-Judge 
of Khulna, dated August 5th, 1913, reversing 
that of the Munsif of Khulna, dated 26th 
June 1913. 

Babus Nilmadhab Bose and Haripada 
Ohatterjee, for the Petitioners. 

Babus Ram Ohandra Majumdar, Narendra 
Nath Sen, Bhudhar Haldar and Moulvi A. K. 
F'aslal- Hug, for the Opposite Party. 

JUDGMENT.—The petitioners are plain- 
tiffs in a suit for declaration of title to 
immoveable property and foran injunction 
to restrain the defendants from building on 
the land. The plaintiffs and the defendants 
are joint owners in respect of this property, 
but the defendants alone have been in 
actual occupation of the land with the 
consent of their co-owners. On the llth 
May 1913, the defendants began to dig for 
the foundation of a substantial building 
which they intended to erect on the land. 
On the 24th May, the plaintiffs commenced 
this action and applied for a temporary in- 
junction. Notice of this application was 
served on the defendants on the 7th Juné, 
and on the 26th June the Court granted an 
injunction by which the defendants were re- 
strained from proceeding with .the erection 
of the building during the pendency of the 
suit. The Court found that the plaintiffs 
had come before the Court in proper time, 
and that it was impossible to deny that the 
greater: portion of the building had been 
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raised since the institution of the suit, appa- 
rently with full knowledge of the proceedings. 
The matter was then taken by the defendants 
on appeal to the Subordinate Judge, who, on 
the 3rd August, modified the order of the 
primary Court. His order is ambiguous and 
its precise effect has been the subject of dis- 
cussion before us, The Subordinate Judge 
has held thatthe defendants would not be 
entitled to make any new construction, save 
the construction of a staircase to the north of 
the small projection of the building, for reach- 
ing the projection; that no equity will arise 
infavour of the defendants for completing 
the building, over aud above what, if any, 
they may be- entitled to claim by reason of 
the construction already made; and that the 
defendants would be entitled to improve the 
condition of the existing huts, to make them 
fit for kitchen and for use by servants but 
they would not be entitled to construct any 
new hut. The formal order, as embodied in 
the decree which was drawn up in the case, 
however, does not embody these conditions; 
it records merely that the appeal is allowed. 
The plaintiffs have now applied to this 
Court, and on their behalf it has been con- 
tended that the order made by the Subordi- 
nate Judge is manifestly erroneous and 
should be discharged. 

The Subordinate Judge has held that in- 
asmuch as the defendants were in sole 
occupation of the land with the consent of 
their co-sharers, they were entitled to erect 
buildings thereon and that the plaintiffs were 
in no way prejudiced by the erection of such 
a building, because in the event of a partition 
of the entire joint property of the parties, 
the plaintiffs might be awarded some other 
piece of land, Inour opinion, the view taken 
by the Subordinate Judge is opposed to the 
well-established rule applicable to cases of 
As was pointed out by this 
Court in the ease of Dijendra Narain Roy v. 
Purnendu Narain Roy (1), the mere circum- 
stance that one co-sharer has taken posses- 
sion ofa portion of joint property does not 
entitle the other co-sharers to claim joint 
possession; in other words, sole occupation 
by one co-sharer does not necessarily con- 
stitute ouster of the other co-owners, 
At the same time, it does not follow that 
because a co-owner is, with the tacit or 


(1) 5 Ind. Cas, 171; 11 C. L. J, 189. 
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express consent of his co-sharer, in sole 
occupation of a portion of joint property, 
he is entitled to change the nature of that 
possession or to use the property in a mode. 
different from that in which it had previously 
been used. Ibis not necessary for our present 
purposes, indeed, it is not right that we 
should further examine this point with re- 
ference to the special facts before us and 
thus anticipate the decision of the question in 
controversy between the parties, in the 
suit. What the Court has, at this stage, to 
determine is, whether there is a bona fide 
contention between the parties, or, as was 
said by Mr. Justico Markby in Moran v. 
Rivers Steam Navigation Oompany(2), whether 
there is a fair and substantial question to be 
decided as to what the rights of the parties 
are. Tothe same effect, is the decision of 
their Lordships of the Judicial Committee in 
the case of Walker v. Jones (3) . where 
Turner, L. J., observed as follows: — The real 
point.........18, not how these questions ought 
to be decided at the hearing of the cause, 
but whether the nature and difficulty of 
the questions is such that it was proper that 
the injunction should be granted until the 
time for deciding them should arrive.” It 
is quite sufficient if the Court find a case 
which shows that there is a substantial 
question to be investigated and that matters 
should be preserved in status quo until that 
qustion oan be finally disposed of. [Jones v. 
Pacaya Rubber and Produce Oo.(4)]. Now upon 
the facts stated in the present case, there 18 
no room for controversy that the Court has 
to decide a fair and substantial question as 
to what were the relations subsisting between 
the parties, and what were the rights and 
obligations flowing from those relations. 
Under circumstances like these, the matter 
for consideration at this stage is, where 
does the balance of convenience lie; is it 
desirable that the status guo should be main- 
tained or is it right that the defendants 
should be allowed to continue to alter the 
character of the land. It is well-settled that 
the Court will not refuse an injunction. in a 
case of this description so as to give the 
defendants an undue advantage over the 


(2) 14 B. L. R. 352. 

(3) 1 P. C. 50 at p. 61; 35 L. J. P. C. 30, 12 Jur. 
(x. 8.) 881; 14 L. T. 686; 14 W. R. 484, 

(4) (1911) 1K. B. 456; 80 L. J. K. B. 155; 104 L, 
T, 446; 18 Manson 139. i 
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plaintias. If the defendants in the case 
before us were allowed to proceed to the 
completion of the building which has been 
erected by them on the land, it is indisput- 
able that they willbe placed in a position 
of undue advantage over the plaintiffs. In 
this connection, reference may be made to 
the judgment of Sir George Jessel in the 
ease of Aynsley v. Glover (5), where that 
learned Judge observed as follows: ~ “At all 
events, this being an interlocutory applica- 
tion, les me continue my building, and I will 
undertake to pull down if the Oourt 
shall so think fit.’ That is a very specious 
argument to address to the Court, but one 
must have regard to the effect of allowing such 
a proceeding. Supposing a defendant erects a 
building at great cost, when he comes to the 
hearing he will say to this Court: ‘Compare the 
injury to me,in pulling down the building, 
with the injury to the plaintiff in allowing the 
building to remain.’ Ought or ought not 
the Court to give weight to such a represen: 
tation? I think upon this point the observations 
of Vice-Chancellor Kindersley, in the case of 


Ourriers’ Oompany v. Corbett (6), are very. 


important, The éVice-Chancollor saya: — If 
the defendant’s new buildings had not been 
completed, there would have been ground for 
interference by injunction; but as they have 
been completed, the question is, whether 
the Court ought to or would order the pull- 
ing down of the buildings or give com- 
pensation in damages. The defendant's new 
buildings are of considerable magnitude and 
importance, while the two houses of the 
plaintiffs are comparatively of small value 
and importance; and it has been decided that 
in such a case, the Court will not, as a matter 
of course, order the defendant to pull down 
his new buildings, but will give to the party 
injured by the erection of those buildings 
compensation in damages. It appears to 
me that this is precisely one of such cases.’ 
Consequently, the learned Vice-Chancellor 
considered that the buildings being erected, 
the comparative values of the defendant’s 
buildings and the plaintiffs! were sufficient 
to induce him to refrain from granting an 
injunction in a ease where, if the buildings 
had not béen erected, he would have granted 


(5) 18 Eq. 544; 43 L. J. C . 777; 31 L. T. 219; 38 
W. R. 147. . 

(6) 2 Dr. & Sm, 335 ab p. 369; 12 L. T. 169; 13 W. 
R., 1056; 62 Eng. Rep. 656. 
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the injunction. If that isso, and if those 
considerations are to weigh with the Court 
upon the question of damages or injunction, 
T ought not to allow the defendant to proceed 
with his building, which will put him in 
such an advantageous position as regards 
the plaintiffs when the case comes to a 
hearing." To the same effect is the decision 
in Newson v. Pender (7). In the case before 
us, therefore, prima facie, the defendants 
should not be allowed to proceed to complete 
the building which they have erected. But 
the case for the plaintiffs is materially 
strengthened when we bear in mind the 
conduct of the defendants. The Oourt of 
first instance found that there was good 
reason to hold that a substantial portion of 
the building had been erected after the de- 
fendants had become aware of the institution 
of this suit and of the application for tem- 
porary injunction. Ina caseof this des- 
cription, the Court would, if necessary, 
proceed not only to grant a temporary in- 
junction restraining the farther erection of 
the building, but also to direct that the 
building already erected ba taken down. In 
Daniel v. Ferguson (8), the plaintiff filed a 
suit for an injunction restraining the defend- 
ant from building so as to obstruct his 
ancient light and gave notice of motion 
for an interim injunction. The defendant 
thereupon, working day and night, ran up 
the wallto a height of 40 feet. Mr. Justice 
Stirling granted an injunction restraining 
future building and ordering the removal of 
the wall, and this order was confirmed on 
appeal. Similarly, in the case of Von Joel 
v. Hornsey (9), where the defendant had 
evaded notice of the writ in the action and 
continued to build until substituted service 
was effected, a temporary injunction was 
granted ordering the defendant to pull down 
all that had been built since the plaintiff had 
warned him of his intention to bring an action. 
In the case before us, the plaintiffs did not 
invite the Court to direct the defendant to 
take down so much of the building as had 
been erected after the 6th June 1913; they 
simply ask that the defendant should be res. 
trained from proceeding with the building 
any further. In our opinion, upon the merits 


(7) 27 Ch. D. 43; 52 L. T. 9; 33 W. R. 243. 
(8) (1891) 2 Ch. 27; 39 W. R, 599. 
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of the case, there is no room for controversy 
that the order made by the Subordinate 
Judge canuot possibly be supported. The 
only question for consideration is whether 
this Court is competent to interfere in the 
exercise of its  revisional jurisdiction. 
We do not feel pressed by the objection 
suggested, because obviously it is competent 
to this Court to interfere under section 15 
of the Charter Act; and in view of the con- 
duct of the defendants, which, in substance, 
amounts to a defiance of the authority of the 
Court, we are of opinion that this is a case in 
which ample ground has been made out to 
justify our interference. 


The result is that this Rale is made ab- 
solute, the order of the Subordinate Judge 
discharged and that of the Court of first in- 
stance restored. The petitioners are entitled 
to the costs of these proceedings in all the 
Courts. We assess the hearing.fee in this 


Court at three gold mohurs. 
Rule made absolute. 


MADRAS HIGH COURT. 
LgrrTERS PATENT Appeat No. 66 or 1913. 
November 7, 1913. 

Present; —Mr. Justice Sadasiva Aiyar and 

. Mr. Justice Spencer. 
MUTHU SASTRIGAL—PLAINTIFF— 
APPELLANT 
versus 


VISVANATHA PANDARA SANNADHI 
ADHINAKARTHARor SRIVEDARENEE- 
SWARASWAMY KOIL at VEDA- 
RANYAM —DEFENDANT— RESPONDENT. 

Promissory-note —Unconditional undertaking to pay 
money —Document inadmissible in evidence for want 
of stamp— Liability on original consideration —Proof — 
Evidence Act (I of 1872), s. 91. 

A varthamanam, addressed by A. to B,ran as fol. 
lows:— 

* Amount of cash borrowed of you by mo is Hs. 860. 
I shall, in two weeks' time on returning this sum of 
Rupees three hundred and fifty with interest there. 
, on at the rate of one rupee per cent, per month, get 
back this letter.” 

The document bore no stamp. #.sued A. for the 
recovery of the money due on the account: 

Held, (1) that the varthamanam sued on was & pro- 
missory-note and was inadmissible in evidence for 
want of stamp; 

(2) that no independent obligation could be implied 
from receipt of B.’s money by 4; f 

(3) that no such independent obligation could be 
established when the document, which reduced to 


writing the terms of the loan and the simultaneous 
contract, was inadmissible in evidence. 

Potht Reddi v. Velayudasivan, 10 M. 94and Soma 
Sundaram v. Krishnamurthi, 17 M. L. J. 126, followed. 


Appeal, under section 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Justice Miller, dated the 19th March 
1918, in Civil Revision Petition No. 171 of 
1912, preferred to the High Oourt against 
that of the Subordinate Judge of Negapatam, 
in Small Cause Suit No, 1239 of i911. 

Mr. S. Varadachariar, for the Appellant. 

Mr. K. S. Jeyaram Iyar for Mr. G. S. 
Ramachandra Ázyar, for the Respondent. 


JUDGMENT. 


Sapasiva Árvan, J.— The plaintiff is the 
appellant in this Letters Patent Appeal. He 
sued on the strength of a letter which has 
been held to be inadmissible in evidence and 
his suit has been dismissed by all the Courts. 
1 shall now briefly refer to the arguments 
advanced by his learned Vakil and to some 
of the cases quoted during those arguments. 

In the cases in the foot note to Queen- 
Empress v. Somasundaram Ohetti (1) and in 
Bharata Pisharodi v. Vasudevan Nambudri(2), 
relied on by him, the documents themselves 
showed that they were not to be treated as 
vouchers or securities unless the persons to 
whom the letters were sent gave loans as 
requested ic the letters. As said in Bharata 
Pisharodi v, Vasudevan Nambudri (2): “There 
is no unconditional undertaking on the face 
of the document to pay the money.” In the 
present case the so-called varihimanam or 
letter says:— Amoant of cash borrowed of 
you by me is Rs. 350. I shall, in two week's 
time returning this sum of rupees three 
hundred and fifty with interest thereon af 
the rate of one rupee per cent. per month, get 
back this letter.”. It is clearly an uncon- 
ditional understanding, on the face of the 
document, to re-pay borrowed money, and it 
is, therefore, a promissory-note and not mere- 
ly an offer to borrow or an acknowledgment of 
indebtedness. 

As regards the ease in Tirupathi Goundan 
v. Rama Redd: (3), the languaga of the 
document in question in that case was quite 
different and very vague. Even so, I wish 
(with the greatest respect to the Judges who 

fi 


(L) 23 M. 155 at pp. 158, 157. 
(2) 27 M. 1 at p. 8; 14 M. L. J. 065 (F. B). 
(3) 21 M. 49; 7 M. L F. 291. 
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uecided it) to be permitted to reserve my 
Opinion if a document similarly worded 
happens to come before me for interpretation. 

I, therefore, agree with the lower Courts, 
that the’ Varthamanam sued on is a pro- 
missory-note aud is inadmissible in evidence 
as not duly stamped. 

As regards the contentions that, apart from 
the promissory-note, there was an independ- 
ent obligation implied from the receipt of the 
plaintiffIr money by the defendant and that 
that obligation could be established by proof 
of that fact, I think we are bound by the 
deoisions of Pothi Reddi v. Velayudasivan (4) 
and Soma Sundaram v. Krishnamurti (5). 


It is contended that Potht Reddi v. Velayuda- 


sivan (4) is not good law, as the learned 
Judges misunderstood an observation of 
Garth, C. J., in the case of Sheikh Akbar v. 
Sheikh Khan (6), on which they relied in 
support of their position. I am not satisfied 
that the learned Judges did so misunderstand 
Sheikh Akbar v. Sheikh Khan (6). Even if 
they misunderstood Sheikh Akbar v. Sheikh 
Khan (6), they give independent reasons as 
follows:—"It is a necessary condition to every 
written contract that the terms should be 
orally settled before they are reduced to 
writing, and to hold, when such a contract 
has been reduced to writing, that a plaintiff 
can take advantage of the absence of a stamp 
on the promissory-note to sue at once for the 
return of money which he may have contract- 
ed to lend for a fixed period, would entirely 
defeat the provisions of section 91 .of the 
Evidence Act.” 


Whatever may be the views of English 
Courts or even of the other High Courts [see 
the cases collected in Bac; Nath Das v. Salig- 


 rüm (7)], I feel bound by Pothi Reddi v. 


Velayudasivan (4), not only because it has 
never been dissented from, but because the 
reasons above given appeal to my mind (if I 
may say so with respect) as very cogent. 
The contract in the case of a loan anda 
simultaneous promissory-note has been re- 
duced to writing in the form of the note 
which contains the definite terms of the con- 
tract and we cannot, in my opinion, resort to 
inconsistent or consistent implied contracts 


* (4) 10 M, 94. 
(5) 17 M. L.J. 126. 
(6)7 C. 266; 8 C, L. R, 683. 
(7) 16 Ind, Cas, 33. 


. exhibit as containing a promise to pay. 


in such cases simply because the contract as 
entered in the promissory-note cannot be 
admitted in evidence. ` Not only has Poth: 
Beddi v. Velayudasivan (4) not been dis- 
sented from, but it has, without disapproval, 
only been distinguished in Ramachandra Rao 
v. Venkataramana Ayyar (8) and Yarnlgadda 
Veeraraghavayya v. Goranila Ramayya (9), 
while it has been expressly followed in 
Ohinnappa Pillai v. Muthuraman Ohettiar (10) 
rt cn Mallayya v. Tarigopala Ramayya 
11). 

To import the doctrines laid down in 
English cases about vague obligations to re- 
pay arising out of equity and not out of done 
tract,oraboutobligations which can be enforced 
if the plaintiff skilfully draws up his plaint 
ds one on account for money had and received, 
concealing the real contract of lean which 
had been reduced to the form ofa document 
is, it seems to me, merely trying to nullify 
section 91 of the Indian Evidence Act. 


I do not intend to say that, if there is 4 
contractual or other definite completed obli- 
gation capable of proof prior in date to the 
invalid promissory-note the plaintif cannot 


Bue on that prior independent obligation. 


But to treat the money paid at the very time 
of the execution of the promissory-note in» 
admissible in evidence as giving rise to an 
independent contractual or other obligation 
seems to me to be inadmissible. 

I would, therefore, dismiss the appeal with 
costs. 

SPENGER, J.—I read the plaintilf's unfiled 
This 
promise, though not a promise to pay on 
demand or to order, ig an unconditional 
promise, There are no signatures of attest. 
ing witnesses so as to convert the document 
into a bond. 

The mere use of the word varthamanam 
instead of promissory-note will not deprive 
the document of its character of promissory- 
note, if its terms show that if is such. 

The execution of the document and the 
payment of the money may be treated as 
practically simultaneous, as the document 
was not made over to the plaintiff until it 
was ascertained that he was prepared to 


. (8) 23M, 527. 
(9) 29 M.111; 15 M. L. J. 484, 
(10) 10 Ind. Cas. 669; 9 M. L. T. 281. 
(11) 10 Ind, Cas. 177; 21 M, L. J. 462; 10 M. L. T, 85, 
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make the advance, 
transaction. JENA 

lt is argued that the plaintiff may have a 
separate cause of action to fall back on the 
original liability of the debtor and to sue the 
defendant for money had and raceived. 

This is the view taken in Krishnajt Narayan 
v. Raimal Manak Ohand (12) and more re- 
cently in Baz? Nath Das v. Saligram(7), where 
ihe matter received full discussion, 

The trend of Madras desisions is, how- 
över, different. See Pothi Reddi v. Velayudu- 
stvan (4), the same principle having been 
followed in Chinnappa Pillai v. Muthuramana 
Ohettiar (10) and Kodak Mallaya v. 
Tarigopala Rumayya (11). 

lam not prepared to.dissent from the view 
taken repeatedly by this High Court by. 
various learned Judges. I, therefore, concur 
in dismissing the Letters Patent appeal with 
costs, i 


Appeal dismissed. 
(12) 24 B, 360; 2 Bom. L. R. 25. 


It is all part of the same 





OCALOUTTA HIGH COURT. 
SECOND Civiu ÁrPgAL No, 590 or 1909. 
November 22, 1912. 
Present:— Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Holm wood, 
HARI CHARAN DEY AND OTHERS — 
DEFENDANTS—-JUDGMESNT-DEBTORS — 
APPELLANTS 
, tOrsus 
BAIKUNTHA NATH MUKHOPADHYAY 
AND OTHERS—~F LAINTIFF3—lÍ)EOREE-HOLDERS—- 


RESPONDENTE, 

Court-fee—Morigage suit~Order absolute—Appeal 
against order absolute— Memorandum filed with 8 annas 
Cowrt-jec instead of ad valorem—Hatension of time by 
Court to pay deficit Court-fee-~Payment of deficit Court- 
jee within time-~limitation—Appeal, whether filed in 
time—Mistaken apprehension—Civil Procedure Code 
(Act XIV of 1882), s, 582A—Oivil Procedure Code 
(Act V of 1908), x. 149, ' 

The defendants in a suit upon a mortgage appealed 
against the order absolute. The appeal was lodged 
in time but upon the memorandum of appeal a Court- 
fee of eight annas only was attached. Exception was 
taken at the office whereupon the Judge held that 
ad valorem Court-fees must be paid. The appellants 
were granted time and the deficit Court-fee was paid. 
When the appeal was taken up for disposal, the 
District Judge held that the appeal was not filed in 
time as it must be deemed to have been presented on 
the day when the deficit Court.fee was paid. The 
appeal was, consequently, dismissed as barred: 
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Heid, that the appellants by mistake treated the 
order as made in course of proceedings in execution 
of the preliminary decree and presented the appeal as 
a miscellaneous appeal against an order in execution 
proceedings; that as there was no reason to hold that 
the appellants deliberately did not pay the Court-fee 
in the first instance, the appeal should have been 
treated as presented in time. 

Stuart Skinner v. William Orde,6 I. A. 126; 2 A. 
241; Moti Sahu v. Chatiri Das, 19 CO. 780; Hurt Mohun 
v. Naimuddin, 20 O.41: Surendra Kumar v. Kunja 
Behary, 27 O. 814;4 C. W. N. 818, Raj Kishori v. 
Madan Mohan, 31 O. 76 and Dwarka Nath v. Kedar 
Nath, 2 Ind. Cas. 1, referred to, 


Appeal from the decree of the District 
Judge of Midnapur, dated December 18th 
1908, affirming that of the Second Sub. Judge 
of that District, dated February 29th, 1908. 

Babu Lalit Mohan Banerji, tor the Appel- 
Jants. 

Babu Mohint Nath Bose, for the Respond- 
ents. 


JUDGMENT,.—This is an appeal by the 
first four defendants in a suit for recovery 
of money due ona mortgage. The suit was 
decreed by the primary Court, and the 
decree was made absolute upon the appli- 
cation of the mortgagee. The defendants 
appealed against the order absolute. That 
appeal was dismissed as barred by limitation. 
On the present appeal, the only question in 
controversy is, whether the appeal presented 
to the District Judge was in time. The 
appeal was lodged in time, but upon the 
memorandum of appeal a Court-fee of eight 
annas only was attached. Exception was 
taken by the office, whereupon the District 
Judge decided, upon the authority of the 
decision of Pramatha Chandra Roy v. Khetra 
Mohan Ghose (1), that ad valorem Court- 
fees must be paid on the memorandum, 
The appellants were granted time to pay the 
deficit Court-fee, and the time was sub- 
sequently extended on the application of 
the appellants. They complied with the 
order of the Court and the appeal was 
ultimately registered. The respondent 
entered apgzearanoe on the day fixed for the 
disposal of the appeal, but did not object 
that the appeal was barred by limitation. 
On the 18th December 1908, however, when 
the appeal was taken up for disposal, a 
preliminary objection was taken that the 
appeal could not be entertained. The 
District Judge held, upon the authority of 


(1) 29C, 51. 
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the decision cf Yahutunnissa Bibee v. Kishoree 
Mohun Roy (2), that the appeal was nob in 
time, as it must be deemed to have been 
presented on the day when the ad valorem 
Court-fees were paid. The appeal was, 
^ consequently, dismissed as barred by limi- 
^ tation. In our opinion, the view taken by 
the District Judge cannot be supported. 

It is worthy of note, as was pointed out in 
the case of Durga Oharan Naskar v. Dookhi- 
ram Naskas (3), that the ease of Yatutunnissa 
Bibee v. Kishoree Mahun Ray (2) was decided 
beforé section 582A had been incorporated in 
the Códe of 1882. That seation authorises the 
Court to treat & memorandum of appeal as 
presented in time, if the Court-fees are 
paid within the time allowed by the 
Court, An order can be properly made 
under this section, in & case where thé 
methoratidum has been written upon paper 
insufficiently stamped, only if the in- 
sufficiency of the stamp has been caused 


by mistake on the part of the appellant. 


as to the ani ant of the requisite stamp. 
In the case before us, the appeal was 
presented against an order absoltite in a 
mortgage suit. The appellants treated the 
order aš made in course of proceedings in 
execution of the preliminary decree and 
preserited the appeal as if if were an 
appeal against an order in execution pro- 
ceedings. No doubt, the procedure adopted 
Was contrary tothe decision of this Court 
in Promatha Ohandra Roy v. Khetra Mohun 
Ghose (1). At the same time, there is 
uo reason to hold that this was done 
deliberately. They were plainly under a 
mistaken apprehension as to the proper 
eotirse to be pur&ued. The District Judge 
&l8ó must have taken that view, when he 
made thé order for payment of the deficit 
Coórt.fee, which could have been made 
only under the terms of section 582A of 
the Code of Civil Procedure. It may be 
olsérved that section 149 of the Civil 
Procedure Code of 1908, which came into 
force shortly after tkis case has been 
desided by the District Judge, vests an 
eyen wider diserefion in the Court, In 
the case before us, ib is clear that the 
appéal should have been treated as pres 
sented in time. The view we take is in 


(zy 19 C. 747. 
(3) 96 C. 995. 
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accord with that taken by the Judicial 
Committee in the case of Stuart Skinner v. 
William Orde (4), the principle whereof 
was applied or recognised in Mot? Sahu v. 
Ohhatri Das (5), Hurd Mohun v. Natmeddin 
(6), Surendra Kumar v. Kunja Behary (7), 
Raj Kishor v. Madan Mohan (8) and Dwarka 
Nath v. Kedar Nath (9). 

The result is that this appeal is allowed, 
the decree of the District Judge set asido 
and the case remanded to him in order that 
the appeal may be heard on the merits. 
The costs of this appeal will abide the 
reult, 

Under section 13 of the Court Fees Act, 
we direct that the Court-fees paid on the 
mèmorandum of appeal presented to this 
Court be refunded to the appellants, 


Appeal allowed. 
(4) 6 I. A. 126; 2 A. 241. 
(5) 19 0. 780. 
(6) 20 C. A1. 
(7) ay 814; 4 0. W. N. 818, 
(8) 31 0. 75. 
(9) 2 Ind. Oas. 1. 
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MADRAS HIGH COURT. 

APPEAL Adarns? Order No. 167 or 1912. 
November 20, 1913. 
Present:—Mr, Justice Sadasiva Aiyar aud 
Mr. Justice Ayling. 
SARASWATHI AMMAL-—OCOUNTER« 
PETITIONER— ÀÁPPÉLLANT 
cereus 
R. SUBBIAR AND OTHERS — PETITIONERS— 
RESPONDENTS, 

Succession Certificate Act (VII of 1889) —Facts ade 
mitted by both sides—Some inquiry still necessary. 

Barring the very exceptional cases in which, on 
facts admitted by both parties, the Court can deter- 
mine the right to the certificate,some inquiry ought 
to be held even in cases in which many facts are 
admitted by both sides. 

Sivamma v. Subbamma, YT M. 477 at p. 478; 
Angappa Chettiar v. Meenakshi Ammal, 18 Ind. Cas. 
733, (1913) M. W.!N. 176; 24 M. L. J. 198; followed. 

Appeal against the order of the District 
Court of Coimbatore, dated 20th March 1912, 
in Original Petition No. 31 of 1913. 

Mr. T. R. Garuda Atyer, for the Appellant. 

Mr. A. Sundaram, for the Respondents. 

JUDGMENT.—In Sivamma v. Subbamma 
(1), it was remarked (page 478) as follows: — 
"The Court is bound to determine the right 
to the certificate by summary inquiry. 

(1) 17 M. 477 at p. 478. 
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The difficulty felt must be the result of 
summary inquiry, and not the a priori theory 
that every inquiry into a special ground 
of claim urged to the certificate necessarily 
involves an inquiry too intricate for deter- 
mination in a summary proceeding." 

Of course, if certain facts are admitted by 
both parties and if on those admitted facts 
the prima facie title to the certificate clearly 
belongs to one of the claimants, the Court 
may grant the certificate to that claimant. 
See Angappa Ohaitiar v. Meenakshi Ammal 
(2). But such cases must be treated as ex- 
ceptional, and ordinarily, some inquiry. ought 
to be held even in,cases in which many facts 
dre admitted by both sides. 

In the present case, the widow denied that 
the debts belonged to her husband and his 
brothers jointly, and she set up a Willin her 
favour. ‘Two of the amounts for which certi- 
ficate ‘was applied for were sums due from a 
Fund Office and from a Post Office Savings 
Bank, the deceased; who was an Overseer, 
having evidently deposited monies in the 
Fund Office and in the Savings Bank, 

We think that in this case some inquiry 
ought to have been held before the District 
Court passed its order in favour of the peti- 
tionera before him. We set aside the Dis- 
trict Judge's decision and request him to dis- 
pose of the application after taking- some 
evidence on the following (among other) 
points:—~-(1) Whether the Will set up by. the 
appellant is genuine? 

2. Whether the sams mentioned in the 
application belonged tothe deceased as his 
separate or self-acquired property? 

Costs hitherto will be costs in the applica- 
tion. 


Oase remanded. 


| ROR Ind, Cas. 783,24 M, L. J. 198; (1913) M, W. 
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ALLAHABAD HIGH COURT. 
Szoonp Civin Arrear No. 1522 or 1912. . 
November 14, 1913. 
Present: —Mr. Justice Ryves and 4 
Mr, Justice Piggott. TEES 
"KAPILDEO AND orHERS—DEFENDANTS— 
APPELLANTS | 
v0rS1LS 
THAKUR PRASAD AND ANOTHER— 


P£AINTIFES— RESPONDENTS. 

Hindu Law—Joint family propérty— Mortgage ty 
father—Antecedent debt—TInability of sons. 

A Hindu father bid for certain immoveable pro- 
perty at an auction-sale and paid into Court the 
preliminary deposit required by law. In order to 
complete the transaction, he executed a mortgage-deed 
hypothecating the property which he intended to 
purchase at the auction-sale and also other family 
property in his hands. As the time to pay the balance , 
of the sale-proceeds expired, the auction-sale was 
never complete. The intending purchaser, however, 
purchased the property under a private arrangement 
with the judgment-debtor with the money which he 
had borrowed under the mortgage-deed:  - 

Held, that, under the circumstances, his gong: were 
bound by the mortgage. : 


Second appeal from the deiüion of P 
District Judge of Gorakhpur, dated 30th: 
August 1912. "HN 

Dr. 8. O. Banerji, for the Appellants. | w.. 

Mr. Gobind Prasad, for the Respondents, ~ ; 

JUDGMENT.— This is a second appeal, 
in a mortgage suit by two defendanis; 
who are the minor sons of the original 
mortgagor. The last paragraph | of the. 
memorandum of-appeal to this Court + is; 
apparently intended to attack the validity: 
of the deed of transfer under which the 
plaintiffs are claiming, but it has not been- 
pressed in argument and seems to have. 
no force. The one substantial question in 
issue is whether, under the particular 
circumstances of ‘this case, the appellants 
are bound by the mortgage executed by 
their father, Kali Dat Pande. The latter 
had bid for certain immoveable property 
at an auction-sale, and had paid into Court 
the preliminary deposit required by law. 
In order to complete the transaction, he 
executed a .mortgage-deed, hypothecating 
both the property he proposed to acquire at 
the auction-sale, and other family property 
in his hands. That isto say, Kali Dat Pande 
had entered into an engagement by which 
he bound himself. under penalty to de-. 
posit in Court a certain sum of money by a 
certain date; in borrowing money in order 
to enable him to meet this engagement, 
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he was clearly discharging an “antecedent by law did not relieve him from all liability 
debt," and his sons cannot repudiate towards the Court executing the decree: his 
liability fora mortgage-debt thus incurred. preliminary deposit was forfeited, and he 
There happens, however, to be in the present was liable to make good any loss which 
case one curious complication. The auction might ocouron a re-sale. This liability he 
sale had been held on May 21st, 1907, seems to have ‘met by some private arrange- 
and the mortgage-deed in suit was notexecuted ment with the judgment-debtor, and by 
until June 7th 1907; the period of fifteen applying the money borrowed under the 
days allowed by law within which Kali deed in suit substantially for the purpose 
Dat Pande was bound -to complete the for whichit was actually raised. Under 
transaction had, therefore, expired: It is, all the circumstances, if would not be just 
accordingly, contended oti behalf of the to hold that the mortgagee had failed to 
appellants. that the liability which Kali - make reasonable inquiries as to the necessity 
Dat hadincurred on. May 21st, 1907, was . forthe loan, or to permit the sons to retain 
at an end, that the mortgagee should have the property acquired by means of the 
been on: bis guard and that, if he had. loan while repudiating all liability for the 
carefully examined the receipt for the same. This appeal, therefore, fails; we 
preliminary ‘deposit submitted by Kali Dat dismiss it with costs, including fees on the 
. for his inspection, he would have seen higher scale. 

.that there was no longer-any “antecedent . 
debt" to satisfy and that the money ad- 

vanced by him on the mortgage could no 

‘longer be applied to its ostensible purpose. 

` Às -regards the subsequent proceedings in 


Appeal dismissed, | 





connection with the auction sale, we: know MADRAS HIGH COURT. 

“that the Court concerned did in fact refuse “(Oyi Revision PETITION No. 568 or 1911. 
to accept Kali Dat’s tender of the balance October 29, 1913. 

‘of the purchase-money, when ‘this was ^ Present;—Mr. Justice Tyabji. 

made ‘after the expiration of the period OHELLA NARASIAH —P grtTIONER 

' prescribed by law. We know also that versus 

rthe property was not put up for sale à ^  gONTAN OBBAYYA-—RESPONDENT. 
second time as the decree was satisfied by _ (vil Procedure Code (Act V of 1908), s; 78 —Appli- 


payment into Court of the full amount cation for rateable distribution to be made to Court 
due, ostensibly on behalf of the judgment. passing decree— District Munsif exercising power of 


i . Court of Small. Causes — Decree passed as Judge of Small 
‘debtor. Yet the property in question must Aie heran coh held as Munsif—Pawer to pass 
have been acyaired by Kali Dat Pande, order of distribution in execution of decree without 


for the plaintiffs are proceeding against it transfer of decree. — ; 
.in the present suit. Presumably Kali Dat. An order for rateable distribution, under seotion 73 


. LANA : of the Civil Procedure Code, can be made only in 
got out of the difficulty in- which he found ein Sb a neréon who, prior to the receipt of the 


himself, in consequence, of his failure to 'aggo5s in Court, has applied to the Court for execution 
complete the auction purchase according .of.hisdeoreo. | Y "-— 
‘to law, by coming to terms with the “A District Munsif, holding assets in his ordinary 


: . 'urisdiction, cannot order rateable distribution on the 
judgment-debtor, and the Money: raised by application of the holder of a deores passed by the same 
means ofthe: mortgage-deed in suit was officer in exercise of his jurisdiction as a Small Cause 


actually applied, to the acquisition of the ^ Qourt without transfer of the decree in accordance 
property .for the purchase of which it had with law to his Court aa Distriot Mungit, 

all along been intended. The mortgagee Petition,. under section 25 of Act IK of 
seems to have actéd in good faith, there 1887, praying the High Gourt to rope the 
is no necessity for presuming a mistake of order of Court of the District Mansif of 
law on his part (as suggested in the Ouddappah in Execution Petition No. 1 of 
memorandum of appeal before us), for he 1911, dated the 24th February 1911. wie 
may simply have failed to notice the date Mr. V. O. Seskachariar, for the Peti- 
,on the receipt shown him.by Kali Dat  tioners. - i , 
Pande. The failure of the latter to fake JUDGMENT.—I wu ees ka me 
necessary action within the period limited District Munsif was right in holding that the 


m 
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respondent's application before him, dated 
18th January 1911, was an execution patition, 
satisfying the requirements of Order XXI, 
rule 2 clause (1). 


It seems to me, however, that the District 
Munsif could not, in that case make, an order 
for rateable distribution under section 73 of 
the Civil Procedure Code, 


He has omitted to'notice that au order for 
rateable distribution under that section can 
be made only in favour of one who, prior to 
the receipt of the assets in Court, has applied 
to the Court for execution of his decree. In 
this case, the assets were received in Court, 
(at the instance of the present petitioners), 
on the 9th January 1911. The application 
for rateable distribution by the present re- 
apondent was nob made till the 18th Jaunary 
19]1. See Krishnashankar v. Ohandrushankar 
(1), Bejoy Singh Dhuduria v. Hukum Ohand 
(2), Durga Ohurn Rat Ohowdhry v. Mon- 
mohini Dasi (8). These decisions were given 
under the Act of 1882 but the Act of 1908 
has made no material alteration on this 
point. ; 

Again, an application for rateable dis- 
tribution cannot be made unless the assets 
are received by the same Court as that to 
which the application is made, Krishna- 
shankar v. Ohandrashankar (1). The decree 
of the applicant for rateable distribution must 
either have heen passed by the same Court 
which has received the assets sought to bs 
rateably distributed or if that Court has not 
initially pasaed the degree, then there must 
bé a transfer of the decree to that Court; 
Muttalagiri v. Muttayar (4), Nimbaii Tulai- 
yam v. Vadia Venkat? (5). In this case, the 
assets were held by the Court of the Dis- 
triot Mnnsif in his ordinary jurisdiation; and 
the applicant for rateable distribution had a 
deoree in his favour passed by the District 
Munsif in exercise of his jurisdiction as a 
Small Cause Court. In such a case, the two 
deórees have been considered to be passed by 
two distinct Courts. The Small Cause Court 
Judge, in his more limited jurisdiction on 
the one hand, and in his larger jurisdiction 
(of Mumsif) on the other, fills two distinct- 


(1) 5 B. 198; 

(2) 29 0. 548 at p. 588. 
(3) 15 C, 771. : 
(4) 6 M. 367. 

(5) 16 B. 688. 
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ly different judicial characters. Himalaya 
Bank v. Hurst (6), 

The order of the lower Court is reversed 
and the petition is allowed with costs. 


Petition allowed. 
(6) 8 A. 710 at p. 712. 
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ALLAHABAD HIGH COURT. 

Letrers Patent Arrear No. 58 or 1913. 

November 21, 1913, 
Present: —Sir Henry Richards, Kr., Chief 

Justice, avd Justice Sir P. C. Banerji, ET. 

RAMOHARAN LAL-—PrAINTIFE — 
APPELLANT 
: versus 
FAIZULLAH —DeFZNDANT—RESPONDENT, 

Agra Tenancy Act (II of 1901), ts. 177 (e)— ' 
Proprietary title —Appeal to District Judge—Jurisdic- 
tion~Same proprietary question raised both in Qourt 
of first instance and that of Appeal. i 

In order that an appeal may lie, under section 177 
(e) of the Agra Tenancy Act, 1901, to the District 
Judge, it is necessary that there should be a question 
of title which was in igsce both in the QOourt of firat 
instance and also in the appeal, The question need 
not necessarily be the same but must at leasb have 
been involved in issue as to proprietary title which 
was raised in the Court of first instance. 

Letters Patent Appeal against the decision 
Mr. Justice, Griffin in 
Second Appeal No. 114 of 1913, dated 30th 
January 1918. 

Mr. Harzbans Sahay, for the Appellant 

Mr. Zakur Ahmad, for the Respondent. 

JU DGMENT.—This appeal arises out of 
a guit for profits. The case came in the first 
instanoe before an Assistant Collector. It is 
quite vlear that the real dispute between the 
parties was as to whether the plaintiff had 
a quarter share as admitted by the defendant, 
or a half ‘share as claimed by_him. There, 
no doubt, was & claim in the plaint for his 
share of the profits of certain mahwa trees, 
The Assistant Collector found that the plaint- 
iff’s share was a half but for other reasons 
dismissed the claim. The case- came up 
before Mr. Cumming, District Judge, who 
remanded certain issues. It then came be- 
fore Mr. Holme who had succeeded Mr. 
Cumming. He dismissed the appeal holding 
that no appeal lay to him. He. states in his 
judgment that the value of the ‘snbject- 
matter did not, exceed Rs, 100, that the 
annual rent payable by the tenant was not 


kang 
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in issue nor the rent separately payable to 
one cr more of the co-sharers, nor the reve- 
nue annually payable. No question of juris- 
diction had been decided, and the only ques- 
‘tion of proprietary title, which was ia issue 
in the Court of first instance, was uo} in issue 
in this appeal and had been decided in favour 
of the plaintiff. The matter then came up in 
second appeal to this Court and was sum- 
marily dismissed upon the ground that on the 
facts as found. by the lower Appellate Court, 
no appeal lay to that Court, 

It has been strenuously argued that there 
was & question of proprietary title in the 
Court of first instance and also in the lower 
Appellate Court. Ib is quite true that there 
was a question of proprietary title in the 
Court of first instance. The plaintiff had 
then claimed to be entitled to one half 
whilst the defendant only admitted his title 
toa quarter. Bat that question was not in 
issue in the appeal, 

It is contended that there was ‘another 
question of proprietary title which was in 
issue in both the Court of first instance and 
also in the lower Appellate Court, and it is 
pointed out that the plaintiff claimed the 
fruit of the maiwa trees whilst the defendant, 
in the written statement, said that there were 
no groves save a grove which belonged 
‘absolutely to the defendant No issue was 
raised in the Court of firat instance on this 
. point but the learned Assistant Collector 
says:— No evidence was given and the claim 
is absurd." We doubt very much whether any 
reference was made to the groves when the 
ease came before Mr. Cumming. His judg- 
ment is quite silent on the subject and no 
issue was referred on this question. The 
mahwa trees and the groves were apparently 
not mentioned when the case came before 
Mr. Holme, nor apparently was anything 
said abont it before Mr. Justice Griffia, when 
the case came to this Court on second appeal. 
In our judgment, itis necessary that there 
should bea question of title which was in 
issue both in the Court of first instance and 
also in the appeal, The question need not 
. necessarily be the same but must, at least, 
haye been involved in the issue as to pro- 
prietary title which was raised in the Court 
of first instance.  Deviding this case entirely 
upon its own facts and circamstances, we 
do not think that there was a question of 
proprietary title which was in issue in both 


the Court of first instance and the lower 
Appellate Court or involved in the question 
of proprietary title 'which was raised in the 
Court of first instance. In order, however, 
that no injustice should be done tothe ap- 
pellant, we wish to state that, in our opinion, 
the Court of first instance did not decide one 
way or the other the question as to the pro- 
prietary tiile in the grove. We dismiss the 
appeal, but, as no one appears for the respond- 
ents, without costs. 
Appeal dismissed. 





| MADRAS HIGH COURT. 
SECOND APPEAL No. 1416 or 1912. 
October 10, 1913. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Tyab]i. 
MAHABOOB SARAFARAJAWANT 
SRI RAJA PARTHASARATHY APPA 
RAO BAHADUR ZEMINDAR GARU — 
P£AINTIFF—Á PPELLANT 
versus 
Tag SEORETARY or STATE rog INDIA 
ix COUNOIL RgPRESENTED BY Tag QOL- 
LECTOR or KISTNA, AND OTRERS— 


. DEFENDANTS —- RESPONDENTS. 

Inam —Pre-settlement Inam—Right to resuwme—Pre. 
sumption —Services to Zemindar—-Settlement Records 
—Wvidence Act (I of 1872), ss. 106, 114, 4. (g)— 
Non-procuction —Iuference —Regulation XXV of 1802, 
s. 4—Quit-rent. 

Where lands are held on condition that the holders 
are io render certain services which were purely 
personal to the Zemindar and in which the Govern- 
ment were nob interested, t. &, when such services 
have nothing to do with Police or Magisteria! duties or 
did not concern the community or the villagers, the 
Government are entitled to includein the Zemindary 
assets for settling the peishewsh, the fall income from 
those lands. 

No presumption can be raised in favour of Govern- 
ment in the ease of such pre-setilament inams and 
Government are not entitled to resume them. 

Lands which are held on condition of paying a 
certain rent and of rendering certain service in addi- 
tion to that rent are not ‘lands paying only favourable 
quit-rents’ under Regulation XXV of 1802, ° 

Per Tyabji, J.— The Permanent Settlement Records 
are within the special knowledge of the Government 
and as such if they are not produced, the Court may 
presume that evidence which could be, but is not, pro- 
duced would be unfavourable to the person who 
withholds it. 

Where favourable rent is paid, the fact to whom it 
is paid, whether to the Government or the Zemindar, 
will be material to find out whether the lands are 
included in fixing the Zemindari peishcush and whe- 
ther the lands are resumgble by Government, 
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Second appeal against the decree of the 
District Court of Kistna at Masulipatam, 
in Appeal Suit No. 508 of 1911, preferred 
against that of the Court of the District 
Munsif of Bezwada, in Original Suit No. 512 
of 1909. 

Mr. V. Taiim for Mr. 


l S. Srinivasa 
Iyengar, for the Appellant. 


Dr. Swaminathan for Mr. O. F. Napier, 


for the Respondents. 
JUDGMENT. 

SANKARAN Nai, J.—The question for 
decision is whether.the reversionary right in 
tnams granted prior to the Permanent Settle- 
ment for services to be rendered by the 
énamdars to the Zemindar, in addition to the 
payment of quit-rent, is vested in the Govern- 
ment or in the Zemindar. The suit is 
brought by the plaintiff, a Zemindar holding 
a permanent sanad. His case is that the 
lands in suit were granted in znam to the 
ancestors of the present holders on condition of 
rendering personal service to the Zemindar, 
such as following him with arms in the 
journeys, watching his treasury etc. He alleges 
the nam forms part of the Zemindari estate 
and the Government has no right to the same. 
According to him, the full rental value 
of the nams and not merely the rent which 
was paid thereon was included in the Zemin- 


dari at the time of the Permanent Settlement - 


and his contention is that no additional 
assessmentcan be imposed by the Government. 
The Government have resumed these ?nams in 
1907 and granted pattas to the persons in pos- 
session of those lands. He contends that such 
resumption is illegal. The contention of the 
~ Secretary of State for India is‘that the znams 
were pre-settlement znams and that the rever- 
sionary right in them, therefore, vests in the 
Government and, as the ¢namdar has ceased 
to render avy services to the Zemindar, they 
were rightly resumed by the Government 
who assessed them and assigned them to the 
present holders thereof on ryotwart patta. 
Thera is no denial in the written statement 
that the lands were granted on znam for 
rendering services to the Zemindar as alleged 
by the plaintiff. The Munsif passed a 
decree in favour of the plaintiff. That 
decree has been reversed by the District 
Judge, and this is an appeal from his.decision, 
It appears from the nam record, Exhibit 
III, that the services rendered by the inam- 
dars consisted of guarding the revenue 


collected. in the village by the Ziemindar, 
accompanying the remittances to the Zemin- 
dar’s residence and attending on him at his 
residence; and it appears that for these two 
latter they also received some batta. It is 
said in the written statement filed by Govern- 
that 'as the cnamdars ceased to render any 
service, they (the nams) | were . rightly 
resumed by Government.” Now, it is not 
explained how the failure to render the 
services abova enumerated, and it is not 
alleged that there were other services to be 
rendered, gave the Government a right to 
resume the znams. Neither the Govern- 
ment nor any portion of the community 
were interested in those services. They do 
not suffer in any way by their non-perform- 
ance, The person injured is the plaintiff, 
and he is entitled to take steps to have the 
services performed by the ¢namdars or to get 
them performed by others and get damages 
from them. If the énams are resumable, 
prima facie, therefore, heis the person entitled 
to. resume them; the written statement dis- 
closes no valid answer to this objection. 
However, the lower Appellate Court has 
not considered this question. What was 
argued befora the District J udge apperently 
was whether these were lands  exoluded 
from the Permanent Settlement under 
section 4 of Regulation XXV of 1802, In 
second appeal, ib is contended on behalf of 
the appellant that the question is concluded 
by authority. In Sr? Rajah Venkatarangayya 
Appa Row v. Appalarazu Poranki (1), 
the case relied on, the facts were these; 
the landsin question were given by the 
Zemindar for minstrel service in 1718. On 
the death of one of the service holders, the 
Zemindar resumed these lands. In 1900, the 
Government imposed an assessment alleging 
that they were lakhiraj lands in 1802] at the 
time of the Permanent Settlement and, thera- 
fore, that he had no title thereto. The learned 
Judges, Miller and Munro, JJ., held that on 
the evidence the inam was granted by the 
Zemindar before the- Permanent Settlement 
for private services rendered to him and on 
condition that they should be held so long as 
the services were continued to be rendered. 
They were of opinion no presumption arose 
under these circumstances that the land was 
lakhiraj or exempt from payment of public 


revenue and, therefore, excluded from the 
(1) 8 Ind. Cas, 546; 20 M. L. d. 728; 8 M. L, T, 429. 
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Permanent Settlement with the Zemindar. 
They referred to the observations of the Chief 
Justice in Rajah Nelmoney Singh Deo v. The 
Government (2), that, “the Government would 
not have allowed any portion of their revenue 
in consideration of private services to be 
renderéd to the Zemindar.” This observation 


was quoted without disapproval by the Privy 


Council in Rajah Nilmonz Singh Deo v. Bakra- 
nath Singh(8), and they pointed out that hold- 
ing lands free of money-rent to the Ziemindar 
did not make them exempt from the payment 
of ‘public revenue’ as used in section 4 of Regu- 
_lation XXV of 1802. According to these 
cases, therefore, -when lands were held on 
condition that the holders were to render 
certain services which were purely personal to 
the Zemindar and in which the Government 
were not interested, 7. e, when such services 
" had nothing todo with Police or Magisterial 
duties, or did not concern the community or 
the villagers, then the Government were 
entitled to include in the Zemindary assets 
for settling the jpershkush the income from 
the lands allowed in heu of such services 
which were not allowed for in the Settlement; 
there is, therefore, no presumption, they did 
` not doso or treated the land as free from 
payment. In the ‘case before us, the Judge 
states that this cannot be regarded as personal 
service to the Zemindar in consideration of 
which the Government would not allow any 
portion of their revenue. It may be that 
prior to the Permanent Settlement, these were 
quasi public duties, as it was the Ziemindars 
who collected the revenue for the Government 
but from the time of the Settlement they 
ceased to be such andit was not necessary 
b: the Government that those services 
should any longer continue to be done by the 
Zomindars, because in the performance of 
those services, the Government or any section 
of the community were not interested and 
there is no reason for the Government continu- 
ing any allowances for these duties. 


. The District Judge also holdsthat the decision 

of Raja Venkatarangayys Appa Row v. Poranks 
Appalarazu (1) does not apply to the case, pre- 
sumably for the reason that in addition to ren- 
dering the services, the holders of land had also 
to pay a rent of Rs, 6 per patti. The point for 


A 


(2) 6 W. R. 121. 
(3) 9 0. 187; 9 L A. 104 at p. 121. 


consideration in such cases is whether the 
Government only included the income actually 
received by the Zemindar from these lands 
in the estate of tha Zemindar when they fixed 
the pershkush. If they included the whole 
income, then the Government are admittedly 
not entitled to enfranchise the land. If they 
included only Rs. 6 which was the rent then 
actually paid by ‘the znumdar, then the 
Government would be entitled to do so. The 
question is purely one of fact. As pointed 
out by the Chief Justice in the passage above 
extracted, the Government would not have 
allowed any portion of their revenue for 
services to be rendered to the Zemindar, and, 
as & rule, the reports of the various officers 
when the permanent sanads were tgranted 
show that this rule was followed, and whenever 
any reductions were made by the Zemindar 
from the total income derivable from the 
Zemindari for payment to peons and other 
persons who were rendering services to the 
Zemindar, in the continuance of which the 
publie were nob interested, they were dis- 
allowed. The reports on which the petshkush 
in question was fixed are with the Government 
and they do not produce them. About 1860, 
an Inam Commissioner was appointed to 
enfranchise the znams in which the Govern- 
ment have areversionary right, and the fact 
that in the course of that inquiry the 
Government decided notto enfranchise these 
¿nams in question on the ground that they 
were notentitled toa reversion is strong 
evidence against them. The Judge states:— 
“It seems to me evident that at the time of 
Settlement, Government would have exempted 
all lands that were paying only a favourable 
rent when arriving atthe total income of 
the Zemindari, for, if they did not, it 
would amount tothis, that if they were 
taking a two-thirds share in the income 
of the Zemindari on all such lands, if they 
included them in the income, they would only 
get one-fourth of the.nominal rent, whereas 
the Zemindar would get his one-third of the 
nominal rent and all of the service to pay for 
which the rent had been reduced. 

"For example in these cases if the real rent 
was Ra, 18 a patt: and it was reduced to Rs. 6 
quit-rent, Government would get only Rs. 4 as 
ita share instead of Rs. 12 whilst the 
Zemindar would get the full service just as 
before or, in other words, Government would 


ki 
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be paying two-thirds of his servants’ wages 
and he only one-third though Government 
would be getting no benefit from the service.” 
This begs the question in issue which is 
whether the Government.took Rs. 18 or only 
Rs. 6 for Settlement purposes. The presump- 
tion is they took Rs. 18. The usage of 
more -than a century isin support of that 


view. Even otherwise the practice of a 


century is notio be set aside by a theory 
as to the Government procedure in 1802, 


“The Judge also gives another reason. I 
wil give it in his own words:— It has 


‘been argued that the word ‘only’ coming 


before’ ‘favourable  quit-rent! means that 
the lands must pay quit-rent and nothing 
else, and as in these cases there was service 
rendered as well, they would not fall within 
This is too much 
hair splitting to appeal to me and I need 
merely remark that all grants of znams on 
favourable quit-rent implied some service 
to berendered. Also if we are to go into 
the very words, I do not think that in 
1802, when English was at its best, that 
even a draftaman of a legal enactment would 
have thought of ineluding 'rendering of 
‘services’ under the word ‘paying’. dd 

The answer to this is contained in the 


words of the section referring to the lands. 


The words run thus:— Of all other lands 
paying only favourable quit-rents." In my 
opinion, this obviously does not include 
lands which are held on condition of paying a 
certain rent and of rendering certain services 
in addition to that rent. In such a case, the 


“land is not held on a favourable quit-rent. 


For these reasons, I reverse the decree 
of the, Court below and restore that of the 
District Munsif with costs payable by the 
lst defendant in this aud in the lower Appel- 
late Court. 

Trasy, J.— The question involved in this 
appeal is whether the Government is entitled 
to resume the lands referred to in the plaint, 

onthe ground which is thus stated in the 
written statement of the Secretary of State 
(the lst defendant): = 

"The tnams being pre-settlement grants, 


ihe reversionary right in them vests in 


Government and as ihe Znamdars ceased 
to render any service, they were rightly 
‘resumed by Government, assessed and 


‘paragraph 2). 


` assigned to the present enjoyers on ryotwari 


patta.’ 

If the lands were included as part of the 
plaintiff's Zemindari in the permanent assess- 
ment madein accordance with Regulation 
XXV of 1802, then it is admitted that the 
Government has no right to.resume the 
lands. 


The Government contend that the lands 
were not so included, having been excluded 
under section 4 of the said Regulation. The 
part of section 4 at present «material is as 
follows:— ; 

4. "The Government having reserved to 
itself the entire exercise of its discretion 
in continuing or abolishing, temporarily or 
permanently, the articles of revenue included, 
according to the óustom and practice of the 
country, under the several heads of . 

, all other lands paying only favourable 
uibs rents—the permanent assessment of the 
land-tax shall be made exclusively of the said 
articles now recited”, E 

It is admitted that “the suit lands were : 
inams granted by the ancestors of the 
plaintiff” (see the District Judge’s judgment, 
It would, therefore, seem to 
be for the Government to establish that prior’ 
to the Permanent Settlement, the lands had 
been so severed from the plaintiff's Zemin- 
dari a8 no more to form part of it. That fact 
can be established by the production of the 
records of the Permanent ‘Settlement, which 
would show almost conclusively whether the . 
lands had been assessed as part of the 
Zemindari, or had been excluded as “lands 


‘paging only favourable quit.rents" (under 


section 4). Those records have not been 
adduced in evidence by the Government. It 
was at one stage of the argument suggested 
cn behalf of the Government that € 
might have been some difficulty in the’ 
production of these records; but that sugges- 
tion had to be abandoned, especially in view 
of the fact referred to by my learned brother 
in the course of the arguments that a consider- 
able portion of the records has been printed 
as part ‘of the records in another appeal, 
Under these circumstances, it seems difficult 
for the respondent to withstand the applicabi- 
lity of section 106 of the Evidence Act which 
lays down that “When any fact is especially 
witbin the knowledge of any person, the 
burden of proving that fact is upon Lim," 
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and illustration (g) to section 114 to 
the effect that the Court may presume "that 
evidence which conld be and is not produced 
would, if produced, be unfavourable to the 
person who withholds it", 

Notwithstanding these circumstances, the 
District Judge has held "that the suit lands 
fall within the exempted lands mentioned 
in section 4 of .Regulation XXV of 1802.” 
He came to that conclusion ina carefully 
written judgment, but it seems to me that 
he erred in drawing the legal conclusions 
from the facts which were before him; and 


that, consequently, the error was of sucha 


nature that we ought to interfere in second 
appeal. 

In holding that the lands in question fall 
within the description of ‘lands paying only 
favourable quit-rents’ in section 4, the learn- 
ed District Judge states that he “can find 
nothing to distinguish between quit-rent to 
Government and quit-rent to the Zemindar 
in section 4.” But the answer to the ques- 
tion to whom such rent is payable’ seems to 
me to have an important bearing on the 
question whether or not the landa form part 
of the Zemindari. When the quit rent is 
favourable, there must be some circumstance 
such as the rendering of services, or 
dedication to a charitable or religious 
object which is favoured by the Government 
and the existence of which circumstance 
forms so to say the complement of the 
favourable rent: and the two together (viz., the 
favourable rent and the rendering of service 

' or other circumstance ofa similar nature) 
make up that total consideration which in 
ordinary cases is represented solely by rent. 
In cases, therefore, where the land is held in 
consideration partly of a favourable quit-rant 
and partly of services rendered by the holder 
of the land, if itis not clear whether the 
services are to be rendered for the benefit of 
the Government or of the Zemindar, it seems 
not unreasonable to look to the destination 
of the rent for discovering where the services 
are due. There may be cases where one of 
‘the two portions, into which the consideration 
proceeding from the holder of the lands is 
so split up, becomes due to the Government 
and the other to Zemindar. Bat auch cases 
would in the natural course of events bo rare. 
In my view of the ease, therefore, the 
learned District Judge erred in overlooking 
the significance of the fact that the rent was 


payable not to the Government but to the 
Ziemindar. 

The learned District Judge next expresses 
the opinion that all lands paying a favour. 
able quit-rent to Zoemindar in considèra- 
tion of ‘services rendered to him must have 
been exempted from the assessment; for 
otherwise the Government would lose the 
land revenue in respect of that portion of 
the rent which is represented by the servi- 
ces. This argument assumes that the assess- 
ment is based entirely on the rent received by 
the Zemindar, irrespective of a consideration 
of such circumstances as might indicate that 
the rent so received does not represent the full 
rental value of the land. For this assump- 
tion, I find no warrant either in the materials 
before us or in the methods of assessment 
usually adopted by the Government. So far 
as the: materials before us warrant any con- 
clusion on the point, there is no reason to 
suppose that lands paying a favourable rent 
to the Zemindar, should be assessed otherwise 
than on their full rental value: the rental 
value would be determined on a consideration 
of circumstances some of which would have 
no reference to the rent paid in money to the 
Zemindar: compare Rajah Nilmoney Singh Deo 
v. The Government (2); Rajah Nilmoni Singh 
Deo v. Bakranath Singh(3); Rajah Venkataran- 
gayya Appa How v. Poranki Appalarazu 
(1). If, on the other hand, such lands 
are burdened with services due to theo 
Government and not to the Zemindar in 
his personal capacity, then the Zamindari 
would presumably be taxed only in respect 
of its interest in the lands, vz., the favourable 
rent, 

Finally, the District Judge has come to 
the conclusion that the services due from 
the landa were quasí public duties, and not 
such private servieas due to the Zemin- 
dar as the Court had to deal with in Rajah 
Venkatarangayya Appa Raw v. Pronaki Appa- 
larazu (1). This decision is opposed to the view 
expressed by the Inam Commissioners in 1859, 
If these services were due to the Government, 
some ‘explanation ought to have been forth- 
coming of the circumstance that for over a 
century these lands were allowed by the 
Government to be held on a favourable quit. 
rent, though the services that were due 
from them were no more required by 
Government. The District Judge says that 
prior to the Permanent Settlement, the 
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Zemindars were Collectors of revenue, and 
that the services due from the holders of the 
lands in the present case were in respect 
of -collection of revenue and they fell into 
abeyance when the Government itself began 
to collect revenue. Had this been so 
then, ‘the case would have been parallel to 
that “contemplated in section 6 of Regula- 
tion XXV of 1802, which provides for the 
resuinption of lands held on condition of 
performing Police duties. The fifth report 
to the Circuit Committee to which the 
District Judge refers was not relied upon 
before us. On the materials before us, I 
‘see no- ground for supporting the conclu- 
sion that the services were of a public 
nature. 

Ib seems to me, therefore, with every 
respect to the learned District Judge, that 
he has proceeded 'on entirely erroneous 


assumptions and that the conclusions drawn . 


by him from the documents before him 
were opposed to law. The appeal must, 


therefore, in my opinion, be allowed and the. 


decree of the District Munsif restored with 


osts throughout. 
Appeal allowed, 


* 


MADRAS HICH OOU RT. 
FULL BENCH. 

Rerserep Case No. 5 or 1913. 
October 24, 1913. 
Preseni:—Sir Arnold White, KT., Chief 
Justice, Mr. Justice Sankaran Nair and 

Mr. Justice Oldfield. 
Tug SECRETARY to tas COMMIS- 
SIONER or SALT, ABKARI anp 
SEPARATE REVENUE, REVENUE 
BOARD, MADRAS— REFERRING OFFICER 
VETSUR 
Mas. E. W. ORR AND THE BANK ox 
MADRAS. 

"Stamp Act (II of 1809), s. 2 (17), Sch. I, Art. 40, 
exemption—Deed of trust executed by debtor to secure 
advances — Mortgage-deed —Letter of hypothecation. 

. In consideration of advances to be made by a Bank, 
the debtor, in addition to a pro-note executed by a third 
person, executed a declaration of trust of his speci. 
fied business property, machinery, plants etc., which 
was declared to be held by the debtor himself on, 
trust for and on behalf of the Bank. The instrument 
provided that the trustee shall have full power to use 
gha employ the trust property i in certain ways and to 


re-place and make good such portions of the trust 
property as might be sold or otherwise dealt with 
and that the substituted goods should be included in 
the security. There was a provision as regards 
interest, and also for insurance: 

There was a further declaration that the trustee 
stood possessed of the net profits of the business: 
realised after payment of all expenses including a 
sum not exceeding Rs. 20,000 to be retained by the 
trustee annually in trust to pay and apply the same in 
payment of sums advanced by the: Bank: 

Held, (1) that the instrument was a mortgage-deed 
for the purposes of the Stamp Act; 

(2) that it was not a letter of hypothecation within 
the meaning of the 2nd exemption to “Article 40 of 
the Ist Schedule to the Act. 


Case stated under section 57 of Act II of 
1899, by the Sesretary to the Commissioner 
of Salt, Abkari and Separate Revenue. 

The Government Pleader, for the Referring 
Officer. 

Mr. W. Barton, for the Exeoutant. 


JUDGMENT. 


Waite, C. J.— The question we have to 
cousider is whether the instrument which has 
been submitted to us is & mortgage-deed 
within the meaning of section 2 (17) of the 
Indian .Stamp Act (II of 1899). If so, it is 
chargeable with stamp duty as such under 
Article 40 of the lst Schedule to the Act.’ 
Mr, Barton has argued that the instrument 
in question is a declaration of trust and that 
it is chargeable as such under Article 64. At. 
the conclusion of his argument, he suggested 
that the instrument might be constraed as 
a letter of hypothecation accompanying a 
Bill of Exchange and, th: ‘fore, fell under the 
2nd exemption to Article 40. 


A mortgage-deed is defined for the pur- 
poses of the Stamp Act, and for the purposes 
of that Act only, as inol adine” ‘every instru- 
ment whereby, for the purpose of securing 
money advanced, or to be advanced by way 
of loan, or an existing or future debt, or the 
performance of an engagement, one person 
transfers or creates to, or in-favour of, another, 
aright over or in respect of specified pro- 
perty.” The definition is almost as wide as 
the definition of a bill of sale in the English 


-Bills of Sale Act. 


What are the material provisions of this 
deed? It is an instrument to which the 
parties are one Mrs. Orr and the Bank of 
Madras. It recites that Probate of the Will 
ofthe late Mr. E. W. Orr wes granted to 
Mrs, Orr as sole executrix thereof, that 
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the late Mr. Orr was the sole proprietor of a 
certain gold and silver smith's business, that 
Mrs. Orr, in order that certain creditors 


of the firm may be re-paid their loans and ' 


with a view to certain other matters, has 
entered into an agreement with the Bank of 
Madras by which the Bank has agreed to 
advance to Mrs. Orr a certain amount on 
2 promissory-note to be executed’ by one 
Thomas William Barton in favour of the 
firm (Messrs. P. Orr and Sons) and endorsed 
by them to the Bank of Madras upon the 
said Mrs. Orr executing a declaration of 
trust of the machinery, plant, stock in trade, 
goods, chattels and effects in connection with 
the business more particularly described in 
the schedule to the instrument. ln consider- 
ation of advances to be made by the Bank, 
Mrs. Orr declares that she holds the said 
machinery, plant, stock-in-trade and ebe., on 
trust for and on behalf of the Bank. There 
ig @ provision as regards interest, There is 
then a provision that the trustee shall have 
full power to use and employ the trust property 
in certain ways and to re-place and make good 
such portions of the trast property as may be 


gold or otherwise dealt with and that the sub- 


stituted goods shall be included in the security; 
there is a provision for insurance. Then there 
is à declaration that the trustee atands possess- 
ed of the net profits, realized after payment of 
all expenses including the retention by the 
trustee of a sum not exceeding Rs. 20,000 

-gnnually, i in trust to pay and apply the same 
in payment of sums advanced by the Bank. 
(The reference in the letter of the Board of 

Revenue to this part of the instrument is not 
quite accurate), 

These are the covenants to which I need 
refer. Inthe schedule, we have the headings 
44 

machinery, plant, fixtures and furniture in 
Madras and Rangoon” and “stock-in-trade, 
goods, chattels and effects in Madras and 
. Rangoon.” Under these headings are set 
out the various classes of articles with their 
_Fespective values. By the instrument Mrs. 
Orr creates a trust, declares that she is the 
trustee and that certain property shall be 
trust property. She constitutes the Bank 
of Madras cestui que trust in respect of the 
trast property. That is the object and 
purport fof the deed. Whatever the precise 
rights of the cestud que trust may be, it is not 
for us to consider. But ib seems to me 
anomalous for a party who sets up & case to 


say that the trust does not give a beneficial 
interest to the cestui que trust, or that the 
cestu? que trust has not, in the language of 
section 2 (17), any right in respect of the 
trust property. That is really what Mr. 
Barton’s argument comes to. It seems to 
me that there are two trusts created by the 
deed. Mr. Barton has agreed that there is 
a trust in respect of the net profits in para- 
graph 5 of the deed, but that there is also a 
trust in express language in paragraph No. 1 
in respect of the machinery, plant, stock- 
in-trade, goods, chattels and effects in or 
upon the busiuess premises of the firm. 


'It has been suggested that the definition is 
nob satisfied because the trust property is not 
specified and could not be specified since the 
trust property consists of the net profits, We 
have been referred toa Full Bench decision 
of this Court which is reported as Reference 
under Stamp Act section 46 (1). In that case, 
there was an agreemént between certain 
persons to transfer the future surplas profits 
of their respective trades to a trustee, in 
order that the trustee should hold the fund 
so to be created on certain trust declared in 
the agreement. It was held that it was liable 
to stamp duty asa declaration of trast and 
it was also held that the fund intended to be 
created under the agreement was not spedi- 
fied property." In that case, the learned 
Judges had to consider whether a certain sum 
of money which was to be accumulated by 
certain parties who were willing to contribute 
money for certain purposes was ‘specified 
property.” It may be that the net profits 
here are not specified property within the 
meaning of the definition. But we havea 
trust declared by the instrament in respeot 
of the machinery, plant, stock-in-trade eta. 
With regard to them, we have the schedule 
to which I have referred. It seems to me 
that so far as the stock-in-trade which are 
described in the deed as trast property are 
concerned, the trust property is specified. It 
is perfectly clear that the object of the instru- 
ment was to give the Bank some rights by 
way of security. They had their contractual 
rights on the promissory-note. They wanted 
something more and I see no reason for 
holding that the deed does not to some ex- 
tent—to what extent ibis unnecessary for us 
to consider—carry out the object which was 


(1) 11 M. 216. 


878 


BALGOBIND vU. BHAGGU MAL. 


in the minds of the parties when the deed 
was prepared. 

I need searcely say that the fact that the 
instrument is a trust-deed does not make it 
the less a mortgage. Jt is, in my opinion, a 
mortgage-deed for the purposes of the Stamp 
Act, because it creates a right in respect of 


spaciaed property for the purpose of securing’ 


money &dvauced or to be advanced. 

I can deal shortly with Mr. Barton’s second 
point. Hy pothecation i is not defined in the 
Stamp Act nor in the Transfer of Property 
Act either. Assuming that this instrument is 
a Bill of Exchange within the meaning of the 
definition in Stamp Act, it seems to me it 
is nota letter of hypothecation within the 
meaning of the exemption. According to 
Mr. Barton, the instrument is a formal de- 
claration of trust. Ido not think a formal 
declaration of trust can be treated as & 
letter of hypothecation within the meaning 
of the exemption. I quite agree that a fiscal 
enactment should be construed strictly and 
in favour of the subject, bub it seems to mé 
that whatever else the instrument may be, 
it is a mortgage-deed within the meaning 
of the definition in section 2 (17) of the 
Stamp Act. 

Sankaran NAIR, J.—I agree. 

OLDFIELD, J.—I agree. 


ALLAHABAD HIGH COURT. 

Seconp Oivi APPRAL No. 141 or 1918. 
July 31, 1913. 
Present;—Sir Henry dun de KT, Chief 
Justice, and Mr, Justice Piggott. 

BALGOBIND AND ANOTHER—PLAINTIPFS—- 
APPELLANTS 

versus 


BHAGGU MAUL—Derewpantr— 


RESPONDENT. 

Promissory-note—Gambling losses— Want of consider 
ation—Oral evidence to prove that part of consideration 
was of gambling nature—Evidence Act (I of 1872), 
s, 92 (1). 

Where a. part of the consideration of a promissory- 
note is a loss at the gambling and this part cannot be 
separated from the portion that was legal, the Court 
is justified in dismissing the whole suit on ‘the note. 

Where it can be shown that the consideration fora 


promissory-note was losses in gambling, this is a: 


want or failure of consideration within the meaning 
of proviso (1) to section 92 of the Evidence Act, Oral 
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evidence can be given that the consideration repre-' 
sented gambling losses, 
Jaggernath Sew Bua v, Ram Dayal, 9 O. 791, distin- 


guished. 


Second appeal from the dacision of the 
District Judge of Meerut, dated 30th Sep- 
tember 1912. 

De. Surendra Nath Sen, (with him Dr. 
S. O. Banerji), for the Appellant. 

Mr, Parmeshwor Dayal, (for the Hon’ble 
Dr. Te} Bahadur Sapru), for the Respondent. 


JUDGMENT.—This appeal arises ont of 
& suit on foot of two  promissory-notes. 
The deféndant pleaded want of consideration, 
and also that the consideration was void 
because it represented gambling losses. The 
Court of first instance decreed the pl~‘ntiff’s 
suit. The lower Appellate Court after refer- 
ring att issue dismissed the plaintiff’s claim. 
We think that we must accept the facts of 
the case as found by the Court below which 
are ag follows: 


The plaintiffs, the defendant and others 
were gambling at the house of the plaintiffs 
during dewalt. The defendant incurred losses 
partly to the plaintiffs and partly to other 
persons. It is impossible to say exactly how 
much his losses were, and how much of those 
losses were losses to the plaintiffs but there 
can be no doubt that the finding of the Court 
is to the effect that the consideration for the 
promissory-notes was at least in part losses to 
the plaintiffs in respect of gambling bets. 
The Court below was unable to ascertain 
(chiefly because the plaintiff would not come 
forward with a true and accurate statement) 
how much of the alleged consideration re- 
presented money which had been borrowed 
from the plaintiffs by the defendant. Under 
the circumstances, he dismissed the suit and 
we think under the circumstances he was 
quite justified in so doing. 

Illegal consideration is no consideration and 
in the present case even if part of the con- 
sideration was losses to third parties, the con- 
sideration was not severable. The learned 
Advocate on behalf of the appellants quotes 
the decision of Juggernath Sew Bus v. Ram 
Dyal (1) and contends that it was not open 
to the defendant to show thatthe considera- 
tion for the promissory-notes was money lost 
in gambling. In that case, it was sought by 
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oral evidence to show that a certain contract 
wa) of an entirely different nature from what 
it appeared to be on the face of it. Sec- 
tion 92 of the Evidence Act, after providing 
for thé exclusion of oral evidencs in respect 
of certain contracts, provides that any fact 
may be proved which would invalidate any 
document, or which would entitle any person 

. to any decree or order relating thereto; such 
' as fraud, intimidation, illegality, want of 
due execution, want of capacity in any con- 
tracting party, want or failure of consideration, 
or mistake in fact or law. In our opinion, 
where it can be shown that the consideration 
was losses in gaming, this is a “want or 
failure of consideration” within the meaning of 
proviso (1) to section 92 of the Evidence Act. 
We dismiss the appeal with costs including 
in this Court fees on the higher scale. 

: Appeal dismissed. 





MADRAS HIGH COURT. 
Seconp Civiu AEPBAL No. 1578 or 1912. 
October 13, 1913. 
Present; —Mr. Justice Sankaran Nair and 
Mr. Justice Tyabji. 
MARIMUTHU UDAYAN sy HIS WIFE 
AND NEXT FRIEND TH ANACHI 
. AMMAL alias GOURL AMMAL— 
DEFENDANT—ÁPPELLANT 
versus 

RAMIENGAR—PoarsTIFF—HESPONDZNT. 

Lunacy Act (XXXV. of 1858), s. 12—Natural guar- 
dian appointed guardian under the Áct —Power to mort- 
gage without leave of Court—Compensation—Contract 
Act (IX of 1872), ss. 64, 65. 

Where a natural guardian of & minor is appointed 
guardian and manager of the estate under sections 9 
and 10 of Act XXXV of 1858, such manager is 
bound by the provisions of the Act and any mortgage 
by such guardian without an order of the Oivil Court 
would be invalid under the Act, even though the 
mortgage is for the benefit of the estate. 

Tyabji, J —The Lunacy Act does not save in favour 
of the manager any powers which may arise under 
the personal law of the parties apart from the Act. 

Where plaintiff sues on the basis that a mortgage 
is enforceable, no compensation can be granted to 
plaintiff under section 64 or 65 of the Contract Act. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kumbako- 
nam, in Appeal Suits Nos. 954 and 951 of 
_ 1911, preferred against that of the Court 
of the District Munsif of Valangiman in 
Original Suit No. 22 of 1911. 

t. Mr. T. R. Venkatarama Sastri, for the 


Appellant. 
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Mr. G. S. Ramachandrier,for the Respondent. 
JUDGMENT. 
SANKARAN Nair, J.—I am clearly of opinion 


that the Subordinate Judge is wrong, The 
mother of the first defendant, lunatic, was 
appointed gaardian of his person aud 


manager of his estate under sections 9 and 10 
of Act XXXV of 1858. Under section 14 of 
the Act, she has no power to mortgage the 
estate or any part thereof without an order 
of the Oivil Court previously obtained. Without 
obtaining any leave, she executed the 
instrument of mortgage now sued uponin 
favour of the plaintiff, and the latter now 
sues to enforce the mortgage. The mortgage 
is invalid under the Act. The Subordinate 
Judge, however, holds that, as the manager 
was also the natural guardian and protector 
of her son, andthe mortgage was for the 
benefit of the estate, it ought tobe upheld, 
and he has accordingly enforced the mortgage. 
As a mortgage the transaction clearly cannot 
be upheld. Act XXXV of 1858, was passed 
for the case of the estates of lunatics; and if 
any person other than the manager properly 
appointed by the Oourt could deal with the 
estate by mortgage or sale, the Act would be 
nullified. If that person, otherwise competent 


“to act on his behalf, is appointed and consents 


to be a manager, he is bound by the provisions 
of the Act. We are not dealing with the 
case ofthe managing member of a joint 
family who alienates the family property in 
which the minor or lunatic may be interested. 
In that case, the managing member acts in 
virtue of authority vested in him by law. 
Yet the Privy Council held that a father, 
appointed guardian ad litem of his son, must 
obtain the sanction of the Court before 
consenting to a compromise on behalf of his 
son. See Ganesha Row v. Tuljaram Row (1). 

The decree for the enforcement of the 
mortgage must, therefore, be set aside. 

It was then contended that, even if the 
mortgage is invalid, the plaintiff is entitled 
to recover the amount advanced, as it has 
been found to have been paid to the Monigars 
to save the lands from revenue sale, It ig 
unnecessary to consider the question whether 
the plaintiff is entitled to recover the 
amount, because, if he is entitled, the cause 
of action arose at least when the estate of 

(1) 19 Ind. Cas. 515; (1913) M. W. N.575; 17 C. 
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15 Bom, L. R, 626; 14 M. L. T, 1; 25 M. L. Je 150. 
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the lunatic was benefited by the payment of 
the money, and there is nothing to show the 
suit was brought within three years from 
that date. In the cases referred to, Girraj 
Baksh v. Kazi Hamid Ali (2) and Sinaya 
Pillai v Muntsawmt Ayyan (3), the cause of 
action arose when the minor repudiated the 
transaction which was held to be only 
voidable by him or on his behalf. The 
decrees of the Courts below must be reversed 
and the suit dismissed with costs throughout. 
Tyas, J.— The plaintiff sues for enforce- 
ment of a mortgage purporting to be a charge 
on properties belonging to the defendant who- 
is a lunatic The mortgage-deed was 
executed on the 20th June 1900, by the 
manager of the lunatic’s estate appointed under 
the Lunacy (District Courts) Act, 1858. The 
deed was not executed with an order of the 
Civil Court previously obtained under section 
14 of the Act. Its execution was, therefore, an 
act which the manager as such had no power 
to do. 
It was argued before usthat the manager 
in this case had the power to bind the estate 
of the lunatic, in her individual capacity, 
apart from the powers which she acquired 
under the Act; and that the deed ought, 
therefore, to be given effect to in so far as it 
would have been valid had the manager not 
been appointed as such under the Act. The 
answer to this argument seems to be that the 
Act does not savein favour of the managers 
any powers which may arise under the 
` personal law of the parties, apart from the 
act. It is not provided by section 14 that in 
addition to such powers as the personal law 
of the parties may give to the manager, he 
shall have those powers which are mentioned 
in the section. Even in the case of a Hindu 
father who had been appointed guardian ad 
litem .on behalf of his minor son, 16 was held 
by the Privy Council that the father could 
not exercise such rights as he would have had 
independently of his appointment as guardian 
ad litem, Ganesha Row v. Tuljaram Row 
(1). In that case, the Privy Council did 
not decide ;the further question whether, 
if a person other than the father had been 
the guardian ad litem, the decision would have 
been different. In the case before us also, 
that further question does not arise; the per- 


(2) 9 A. 940; A. W. N. (1887) 62, 
(3) 22 M. 289; 9 M. L, Ja 64. 
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son by whose act the lunatio’s estate is sought 
to be bound is the person appointed manager ' 
under the Act. 

It was next argued that, though the mort- 
gage do not bind the lunatic’s estate, still, 
as there was on the lands in question an at- 
tachment for arrears of revenue due by the 
lunatic, and that as the mortgagee had | 
paid off those arrears and caused the attach- 
ment to be raised, it was clear that the 
estate of the lunatic had benefited by t^e 
consideration paid for the mortgage; and that, 
therefore, compensation was due from the 
estate under section 64 or 65 of the Indian 
Contract Act. (See also section 70). In 
support of this contention reliance, was 
placed chiefly on Girraj Baksh v. Kazi Hamid 
Alt (2). 

I express no opinion on the question 
whether or not the plaintiff would have suc- 
ceeded if he had sued exclusively or alterna- 
tively on the assumption that the mortgage 
was not enforceable. For some reason, how- 
ever, the plaintiff did not choose to do so. No 
reference is made in the plaint to the fact 
that the mortgage was defective for want of 
the Court’s sanction. Though the written 
statement of the defundant, specifically raises 
this point, there was no issue on the point 
whether, assuming that the plaintiff failed 
in establishing the validity of the mortgage, 
he ought to have any other relief. Under 
the circumstances of this case, it does not 
seem to me that this is merely a technical 
objection having reference only to the 
form of the pleadings, for it seems to me 


.that on the materials before us, we cannot 


express any opinion on the validity of 
such a claim, On this ground, this case must 


` be distinguished from the case of Girraj Baksh 


v. Kazi Hamid Ali (2). Assuming that deci- 
sion is not affected by the-Privy Council deci- 
sion of Ganesha Row v. Tuljaram Row(1), it il- 
lustrates how iu & proper case sections 64, 65 
or 70 of the Contract Act, may be called in aid 
when a disposition of property is defective in 
disregard of section 14 of the Lunacy (Dis- 
trict Courts) Act. 

My conclusion is, in . brief, that the only 
claim with which the plaintiff came into 
Court was that the mortgage is enforceable; 
the plaint must, consequently, fail. 

The appeal will be allowed with costs 
throughout on the plaintiff, i 

Appeal allowed. 
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BOMBAY HIGH COURT. 
CgtiMINAU Appeat No. 247 or 1913. 
July 24, 1913. 
Present: —Mr. Justice Batchelor and 
Mr. Justice Shah. 
MARTU VITHOBA PRABHU-—AccUSED 
torsus 


EMPHRROR —O»»osirE PARTY, 

Penal Code (Act XLV of 1860), ss. 307, 324—Biow 
with hatchet—Causing simple huwrt— Nature of offence 
depends upon particular nature of blow—Ordinary 
nature of act. 

The accused struck his wife on her neck with an 
axe resulting in an incised wound which amounted 
in law to simple hurt only. He was convicted under 
section 307 of the Penal Code by the Sessions Judge. 

Held, that, upon the facts of the case, the accused 
should have been convicted under section 324 of the 
Penal Code. 

The act contemplated by section 307, Penal 
Code, is an act which by itself must be ordinarily 
capable of causing death in the natural and ordinary 
course of events. 

A. blow with a hatchet is nob an act ordinarily 
capable of causing death in the natural or ordinary 
course of events. 

Whether a blow with a hatchet is or is not capable 
of causing such a result, must depend upon the parti- 
cular nature of the blow inflicted. 


Criminal appeal from conviction and 
sentence recorded by the Sessions Judge of 
Kanara. 


” Mr. 8. S. Patkar, (Government Pleader), 
for the Crown. 


JUDGMENT.—This is an appeal against 
a conviction of the offence of attempt to 
murder under section 9807 of the Indian 
Penal Code, The accused under that section 
was sentenced to seven years’ rigorous im- 
prisonment by the learned Sessions Jadge 
of Kanara. 


On the admission of this appeal, notice 
was directed to issue, and we have been 
assisted by the argument of the learned 
Government  Pleader, but there has been 
no appearance on behalf of the accused. 
In these circumstances, ib is a matter of 
satisfaction that there exists no room for 
doubt as to the facts of the case. It is 
abundantly proved that the facts are as 
the learned Judge below has found them, 
that is to say, that the accused sfruck 
his wife on her neck with an axe, and 
that the result of the blow in fact was 
an incised wound which amounted in law 
to simple hurt only within the meaning of 


ao. 
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the’ Indian Penal Code. The 
whether, in the circumstances 
the learned Judge is right in applying 
section 307 to the facts, or whether the 
accused is liable only to a conviction 
under section 324, that is, conviction 
of an offence of voluntarily causing simple 
hurt by 4 dangerous weapon. It appears 
to us that the latter is the true view, 
and that the learned Judge was wrong in 
applying section 307. That section pro- 
vides in terms for the punishment of a 
person who does any act with such intention 
or knowledge and under such circumstances 
that if he by that act caused death, he would 
be -guilty of murder. It seems clear on these 
words, and still clearer from the illustrations 
appended to the section, that the only act 
which could fall within the purview of 
the section is an act which by itself 
must be ordinarily capable of cansing 
death in the natural and ordinary course 
_of . events, and that is the view which 
was taken of the section by this Court in 
Reg. v. | Francis Oassidy (1), where the 
scope and meaning of this section are 
fully discussed. Now, although a hatchet is 
a dangerous’ weapon, a blow with itis not, 
in our opinion, an act ordinarily capable of 
causing death in the natural and ordinary 
course of events, ^ On the contrary, we 
should say that whether a blow with a 
hatchet is or is not capable of causing 
such a result must depend upon the 
particular nature of the blow inflicted. 
Té seems to us, therefore, that this is 
a case whether the accused’s criminal 
liability must be limited to the act which 
he in fact. did, and cannot be extended 
So as to embracs the consequences of 
another act which he might have done but 
did not do. 

We think, therefore, that the conviction and 
sentence under section 307 must be reversed 
and the accused must be convicted under 
section 324 of the Indian Penal Code, 
and he should, we think, be sentenced 
to one year’s rigorous imprisonment, 


Conviction and sentence altered. 
(1) (1867) 4 B. H. O. R. (Crown Cases) 17. 


question is, 
of the case, 
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CALCUTTA HIGH COURT. 

CRiMINAL Arrear No. 687 or 1912 AND 
REFERENOE No. 24 or 1919. — 
January 23, 1913. 

Preseni:— Justice Sir Herbert Carnduff 

Kr., Mr. Justice Stephen and 

Mr, Justice D. Chatterjee.| 
AUTAR SINGH AND OTHERS—À CCUSED — 
APPELLANTS 
VOTSUS 


BMPEROR—Opposite PARTY. 

Evidence Act (I of 1872), ss. 145, 167— First inform- 
ation, use of —Sentence of dealh—Delay in confirmation 
—ÜOne Judge of High Court for acquittal— Whether 
sentence of death ought to be confirmed. 

The first information is a document of great 
importance and itis, in practice, always and very 
rightly, produced ‘and proved in criminal trials, but it 
is not a piece of substantive evidence, and it can be 
used only as a previous statement admissible to cor- 
roborate or contradict the author of it. 

Per Carnduf, J.—As the law stands in India, 
where the alternative penalties of death and trans- 
portation are prescribed for murder, the High 
Court ought not to confirm the death sentence unless 
it considers that the sentence ought to be carried out 
when it is confirmed. 

Where, in an appeal from a capital sentence, one of 
the Judges of the High Court was in favour of an ac- 
quittal and some delay had occurred in hearing the 
appeal, this was considered to be a sufficient reason 
for not imposing the extreme penalty. 

This case originally came before Mr. Justice 
Stephen and Mr. Justice D. Chatterjee by 
way of appeal and also for confirmation of 
the sentences of death passed on August 15, 
1912, upon the six appellants on conviction of 
- the murder of one Basdeo Singh, and it was 
referred to Mr. Justice Carnduff under sec- 
tion 429 of the Criminal Procedure Code, in 
consequence of a difference of opinion between 
the two learned Judges. R 

Messrs. Hug, J. N. Roy, P. K. Singh, K. P. 
Sing, Counsel, and Babus Chandra Sekhar 
Prosad Sing, Sivanandan Roy, Jogendra Nath 
Mosumdar and Amulya Oharan — Ohatterjee, 
Vakils, for the Accused. 

Mr. Donough, Counsel and Babus Atulya 
Oharan Bose and Jyotish Ohandra Huzra, 
Vakils, for the Orown. 


PRELIMINARY JUDGMENTS. 


SrEPHEN, J. (Januory 8, 1918).— Auntar 
Singh, Mahadeo Mali Mahadeo, Sonar, Girja 
Lal Balsingar Sonar and Mahadeo Kahar 
have been convicted of murder by the Ses- 
sions Judge of Sababad, and the case comes 
before us on appeal and on a submission 
for confirmation of the sentence. 
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The deceased man was Basdeo Narayan 
and he was killed on the road from Darigaon 
to Sassiram onthe morning of Monday the 
25th of March. 

The case for the prosecution rests chiefly 
on two witnesses, Brij Lochan Sahai and 


. Musammat Samaria, and is as follows:— 


On the day mentioned, .two of the accused, 
Girja Lal and Mahadeo Mali, were to make 
their defence to a charge of giving false əvi- 
dence under section 193 of the Penal Code 
brought by the deceased; and the other four 
appellants before us were their witnesses, The 
trial was to take place at Sessiram, which is 
about eight miles from Darigaon, where the 
deceased lived, and through which the accused 
had to pass to go to Sessiram. The sun rose 
that day at about six by standard time, and 
at Darigaon, consequently, a litte before six 
standard time, and before dawn, the six 
appellants were seen passing through Dari- 
gaon on their way to Sassiram. A little later 
ata time described as “that morning at 
sunrise at 7", they were seen at Kasarwa 
some miles on their way. At seven or half 
past, Brij Lochan and.the deceased came 
out of the Kutchery of the latter at Darigaon 
in order to bicycle to Sassiram as they had 
arranged to do the night before. As they 
were mounting their bicycles, the deceased 
remembered a paper which he said he should 
want in Court, and sent Brij Lochan back to 
get it. The deceased bicycled on alone riding 
slowly so as to let Brij Lochan catch him up. 
When he arrived opposite the Katchery at 
Kasarwa, he spoke to Ramdhon Singh telling 
him that he was going to Sassiram in Girja 
Lal’s case, and leaving a message for Brij 
Lochan that he was to come on quickly; he 
also passed other witnesses but did not speak 
to them. At what must have been a short 
time afterwards, Brij Lochan, following the 
deceased, came to Kasarwa and received the 
message of the deceased from Kamdhon. 
Further on, he caught sight of the deceased 
himself same’ way ten rossis ahead of him, 
and afterwards passed Sheo Lochan Singh 
Daffardar, Kesho and Dewan Singh servants 
of the deceased going together to Sassiram. 
Soon afterwards he saw the bicycle of the 
deceased on the road, and looking up saw the 
deceased on his back sixty or seventy paces 
further on: al! the appellants were holding 
him down and Mahadeo Mali was cutting his 
throat, and called out- dah dah; Mahadeo 
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Kahar ran at him with his kanta and he 
got on his bicycle and rode.away. He met 
Sheo Lochan Singh and the two other wit- 


' nesses with him running towards him, and 


told them what was happening, on which 
they ran on more quickly. He looked back 
at a certain point, and saw the appellants 
running away into the jungle east of the 
road: Sheo Lochan running after them, and 
Kesho and Bewa Besa running on towards 
the corpse. Further, along the road he met 
Bhim Singh and Seo Lochan Bind to whom 
he spoke. In Kasarwa he met Ram Janam 
Tewari to whom he told what had happened 
also telling him to inform Ramdhon. Near 
the Kutchery at Darigaon, he met Ham Janam 
whom he sent to tell the father and brother 
of the deceased what had happened: he stayed 
a little. ab the Kutchery, then bicycled back 
to the place where the corpse was, went on to 
Sassiram where he found that Ramdhon’s 
information bad been recorded and was being 
read over to him and then had his own in- 
formation recorded. He said that the accused 
would probably be atthe thana, where they 
were accordingly arrested. He seems to 
have been at the thana between eleven and 
twelve. 
The most important parts of this story 
are derived from Brij Lochan’s evidence and it 
is to be noticed that it offers a good many 
points where corroboration might be expect- 
ed, and that. corroboration is forthcoming 
at all of them. Thus we have the kind of 
evidence from Ramdhon, Sheo Lochan, Kesho 
Bewan, Ram Janam and Ghumon Dusadh 
that we might expect if Brij Lochan’s story is 
true, and as faras their depositions go, there 
‘does not appear to me to be any particular 
reason for distrusting these witnesses. 


In this view, I differ from the Judge in the 
‘Court below, but his reasons for disbelieving 
Brij Loehan, Sheo Lochan, Kesho and Bewa 
apart from considerations founded on Ram- 
dh°n’s information, which I will consider later, 
Beem to me to be founded on inferences for 
which there is no foundation in the evidence. 

The other principal witness relied on by 
the prosecution is Musammat Samaria. This 
woman was a labourer living in Sabahi South 
of Darigaon and on the day of the murder 
had gone to Lerna to buy a goat, and was 
returning southwards along the road where 
the murder took place. She saw the de- 
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ceased coming along on his bicycle when all 
the appellants attacked him, and she saw 
them holding him down. She hid undera 
bridge and heard some one cry dahi dahi, 
A long time after she left the bridge and 
went tothe west along a footpath, telling 
people she met, thata Babu had been mur- 
dered and telling her mother when she arrived 


- home, that Autar and Mahadeo Mali and 


others she did not know, had committed the 
She is corroborated in this story by 
her mother and by Sahdeo to whom she says 
she told what she had seen, Sahdeo, however, 


` has been disbelieved on this point by the 


Judge and I see no need for not accepting 
this view. But I also agree’ with him in 
accepting Samaria’s story asit stands. Ques- 
tions have been raised by the defence ag to 
the truth of her story that she went to Lerna 
to buy a goat; and as the record stands there 
are several questions as to this which may 
be more easily asked than answered. This 
matter, however, only goes to her general 
credit, and as nothing to injure it is disclosed 
in the questions that were put to her in crogg= 
examination, I cannot assume that she would 
have been unable to answer satisfactorily 
questions that were not put to her. An ar. 
gument has also beeu addressed to us, based 
on the positions assigned by the witness to 
the deceased and his assailants, which seems 
to me unsound in itself and also to attach too 
much importance to statements, which, 
though they look definite enongh in the re. 
cord, are in fact only her recollection of a 
confused struggle very imperfectly observed. 
On the whole, Samaria’s evidence seems to 
me a fair statement of something that 
she actually observed and, no donbt, 
seems to have been cast on her identification 
of the various appellants which is an essen. 
tial part of her evidence, 


This is the main evidence on which the 
prosecution relies to establish the guilt of 
the accused, and in view of the course of the 
arguments urged before us on behalf of the 
appellant, I need only say that & motive for 
the murder on the part of all the accused 
has been proved satisfactorily, though at 
much too great length with an accompanying 
waste of time and printing, and that the 
evidence of the movements of the accused 
after the murder cannot add to the force of 
the evidence of Brij Lochan and Samaria 


akh banah 
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if ibis believed, and cannot prove the case if 
it is not. 

The eviderce of these two witnesses is 
in fact conclusive if it is believed, and if it is 
not believed a conviction is difficult if not 
impossible. The Judge has indeed disbelieved 
Brij Loehan’s evidence and relied for a con- 
viction on that of Samaria, but this is a 
course which I should be unwilling to follow, 
as if Brij Lochan, and most of the witnesses 
who support him have been corrupted. I 
should find -it difficult not to doubt Samaria. 


I will, therefore, consider as fully as 
I ean the grounds for doubting the truth of 
Brij Loehan'g story relied on by the Judge, 
aud. mentioned in argument on behalf of the 
defence before us. 


The conclusion which these grounds are 
said to, establish is that Brij Lochan followed 
the deceased ata much longer interval than 
he says occurred, and that he arrived at the 
place of the murder after it had been com- 


‘mitted and too late to see any -of the-mur- 


derers, In these circumstances, he caused 


- Ramdhon’s information to be fraudulently 


altered after it was made so as to make it 
consistent with the story he wished to tell: 
and we must suppose that he corrupted the 
three witnesses Seo Lochan, Kesho and 
Dewan. 


The grounds themselves are as follows: —It 
i8 certain that Ramdhon arrived ab the thanz 
and gave an information of the commission of 
the murder before Brij Lochan came; but the 
latter came either while the information was 
being given or just after it had been recorded; 
it really does not matter which. The in- 
formation as “recorded contains corrections: 
One of these consists of the substitution of 
phauran ‘immediately,’ for adha ganta "balf an 
hour,’ which shows that Ramdhon first said 
that Brij Lochan followed the deceased at 
the interval of half an hour, and then said 
that he followed him immediately. Ram- 
dhon in cross-examination says that he did 
not say adha ganta, though he admitted that 
he might have said it, Iltaf Hossain, who 
tcok down his statement, says that the cor- 
rection was made as soon as he had written 
adha ganta, Gurdeo Singh, an Honorary 
Magistrate, says thatthe correction in ques- 
tion was not in the information when he 
signed it, which he did when it was com- 
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pleted. Mozafar Khag, another Honorary 
Magistrate, seems to support Iltaf Hossain as 
to hows the correction as adha ghanta was 
made and contradicts Gurdeo as to the exist- 
ence of erasures. The information was 


written in four-fold, by means of sarbon papers. _. 


One copy was kept in the thana and the 
two others were sent ‘to the Superintendent 
and Inspector, and one was retained by the 
Sub-Inspector. On these facts and on ‘the 
appearance of Hxhibit 2, the original ‘copy 
written by the Sub. Inspector, and Exhibits 2a. 
and 2b, two of the carbon papers, 
it is suggested that the alteration of 
adha ghanta into phauran was procured 
after the -papers were separated. The 
separation of the papers Exhibits 2, 2 a-and 
9b, after they were written, was definitely 
stated before us as being the appellant's case; 
and the supposition that the alteration was 
fraudulently procured bafora the papers 
were separated would make it necessary to 
suppose that Brij Loehan went to the hana 
with a false case ready in hia mind, -porcaived 
that the statement that he followed the de- 
ceased at aninterval of half an hour was 
inconsistent with it and procured its altera- 
tion in the thana in the presence of the 
Honorary Magistrates, one of 


whom denies that any alteration was made. 
* a * * 


"The ease that & fraudulent alteration was 


made in the thana was als» never put to any 
of the witnesses in oross-examination, 


This brings me to the appearance of 
Exhibits 2, 2a and'2b, and in the first place it 
seems to be clear that the alterations in ques- 
tion, like other alterations in the documents, 
were mada before the papers were separated. 
The alterations appear to be made in all three 
copies in the same medium as the oorreocted 
word is made in, 7.e., in blue pencil in Exhibit 
2 and carbon paper in Exhibits 2a and 2b. 
The erasure in all these Exhibits is made by 
a jagged line which seems to me to ba exactly 
similar in all three copies. These two facts 
seem to me conclusive to show that the 
correction in question was made while the 
papers were one under the other in the 
thana, either while Exhibit 2 was being 
wiitten, or, as is shown by the evidence as 
io what was done with the different copies 
after they, were made immediately afterwards, 


In either case, I see no reason for supposing ` 
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that the correction was made for any other 
reason than because iterepresented the truth. 
It has been argued that-in Exhibits 2 and 22 
the line erasing adha  ganíi passes correctly 
through those words and that in Exhibit 25 
it passes above them; that there are other slight 
differences between the appearance of letters 
in Exhibit 26 and the other two Exhibits, and 
particularly that while the distance between 
ali the lines except the first and second ia 
. Exhibit 25, corresponds with the same dis- 
tance in other Exhibits, the distances bet- 
ween the first and second line in Exhibit 25 
do not so correspond. These matters seem 
to be to indicate that the arrangements for 
taking carbon copies of Exhibit 2 were not of 
perfectly accurate kind, and to offer no indi- 
cation at all of a fraudulent origin for the 
correction. I cannot follow out the detail 
of the argaments addressed to us in this 
matter; but I have no doubt as to their 
effect. 

Another correction made at an earlier part 
of Ramdhon’s information has also baen 
noticed by the appellants as a matter throw- 
ing suspicion on the case for the prosecution. 
The message that Brij Lochan says that the 
deceased left with him was, as the trausla- 
tion now stands, “Tell Brij Lochan Sahai, 
should he happen to come, to go immediate- 
ly.” The suggestion is that the words 

Girja Lal and” should be inserted before 
Brij Lochan. The Sub-Inspector says he 
wrote Brij Lal and then erased this, and 
wrote Brij Lochan. The erased words, how- 
ever, appear as [ am informed certainly to be 
Girija Lal; and the suggestion is that this 
shows that Brij Lochan was to wait for 
Girija Lal, one of the appellants, to come to 
Sassiram with him and that his story of 
being .ready to starb with the deceased is 
false. I cannot take this view of the effect 
of the'erasure. In the first place, it is using 
Ramdhon's information to contradict Brij 
Lochan which is not according to law. In 
the second, if Ramdhon was understood by 
the Sub-Inspector to name Girija Lal, I am 
not sure that he did so. In the third, I do 
not read the evidence on the record as show- 
ing that there was any idea of Girija Lal 
coming to Sassiram with Brij Lochan. I, 
therefore, consider that the erasure of Girija 
Lal’s name only indicates a mistake on the 


part of Ramdhon or the Sub-Inspector. Ib. 


may be observed that no suggestion has been 
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made before us that three Hxhibits show 
any traces of this erasure having been made 
at different times in the three copies. They 
seem to me to correspond exactly in structure, 
and in each case to ba made in the same 
medium as the rest of the documents they 
are contained in. 

On these grounds, Iam of opinion that 
there is nothing in Hamdhon's information 
that contradicts him to such an extent as to 
Cause me to suppose that the prosecution 
case may have been concocted. I consider 
that the Judge was mistaken, in the cone 
clusion he drew from the erasure of adha ganta, 
that he failed to remember the grounds on 
which a witness’ recorded information may 
be received in evidence, and made the grave 
mistake of treating the information of a wib- 
ness as substantive evidence. 

Further, I consider that the Judge has 
shown a willingness to attach a far more dẹ- 
finite meaning to popular measures of time 
than they are entitled to. 

Under these circumstances, I am of opiniun 
that there is nothing in the information of 
Ramdhon that throws any doubt on the 
correctness of the story told by him, or 
going outside the law applicable to the case, 
any one else. 

Another matter was referred to, which it 
was suggested threw doubt on the good faith 
of the prosecution. The Sub-Inspector in 
the case examined Samaria on the evening 
of the day of the murder. He recorded her 
evidence in his diary, which was produced in 
Court, I presume, under section 171, 
Criminal Procedure Code. The entry relat- 
ing to Samaria did not help the acensed; 
but it was suggested that there was delay 
in sending the diary to its proper destination 
which indicated mal-practices on the part of 
the Police. Evidence exists on the record to 
show that the diary was dealt with in the 
usual course, and there is nothing about it to 
impeach Samaria’s credit. 

I ought perhaps to add that I can place 
no reliance on the evidence of Babu Gurdeo 
Singh. He says that he arrived at the 
thana afew minutes after Brij Lochan and 
while the passage about adha ganta was 
being read; Ramdhon was specially asked 
about the expression, and repeated it; when 
he signed the information after it was 
finished, the erasure, Exhibit C, that relating 
to adha ganta was not on it, nor was Exhibit 2b 
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about which no question has been raised. 
This is contrary to the evidence of the Sub- 
Inspector and Abu Mozafar Khan who also 
signed the information and speaks positively 
to the existence of erasures. This witness 
supports Gurdeo Singh on the point of the 
time when he arrived at the thana: but 
makes no reference to Brij Lochan’s presence. 
Brij Lochan, the Inspector and the Sub- 
Inspector have not been asked about Gurdeo’s 
presence. Under these circumstances, I 
cannot trust his evidence as it stands while 
the result of his cross-examination and other 
evidence on the record seems to arouse cone 
siderable suspicions of his honesty. 


The result of the most careful attention 
that, differing as I do from my learned 
brother and the Judge, I have. given to 
the effect of Ramdhon’s information as it 
stands, is that I find in it nothing to cause 
me to suspect the stories told by Brij 
Lochan and Samaria. 
themselves and the corroboration that they 
have received, 1 have, therefore, no choice but 
to accept them. This being so, such of the 
evidence as I have not noticed becomes 
&uperfluous, since, the alibi is too weak to 
have much weight by itself, and the case 
against the appellants could not, as it seems 
to me, be more clearly proved than it is by 
the evidence of eye-witnesses. 

I think, therefore, that the appeal should 
be dismissed and the sentence- of death 
confirmed. 

D; OHATTERJEER, J.— This is a capital sen- 
tence ease referred to us for confirmation 
under section 874, Criminal Procedure Code. 
There is also an appeal by the accused per- 
sons. Hight persons were accused of the 
murder of one Babu Basdeo Narain Singh. 
The Assessors found the case proved against 
all of them. The learned Sessions Judge 
acquitted two and convicted the rest. In so 
doing, he disbelieved the evidence of the 
principal eye-witnesses and based his order 
upon the evidence of a woman named Samaria 
and the evidence of persons who are said to 
have seen the accused before and after the 
occurrence, 

The decision of this case will depend mainly 
upon whether we believe the eye-witnesses, 
for the other evidence could not be used 
otherwise than as more or less corroborative. 
‘The evidence of enmity also falls into the 
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latter class. Itis proved and in fact it is 
not disputed that the saccused persons have 
been at loggerheads -with the deceased and 
his family for some time and it is not denied 
that the deceased was a tyrant and harassed 
and oppressed his tenants in various ways. 
The accused, therefore, might have a motive 
for a conspiracy to remove him from the 
scene, Accused Girja Lal and Mahadeo 
Mali had cases under section 193, Indian 
Penal Code, pending against them and fixed 
for the 25th of March 1912 (the date of 
occurrence) and the deceased was vigorously 
supporting the prosecution and both parties 
would be going to Sassiram on that day and 
from the same place. It is said that the 
accused went first and hid themselves in the 
jungle and attacked and murdered the de- 
ceased when he was passing by that way on 
his bicycle. As regards the actual murder, 
we have not to depend upon any circumstan- 
tial evidence in this case. Witnessss have 
been examined who say they saw the murder 
with their own eyes. If-these witnesses are 
believed, the case is made out; if they are nob 
believed, all the other evidence is of no use, 

The learned Judge has disbelieved the 
principal eye-witnesses and if we agree with 
him, it would be extremely unsafe to rely on 
the testimony of the woman Samaria and 
support the conviction on its basis. 


Of the eye-witnesses, Brij Lochan Sahai,. 
the servant of the deceased, is the central 
figure and the case will stand or fall accord- 
ing as he is believed or not. The learned 
Judge has disbelieved him especially on 
certain considerations as to the time at which 
he reached Karsarwa Chhowni, based upon 
the cancelled statement of Ramdhon in the 
first information that Brij Lochan came half 
an hour after Basdeo had left. The learned 
Judge thinks that the word phauran(at once) 
was written immediately after the word 
adha ghanta had been cancelled and whilst 
the writing of the first information was going 


‘on and not subsequently at the sugges- 


tion of Brij Lochan according to the defence 
theory: but that the very fact of the first 
mention of adha ghanta shows that that was 
the correct time, The interval between the 
time when Basdeo left the Karsarwa Chhowni 
and the time when Brij Lochan followed from 
that place is extremely important for if the 
interval was half an hour, Brij Lochan could 
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not have witnessed the occurrence. I have 
carefully examined the first information and 
the carbon copies. The word adha ghanta 
in the original pencil copy, Exhibit 2 (2e), 
has been completely cancelled by two zigzag 
lines so as to make the same illegible: it is 
the same with carbon copy, Exhibit 2a. In 
the carbon copy 2b, however, which is on plain 
white paper, the cancelling lines are so much 
above the writing as to leave the same quite 
readable. It is reasonable to suppose, as the 


‘learned Judge has done, that the loose sheet 


slipped down a little at the time of the can- 
cellation, But if it slipped down at the time 
of the cancellation it must have been re-placed 
in its former position atonce, for otherwise the 
next line would be at the same distance from 
the cancelling line in the original as in the 
carbon copy, Exhibit 2b. The second line and 
all the other lines however are at the same 
distance from the cancelling line in the 
original as in the carbon copy whereas in the 
latter, the cancelling line is at a greater dis- 
tance from the second line and other lines 
and this is quite clear if the Exhibits are 
superposed and held against the light. The 
inference is inevitable that the cancellation 
took place after the whole document had 
been written. The other alternative of the 
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slipping having taken place only at the time . 


of the cancellation and corrected at once is 
hardly possible as it seems extremely difficult 
to make all parts coincide after a loose sheet 
has once slipped from its position. 

Then the added word phauranis hardly 
visible in the original: it is clear in the 
carbon copies and the word is quite differently 
written in the two copies: the two strokes of 
ay in Exhibit 2a are quite close whilst those 
in Exhibit 2b are double as much apart: one 
of the said strokes in Exhibit 2b runs over(r) 
whilst in Exhibit 2a it just falls short of (r): 
there is a difference in the shape of the letter 
pha also. Ido not see how this could have 
taken place if the same writing on the original 
produced these two copies. I do not, how- 
ever, lay much stress on this as these dis- 
crepancies in the formation of the word 
phauran were not brought to the notive of 
the writer when he was cross-exaruined. 
The learned Judge has remarked that if the 
writer had ended the line after adha g anta, 
a much longer space would be left to tl a end 
of the paper to the right than has be n left 
in the other lines. I find, however, tha’ simis 
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lar lengths of space were left in the original 
Exhibit 2 in lines 18, 25, 27 and 36. Ag 
regards the dash at the end of the line, there 
is such a dash after adha ghania and none 
after phauran. If the correction had been 
made immediately, there was nothing to pre- 
vent the word phauran being written in the 
next line. I cannot, therefore, avoid thinking 
that the word adha ghanta was cancelled and 
the word phauran written after at least the 
greater part of the second page if not the 
whole had been written. The word A: also 
after the word bad appears to have been 
written subsequently to emphasize the word 
phauran, Here also the plain paper copy, 
Exhibit 2b, comes to support this view and 
the evidence of Altaf Hossain that he wrote 
ht before he wrote adha ghanta is not at all 
probable. As regards the signature of Gurdeo 
Singh on Exhibit 2, it must have been taken 
after the sheet had been torn off from the 
book and re-placed higher on the other sheets 
had slipped down. This, however, does not 
necessarily show that the adha ghantu core 
rection was made before his signature. Even 
Inspector, Kalilal P,W. No. 53, says: — Upon 
reading the first information, I did not notice 
whether there was any cutting or not” and 
it is quite possible that Gurdeo Singh did not 
notice any especially as he did not read the 
document as the Inspector did. In any case, 
his evidence as regards the adha ghanta matter 
seems to me to be correct and I do not think 
the Judge was justified in taking the extreme 
view of his conduct that he did. 

It is said Ramdhon was giving information 
only third hand, he had heard from Ram 
Janam who had heard from Brij Lochan: but 
although that may be so as to the occurrence 
of the murder, he was speaking from his own 
knowledge as to what Basdeo told him and 
as to when Brij Lochan came to the Chhowni 
and the Court below is quite right in taking 
his information as the first information in 
the case as to these matters. There is an- 
other correction in the first page of Exhibit 2, 
which seems to throw a further light on the 
case. Ramdhon said that Basdeo Narain 
told him thet “if Girjalal and Brij Lochan 
should come to tell (them) to come soon.” 
The words “Girjalal and" have been pan- 
celled. There could be no mistake about this, 
Altaf Hossain says he wrote “Brijlal ko” 

nd not "Girja Lal wo.” This, however, is 
not so, the original writing was “Girja Lal 
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wo”, ie., " Girjalal” and, it is in evidence that 
Girja Lal saw Basdeo on Saturday and Sun- 
day and Basdeo told him "chalo it will be seen 
in the city” and Brij Lochan says he under- 
stood that there was to be a compromise, so 
that Basdeo expected Girja would come with 
Brij Lochan; this seems to throw doubt on 
Brij Loehan's story of being sent back for 
taking a certain plaint for cross-examination. 
This plaint should have been with him when 
he went to tbe thana but it was not and he 
explains that he had changed his coat. In 
the latter part of the first information, I find 
Ramdhon says he saw Girja Lal and some 
others pass by in the early morning in the 
direction of Sassiram, This part of the first 
information must have been given after 
Brij Lochan came to the thanu and Girja Lal’s 
name was struck out from the first page as 
militating against the case settled upon by 
Brij Loeban. . It is in evidence that on seeing 
that Ramdhon’s statement was being record- 
ed, Brij Lochan said that he was to give the 
first information as he was an eye-witness, 
the statement of Ramdhon was, however, 
allowed to remain in the first information in 
the case. It may be that the information 
already recorded with the alteratjons was 
considered to sufficiently adumbrate the case 
for the prosecution and it was not considered 
necessary to have a fresh one from the mouth 
of Brij Lochan. In any case, we have not be- 
fore us the recorded deposition of Brij Lochan 
and we do not know what he then said. 

As regards the story of Brij Lochan apart 
from the first information, if he left im- 
mediately after Basdeo had left Karsarwa 
Chhowni and was wibhin a few rossis of 
Basdeo, there was nothing to prevent his over- 
taking Basdeo as he was ranning his bike fast. 
Basdeo would not then be left alone to face 
his assailants. Supposing he came too late 
and was actually pursued by Mahadeo Kabar 
with a danta, why did he not turn back 
when he was re-inforced by Seo Lochan Daffa. 
dar and the two peons, Dewa and Kesho: 
with their help, he might bave pursued the 
assallants and caught them red-handed or in 
any ease rendered intelligent aid.to his 
disabled master for he could not then have 
known that he was actually dead as he was 
ata distance and the assailants were on all 
sides of the deceased. Even when he saw 
the assailants running away, he would not 
turn back but made his way as fast as his 
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bike could carry him to inform Chandrika. 
If he had biked to Sassiram, he could have 
reached much earlier than the accused 
whom he knew could reach and he could 
have had them arrested as they entered the 
town. The Sub-[nspector was shown the 
place where Brij Lochan.is said to bave been 
turned his bicycle back but he could not 
find any tracks of a bicycle there. I think 
ib would be very unsafe to acb upon his 
evidence. If hia evidence fails to carry con- 


viction the evidence of Sheo Lochan, Dewa ` 


and Kesho who are said to bave been first 
informed by him must also fail and 1 think 
the learned Judge was right in disbelieving 
them. As regards Samaria, I feel it diffi. 
cult to believe her story of the identification 
of the acsused, Autar and Mahadeo Mali. 
She had never been to Darigaon. She saye 
she had known them by name for more than 
two or three years but she does nob say in 
what connection. She says the deceased was 
going northward when his assailants came 
io his front. If that were so, the deceased 
gould not have run further northwards as 
he did. Ifshe saw the Babu getting down 
from his bicycle, she could have said how 
only one of his shoes was on his leg and the 
other near the bike. There is basides good 
deal of doubt as to the manner in which 
she was reached. The Sab-Inuspector says 
she was named by Subakhan and Subakhan 
stoutly denies this: the diary of the 25th 
also which contains her statement did not 
reach the Sudder Station until the 28th and 
does not bear the date stamp of the thana 
The Sub-Inspector says that he saw her 
coming and went a little way south of the 
village and took her statement there on the 
road so that it was not taken in the than, 
where other people would have heard her. 
T do not think it would be safe'to acb on ber 
evidence. 

Then, again, the accused Mahadeo Kahar 
had sold two “bullocks loads of fuel to the 
school accountant about 10 a. M. and Girija 
Lal had soen his Muktear about 9 A. M. and 
nothing unusual was found in their appear- 
ance. The other accused also were arrested 
very soon after: some blood stains are said 


to have been found on the cloth of Mahadeo. 


Kahar but the Chemical Examiner could not 
say whether it was mammalian blood. 
Mahadeo Mali is said to have been putting 


on an old dhott whioh seemed to have been . 
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put on newly but that is hardly a ciraam- 
stance for identifisation. The appəaranca of 
the deceased shows that thera must have basan 
a struggle; nob even a scratch is found on 
any of the appellants. If the murder took 
place at 9 A.M. or even at 93 A.M., these people 
could not have been calmly transacting busi- 
ness at Sassiram about 9.45 a.m, If they had 
been the actual assailants, some siga or other 
of a struggle, some indication of their having 
run through thick jungle, would have been 
apparent from their persons or their clothes, 
I find no unmistakable circumstanca to spot 
these people as the actual assailants. Even 
if I take it as proved that they would 
naturally be inclined to get rid of their 
oppressor and even if I take. it as probable 
that they wera privy to this terrible dged, 
I cannot convict them of the commission of 
the offence so long as I cannot believe the 
evidence that is brought to convict them 
directly with the offence charged and in the 
manner alleged. Lam, therefore, unable to 
sustain the conviction and would, therefore, 
order their acquittal. ] regret I disagree 
from my learned brother buat the more I 
have considered the details, the more I have 
come to the conclusion that the conviction 
cannot be sustained. 
FINAL JUDGMENT. 

: UARNDUHE, J.—This case originally came 
before a Bench of two Judges by way of 
appeal, and also for confirmation of the 
sentences of death passed upon the six ap- 
pellants on conviction of the murder of one 
Basdeo Singh, and it has now been referred 
to me under section 429 of the Code of 
Criminal Procedure, 1898, in consequence 
of a difference of opinion between the two 
learned Judges, Stephen and Digamboer 
Chatterjee, JJ., who coustitated the Bench. 

Basdeo Singh 4nd the appellants had long 
been at enmity and the enmity appears to 
have culminated in December 1911, in the 
prosecution for perjury of two of the latter, 
Mahadeo Mali and Girja Lal. The 25th 
March 1912 was fixed for the defence ia 
that case aud the remainiog four appellants 
were witnesses cifed on behalf of the acoused 
init. Accordingly, on the morning of the 
day mentioned, Basdeo set out on a bicyole 
from Darigaon for the Cours at Sassiram, 
and there can ba no donb} as to his having 


been waylaid and murdered on the road. 


no. Na village called Gharbari. It is equally 
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beyoni doabt that the appellants had started 
from Darigaon bafore Basdeo, and were also 
on their way to Sassiram, whera they were 
eventually all found and arrested after the 
murder. The case for the prosecution is that 
they were Basdeo’s assailants; and the 
charge against them has been found by both 
the Sessions Judge and the Assessors to have 
been proved. 

Two persons said to have been əyə- 
witnesses of the crime were produced by the 
prosesution, The first was Brij Lochau 
Sahai, . Basdeo’s Kurpardaz, who followed 
Basdeo on a bicycle and swore that he 
arrived in time to see Mahadeo Mali cutting 
his master’s throat while the other appellants 
were holding him down. His evidenca is, 
I think it must be conceded, supported at 
every turn by ample corroboration, and if 
he really witnessed the oecurrence and can 
be believed, thera is an end of the case. The 
other eye-witness was Musammat Samaria, a 
woman. who deposed that as she was return- 
ing to her house on the morning of the 25th 
March from a place called Lerna, she wit- 
nessed the attack from under a bridge on the 
road, and the same may be said as to her 
testimony in raspect of, at least, two of the 
appellants, Mahadeo Maliand Autar Singh, 
whom she recognised and named at orice. The 
question for decision, therefore, liea within a 
very narrow compass: for it resolves itself 
into one as to how far, if at all, these two 
persons are to be credited. The Sessions 
Judge, it may here be stated, discarded the 
evidence of Brij Lochan Sahai altogether 
and convicted on that of Musanmat Samaria; 
while, as regards the two Assessors, it is 
not apparent on whose testimony they relied 
in expressing the opinion that the guilt of 
all the appellants had been established. 

I will deal first with the evideace of Brij 
Lochan Sahai. According to himself, he was 
about to start from the Kutchery at Darigaon 
along with Basdeo but halted at the last 
moment in order to fetch a particular dooa- 
meat which had been overlooked. The docu- 
ment was in a certain box, and he seems to have 
had no difficulty in finding it. According to 
Radha Prasad, an Ameen in Basdeo's service 
and apparently a person of some education, 
Brij Lochan was delayed for only 7 or 8 
minutes on this account. He was seen by 
Ramdhon Singh at Kasarwa,a mile from 
Darigaon, “a little way” behind Basdeo. 


-. hence been an eye-witness. 
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Somewhat farther on he was, Sheo Lochan 
and Kesho Singh deposed, in “15 or 20 bighas" 
(č. e., from 600 to 800 yards) behind Basdeo. 
Musammut Dhenwatia saw them both evi- 
dently close together near the scene of the oc- 
currence. All of this evidence, and much more 
that fits in with it, the learned Sessions Judge 
has, for reasons which seem to me to be 


not only very inadequate but throughout: 


unsubstantial and unsound, rejected, and in 
the face of it he has arrived at the finding 
that Brij Lochan Sahai was half an hour 
later than Basdeo and, consequently, cannot 
The point is one 
of crucial importance and it will be necessary 
for me to deal sertatim and at some length 
with the reasons which I have just alluded 
to and condemned. 

At the outset, the Sessions Judge refers to 
the first information given by Ramdhon 
Singh, who has already been. mentioned as 
having met Brij Lochan "a little way” behind 
Basdeo at Kasarwa; and he points out that, 
while it was there recorded that Ramdhan said 
that Brij Lochan followed Basdeo immediate. 
ly—(phauran),—he words "half an hour" 
(adha ghanta) and scored out before the ad- 
verb. He then finds and here I entirely 
agree with him and consider his argument 
anassailable that no suspicion attaches to the 
erasure and that, as explained by the record- 
ing Sub-Inspector, Ramdhon at first said 

“adha ghanta” and at once corrected himself. 
It is true, no doubt, that the word ' ‘phauran” 
socurs at the end of a. line, and that as 
pointed out by Chatterjee, J., there are some 
other lines in which the last word is written 
further from the end; but I think my learned 
brother must have overlooked the fact that in 
each of those instances, the blank is fully 
filled up by a .long dash, and that, if 
“phauran” be struck out of the first line, 
that line becomes markedly different from 
every other line in the document, And the 
suggestion that the word was inserted sepa- 
rately on each of the carbon copies afterwards, 
I find it difficult to grasp, especially as it is 
in evidence that, while the information was 
recorded after 11 o’clock, the Sub-Divisional 
Magistrate’s copy was actually in that officer's 
hands by mid-day. As I have said, then, the 
Sessions Judge is certainly right in finding 
that the correction was made verbally by 
Ramdhon and in writing by .the Sub- 
Inspector at the time. 
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on to declare that "he believes that the words 
Ramdhon first uttered were correct,” 
wholly unable to follow him. “To begin with” 
he observes “it is likely that Brij Lochan 
would have been delayed some time in find- 
ing the paper, and would not have followed 
immediately.” That is so of course, but the 
point is whether the interval of “some time” 


"was 7 or 8 minutes as stated categorically by 


Radha Prashad or half an hour, and the pro- 
babilities, as well as all the evidence, seem to 
me to point to the accuracy of Radha 
Prashad’s statement, ` 

Then the learned Judge starts to argue in 
a cirele by taking it as established that Ram- 
dhon at first said, and meant to say, that 
Brij Lochan followed in half an hour and he 
thersupon proceeds .to rely upon the can- 
celled statement in the first information 
as contradicting, not only Ramdhon, but 
the direct evidence tothe contrary of all the 
other witnesses on the point. Now, the first 
information is & document of great import- 
ance and itis in practice always and very 
rightly produced aud provedin criminal trials. 
But it is not a` piece of substantive evidence 
and ib can be used only as a previous state- 
ment admissible to corroborate or-contradict 
the author of it. The learned Sessions Judge 
has, therefore, here fallen into a very serious 
error and the error is one which seems to me 
to be at the foundation of, and so to vitiate, 
the whole of his reasoning. 

Next, the Sessions Judge remarks that, if 
Brij Lochan arrived as close to the occur 
rence as he says, he would have heard some 
sound before he saw Basdeo’s bicycle on the ~ 
ground and would probably himself have 
been caught. These are but surmises and 
they ignore, first, the actual distance in- 
tervening which seems to have been anything , 
from 75 to 150 yards and, sepondly; the story 
told by Brij Lochan and corroborated, by 
others as to Brij Lochan’s headlong flight 
after the occurrence when he was threatened 
by one of the murderers armed with a lathi. 

Again, the Sessions Judge’s caleulations as 
to various distances being shorter than others 
and the improbability of Brij Lochan having 
travelled less quickly on a bicycle than did 
some of the witnesses on foot, lose sight of 
the fact that the latter was evidently running 
and probably running as fast as they could. 

Finally, the remarks that even if Brij 
Lochan were au eye-witness, it would not have 
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Boon possible; for the two witnesses, Kesho 


and Sheo Lochan Daffadar, to have arrived © 


in time to see the accused persons ranning 
away, seems to meto be based on nothing 
at all and to be irreconcilable with the oir- 
eumstances very fully proved, in my opinion, 
that the daffadar almost then and there 
independently and of his own motion sent 
a chaukidar to lodge information at the 
thana and gave him the names of all the 
appellants. 

These are, I think, all the reasons in- 


dicated by the Sessions Judge, and I think 


I have said enough to show that they are 
surprisingly erroneous from first to last. It 
follows that the finding based upon them can- 
not be accepted; for it is reduced. to mere 
suspicion and surmise, neither of which is, to 
my mind, justified by anything on the record. 
An effort has, however, been made to support 
it here on another ground connected with the 
first information, and that I will now BENGENE 
to consider. 

In the document referred to there are 
several erasures besides the one already 
noticed, and among them on the first page 
will be observed the erasure of some words 
which are said to be “Girja Lal wo" and were 
originally written before. tha words “ Brij 
Lochan Sahai,” Apart from the initial G and 
the small word at the end, the obliteration is 
very imperfect and the remaining letters are 
clear. Ramdhon himself declares that, al- 


though he had, as is indeed the case, just 


mentioned the accused Girja Lalin another 


= „connection, he certainly did not mention 


him in this connettion, and the writer 
deposes that the words ‘seored through are 

"Brija Lal ko” which he wrote by mistake 
for “Brij Lodhan Sahai” and at once struck 
out. Now I find it 
whether the last word is ko or wo; for in 
the very unattractive Kaithi script used, the 
two are apt to be, and are in fact elsewhere, 
written exactly alike. As regards the first 
letter I have a dificulty iu saying whether 
itiis a Gora B; but, on the whole, it strikes 
me as more like the former than the latter, 
and in any case I propose to give the appel- 
lants the benefit of the doubt and read the 
passage as "Girja Lall wo." So read, it 
makes Ramdhon say, that Basdeo told him 
to ask the appellant Girja Lall and Brij 
Lochan to make haste and on this the follow- 
ing argument is raised. 


quite impossible to say 
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Admittedly Girja Lall, one of the persons 
who was being prosecuted for perjury, had 
been approaching Basdeo with a view to the 
compromise or withdrawal of the case against 
him; and it would appear that Basdeo Lal 
had indicated that he was not unwilling to 
consider the matter. Basdeo evidently ex- 
pected Girja Lall to accompany Brij Lochan, 
and. from this it follows that it had been 
arranged that all three were to go to Sassi- 
ram amicably, together. Therefore, Basdeo 
had come to terms with Girja Lall, the 
direct motive for the murder of the former 
at that particular jancture had in consequence 
ceased to exist; and with it must go tke 
basia of the whole case for the Crown. 
Farther, it is certain that Girja Lall did not 
keep his appointment; that being so, Brij 
Lochan must have waited for him for much 
more than 7 or 8 minates; and the Sessions 
Judge’s finding that Brij Lochan followed 


_ after an interval of half an hour and too late 


to see anything is thus strengthened. The 
danger to be feared from the words thus put 
by Ramdhon into Basdeo’s mouth was realised 
by Brij Lochan as soon as he heard them 
uttered on his arrival at the thana, and he, 
with, of course, the connivance of the Police, 
had them obliterated. 


This argument, which, Mr. Huq admits, 
was never thought of until the appellants 
put themselves into his able hands in this 
Court, is ingenious, but there are many diffi- 
culties in the way of allowing it to prevail, 
Ramdhon had, as already indicated, just 
mentioned Girja Lall by name; Brij Lochan 
appears—see the evidence of Dhanwatia— 
to have been occiasonally called by Birj Lall; 
the two names might well have been confused 
together, and it requires no stretch of. im- 
agination to understand how easily a mistake 
may have been made either by Ramdhan or 
by the Sub-Inspector in this connection. 
Moreover, if this erasure had been deliberate- 
ly made as suggested, surely the words would 
have been obliterated much more carefully 
and completely. The Sub-Divisional Magis- 
trate’s copy of the first information reached 
him within the hour; there were a large 
number of people at the /Aana and consider- 
able excitement at the time; it is difficult 
to believe that in these circumstances, the 
alteration was dishonestly made in the 
interval, and even Gurdeo Singh, whose evi- 
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dence was certainly not intended to help 
the prosecution, evidently did not hear the 
reference to Girja Lall as well as Brij 
Lochan. Then, at most, the question of com- 
promise had been raised and left in the air, 
the quid pro quo not having been settled; and 
ib must, indeed, have been so, for perjury 18 
a non-compoundable offence, and I do nob 
myself understand how the prosecution could 
have been withdrawn or not pressed at the 
defence stage, which it had then been reach- 
ed. Again, it was Girja Lall, who sought a 
favour; he was bound in any case to bein 
Sassiram ab 1l o'clock in order to enter on 
his defence; and it is not clear why Basdeo 
should have been anxious about his arrival 
in time to talk about a compromise which he 
(Girja) had wanted or why-Brij Lochan 
should have wasted any timein waiting for 
Girja Lall. Finally, there is nothing on the 
record to show that Girja Lall was expeoted 
to accompany Basdeo and Brij Lochaa aud, 
as a matter of fact, as ‘is clear from his own 
statement, Girja all did not do so, but 
started from Darigaon along with the other 
appellants independently and considerably 
earlier before dawn in fact. The whole of 
the structure thas elaborately set up on 
behalf of the appellants seems to me, there- 
fore, to crumble to pieces as soon as it is 
touched, and I am confirmed iu the conclu- 
sion that the learned Sessions Judge's finding 
that Brij Lochan Sahai was not an eye-wit- 
ness is, undoubtedly, wrong.” 

_ I now come to consider Musammat Samaria, 
the other eye-witness upon whom the Ses- 
sions Judge has relied. Her evidence is 
assailed on the following grounds; — 


First, there is some doubt as to how she 
was discovered, the Sub.luspector swearing 
that he got her name from Suba Singh, and 
Suba Singh declaring that he did not 
know, aud could not, therefore, have given 
her name. The point is one to which I do 
not attach much importance, forit seems 
to me to ba very likely that the Sub.Inspector 
was making a mistake. The woman had 


. gone about telling a number of people what' 


she had seen and any one of them may have 
disclosed her name to the Investigatiug Police 
Officer. 

In the second place, itis pointed oub and 
correctly that the Police diary of the 25th 
March does not bear the siamp of the Inspec- 
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tor’s office and was not despatched to head- 
quarters until the 27th. The suggestion is 
that Samaria was not examined on the 25th 
as alleged, but at some time on the 25th. 
As regards this, [agree with the learned 
Sessions Judge in thinking that the explana» 
tion offered is sufficient and that there was 
no dishonest dealing in this connection. 
Indeed it would not, so far as I can see, have 
made on iota of difference had the woman 
not been examined till the 26th and there 
was, therefore, no object, in taking the diary 
of the day before. 


Thirdly, ib is contended that the evidence 
of Samaria cannot, in the face of the 
Sub-Inspector’s admission that she declar- 
edto him that she had recognised only 
Antar Singh and Mahadeo Mali, be regarded 
as of any value whatever against the other 
four appellants, and that, if Brij Lochan’s 
evidence be discarded, the evidence left 
against these four is not sufficient to justify 
their conviction. In this, E think that Mr. 
Huq is certainly right, aud the Sessions 
Judge was, in my opinion, wrong in conviot- 
ing Mahadeo Kahar, Mahadeo Sonar, Girja 
Lal and Dal Singar Sonar after he had re- 
jected the testimony of Brij Lochan. 

Finally, there remains only the suggestion 
that the story as to Samaria’s having gone 
to Lerna on a fruitless errand to purchase a 
goat, whichis put forward to explain her 
presence on the scene at the right moment, 
is unworthy of credit. The story certain- 
ly does not strike meas a very convincing 
one, bat I do not think I oan discard the : 
woman’s evidence on that account. As Mr. 
Justice Stephen has observed, there are, as 
the record stands, several questions in connec- 
tion with this which may be ‘more easily 
asked than answered, but, nothing to injure 
her credit is disclosed by the questions that 
were pub to her in eross-examination and it 
would not ba right to assame that she would 
have been unable to answer satisfactorily 
questions that were not put to her. Indeed, 
1 take the same view of the Musammat’s 
testimony as Mr. Justice Stephen, and my 
Gonclugion is that it isa fair statement of 
what she actually observed, that ib is direct 
evidence fully proving the charge against 
Autar Singh and Mohades» Mali, and that it 
affords very valuable corroboration of the 
evidenes of Brij Lochan Shai. - 
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The result is that I agree with the Sessions 
Judge and the assessors and feel no manner 


.of doubt as to guilt of all the appellants and 


I dismiss their appeals. The question of 
sentence ‘has, however, caused me mach 
anxious thought. That the learned Sessions 
Judge was rightin passing sentences of 
death in the first instance I have no hesitation 
in saying. But, apart from the circumstance 
that one learned Judge of this Court has 


‘expressed himself as dissatisfied with the 


evidence, I am oppressed by the feeling 
that the appellants have, through no fault 
of theirs, oad these capital sentences 
suspeuded over their heads for nearly six 
months. It is a fine point, perhaps whether J, 
sitting here as a Judge, should pay any 
attention to this fact and whether I ought not 
to confine myself to considering the propriety 
of the ‘sentences when originally passed, 
leaving the rest to the Executive Govern- 
ment, On the whole, I think that as the 


law stands in India where the alternative 


penalties of death and transportation are 
prescribed for murder, itisa matter for my 
consideration, and that I ought not to cone 
firm the death sentences unless I personally 


“think that they ought to be carried out now. 


And 1 believe I am right in saying that 
delay such as this has before now been 
regarded by Judges* asa sufficient reason 
for refraining from imposing the extreme 
penalty. In this view, I will not confirm 
the sentences of death bat direct that they 
be altered, into sentences of transportation 
for life. l 
Appeal dismissed; 
Sentences altered, 





BOMBAY HIGH COURT. 
URIMINAL ÁPPEAL No. 204 or 1913. 
July 31, 1913. 
Present: Mr. Justice Batchelor and 
Mr. Justice Shah. 

EMPEROR —PnoskcUTOR 


tersus 
HARI DAS LAKHMIDAS—Acousep., 
Coasting Vessels Act (XIX of 1888), ss. 4, 7, amd 
Schedule—Vessel registered in name of father of 
Hindu joint family—Death of father~8on plying 
vessel without fresh registration—Change of owners 
&hp-—Offence. 
The accused, his brother and his father were 
members of a joint Hindu family and they owned 
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a, harbour-craft which, however, was registered under 
the provisions of the Coasting Vessels Act XIX of 
1838, in the name of the father alone. After the 
death of the father, a second certificate of registry 
was not obtained by the acoused who plied the craft 
for hire: 

Held, that the accused had committed an offence 
under section 18 of the Coasting Vessels Act, as the 
father’s death constituted a change in the owner- 
ship of the craft under sections 4 and 7 of the Act 
and the Schedule appended to it. 


Criminal appeal by the Government of 
Bombay, from an order of acquittal passed 


' by the first Class Magistrate at Thana. 


Mr. S, S. Patkar, Government Pleader, 
for the Corwn. 

Mr. K. H. Kelkar, for the Respondent. 

JUDGMENT.— This is an appeal by the 
Government of Bombay against the acquittal 
of one Haridas Lakhmidas who was accused 
of having committed an offence punishable 
under section 13 of the Coasting Vessels 
Act XIX of 1838, in that, being the 
owner of a harbour-craft, he plied the 
eraft for hire without getting the certi- 
ficate of registry required by sections 4 and 
7 of the Ast. 

It appears that Haridas Lakhmidas, the 
accused, and his brother and father were 
members of a joint Hindu family, and 
the craft was registered in the name of 


the father Lakhmidas Kurji, who died 
in June 1912. Under section 4 of the 
Act, a second registration is required 


whenever any change takes place in the 
name of the owner of any harbour-craft. The 


‘learned Magistrate, however, who tried the 


accused, acquitted him on the ground that in 
this case the necessity for a second 
registration was avoided inasmuch as the 
business now conducted by the son, 
the accused, retained the name of the 
father, Lakhmidas Kurji. Mr. Kelkar, who 
the learned 
Magistrate’s judgment, has pub it upon the 
ground that the real owners of this craft, 
when it was registered in the name of the 
father were the father and the two brothers 
and that the father’s death does not constituto 
a change in the ownership of the craft, It 
appears to us, however, that the words 
of the Act are too clear to admit of any 
such construction as this.” Sections 4 and 7 
of the Act and the Schedule appended to 
it seem to us to show that the Act 
requires the certification of a certain 
individual or individuals as being the owner 
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or. owners of the harbour-oraft. In this 
case, admittedly, the craft was registered in 
the name of the father Lakhmidas, Accord- 
ing to the Schedule, therefore, it was 
certified that  Lakhmidas was the sole 
owner of this craft. When Lakhmidas died 
in June 1912, he was no longer the sole 
owner of the craft, and it follows that 


there was a change in the ownership of 


the craft which, previously owned by 
Lakhmidas, was now owned by the present 


accused. That being so, it was, in our’ 
opinion, incumbent upon the accused 
under section 4 of the Act to take out 


another registration, Since he did not do so, 
he is liable to the penalty prescribed by 
section 13 as the punishment for an owner 
of a- harbour-oraft who js guilty of this 
omission. Tne result is tbat under that 
section the accused, who must be convicted 


of the offence imputed to him, is subject - 


to a fine of Rs. 10, and following the 
decision of Empress v. Mhasnya Rama 


(1), we direct that he pay this fine of 
Rs. 10. 
(1) 7 B. 280. 


ALLAHABAD HIGH COURT. 
CRIMINAL APPRAL No. 642 or 1913. 
September 17, 1913, 

Present:— Justice Sir George Knox, KT., and 
Mr. Justice Hyves. 

MAN SINGH AND OTHERS——ÀPPELLANTS , 
versus 
EMPEROR-—RksPONDENT. 

Oriminal Procedure Code (Act V of 1808), s. 284— 
Trial by assessors-—One of two assessors not summoned 
for particular case under trial—Trial illegal. 

A trial by a Court of Session with the aid “of two 
assessors, one of whom only was summoned for the 
particular sessions, is illegal. 

Queen- Empress v. Badri, A, W. N, (1894) 207, fol. 
lowed. ` 

Criminal Appeal from an order of Sessions 
Judge of Mainpuri, dated the l6th. April 
1918. 

Mr, Girdhari Lal Agarwala, for the Appel- 
lants. 

Mr. W. Wallach, for the Crown, 


‘JUDGMENT.—On this appeal 
called on for hearing, Mr. Girdhari 
Agarwala, who appeared’ for the appellant, 


being 
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called our attention to the fact, that ont 
of the two assessors who sat with the 
learned Judge, one assessor, ^ namely, 
Thakar  Drigbijoy Singh, had not been 
summoned as an assessor for the purposes 
of this trial. We ordered an inquiry to be 
made-and we find that Thakur Drigbijoy 
Singh was ap till 1910 on the list of 
assessors buf since that date he had been 
removed from the list. As a reason for 
his removal, the learned Sessions Judge 
gives that the Magistrate recommended this 
on the ground that he was a large zemindar 
and hig position in life and status was much 
better than that of persons cf the class, from 
which assessors are ordinarily selected. If 
this be the case, we are surprised to find 
that this recommendation should have been 
made and should have met withapproval. It 
is surely not too much to 'ask from Indian 
gentlemen of position and rank that they 
should assist in the administration of justice, 
as the sitting as an assessor can, if the list be 
properly prepared, occur very rarely, and 
probably only once in the course of three 


or four years. However this may. -be, 
there is no doubt that the trial of these 
accused persons, when one of the 


assessors only was an assessor summoned 
for the particalar session, is illegal, as 
has been pointed out’in Queen-Hmpress v. 
Badri (1). In such a case, there has been 
no lawful trial before a lawfully constituted 
tribunal. We set aside the trial, con- 
vietion and sentences and direct that the 
accused be re-tried by the Court of Session 
according to law. 


Re-trial ordered, 
(1) A. W. N. (1894) 207. ios 


BOMBAY HIGH COURT. 
CRIMINAL Revision APPLIGATION No, 200 
or 1913. 

August 26, 1213. 

Present: —Myr. Justice Heaton and 
Mr. Justice Shab. 

LADHU. RAMJI JESSA—APPLIOANT 
versus 


EM PHROR—Opposire PARTY. 
Railways Act (IX of 1890), s. 118—‘Fassenger’— 
Person entering Railway carriage for purpose of travell- 
-ing therein 


- 
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The word ‘passenger’ in seotion 118 of the Railways 
Act is used in a restricted sense to denote a person 
who, without the permission of a Railway servant, 
enters any carriage of a Railway for the purpose of 
travelling therein as a passenger, 

Criminal application for revision from 
conviction and sentence recorded by City 
Magistrate of Poona. 

Mr. P. D. Bride, for the Applicant. 

Mr. S.S. Patkar, Government-Pleader, 
for the Crown. 
JUDGMENT. 

Sagan, J.—The accused has beou convisted 
‘in this ease under section 118 of the Indian 
Railways Acton the ground that he wasa 
passenger at the time when he remained on 
the foot-board of a Railway carriage, even 
though warned to leave it,while the train was 
in motion. 

On a careful reading of sections 68, 69, 113, 
117, 118, 120 and 122, I have come to the 
conclusion that the word ‘passenger’ in 
section 118 is used ina restricted sense of 
denoting a person who, without the permis- 
sion of a Railway servant, enters any carriage 
of a Railway for the purpose of travelling 
therein as a passenger. On the facts found, 
I am unable to say that the accused in this 
case entered the carriage for any such 
purpose and that he was a passenger when 
he was on the foot-board. This beinga 
penal ‘section, I think, it should be construed 
strictly. It may be that persons other thau 
passengers ought to be prohibited from 
resorting to this dangerous practice of being 
on the foot-board while the train is in motion; 

- and I think it is open to a Railway administra- 
tion to secure that result by an appropriate 
rule under section 47, It is not suggested in 
the present case that the Railway administra- 
tion concerned has framed any rule which 
wuld makeit penal for the present accused 
to do what he ia found to have done. 

I would, therefore, set aside the conviction 
and sentence and direct the fine, if paid, to 
be refunded.  - 

EATON, J.—I concour.. I would only add 
that not only did the accused not enter the 
earriage for the purpose of travelling, but 
that he had no intention of doing so. I think, 
therefore, that he was not a passenger within 
the ordinary meaning of that word, and I 
cannot see that he was a passenger within 
—-any special meaning indicated by the Railways 
Act. 

Rule made absolute, 


CALCUTTA HIGH COURT. 
Civi, Reviston No. 11 or 1913. 
June 25, 1913. 
 Present:—Mr. Justice Imam and 
Mr. Justice Chapman. 
CHANDRA KUMAR MANNA AND OTHEBS— 
PETITIONERS 
versus 


JUGAL OHARAN MONDAL AND OTHERS— 


-Opposite PARTY. 

Orimial Procedure Code (Act V of 1898), s. 1965 — 
Sanction to be prosecute—Failure to specify offence— 
Appellate Court directing subordinate Court to rectify 
mistake in form of sanction —Jurisdiction. 

Under clause (6) of section 195 of the Criminal 
Procedure Code, it is open to a Superior Court either 
to revoke or grant a sanction, when such sanction 
has been given orrefused by the Subordinate Court; 
but there is no provision in the law authorising the 
Superior Court to direct the Subordinate Court to 
rectify a mistake in the form of the sanction. 

Therefore, where sanction to prosecute was granted 
by a Sub-Judge but he failed to specify the offence 
alleged to have been committed, and the District 
Judge on appeal sent the case backto the Sub.J udge 
for an order for sanotion to be drawn up in accord. 
ance with the observations made by the Judge in hig 


judgment on appeal: 


Held, (1) that the order of the District Judge on 
appeal’must be vacated; 

(2) that the sanction as granted by the Sub. 
Judge not being in proper form, the application 
for sanction remained undisposed of. The High 
Court directed the Sub-Judge to pass a proper order 
on that application by specifying the offence and 
other necessary particulars, 


Babu Bhudeb Ohandra Roy, for the Peti- 
tioners. 

Babus Harendra Narain Mitra and Atyl 
Krishna Roy, for the Opposite Party. 

Babu Jyotish Ohandra Bawa, for 
Crown. 


JUDGMENT.—1é appears that sanction 
to prosecute the petitioner was granted 
under section 195 by a Subordinate Judge 
of the District of the 24-Pargannas in terms 
that failed to specify the offence alleged to 
have been committed by the petitioner. 
The petitioner thereupon moved the District 
Judge of the 24-Pargannas against the sanc- 
tion so granted, who in his turn made over 
the matter to the Additional Judge for 
consideration and disposal The learned 
Additional Judge finding that the sanction 
was not properly worded, sent the case 
back to the Subordinate Judge for drawing 
up the order of sanction in accordance 
with the observations made by the learned 
Judge in his judgment, Against that order 


the 
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of the learned Judga, the petitioner has 
moved us. 

We find that, under clause (6) of section 
195, it is oper to a Superior Court either to 
revoke or grant a sanction when such sanc- 
tion has been given or‘ refused by a Sabor. 

.dinate Court and that there is no. provision 
in the law authorizing the Superior Court t3 
direct the Subordinate Court to rectify a 
mistake in the form of the sanction. 

Under the circumstances, the order of 
‘the learned Additional Judge “must be 
vacated; but we think that the sanction as 
granted by the Subordinate Judge not 
‘being in-proper form, the application of the 
‘opposite party to whom sanction was intend- 
‘ed to be given remains yet undisposed of: 
and, therefore, the Subordinate Judge is 
directed to ‘proceed to pass & -proper and 
comprehensive order on the same application 
fulfilling the requirements of the law by 
specifying the offence or offences alleged to 
have ‘been committed and any other material 
that may ‘be necessary for the purpose of 
indicating to the petitioner as well as to the 
Court -that may ultimately ‘have to try the 
ease, as to what was intended to bə tried. 
With these observations; the Rule i8 made 
absolute. 

‘We may say that our order does not 
imply that the Subordinate Judge isto give, or 
refuse a sanction. That rests entirely within 
his judicial discretion and we do pot express 
any opinion on the merits of the application 
of the opposite party. 

Rule made absolute, 


MADRAS HIGH COURT. 
Civi, Miscettaneous Petitions Nos. 2261 
A» D 2265 or 1912. 
April 25, 1913. 
Present:-—Mr. Justice Sundara Aiyar and 
. Mr. Justice Sadasiva Alyar, 
In re R. NATARAJA IYER—A^cocgsgD— 


PETITIONER 

Letters Patent, s. 89—Privy Council Appeal-— 
Order of Deputy Collector sanctioning prosecution ag 
Income-Taw Officer—High Court refusing to quash 
proceedings by writ of certiorari—No appeal to Privy 

Council against order 

No appeal liés tothe Privy Council under section 
89 of the Letters Patent against an order of a Divi. 
sion Bench of the High Court refusing to quash by 
a writof certiorari the proceedings of a Deputy Col. 
lector who, as an Income- Tax Officer, directed the pro. 
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secutiou of a person under section 193, Penal Code; 


such an order is an order passed in a ‘matter which 
appertains to criminal jurisdiction. 

Per Sadasiva Aiyar,J.—YXiven if the matter is nob 
one relating to criminal jurisdiction, section 39 
of the Letters Patent would not apply in such a cage. 


Petition praying that, in the circumstances 
stated therein, the High Court will be pleas- 
ed to grant leave to &ppeal to His Majesty in 
Council against the order passed in the matter 
of a writ of certiorari issued to the Revenue 
Divisional Officer of Ariyalur and to first 
Class Magistrate of Trichinopoly in pursu- 
ance of the order of the High Court, dated 
the 30th August 1912, in Criminal Revision 
Case No. 509 of 1911*, 

Dr. S. Swaminadhan, for the Petitioner. 

The Publie Prosecutor, for the Crown. 

ORDER. i 

SUNDARA ÅIYAR, J.— This is an application 
asking us to declare under clause 39 of the 
Letters Patent that an order passed by us 
refusing to sət aside an order made by a 
Deputy Collector as an Income-Tax Officar 
directing that the petitioner be prosecuted 
for an offence under section 193 of the Indian 
Penal Code isa fit one for appeal to His 
Majesty in Council. Against the order of 
the Deputy Collector, two proceedings were 
taken in this Court, one to set it aside under 
sections 435 and 439, Criminal Procedure 
Code, and the other to quash the proceedings 
of the Deputy Collector by a writ of certiorari. 
We dismissed both the petitions. 


The present application for leave to appeal 
to His Majesty is made in the application to 


quash the Deputy Collector's order by a writ ^ 


of certiorari. The application is made under 
section 39 of the Letters Patent. According 
to that section, an appeal lies to His Majesty 
in Council only when the matter to which 
the judgment or order of this Court relates is 
not one of criminal jurisdiction. No authority 
has been cited to show that the Deputy 
Collector in ‘directing the prosecution of the 
petitioner was not exercising criminal jurisdio- 
tion. 
S. Swaminadhan, that tbe main function of 
the Deputy Collector was to collect income- 
tax; but it does not follow thathe was not 
exercising criminal jurisdiction when he 
directed the prosecution of the petitioner 
Our order also must, of exurse, ba taken to be 


* 16 Ind. Cas. 755; 18 M. L. T. 367; 28 M. L. J. 
393: (1012) M, W. N. 1012; 13 Cr, L. J. 723; 36 M. 
72 — us 





It is, no doubt, true, as observed by Dr,” 
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of the character as that of the Deputy 
Collector whose proceedings were called up by 
a writ of certiorari. It is conceded that when 
an order under section 476 is made by a Coart, 
the Criminal Court to which the accused is 
sent would be bound to investigate the ques- 
tion whether the acoused is guilty or not of the 
offence for which he has been directed to be 
prosecuted. No further complaint by any 
one is required, the order itself standing in 
the place of a complaint which the Criminal 
Court is bound to inquire into and thus 
constituting the beginning of the criminal 
proceedings. Jt follows from this that the 
Deputy Collector exercised criminal jurisdic- 
tion in passing the order, and we in refusing 
to set aside his order also exercised criminal 
jurisdiction. Cases deciding that an order 
granting sanction to prosecute a person does 
not fall within the purview of section 15 of 
the Letters Patent are not in point, for that 
section refers toa judgment or order ina 
criminal trial. This Court has held that an 
order granting sanction is not part of a 
criminal trial, but one antecedent to and 
neeessary for the commencement of a criminal 
trial. An order under section 476, however, 
starts the criminal trial itself and it seems 
clear that the order must be taken as one 
relating to criminal jurisdiction. The petitioner 
is not, therefore, entitled to appeal to the 
Privy Council under clause 39 of the Letters 
Patent. This petition must be dismissed. 
SADAEIVA ÁIYAR, J.—I agree that this petition 
must be dismissed onthe ground that our 
order was passed in a matter which apperiains 
to criminal jurisdiction; but I wish to 
add that even if the matter was not 
one relating to criminal jurisdiction, section 
39 of the Letters Patent wonld not apply. 
The first part of section 39 relates to appeals 
from final judgments, decrees or orders made 
on appeal and from final judgments, decrees 
or orders made in the exercise of the original 
jurisdiction, for which orders made in the 
exercise of original jurisdiction no appeal 
lies to two or more Judges under the provi- 
sions of the 15th clause of the Letters Patent. 
Then the latter portion of section 32 says that 
from any final judgment, decree or order ine 
volving property of the value of not less than 
Rs. 10,000, or from any other final judgment, 
decree or order made either on appeal 
or otherwise as aforesaid if the High Court 
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shall declare that the caseis a fit one for 
appeal to the Privy Council, the appeal may 
le. It seems to me that the words ‘or 
otherwise’ relate to final judgments, decrees 
or orders made in the exercise of the original 
jurisdiction which appeal do not lie to the 
High Court itself under the provisions con- 
tained in the 18th clause. Section 39, there- 
fore, does not, ib seems to me, apply to orders 
passed by us on an application to exercise 
our high prerogative of issuing a writ of 
certiorari. Itis not an order passed on an 
appeal though the order may be said to have 
been passed under our appellate jurisdiction. 
It is nof an order passed in the exercise of 
original jurisdiction as clauses 11, 12 and 
13 of the Letters Patent show what is meant 
by the original civil jurisdiction of the High 
Court. 

On this ground also, I think that this 
application cannot stand, and I, therefore, 
dismiss it, 

For the same reasons, Civil Miscellaneous 
Petition No. 2265 of 1912 is also dismissed. 

Petition dismissed. 


BOMBAY HIGH COURT. 
CURIMINAL RErFERENOE No. 49 or 1918. 
July 17, 1913. 
Present;— Mr. Justice Batchelor and 
Mr. Justice Shah. 
EMPEROR-—PaoskEOUTOR 


versus 


ASHA BHATHI AND eTHERS—AÀ COUSED, 
Criminal Procedure Code (Act Y of 1898), s. 206— 
Magistrate committing case of theft on ground of 


‘connection with another case triable by Court of Session 


—Connectton not such as to prejudice accused if tried 
by Magistrate--Commitment quashed. 

The accused were charged with theft under sec- 
tion 379 of the Penal Code. The Magistrate drow 
up a charge against the accused, but instead of 
trying them, himself committed them to the Court of 
Session on the ground that the case was connected 
with another case in which he felt bound by law to 
commit. The connection, however, between the cases 
was not of such a character as to embarrass or pre- 
judice the accused if they had been tried by the 
Magistrate himself: 

Held, that the reason given by the Magistrate for 
commitment was not good in law or in fact, and, 
therefore, the commitment must be quashed. 


Criminal reference made by the Sessions 
Judge of Ahmedabad, 
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Mr. S. S. Patkar, Government 
for the Crown. 4 

JUDGMENT.—This i8 a reference by the 
learned Sessions Judge of Ahmedabad in 
connection with certain proceedings upon 
the record of the first Class Magistrate 
of Kaira, Mr. Dosabhai Dhunjibhai 
Bilimoria. Before that learned Magis- 
trate, one Asha Bhathi and three others 
were charged with theft under section 379 
of the Indian Penal Code. The Magistrate 
drew up a charge against the three accused, 
but instead of trying them upon that 
charge himself, he’ hag committed them 
for trial to the Court of Session on the 
ground that the cases are connected with 
another case in which he felt bound by law 
to commit. It appears, however, that the 
connection between these two cases is nob of 
such a character as to embarrass or prejudice 
the accused if the course prescribed by the 
Criminal Procedure Code is followed.. We 
think that the reason, which the learned 
Magistrate gave for committing, is not good 
in law or in fact, and that under section 254 
of the Criminal Procedure (Jode, it was the 
Magistrate’s duty to frame in writing a charge 
against the accused and then to proceed as 
. described in section 256 and the following. 

We must, therefore, quash this commit- 
ment and direct the Magistrate to conclude 
the trial himself. In so doing, we take 
occasion to observe that it is for many 
reasons undesirable in practice thatour already 
over-burdened Courts of Session should be 
still farther burdened withthe weight of 
eases committed to them by Magistrates 
where such Magistrates are themselves com- 
petent to decide the cases and no overriding 
reasons exist for committal to the higher 
Court. 


Pleader, 


Oomm3tment quashed. 
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MADRAS HIGH COURT. 

Civit, Rgvisiox Case No. 636 or 1913. 
Civi, Revision PgvimioN No. 517 or 1913. 
October 21, 1913. 

Present: —Mr. Justice Sankaran Nair and 
Mr. Justice Ayling. 
GOVINDA CHETTY AND OTHEÉRE— 
PATITIONERS 
versus 


EMPEROR—Orrosrrg PARTY, 

Oriminal Procedure Code (Act V of 1898), s. 144 — 
Temporary orders-—No power to renew for further period 
except by notification of Government. 

Section 144, Criminal Procedure Code, applies to 
all temporary orders in urgent cases of nuisance or 
apprehended danger and, except where specially ex. 
tended by a notification of Government, no such 
order oan remain in force for more than two months. 

Where an order itself does not set forth the 
material facts of the case as required by law and 
no urgency is indicated, the order is without jurise 
diction. . 

Where an order purports to renew a previous 
order, ib is in effect an extension and hence one passed 
without jurisdiction. 

Petition, under sections 435 and 439 of 
the Criminal Procedure Code, 1898, and 
section 15 of the Charter Act, praying the 
High Court to revise the order of the Sub. 
Magistrate of Salem Town. 

Mr. L. A. Govindaraghava Iyer, for the 
Petitioner. 

Mr. 0. F. Napier, Contra. 

ORDER.—In our opinion, the order of the 
Sub-Magistrate which we are asked to review 
does not satisfy the raqnirements of section 
i144, Criminal Procedure Code, and must 
be considered to be passed without jarisdic- 
tion. Saction 144 applies to temporary 
orders in urgent cases of nuisance or appre- . 
hended danger, and it is distinctly provided 
that, except when specially extended by a 
notification of Government, no such order 
shall remain in force for more than two months, 
Neither in the present order itself nor in the 


. records referred to as forming the basis of 


it, is there any indication of urgency and 
the order itself does not set forth the material 
facts of the case as required by law. The 
order purports to renew a previous order 
prohibiting the pattagar procession for 
two months from 3rd July 1913. It is 
in effect a second extension for two mon hs 
of an order dated the 2nd May 1913, 
prohibiting the procession. 

lt is open to the District Magistrate to 
address Government for issue of a notif- 
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cation under clause 5 of the section but the 
present order is in contravention of the sama 
and ultra vires, 

. It is hereby set aside. 


Order set aside. 


PUNJAB CHIEF COURT. 
RergRRRD Oase No. 626 or 1913, 
May 23, 1912. 

Present: —Mr. Justice Agnew. 
SHIB DAS AND OTHERS— ÁOOUSED— 
PETITIONERS 
versus 


EMPEROR-—PmnostoUrTOR-— RESPONDENT. 


Penal Code (Act XLV of 1860), s. 379 — Theft of grass ' 


— Dispute as to ownership of land—Criminal Procedure 
Code (Act V of 1898), s. 545. 

A conviction for theft, of grass under section 379, 
Penal Code, cannot stand where there is a dis- 
pute between the complainant and the accused as to 
the ownership of the land on which the grass grew and 
the Court has failed to find definitely from what spat 


the grass was cut and‘whether the spot belonged to 
the complainant, 


In case of doubt, the complainant should be left to 
resort to the Civil Oourt. 


Compensation exceeding the loss incurred by the 
complainant cannot be awarded to him under section 
545, Cri sinal Procedure Code, 1898. 

Case reported by the Sessions Judge, 
Hoshiarpur Division, with his No. 429, dated 
the 17th March 1913. 


FACTS.—The petitioners, 7. e., accused 
Nos. 1, 2, 5 and 7, were charged with criminal 
trespass on complainant’s land and having 
cut and stolen grass worth Rs. 6 therefrom 
with the connivancé of the other three co- 
accused, Nos. 3, 4 and 6. 

The accused, on conviction by M. Thakar 
Singh, exercising the powers of a Magistrate 
of the 2nd Class in the Hoshiarpur District, 
were sentenced, by order dated the 16th 
October 1912, under sections 379, 447 and 
426 f the Indian Penal Code, to suffer 
one week's simple imprisonment and to pay 
& fine of Rs. lO each, or one week's 
further simple imprisonment eash, and the 
District Magistrate rejected their appeal on 
llth November 1912. The fines have been 
realized, 


GROUNDS.—The petitioners were with 


three other persons convicted by the Tahsil- 


ie 
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dar under sections 379, 447, 496, Indian 
Penal Code. 

The petitioners were sentenced under no 
section in particular to a consolidated term of 
one week's imprisonment and Rs, 10 fine and 
the three others were fined Rs. 10. 

The District Magistrate on appeal fonnd 
fault with the Tahsildar's decision on the 
ground that he had not found whence the 
grass had been cut, but he did not him- 
self apply his judicial mind to the problem. 
The whole of his judgment in fact is aa 
follows:— On the whole case,I find that 
grass had been cut from complainant’s land 
and the appeals (of petitioners), are rejected. 
In the case of the other three, I accept their 
appeals." 

The complainani's statement was that the 
field No. 1457/1 fell to his share in partition in 
1908, that petitioners own the adjoining fields 
and that on 23rd August1912, the petitioners 
cut grass from his field at noon and after- 
wards divided it with the other three accused 
who abetted them. 

Complainant says he did not see the 
cutting, but- was told by one Wazira, who 
was not -called as a witness. The complaint 
was made on 10th September, 17 days after 
the event, although the Tahsil is half a 
mile off only. 

The Tahsildar had a plan prepared by the 
potwart, but leaves in doubt the place, 
whence the grass was cut. 


However, I gather from the Tahsildar's 
judgment that he finds that the grass was 
cut from the spot marked in blue pencil. 
This spot is the side of a cliff and there is 
nothing on the ground to show where 
No. 1457/1, the complainant’s field, begins and 
where it ends, the contiguous field No. 
2357/1458/2 is the petitioner's property and 
I find from the partition file that it is a hay 
field. 

The  patwarc states that petitioners 
shewed the boundary of the two fields as the 
place whence the grass had been cut. The 
other witnesses do not particularize as to 
the place and their evidence is tainted 
with falsehood, for one witness, Ohhajju 
Ram, deposes that the complainant said to 
him “see they are cutting my grass", whereas 
complainant says the grass was cutin his 
absence. 

It is obvious that wherever the grass was 
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eut, it was out openly in the broad blaze of 
noon and .even if it was out from the 
‘complainant’s area—a matter I hold un- 
proved—a mistake might easily have oc- 
curred through the nature of the soil— 
banjar and the absence ofa boundary in 
gitu. 

The case was clearly of a civil nature. 


“The complainant is a retired Tahsildar and 


was treated by the first Court—a Tahsildar 
—with great complaisance. 

The first Court awarded no less than 
Rs. 40 compensation out of the fines, though 
the grass removed was said to be worth only 
Rs. 6. 

There has been a failure of justice and I 
recommend that the sentences be set aside, the 
petitioners acquitted and the order of oom- 
pensation cancelled. 

Mr. Gullu Ram, for the Complainant. 

Mr, Nihal Ohand, for the Accused, 

JUDGMENT.— After hearing Counsel on 
both sides, I am of opinion that the convic- 
tion must be seb aside and tho order awarding 
compensation to complainant out of the fines 
quashed. The Sessions Judge has given full 
reasons with which Í entirely agree. I may 
remark that even the District Magistrate, 
while criticising the judgment of the first 
Court, does not find definitely from what 
spob the grass was cut or whether thai 
spot was situated ina field, undoubtedly, 
belonging to the complainant. The posses- 
sion of the spot whence the grass was cut is 
clearly in dispute and the matter is one for 
adjudication by a Civil Court. I accordingly 
quash the conviction, direct that the fines, if 
paid, be refunded and set aside the order 
directing compensation to be paid to com- 
plainant. 

Petition accepted; Oonvictions quashed. 





CALCUTTA HIGH COURT. 
CRIMINAL Rersrencse No, 25 or 1913. 
November 24, 1913. 
Present:—Mr. Justice Imam and 
Mr. Justice Chapman. 
EMPEROR-- Prosecutor 

versus 


SURNAMOYEE BISWAS-—AcousEb. 
Circumstantial evidence-—Conviction—Tacts to be 
gconsistent with innocence of accused— Reference— 


* 


" INDIAN CARES. 


-— 


Disagreement between Judge and Jury—Reference when 
to be made to High Court—Criminal Procedure Code 
(Act V of 1898), s. 307. 

In cases of circumstantial evidence, tho facts found 
should be inconsistent on a reasonable hypothesis with 
the innocence of the accused before a conviction is 
pronounced. 

16 is not in every case of doubt nor in every case 
in which s view different from that of the Jury can be 
entertained on the evidence, that a reference under 
section 307 of the Criminal Procedure Code is to be 
made to the High Court; the verdictzof [the Jury 
should be manifestly wrong before such a reference 
is made, 

Remarks of Macpherson, J., in Queen v. Sham Bagdi, 
13 B. L. R. App. 19; 20 W. R. 73 Or., relied upon.) 


Criminal reference, under section 307 of 
the Oriminal Procedure Code, by the Sessions 
Judge of Burdwan, disagreeing with the 
unanimous verdict of the Jury who found 
the accused not guilty of the charge of 
murder under section 302, Indian Penal 
Code. 

ORDER OF REFERENCE, 

The accused in this case was sent up 
for trial under section 302, Penal Code. She 
was found guilty by the Jury by a majority 
of 3 to 2 and I accepted the verdict and 
sentenced her to transportation for life. On 
appeal the conviction was quashed and the 
case directed to be re-tried. The accused has 
been re-tried. The Jury have unanimously 
found the accused not guilty. Ordinarily 
this should mean a re-spite for the accused. 
It is a cruel and oallous murder,however, and 
the evidence, though circumstantial, is so 
complete that I am of opinion that it is 
necessary for the ends of justice to submit 
the case to the High Court. 

The facts of the case appear sufficiently 
in.my charge to the Jury. The accused 
Sarna and one Sampson were brought ap 
by Missionaries. Sarna is educated and was 
a school teacher, Sampson was illiterate 
and a cook in the service of Rev. P. N. 
Sircar. The Missionaries married them on 
the 2nd November 1912. On the day of 
the marriage or soon after, Sampson fell ill 
and had to go to hospital at Burdwan, Sarna 
went back to Asansol and again became a 
teacher there in the Mission. She had nothing 
todo with her husband until the 27th, or 
28th, December 1912, when she was brought 
to nurse her husband, On the 2nd Janu- 
ary 1918, Sarna brought her husband's 
barley as usual. At about 10 a, m., Sampson 
was in agonies and he died within an hour with 
all the symptoms of strychnine poisoning, 
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It appears that Sarna procured kuchla seeds 
(from which strychnine is prepared) the day 
before the strychnine was foand in the man’s 
stomach—aud in the barley in the cup and 
spoon in his room, On the previous day, 
Sarna had written a passionate letter to a 
chum in Calcutta and had asked her to send 
her poison and expressed the hope that she 
would join her soon. Evidently she had 
changed her mind and got the poison herself. 
When Mr. Meik of the Mission arrived 
after Sampson’s death, she said that her 
husband had purged and vomitted and then 
died which -was untrue. As to the letter, 
she stated that she wanted the poison for 
herself, as she was unhappy. But there is 
a clear desire expressed in the letter to go to 
her friend after the poison was received. 
As to the kuchla seeds, she stated that she 
had got them to kill the lice in her hair, 
an explanation which to my mind is absurd. 
The above facts came from irreproachable 
sources, viz., from Mr. Meik, a Missionary of 
thirty-five years standing, There was some 
difference of opinion between Mr. Meik and 
Mr. Beyers of the same Mission. It appears 
Mr. Beyers wanted to hush up the matter. 
There can be no question that Mr. Meik 
acted rightly in the matter and Mr. Meik’s 
deposition is corroborated by numerous 
witnesses of the same Mission. I do not 
know the reasons of the verdict of the Jury. 
The accused is extremely young and her case 
calls for sympathy to some extent in that 
she was fairly educated girl but was mated 
to ~menial servant. But these considera- 
tions are out of place in coming to finding as 
to the charge. I have studied the charges 
to the Jury in some of the well-known poison- 
ing cases and to my mind the present case 
is much stronger than any which ended in 
conviction. The verdict of the Jury, there- 
fore, seems to be perverse. On the facts, 
it does not appear to me that any body but 
the accused could have poisoned Sampson. 
I would, therefore, hold the accused guilty of 
murder though I do not consider that the 
extreme sentence of law is called for in this 
case. 
Mr. Aveioon, Babus Gour Ohandra Pal and 
Satindra Nath Mukherjee, for the Accused. 
Mr. Orr, for the Crown. 
JUDGMENT,-—This is a reference under 
nection 307, Criminal Procedure Code, by the 
Sessions Judge of Burdwan who, not agreeing 
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with a unanimous verdict of “not guilty” of 
the Jury, has submitted the case to us for 
consideration. 

The accused Swarnamoyee Biswas is a 
young Indian Christian girl aged 15 years. 
She stands charged under section 302, Indian 
Penal Code, with the murder of her husband, 
Sampson, to whom if is alleged she adminis- 
tered strychnine. 

Swarnamoyee is an orphan brought up 
and educated by Missionaries in Calcutta. 
The deceased was also an orphan brought 
up by Missionaries. He came from Mozaffer. 
pore to Burdwan and was in the employ of 
the Reverend Mr. P. N. Sirkar at Burdwan 
as cook, He was illiterate. The girl came 
from Calcutta to Asansol and took up a 


. Veacher's post in the Methodist Episcopalian. 


Mission School there. The Missionaries 
arranged to marry the two. They were married 
on the 2nd November 1912 and cama to 
Burdwan. Withinaday or two ofthemarriage, 
Sampson fell ill and had:to go to hospital. 
Swarnamoyee then took up a teacher’s post 
in a Mission School at Burdwan but not 
liking the place she returned to Asansol 
where she again became a teacherin the 
Methodist School. Sampson had remained 
sometime in the hospital when Swarnamoyee 
wrote to him to come to Asansol and asked 
Mr. Byers, the Head of the Vernacular Departe 
ment of the Mission, to give him some sort 
of an appointment. Sampson -came to 
Asansol and stayed for a few days in the 
bungalow of Mr. Byers but grew worse. He 
was then told to go to hospital but he prefer- 
red not to do so and on the 27th or 28th De- 
cember came to Budhadanga Mission’s house 
under the charge of Keshub Baboo, a subordi- 
nate of . Mr. Byers. Swarnamoyee, who was 
living in the, Widows’ Home near by, was 
sent for to nurse her husband and she accord- 
ingly came to occupy the same room with him 
in the Budhadanga Mission compound. Sware 
namoyee used to get her meals supplied to 
her from the Widows’ Home while Sampson's 
invalid diet used to be supplied from the 
house of Keshub Babu. 

On the 2nd January last, Sampson 
appeared to be better and was seen walking 


- gbout in the compound on the morning of 


that day. At about 8 A, M., Swarnamoyee 
fetched as usual from Keshub  Babu's 
house a cup of barley for her husband and 
at about 10 4.M.he was found in great 


902 
EMPEROR f. SURNAMOYEE BISWAS, 


agony. Rajani Babu a teacher and 
Profullah a preacher came up and discover- 
ing him ina state of convulsive pain, the 
latter informed Mr. Meik, belonging to 
the same Mission but in charge of the 
English Department, as to the condition 
of Sampson. Mr. Meik and Mr. Byers, it 
seems, did not agree and so the former 
suggested to Profullah that Dr. Mittra, 
who sometimes attended patients at the 
Mission, might be called in to see Sampson. 
Dr. Mittra was not found and as Mr. Byers 
happened tobe ont atthe time, he could 
not be informed of Sampson’s condition. 
At about ll a. x, Sampson died and 
Profulah and Rajani Babu returned to 
their rooms. Keshab Babu's wife called 
Profullah and told him that there was a 
letter, which was then in Rajani Babu’s 
possession, that mentioned poison and that 
he should take it to Mr. Meik and seek 
his advice. Mr. Meik was shown the letter 
and informed of Sampsen’s death. Suspect- 
ing that the deceased had not come by 
his death in a natural way, Mr. Meik sent 
a chit to the Sub.Inspeetor of Police and 
himself went to the Budhadanga Mission 
and saw the corpse. In the room were 
two cups anda spoon which he directed 
were not to be touched. The letter was 
shown to Swarnamoyee who admitted it 
-as having been written by her but she 
explained that the poison mentioned therein 
was wanted by her for herself as she had 
been unhappy owing to having been tricked 
into a marriage with a man who was 
illiterate and a menial. Presently, Mr, 
Byers came and so did the Sub-Inspeotor. 
Between Mr. Byers and Mr. Meik, there 
was difference of opinion as to the cause 
of death, the former holding that there was 
nothing suspicious while the latter insisting 
on his doubts. ‘The Sub-Inspector took 
charge of the corpse, the cups and spoon, 
and the letter. In the meantime, Mr. Meik, 


while returning to his bungalow, was informed - 


by some women on the way that two girls 
in the - Mission were saying that 
Swarnamoyee on the previous day had 
asked them to pound three seeds and on 
their not being able to do so, she herself 
pounded the seeds. Mr. Meik called the 
Sub-Inspector to inform him of what he 
had heard. Just then Mr. Byers and 
Swarnamoyee also came up. She wag 
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questioned and according to Mr. Meik she 
admitted having pounded kuchla seeds bat 
explained thatshe had pounded the aseds 
to apply the same to her head for killiag 
liee. To the girls, ib is stated, she had 
said that she wanted the seeds to be pounded 
for application to her husband’s forehead. 
Mr. Byers says that he did not understand 
her to say that she had got kuchla seeds 
but kuchrz seeds. We are informed that 
kuchra is the seeds of the mahua fruit 
which is quite harmless and contains no 
poison while kuchla affords strychnine. 
The stone on which the seeds were said 
to have been pounded was taken charge 
of by the Sub-Inspector. The viscara of 
the deceased, the cups and spoon and the 
stone were sent to the Chemical Hxaminer, 
whose reports show that the viscera and 
the cups and spoon bore traces of stryshnine 
but nosuch trace was found on the stone. 
On these facts, the accused was tried by 
the Sessions Court of Burdwan in May 
last and convicted of the offence of murder 
on the verdict of the majority of the Jury 
who were divided in the proportion of 
three to two. Against that conviction, the 
accused appealed to this Court of which 
a Division Bench set aside the conviction 
and ordered a re-trial on the ground of 
misdirection in the charge to the Jury. 
She has again been tried and found ‘not 
guilty by the Jury who are unanimous in 
their verdict. The Sessions Judge, not 
agreeing with the unanimous verdict, has 
referred the case to us. 

It was open tothe learned Judge, when 
he disagreed with the verdict and intended 
to make areference to this Court, to ask the 
Jury the reasons for their verdict 
| Emperor v. Ananda Charan Thakur (1) ]. That 
course, however, was not adopted and we ure 
in ignorance of the reasons for the Jury’s 
view of the case. 


The evidence against the accused is mainly 
of a circumstantial character and there is 
nothing direct to implicate her in the 
crime. The rule that in cases of cir- 
cumstantial evidence the facts found should 
be inconsistent on a reasonable hypothesis 
with the innocence of the accused before a 
conviction is pronounced has as much 


(1) 2 Inā. Cas. 497; 13 C. W. N. 757; 90, L. J. 638; 
36 0. 620;10 Cr. L. J. 82. 
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apr" ation to this case as to any other case 
of circumstantial evidence. 

There can be no doubt that the deceased 
came to his death by strychnine poisoning. 
We may also accept that on the previous 
day; the accused had pounded kuchla sseda. 
We may also forthe purposes of this case 
concede that the strychnine found in the 
viscera aud the cups were from the kuchla 
seeds, 

In this case, the evidence discloses that 
the -deceased had been suffering from 
pulmonary pthisis and Dr. Rajendra Chandra 
Barari, examined for the prosecution, states 
that strychnine is occasionally administered 
in pthisical cases to stimulate the heart. 
Although Mr. Meik has stated that the 
accused had, in explanation of the reference 
to the poison in the letter, stated that she 
wanted the poison for herself as she was 
unhappy owing to having been tricked into 
an unequal marriage, we have it from 
several prosecution witnesses that she had 
married the man of her own free will with 
full knowledge of his position and had 
"expressed no regret at her choice. The 
witnesses are agreed that between the 
deceased andthe accused there had been 
no quarrel; on the contrary, they were on good 
terms and there appears on the evidence no 
motive on the part of the accused to kill her 


husband. Her conduct in writing to the. 


deceased while he was at Burdwan to come 
to Asansol and in asking Mr. Byers to 
provide him with employment isin favour 
of the supposition that between bim and her 
the sympathy that generally exists between 
man and wife in the common concerns of life 
had not been disturbed. < 
The letter, on which the learned Judge so 
much relies,.has been very carefully consider- 
ed by us and its contents compel us to regard 
it as an extravagant expression of hysterical 
love entertained by one girl towards another. 
The reference to poison to which the learned 
Judge attaches so much importance forms 
part ofa long paragraph full of figurative 
language ornate with incoherent similes and 
metaphors. We regard it as unsafe to 
interpret the passage relating to poison in 
its literal sense when the preceding and the 
succeeding passages are not susceptible of 
similar treatment. 
The learned Judge has farther relied on 
the statements of the accused said to kave 
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been made to Mr. Meik. Apart from any 
legal objection to their reception in evidence, 
they were clearly not trae and at best can be 
used todraw some inference from conduct. 
The question to oar mind is whether the 
inability of the accused to explain the 
reference to poison warrants a conclusion that 
she asked for poison to administer it to her 
husband. We are unable to say that it 
does. We haveto bearin mind that the 
accused, when confronted with one passage 
from a singularly absard letter, had to give, as 
she thought, some explanation and she said 
what came uppermost in her mind. Allow- 
ance must also be made for her distraction 
due to the suspicion that Mr. Meik obviously 
had without reserve expressed. We are not 
prepared to attach much meaning to her 
statements made to Mr. Meik. 

The fact that the deceased had basen 
suffering from pthisis and strychnine is 
administered in such cases is not without its 
significance in considering the reasonableness 
or otherwise of the verdict of the Jury. The 
deceased was an illiterate person and from 
his having refused to go to hospital, it 
would not be unreasonable to infer that hia 
faith in - hospitals was not as firm ag that of 
the average man and we know from common 
experience the tendeucy of the illiterate and 
the ignorant to treat themselves without the 
aid of trained medical advice. We cannot 
fix on the Jury the charge of perversity or 
unreasonableness if they believed that the 
deceased dosed himself with kuchlı powder 
in the hope of curing himself and employed 
Swarnamoyee who was nursing him to get 
the kuchia seeds for him. This hypothesis 
derives support from three facts that cannot 
be ignored in considering the sase of the 
accused:—(1) that Swarnamoyee after getting 
the seeds made no secret of the fact that she 
had them and actually asked some girls of 
the Mission to pound them for her; (2) that 
the barley, if mixed up with the powdered 
kuchla seeds, must have tasted bitter, the 
medical evidence being clear on the point, 
and yet he drank and drained out the cup of 
barley and (3) that when Sampson was writh- 
ing in pain, he accased no body but said:— 
“God hold me, Babu, I have sinned.” 

Had Surnamoyee got the kuchla seeds for 
the purpose of killing her husband, her guilty 
mind would have dictated to her the prudence 
of keeping the seeds a secret to herself but 
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we see on the contrary afreedom from cau- 
tion in her behaviour in asking the girls to 
~ pound the seeds for her. 

As forthe bitterness of the barley, it is 
difficult to believe how he took it without 
detecting its taste and it may reasonably be 
urged by the accused that Sampson while 
taking the barley knew what he was 
consuming. 

His dying statement that he had sinned is 
another indication that may properly be 
claimed as showing that he was answering for 
his own act. 

We find on the facts of this case that, on 
a reasonable hypothesis, they are not 
inconsistent with the innocence of the 
accused. | 

We desire to point out to the learned Judge 
that it is nob iu every case of doubt nor in 
every casein which a view different from 
that of the Jury can be entertained on the- 
evidence that a reference under section 307, 
Criminal Procedure Code, is to be made to this 
Court but the verdict of the Jury should be 
manifestly wrong before such & reference is 
made. We wish to endorse and emphasize the 
remarks of Maopherson, J. in Queen v. Sham 
Bagdi (2); “If we are to ‘interferein every 
case of doubt, in every ‘case in which it may 
with propriety be said: that the evidence 
would- have warranted a different verdict, then 
we must hold that real trial by Jury is 
absolutely at an end, and that the verdict of a 

.Jury has no more weight than the opinion of 
Assessors.” 

Weare of opinion | that in this case the 
verdict of the Jury is not in defiance of the 
probabilities of the case and we accordingly 


acquit the accused. 
(2) 18 B. L, R. App. 19; 20 W. R. Cr. 73. 


PUNJAB CHIEF COURT. 
CRIMINAL APPEAL No, 617 or 1912. 
December 21, 1912. 

' Present; —Mr. Justice Rattigan. 
PARTAPA-—APPELLANT 
versus 


EMPEROR —HRzsPONDENT. 
Criminal Procedure Code (Act V of 1808), ss, 236, 
367 (8)—Penal Code (Act XLV of 1860), ss, 72, 201, 
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302--Alternative conviction under sections 302, 201 of 
the Penal Code —Evidence to SUDDOIE charge of murder 
insufficient. 

The provisions of section 72, Penal Code, and of 
sections 236 and 367 (3) of the Oriminal Procedure 
Code, apply only to cases where the actual facts are 
established, but there is a doubt as to me application 


of the law to the proved facts. 


Thus where the doubt entertained by ‘the Sessions 
Judge is whether there was sufficient proof that the 
accused had in fact committed murder or had 
merely been guilty of causing evidence of the murder 
to disappear, in such a casean alternative conviction 
of both offences is not contemplated by law, and the 
Judge is bound to acquit the accused of the more 
serious offence, once he finds the evidence insufficient 
to support that charge. 


Appeal from the order of the Sessions 
Judge of the Ambala Division, dated the 
10th August 1912, convicting the appellant. 

"Mr. Gokal Chand, for the Appellant. 

Mr. Petman, (Goverment: Advocate), for 
the Respondent. 

JUDGMENT,.—The appellant, Partapa, a 
Jat aged 25, has ‘been convicted -by the 
Sessions Judge, Ambala, in the alternative of 
the offence of murder, (section 302, Indian 
Penal Code) and of the offence of causing 
evidence of the commission of murder to dis- 
appear, (section 201, Indian Penal Code) and 
has been sentenced to seven years’ rigorous 
imprisonment (including three- months’ 
solitary confinament) and to a fine of Rs. 500, 
or in default.to a further term of 18 months’ 
rigorous - imprisonment. He has appealed 
from this order of the Sessions Judge to this 
Court and I have heard his Counsel, Mr. 
Gokal Caand, on his behalf, and have also 
carefully considered the evidence on the 
record, 

The prosecution allege that one Musammat 
Bishni, the wife of Nanku (P. W. No. 3), 
was murdered some time about the begin- 
ning of April last and that the appellant, 
(who is the brother of Nanku’s second wife), 
either committed the murder, or else was 
guilty of causing evidence of that murder to 
disappear. Uponthe evidence given atthe trial, 
thethreeassessors were of opinion that Musam- 
mat Bishni had, undoubtedly, been murdered; 
that it was open to doubt whether appellant 
was guilty of the murder, but that it was satis- 
factorily established that he had concealed 
the corpse of the deceased, with the intention 
of screening the murderer, and had thereby 
committed an offence punishable under the 
first part of section 201, Indian Penal Code. 

The finding of the learned Sessions Judge 
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is nob so clear. He agreed with the assessors 
that Musummat Bishni had been murdered, 
and that the appellant had caused evidence 
of the murder to disappear, but he enter- 
tained some doubt whether the appellant 
was actually guilty of the murder. Hoe ac- 
cordingly proceeded, in reliance upon the 
authority of an unpublished Single Bench 
ruling of this Court in Oriminal Appeal No. 
657 of 1911, to convict the appellant, in the 
alternative, of murder and of causing evi- 
- dence of the murder to disappear—or, in 
other words, of the offences punishable under 
section 302 and section 201, respectively, of 
the Indian Penal Code. 


Before proceeding to deal with the facts of 
the case, I feel it necessary to take excep- 
tion to the procedure adopted by the Sessions 
Judge, In my opinion, section 72 of the 
Indian Penal Code and sections 235 and 367 
(3) of the Criminal Procedure Code have 
no applicability to a ease of the kind now 
befara me. The appellant was either guilty 
or uu, guilty of the murder of Musammat 
Bishni, and if upon the evidence, the learned 
Sessions Judge was of opinion, as he admits 
he was, that there were "elements of doubt" 
with regard to appellant’s guilt upon the 
` charge of murder, he was bound to give the 
prisoner. the benefit of that doubt and to 
acquit him of that offence. If, on the other 
hand, he was satisfied that there was suth- 
cient proof on the record that appellant 
was guilty of the murder, it was his duty to 
convict him of that offence and to pass upon 
him sentence of death or of transportation for 
life. With every. possible deference to the 
Single Bench ruling to which I have referred, 
I cannot agree that in such a case it is com- 
petent to a Court, despite the doubts . which 
it feels whether there -is sufficient proof of 
. the guilt of an accused person in respect of a 
particular charge, to convict him nevertheless 
upon that charge, though in the alternative. 
The authority relied upon by the Sessions 
Judge, no doubt, supports his conclusions but 
it is opposed to a decision of a Division Bench 
of this Court, reported as Emperor v. Khan 
Muhammad (1), and to an early ruling of the 
North-Western Provinces High Court [ Queen- 


` Empress v. Jamurha(2) |, as also to a déotum of- 


the Caleutta High Court [Wafadar- Khan v. 


(1) 11 P. B. 1887 Cr, ; 
(2) 7 N. W. P. E. C. R. 187. 
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Queen- E mpress(3) |. In these authorities, it has 
been pointed out that the provisions of sec- 
tion 72, Indian Penal Code and of sections 236 
and 367 (3) of the Criminal Procedure Code 
apply only to cases where the actual facts are 
established but there is a doubt as to the 
application of the law tothe proved facta. 
In the present case, the doubt in the mind of 
the Sessions Judge was not whether upon the 
facts which he held to be proved, the appel- 
lant's act fell within the purview of section 
802 or of section 201 of the Indian Penal 
Code. The doubt which he entertained was 
whether there was sufficient proof that the 
appellant had im fact committed the murder 
of the deceased, or had merely been guilty of 
causing evidence of the commission of that 
murder to disappear. The authorities cited 
are clear that in such & case an alterna- 
tive conviction of both offences is not con- 
templated by law, and I have myself no 
hesitation in holding that the Sessions 
Judge was bound to acquit the prisoner 
of the more serious offence, once he found 
the evidence insufficient to support that 
charge. 

The learned Government Advocate conceded 
that the Sessions Judge’s procedure in cone 
victing appellant in the alternative was 
erroneous, and he did not attempt to support 
the conviction under section 302, Indian 
Penal Code. I entirely agree with him, for 
though there are suspicious circumstances in 
the case, there is no clear proof that appellant 
actually murdered the woman. I accordingly 
so far accept this appeal as to set aside the 
conviction under section 302 of the Code. 

As regards the offence under section 201 
of the Code, there is abundant evidence on the 
record to prove that appellant took an active 
part in disposing of the murdered woman's 
corpse, and, that he pointed out to witnesses 
the sand hill where the body had first been 
buried and also the still pool of water in the 
canal, where it had eventually been deposited. 
(Hvidence of Ram Kishen, Nanku, Badan 
Singh, Banna Mal, S. Ashiq Husain, Atar 
Singh). Various articles identified as 
belonging to the deceased were found at 
these places (Hxhibits 6, 7 and 8) and also 
a bunch of hair (Exhibit P.-10), which is 
stated to have been her’s. At the place in 
the pool were also found a number of bones 


(3) 21 C. 955 at p. 978. B 
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which the Assistant Surgeon deposes were 
probably the bones of a woman. 
proved by the evidence-of Ram Kishen, 
Nanku, Musammat Shibi, Musammat Sahibo, 
Pohlo, Badan Singh, Ramji Das that various 
articles of jewelry, identified as belonging to 
Musammat Bishni, were found in appellant’s 
house at Mouza Marauli on search being made 
therein. 
The appellant, in the statements made by 
him before Mr. Jenkins, the Committing 
Magistrate, on the 10th May and the Ist 
June 1912, admits all the above facts. In 
his first statement, he says that Nanku 
killed Musammat Bishni and asked him io 
take sare of the deceased’s jewelry. 
addéd that “four days later Nanku eame and 
 entreated me and got me to help:him to put 
the corpse in the canal by the Kamalpur 
bridge.” He also admitted that he had put 
the body in the canal, and that Nanku had 
promised to spend Rs. 500 in defending him 
if he was found out. 
In the statement made by him on the Ist 
June, he admitted that he went with Nanku 
-when the latter took the corpse in a cari to 
the sand hill, and that he had subsequently 
pointed out the place in the canal where the 
"remains" had been thrown. Before the 


Sessions Judge, the appellant admitted that ' 


he had made the foregoing statements and 
that they were correct. The evidence against 
the appellant, so far as the charge under 
section 201, Indian Penal Code, is concerned 
is tnus overwhelming and I have not the 
slightest doubt of his guilt in respect of that 
offence. 

T, accordingly, maintain the conviction of 
the appellant for the offence under that 
section, As regards the sentence, I do not 
think that the imposition of a fine was 
necessary or appropriate, and I, therefore, set 
aside that portion of it, but in all other 
respects I leave it unaltered. 

The appeal is accepted to the extent above 
indicated, but is otherwise rejected. 


Appeal partly accepted. 
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ALLAHABAD HIGH COURT. 
On1uINAL Revision Paritios No, 230 or 1913. 
November 19, 1913. 

Present; —Justice Sir George Knox, Kt. 
SUMESHWAR AND OTHERS —APPLIOANTS 

: l versus 
EMPEROR—Opposrre PARTY. 

Criminal Procedure Code (Act V af 1898), s. 
Transfer of criminal case— Grounds. 

The transfer of a criminal case should not necessarily 
be ordered simply because an accused person thinks 
that he would not get an impartial trial, but the real 
question to be considered is whether on the facts 
disolosed in the application for transfer, there arises 
a reasonable inference that the Magistrate who is 
seized of the case may be prejudiced willingly or 
unwillingly against the accused. 

Farzand Ali v. Hanuman Persad, 19 A, 64; Ram 
Kishen Das v. Emperor, 17 Ind. Cas. 667; 18 Or. L. J. 
823; 10 A. L. J. 357; 35 A. 5, distinguished. 


Application against an order of the 
District Magistrate of Allahabad. 

Mr. Parey Lal Banerjee, for the Appli- 
cants. 

The Government Advocate, for the Crown. 


JUDGMENT.—This is an application for 
trausfer of a trial pending in the Court of 
Mr. Abdul Kadir Ali, Magistrate, first Class, 
to the Court of some other competent Magis- 
trate. It appears from an affidavit filed on 
behalf of the applicants that the Police sent 
up a charge-sheet A., recommending the pro- 
secution of six persons for an offence under 
section 420, Indian Penal Code. Two out of 
the ix accused were produced and stood 
their trial before Mr. Abdul Kadir Ali. 
The other four could not be found. The 
two who were tried were convicted, and 
after their conviction three out of the four 
remaining accused surrendered themselves and 
are now on trial before the same Mr. Abdul 
Kadir Ali, In the course of his judgment 
in the previous case, the Magistrate delivered 
himself of two sentences, and it is these two ` 
sentences which are said to create an appre- 
hension in the minds of the present accused 
that the mind of the Magistrate is pre- 
judiced against them. In the first sentence, 
the learned Magistrate says:— There is ample 
evidence on the record to show that the two 
accused and their four companions took the 
girl to the complainant’s house, represented 
her as a Brahmin: and after taking Rs. 100 
from the complainant married her to his son.” 
The second sentence is to the effect that the 
girl in question gave her evidence in a very 
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straightforward manner. She stated that 
‘she was taken to the complainant’s house by 
‘the two accused and their four companions. In 
both the sentences, there is nothing to show 
that the learned Magistrate had come to any 
judicial finding that the four persons who 
were with the two accused, who were convict- 
ed in the first trial, were any one or more 
of the present accused. There is nothing to 
_ Bhow that the Magistrate applied his mind to 
any act performed by these four accused which 
. would definitely stamp them as persons whose 
ease had been considered by him and about 
whom he was satisfied that they were one or 
more of the present accused.’ An application 
for transfer was made to the District Magis- 
trate and on that application the District 
Magistrate has said that he has no ground 
for thinking that Mr. Abdul Kadir Ali, when 
considering the evidence, will, in any way, be 
affected by any remarks that he may have 
made in the previous case. Mr. Abdul 
Kadir Ali himself says that so far as the 
present accused are concerned, he has not 
made up his mind and is nob in any way pre- 
judicad. All these circumstances combined 
lead me to the conclusion that this is a case in 
which I should.not interfere. The learned 
Vakil for the applicants referred me to two 
cases, one being Farzand Ali v. Hanuman Prasad 
(1) and the other Ram Kishan Das v. 
Emperor (2), in which it has been laid down 
that the question which the Court has to 
consider in granting transfer is nob merely 
the question whether there has been any 
real bias in the mind of the presiding 
Magistrate against the accused but also the 
further question whether incidents may not 
have happened, which, though they may be 
susceptible of explanation and may have 
happened without there being any resi. bias 
in the mind of the Magistrate, are nevertheless 
Such as are calculated to create in the mind 
of the accused a reasonable apprehension that 
he may not have a fair and impartial trial. 
In both the cases cited, there were some in- 
cidents which had taken place and from which 
it appeared that the Magistrate trying the 
case might be biased against the acoused. 
In the present case, no such incidents have 
been put forward, and 1 feel sure that if they 
had.existed they would have been put for- 
. (1) 19 A. 64. 


(2) 17 Ina, Cas. 567; 10 A. D, J. 357; 13 Cr.L.J. 823; 
36 A. 6. 
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ward, In a former case Adit Prasad v. 
Fimperor decided by myself on the 2nd of 


“July 1918, I held that transfer of a case 


should not necessarily bo ordered simply be- 
cause an accused person thinks that he would 
not get an impartial trial but the real ques- 
tion to be considered is whether on the facts 
disclosed in the application for transfer, there 
arises & reasonable inference that the Magis- 
trate who is seized of the case may be pre- 
judiced willingly or unwillingly against the 
accused. The only ground on which a 
transfer could be supported in the present 
case is that it is made to appear to this 
Court that a fair and impartial inquiry or 
trial cannot be had in a particular Criminal 
Court subordinate to this Court. Now I 
find myself unable on the facia stated in the 
application before me to draw a reasonable 
inference that a fair and impartial inquiry 
or trial in this case before Mr. Abdul Kadir 
Ali cannot be had. I should be unwilling 


to consider without stronger ground that a 


Magistrate of the standing and experience 
of Mr. Abdul Kadir Ali, if in the present 
trial something in the evidence gave ground 
for entertaining a doubt in favour of the 
accused, would be so prejudiced by his con- 
clusions in the former case that he would 
not allow the benefit of such doubt to the 
accused in whose favour the doubt might 
arise. The application is dismissed. 
Application dismissed, 


PUNJAB CHIEF COURT. 

' Carmina ÁpPEAL No, 107 or 1913. 
May 19, 1913. 
Present: — Mr, Justice Shah Din. 
KARIM DAD—Convictr—APPELLANT 


VETEUS 


EMPEROR—Responpent. 

Penal Code (Act XLV of 1860), s.471—Using forged 
document—QGuiliy knowledge—Producing document 
before Patwari for mutation—Asking simply for entry 
im accordance with deed—Share sold altered—Area 
not altered —No offence. < 

The accused produced before a Patwari a sale-deed 
asking him to enter up mutation according to the 
deed with a view to its final attestation by the 
Tahsildar. 

It was proved that in the deed the share of the 
land sold had been altered, bub the area had in no 
way been tampered with. 
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The Patwari of his own motion entered the area in 
his register according to the altered share. 

When the patwari put up the mutation papers before 
the Tahsildar, the accused was presont, and he simply 
asked the Tahsildar to attest his mutation, On the 
vendor telling the Tahsildar that he had gold less 
than what was shown in the mutation paper, the 
acoused was asked to produce the registered deed, 
and it was then that it was discovered that the/ share 
had been altered. The accased said no more | bo the 
Tahsildar than this:— What was entered in th j deed 
should be entered in the mutation sheat’: 

Held, (1) that the offence under section 471, Penal 
Code, had not been committed; 

(2) that the accused did use as genuine the sale- 
deed in question before the. patwari; 

(3) that the evidence of the patwart and of the 
Tahsildar was wholly inconclusive to prove that the 
accused used the sale-deed fraudulently or dishonestly 
before these officers, knowing or having reason to 
` believe that ib was a forged document. 


-Appeal from the order of the Magistrate, 
. Ist Olass, exercising enhanced powers under 
section 30 of the Oriminal Procedure Code, 
Attock, dated the 20th January 19138, con- 
victing the appellant. 

Mr. B. R. Puri, for the Appellant. 

Mr. B. B. Petman, for the Respondent. 


JUDGMENT.—The appellant, Karim Dad, 
a khatíar of Mauza Nara, Tahsil Pindi Gheb, 
has been convicted by the Magistrate, Ist 
Class, Attock, of having fraudulently used as 
genuine a saleedeed, dated the 9th May 
1901, which he knew or had reason to be- 
lieve to be a forged document; and he has 
been sentenced under section 471 of the 
Indian Penal Code to rigorous imprisonment 
for five years including three months’ solitary 
confinement. 

The circumstances, under which the appel- 
lant is said to have used the deed in question 
(Exhibit P-A), are set forth in detail in the 
judgment of the Magistrate, I may note 
here that the date of the deed as given by 
the Magistrate is wrong and this mistake as 
to the date has crept not only into his judg- 
ment but also into his record; and neither 
of the Counsel who have appeared in the case 
has been able to give an explanation of how 
the mistake came to be made. The deed of 
' gale is clearly dated, 9th May 1901 and not 
9th May 1909 and in the mutation paper 
(Exhibit P-B) which was prepared’ by the 
patwart on the 23rd May’ 1912 (and not on 
the 24th as the Magistrate wrongly says in 
his judgment), the date is similarly entered 
as 9th May 1901 and not 9th May 1909. 

It is not disputed that what was sold by 
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the complainant, Itbari Khan (P. W. No. 4), 
to the appellant under the sale-deed in 
question was (besides the land with which 
we are not concerned in this case) 1/9th snare 
of 437 kanals and 12 marlas of land and not 
a 2/9th share thereof. It is, therefore, clear 
that the sale-deed in which the share sold 
is entered as 2/9ths has been tampered with 
since its registeration, as admittedly in the 
registration book, in which the sale-deed was 
copied, the entry is clearly of a 1/9th share. 
The questions for decision in this case really 
are; —(1) whether the appellant used the sale- 
deed in question as & genuine document; and 
(2) if he so used it, whether he used it 
fraudulently or dishonestly, knowing or 
having reason fo believe it tobe a forged 
document? In my opinion, the answer to 
the first question must be iu the affirmative, 
for the evidence of the Patwari Thakar Das 
(P. W. No. 2) makes it clear that the ap- 
pellant produced before him the sale-deed 
on the 23rd May 1912, with a view to muta- 
tion of the laud sold being entered up by 
him (the patwart) according to the usual 
procedure in the register of “mutations.” 
The object of the appellant clearly was to 
have the land sold which was covered by the 
deed mutated in his name on the strength of 
that deed, and’ with that object he handed 
over the deed tothe patwari. It is, therefore, 
clear to my mind thatthe appellant used 
as genuine the sale-deed in question on the 
23rd May 1912. The contention of the 
appellant's Counsel that his client is not 
proved to have used the document at all is, 
in my opinion, clearly untenable, and the 
authority cited by himin support of his 
position LAmbika Prasad "Singh v. Emperor 
(1)] is not in point. 


But with reference to the second question 
ag set out above, I think that the I. prosecu~ 
tion have failed to prove that the `a a "pellant 
used the sale. deed fraudulently or dishox'estly, 
knowing or having reason to believe that it 
was a forged document. In this connection, 


the important point to note is that although - 


in the deed the share of the land sold has 
beén altered from 1/9th to 2/9th, the area of 
the land has, in no way, been tampered with; 
it remains as before 48 kanals 12 marlas, the 
correct amount of land comprised in ` the 


(1) 35 0, 820; 8 Or. L. J. 398, > 
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2/9th share being 97 kanals 4 marlas, It is sale-deed; and if this is not proved, it must 


also noteworthy that the total area of the 
land sold, including the 59 kanals 16 mazlas 
of land with which we are not concerned in 
this case, is entered in the deed as 105 kanals 
8 marlas, and that total also has not been 
in any way altered, and admittedly this 
was the amount of land sold under 
‘the deed by Itbar Khan to, the appellant. 
It is clear, therefore, that the only fact 
which tells against the appellant is that 
instead of the l/9th share of, 473 kanals 4 
marlas of land as originally entered in the 
deed of sale, we now find an entry of 2/9ths 
share; and the question whieh I have to 
decide is whether that fact alone, taken 
with the facts established by the evidence 
of the wpatwart and. the Tahsildar as 
to the circumstances connected with the 
mutation proceedings of the 23rd and 24th 
May 1912, is sufficient to bring home to the 
appellant an offence under section 471, Indian 
Penal Code. All thatthe paiwarz proves 
is thatthe appellant handed over the sale- 
deed to him and said:— Tahsildar is coming 
to-morrow, have the mutation entered ac- 
cording to it so that the Tahsildar may 
attest it.” The appellant left immediately, 
and if wasin his absence that the pabwari 
read the deed and made a note of the necessary 
details on a piece of paper. He then. re- 
turned the deed to the appellant at his 
batthak, and subsequently ontered -up the 
mutation in the register, at the same time 
making a note to the effect that 48 kanals 12 
marlas had been entered in the deed by 
mistake and that 97 kanals 4 marlas should 
have been entered. The patward made this 
note because the 2/9ths share of the land 
would be 97 kanals 4 marlas and not 48 
kanals 12 marlas which was the 1/9th share of 
the land. The patwart distinctly states that 
he did not make any inquiry from the ap- 
pellant about the error in the deed. Now it 
is clear from this evidence that the appel- 
lant never asked the patwart to enter up 
mutation- of 2/9ths share of the land or of 97 
kanals 4 marlas which would be the correct 
area of that share; all that he did was to 
hand over the deed tothe patwart and to 
ask him to enter up mutation according to 
the deed with a view to its final attestation 
by the Tahsildar. The learned Counsel for 
he (Crown has admitted that it is not 
t pved that the appellant himself forged the 


be shown by proof of some definite facts that 
the appellant knew or had reason to believe 
that the deed was a forged one, and that he 
produced it before the patwars dishonestly or 
fraudulently with such guilty knowledge, 
Since the area of the land entered in the sale- 
deed was 48 kanals 12 marlas the appellant 
had no grounds for believing that the 
pitware would enter up mutation in respect 
of double that area in his register; in fact 
the presumption would be that the area 
specifically put down in the sale-deed would 
be entered by the patwart in his papers 
irrespective of the fraction of the share 
mentioned in the sale-deed. The fact that 
the paiwarz of his own motion entered double 
the area in his register is insufficient of itgelf 
to show any fraudulent or dishonest intention 
or guilty knowledge on the part of the 
appellant at the time when he was handing 
over the deed to the patwarz. The patwari’s 
evidence in no way helps the prosecution. 
Coming to the evidence of the Tahsildar 
(P. W. No. 1) all that he says is that the 
appellant was present before him on the 
24th May when the patwart put up the 
mutation paper No. 861 and that he (the 
appellant) asked him to attest his mutation. 
Witness never asked the appellant abont the 
share that he had bought, nor did the ap- 
pellant make any statement before the wit- 
ness that it was 29ths or 1/9th share or any 
particular amount of land which he had 
purchased. On the vendor telling the 
Tahsildar that he had sold less than what 
was shown in the mutation paper, the latter 
asked the appellant to produce the registered 
deed, ‘and it was then that it was discovered 
that the figure ‘2’ in 2/9ths was suspicious, 
The Tahsildar is clear that all that the ap- 
pellant said to him was this;-—"What was 
entered in the deed should be entered in the 
mutation-sheet.” 
_ In my opinion this evidence is wholly in- 
conclusive so far as the alleged guilt of the 
appellant under section 471, Indian Pena] 
Code, is concerned.. The appellant is not 
shown to have asked the Tahsildar to 
mutate 97 kanals 4 marlas in his name nor did 
he ever say to him that 2/9ths of the land and 
not 1/9th had been soldto him. On the face 
of it the deed related to the sale of 43 kanals 
12 marlas of land; and the total of the two 
areas sold, namely, 105 kanals 8 marlas, (the 
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other plot being 56 kanals 6 marlas in area) 
which total was in no way tampered with, 
clearly showed that 97 kanals 4 marlas come 
prised in 2/9ths share had not been sold to 
the appellant. In asking the Tahsildar, 
therefore, to order mutation according to the 
sale-deed the appellant must be presumed to 
have asked him to mutate in his name 105 
kanals 8 marlas in all, including 4S8 kanals 
12 marlas in question; and it is, in my opinion, 
a gratuitous assumption to say that because 
in the deed the share of one of the plots sold 
was mentioned as 2/9ths and not 1/9th, there- 
fore, the appellant in asking for mutation 
according to the deed, had asked for muta- 
tion of 97 kanals 4 marlas of which there was 
no specific mutation in the deed at all. 

The question whether the appellant was or 
was not present at the time when the sale- 
deed was registered, is, in my opinion, not 
very material to the present prosecution, but 
I may observe that the evidence of Jiwan 
Singh, registration moharrir (P. W. No, 8), is 
wholly insufficient to prove the appellant’s 
presence at the tfme of registration in 1901, 
and on this point I am not prepared to attach 
any importance to the evidenca of the com. 
plainant, Itbar Khan. The long interval of 
time between the date of the sale-deed and the 
date on which it was produced before the 
patwart for mutation, a period of very nearly 
eleven years, is, so far as it goes, a fact in 
favour of the defence; and it becomes all the 
more diffienlt for the prosecution to prove 
that on the occasion of producing the deed 
before the patwart or before the Tahsildar, 
the appellant had the necessary guilty know- 


ledge for being convicted of an offence under’ 


section 471, Indian Penal Code. 

I hold that it is not proved that .the appel- 
lant in this case used the sale.deed in ques- 
tion fraudulently or dishonestly on the 23rd 
or 24th April 1912, knowing or having reason 
to believe that it was a forged document; and 
I, accordingly, accept this appeal and setting 
aside the appellant’s conviction and sentence, 
acquit him. 

Appeul accepted. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. i 
URIMINAL Reviston No..133 or 1913. 
August 7, 1913. 

Present:—Sir Henry Drake-Brockman, Kr. 

J. C. 
VITHU AND orszns 
versus 


EMPEROR-—Orrosms PARTY. . 

Public Gambling Act (ITI of 1867), s. 13 — Public place — 
Inierpretation—Gist of offence under the section— 
Private property may be public place—Character and 
use of place determine question of tts being public. 

The expression ‘public place’ in section 13 of the 
Public Gambling Act, 1867, must be interpreted in 
connection with the expressions ‘public street’ and 

‘public thoroughfare’ with which it is joined. 

The gist of the offence under section 13 is such pub- 
licity of action that the ordinary passer-by cannot 
well avoid seeing it and being enticed—if his inclina- 
tion be that way-—to join in or follow the bad example 
openly placed in his way. 

A place may be a public place though it is the private 
property of an individual, but where a place is owned 
privately and has not been in any way dedicated to 
the use of the public, the question whether it is a 
public place depends on the character of the place 


APPLICANTS 


itself and the use actually made of it. 


Criminal revision against the order of the 
District Magistrate, Wardha, dated the 14th 
April 1918, confirming the conviction and 
altering the sentence passed by the Tahsildar 
and Magistrate, second Class, Arvi, dated the 
28th March 1913. 

Mr. N. E. Alekar, for the Applicants. 

Mr. G. P. Dick, for the Crown. 

"JUDGMENT.-—The applicants for revision, 
Vithu and Lakshman, by name, have been 
convicted and fined under section 13 of the 
Publice Gambling Act, 1867, for gaming in a 
publie place. Their appeals to the District 
Magistrate were. dismissed. It is now con- 
tended on behalf of the applicants that the 
place where they were found gambling 19 
not a ‘public place’ within the meaning of 
the section under which they have been con- 
victed. 

There is no dispute as to the circumstances 
in which the gambling took place. Some 
25 persons were collected at midnight on the 
22nd February last in a field of Mauza Wagda 
in the Arvi Tahsil from which the crops had 
been removed. The field appears to be bet- 
ween two roads, one of which is the regular 
cart-road connecting Wagda and [thlapur, 
the other being used by carts only when 
crops are vot standing and at other times 
by none but. foot-passengers:! from the former 
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ib is 500. and from the latter 100 yards 
distant. Play was carried on by the light 
of a Ditmar’s ‘Favorite’ lamp and there was 
a moon one day past the full. The distance of 
the spot from the abadi of Mauza Wagda 
is not exactly indicated by the record, but ib 
cannot be less than 200 or 300 yards. 

The gamblers were discovered by a party 
of Policemen headed by Sub. Inspector Jange- 
khan (P. W. No, 1) who was on horseback. 
It was Jangekhan who first noticed the light 
and by that time he had passed the village 
akhar (cattle-stand), about 100 yards from 
the abadi. The party were following the 
footpath above mentioned, not the regular 
‘cart. track to Ithlapur: they were made sus- 
picious by the light and going towards it 
eventually surprised the gamblers of whom 
four besides the applicants were arrested and 
challaned. The applicant Vithu and one of 
his co accused belong to Wathoda; Lakshman 
and two other accused live at Sirpur; and the 
6th person is a resident of Arvi. These three 
villages are respectively l, 5 and 24 miles 
from Wagda. 

The trying Magistrate gave the following 
reasons for holding the spot to bea ‘public 
place’ :— 

"The gambling went on a little after 
midnight. It took place in an open field 
without a standing crop. It could be seen 
from alittle distance from the akhar of 
Mauza Wagda. When the gambling was 
going on, the ‘Favorite’ lamp was burning 
and the light could be seen from the 
road passing from Wagda to Ithlapur." 

In appeal, the learned District Magistrate 
found as follows :— 

"The place was in a field belonging to 
Gopala and Narayana and was about ICO 
yards from the road going from .Wagda 
to Ithlapur. 1 consider from the actual 
practice and custom regarding fields that 
after crops are cut, the public are allowed 
to and actually do go into all parts of 
fields, althongh legally a tenant could 
prevent persons from going into his field. 
I think a place where all persons have 
free access and are nob obstructed from 
going falls within the meaning ofa public 
place in section 13 of the Gambling Aot. 
The mere fact that persons could be pre- 
vented, if the cultivator or owner wished 
to stop free access, does not take the place 
outside the meaning of the expression 
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‘public place’ in section 13 of the Gambl- 
ing Act. I think a ‘public place’ in section 
18 of the Gambling Act means a place 
which is, as a matter of fact, open to all 
persons, where any one could go without 
being stopped at the time when the 
offence was committed. The same place 
could be private property but nevertheless 
a public place’ for the purposes of section 
13 of the Gambling Act.” 

In showing cause against the rule issued 
by this Court upon the present application, 
the District Magistrate has cited Harz Singh 
v. Jadu Nandan Singh (1) and Emperor v. 
Jusubally (2). In the latter, a case under 
section 12 of the Bombay Prevention of 
Gambling Act, 1887, which for present 
purposes is identical in wording with 
the provision of the Public Gambling 
Act, 1867, now under consideration, the 
gist of the evil aimed at is such publicity 
of action that the ordinary passer-by cannot 
well avoid seeing it and being enticed—if 
his inclination be that way—to join in 
or follow the bad example openly placed 
in his way. Inthe Calcutta case, the spot 
resorted toby the gambler, was an open 
space situated one cubit from the bazar of 
a Municipal town but not divided from 
that basar by any wall or fence: no evi- 
dence was given to show that any one 
ever asked the owner for permission to 
enter or that any ons was ever prevented 
by the owner from entering. The learned 
Judges, (Ghose and Stephen, JJ.), after 
remarking that a place may be a public 
place though it is the private property 
of an individual, held that where a place 
is owned privately and has not been in 
any way dedicated to the use of the publie, 
the question whether it is a public place 
depends on the charactor of the place itself 
and the use actually made of it. Referring 
to Khudi Sheikh v. Emperor (8), where — 
ihe sopt in question was surrounded 
by a high compound wall, the Judges held 
further that where the place is an open piece 
of ground, ib is more easily presumed to be 
a public one than where it is surrounded by 
a wall, and eventually pronounced the spot 
under their immediate consideration to be a 
public place. 

(1) 81 ©. 642; SO, W. N. 45 


(2) 29 B. 386; 7 Bom, L, R. 
(3) 6 €. W. N. 33. 


1 Or. L, J. 349. 
3; 2 


8; 
333; 2 Cr, L. J. 262. 


912 : 
ATAUR SINGH t£. EMPEROR. ; 
In my opinion, the learned District 


Magistrate has not paid sufficient attention to 
what is evidently the gist of the offence 
for which the applicants have been convicted. 
I agree with what was said by Batty, J., on 
this point in the Bombay case above cited. 
Tt has also to be remembered that. according 
to a well-known rule. of construction, the 
expression “public place’ in section 13, Public 
Gambling ` Act, 1867, must be interpreted in 
connection with the expressions public street’ 
and ‘public thoroughfare’ with which it is 
joined: see Emperor v. Hussein Noor Mahomed 
(4). Reg. v. Thallman (5) and Reg. v.. Wellard 
(6). Two of the English cases referred to in the 
Indian decisions relied on by the District 
Magistrate in showing cause, were both con- 
cerned with the common law miedemeanour of 


indecently exposing the person, dnd in both 


there was & deliberate and successful intention 
to obtrude the person of the offender upon 
several members of the public. In the 
present case, there was evidently an intention 
to conceal the gathering: one of the 
witnesses for the prosecution describes the 
scene as a low-lying spot near a nala, while 
another referred to it when the light was 
frst noticed as ‘the jungle’, and there is also 
the important faet that the time chosen was 
the small hours ofthe morning. Had the 
Sub-Inspector not been on horseback, he 
would probably not have noticed the light at 
all. Nor can I agree with the District 
Magistrate in taking for granted a custom of 
the country making fields open to passers- 
by as soon as the crops are removed: so far as 
my experience goes, fields are avoided unless 
an established footpath runs through them. 
That a field without a well-trodden path 
“makes a most inconvenient thoroughfare must 
be a matter of general knowledge: at night 
this inconvenience is many degrees greater 
than in the day-time. ` 
The learned Standing Counsel, who at the 
District Magistrate’s request was asked to 
represent the Crown at the hearing, urged 
that the use of a good lamp by the gamblers 
constituted the spot chosen for their game 
a temptation to passers-by and indicated an 
“ intention on their part to attract new-comers. 
The lamp, however, was essential to the 
(4) 30 B. 348, 8 Bom. L. R. 22; 3 Or. L, J. 216. 
. (5) (1864) 33 L. J. M. O. 58; L. & O. 326; 9 I. T. 
425; 12 W. R. 88; 9 Cox. 0. C. 388. 


(6) (1885) 64 L. J. M. C. 14; 14 Q. B. D. 63; 61 L, 
T, 604, 38 W. R. 186; 15 Oox, O, C. 689; 49 J, P, 296. 
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carrying on of "play, and as I have already 
remarked ‘the place was low-lying and far 


' distant from the regular cart-track. 


On the whole, Lam unable to think that 
the applicants in this case can properly be 
treated as having gambled in a public place. 
Their convictions aud sentences are set aside 
and their fines, if paid, will be refunded. 

Üonviclions set aside. 





CALOUTTA HIGH COURT. 
APPLICATION FOR LEAVE TO APPEAL TO 
TEE PgivY Counc No. 35 or 1918. 

June 4, 1918. 
Present;—Sir Lawrences Jenkins, KT., 
Ohief Justice, and Justice Sir Áshutosh 

Mookerjeo, Kr, i 

ATAUR SINGH-—PETITIONER 

versus 

EMPEROR—Opposirse Parry, 


Privy Council Appeal—Criminal appeal— Diference 
of opinion between two Judges—Reference to third 
Judge—Decision of third Judge, application for leave to 
appeal against-~Letters Patent, cl. 41. 

Under clause 41 of the Letters Patent, no appeal 
lies from the judgment of a Judge of the High Court 
passed in a criminal appeal on a reference to him in 
consequence of a difference of opinion between the 
Judges whe originally heard the appeal. 


Application for leave to appeal to Privy 
Council from the decision of Mr. Justice 
Stephen, Mr. Justice D. Ohatterjee andjMr. 
Justice Carnduff, in Criminal Appeal No. 687 
of 1912 and Reference No. 24 of 1912. See 21 
Ind. Cas. 882; 17 CO. W.N. 1213; 14 Cr.L..J. 642. 

FACTS.—4A criminal appeal in a capital 
sentence case was heard by Mr. Justice 
Stephen and Mr. Justice D. Chatterjee. 
The former was of opinion that the appeal. 
should be dismissed, but the latter thought 
that the appellant should be acquitted. The 
matter was then heard by Mr. Justice 
Carnduff, who held that the appellant was 
guilty but that the capital sentence should 
not be confirmed, but a sentence of trans- 
portation for life should be passed. 

This application was then made on behalf 
of the accused. < , 

Babu Jogendra Narain Majumdar, for the 
Petitioner. 

JUDGMENT.—We reject the application, 
not because we express any opinion ‘on 
the merits, but because our only powers 
to grant leave is under clause 41 of the 
Letters Patent and the present case does 
not come within that clause. 

-Leave refused. 


an 
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; MADRAS HIGH COURT. 

SECOND Ürviz Arrear No. 1376 or 1912. 

August 1, 1913. 
Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
SREE BALUSU BUCHI SARAVA- 
GARUDU GARU-—APPELLANT 
versus 
KOVVURI VENKATA RAJU AND OTHÉRS— 
RESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 3, 158— 
Ryoti land other than old waste— Old waste at time of 
passing oj Áct. 

A piece of land, which was clearly vyott land 
on the date when the Madras Estates Land Act came 
into force, but which the landlord was unabla at that 
time to prove to be "old waste” under either of the 
sub-clauses of section 3, must be held to have then 
been ryot? land other than old waste. 

The clause added by the amending Aob'of 1909 to 
section 153 applies only to non-ocoupanoy ryots 
included in section 6, clauses 3, 4 and 6 of the Aot. 


Second appeal from the decree of the Dis- 
trict Court of Godavari at Rajahmundry, in 
Appeal Suit No. 260 of 1910, preferred 
&gainst that of the Court of the Deputy 


Collector of Godavari in Summary Suit No. 


829 of 1910. 


Mr. G. Venkatramiah, for the Appellant. 
Mr.: B. Narasemha Rao, for the Respond- 
ents. 


JUDGMENT. TUM 

Sapasiva AYAR, J.—Section 23 ‘of the 
Madras Estates Land Act says that a 
land "shall be presumed to be ryott 
land other than old waste" until the con- 
irary 18 proved. The important question in 
issue in this case is whether the plaint land 
is ryote land coming under the definition of 
old waste or ryobi land not coming under 
the definition of “old waste.” For, if ib 
was not “old waste,” section 6 gives the 
vyot in possession on the date of the passing 
of the Act an occupancy right in the land; 
and this suit by the landlord (appellant 
before us) in ejectment was rightly dismissed 
by the lower Courts. Old waste is defined in 
section 3, clause 7. Clause 7 contains twosub- 
clauses l- and 2. The plaint land ad- 
mittedly does not come under sub-clause (1). 
As regards sub-clause (2), there are two parts 
init. The land in question does not come 
under the description of the land ia the 
second part, that is, land in respect of 
which an ejectment decree against the rot 
has been obtained before the coming into 
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force of the Act. As regards the first part 
of sub-clause (2), it refers to aland which 
has remained without occupancy rights 
being held therein at any time within a 
period of not less than ten years immediately 
prior to letting by the landholder after 
the passing of the „Aob, To find out 
whether a land was ‘old waste” or not 
at the time of the passing of the Act, a 
definition which says that a land shall ba 
considered as old waste at the time of a 
letting after the passing of the Ast, if 
certain conditions are then fulfilled, cannot ba 
resorted to, because section 6 applied at 
once ou the passing of the Act, and when 
once occupancy rights are vested in a ryot 
at the time of the passing of tne Act, the 
land ceases to be old waste. 

Hence, it seems to me, that the plaint 
land, which was clearly ryoft land (that 
is, cultivable land other than private land 
according to the definition in section 3 
clause 16) on the date of the coming iuto 
foroa of the Land Act and which laud the 
landlord could not then prove to be “old 
waste" under either of the sub clauses of 
section 3, must be held to have then been 
ryott land other than old waste. If so, the 
defendant got a right of occupancy then 
under section 6 and could not ba ejected 
thereafter. 

As to the argument that the addition 
made to section 153 by the amendment 
Act of 1909, namely, “nothing shall affect 
the liability of à non-oesupanoy ryot to be 
ejected onthe ground of the expiry of the 
term of a lease granted before the passing 
of this Act,” that this addition would 
become useless if all non-occupancy ryots 
in possession gob occupancy rights on tha 
passing of the Act, there are certain kinda 
of non-occupaney ryots included in section 
6 clauses 3,4 and 5 of the Act, who do 
not obtain occupancy rights even if they 
were in possession on the date of the 
coming into forca of the Act. Tae 
additional clause inserted by the amendiag 
Act in ssction 153 would apply to such lands. 
On thes» grounds, I would dismiss this 
second appeal with costs. 

If the land wan "old waste,” section 157 of 
the Act, as interpreted in Ohagantt Atehaparazu 
vy. Yelugoti Kristin: Yachandrulavaru (1) will 


(1) 19 Ind. Cas. 225; 24 M. L. J. 402; 13 M. L. T. 
329; (1918) M. W. N. 378. 
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bar this suit. Butitis unnecessary to base 
my decision on that ground, as the correct- 
ness of that decision has been attacked in 
ihe arguments before us. i 

TYABJI, J.— lhe plaintiff prays for an 
order of ejectment against the defendant, 
his tenant ; the tenant alleges, on the other 
hand, that he is a ryot in possession of 
the land at the date when the” Madras 
Estates Land Act came into operation, 
having been admitted by the plaintiff 
inte the possession of the land which he 
alleges is ryotz land not being old waste 
and on this ground the defendant contends 
that he has the right of permanent 
oceupancy in his holding. The first ques- 
tion, thereforé, we have to decide is whether 
the land is roytt land not being old waste. 
The defendant relies upon section 23 of 
the Madras Estates Land Act which raises 
the presumption that any land, the nature 
of which] lit is necessary to determine, is 
ryott land other than old waste, until the 
contrary is proved, The onus, therefore, 
is on the plaintiff to establish that the 
land in question is old waste land. He 
seeks to do so by establishing that the land 
falls within the terms of section 3, sub- 
section 7, clause (2). That clause, according 
to the learned Pleader for appellant, is 
applicable to the facts of this case, his 
contention being that the land in question 
is old waste because at the time of the 
taking of the land in 1909 by the landholder 
ib had remained without any occupancy 
rights being held therein within a continuous 
period of 10 years, namely, from 1899 to 
1909. It is admitted by the respondent 
that up to 1904, the land in question was 
not subject to any occupancy rights; and 
that it bad been let to tenants under 
leases of varying terms ~ the last of which 
expired in 1904. In that year, the present 
ienanb obtained a lease for five years and 
took possession of the land under his 
lease. Itis also admitted that, up to the 
time when the Act came into operation, 
namely, ist July 1908, the land was not 
subject to any occupancy rights: but the 
respondent contends that on the Ist July 
1908, while he was in occupation of the 
land in question, it became impressed with 
occupancy rights by the operation of the 
Act and he relies on section 6 for this 
contention. The question, therefore, at this 
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stage is whether the land was impressed 
with oceupanoy rights on the Ist July 1908 
by reason of the provisions of any section 
of the Act. l 

Now, section 6, on which reliance `is 
placed by the respondent, does not deal 
directly with the question in what way 
occupancy rights may be acquired in lands 
which up to the coming into operation of 
the Act were without ocoupancy rights. 
Nor does it say in what way lands such 
as would come within the description of 
‘old waste’ may be turned into ryoti land. 
But the section proceeds on the assumption 
to which it appears, are 
ryott lands not being old waste. 16 is, 
therefore, to my mind rather unsatisfactory 
that when we -have to determine the 
question whether the particular piece of 
land, which atone time was not subject 


-to occupancy rights, became subsequently 


impressed with such rights, we should fall 
back upon a section which deals with 
land, which ez hypothesi is subjech to 
occupancy rights. [ feol constrained, 
however, not without a great deal .of 
hesitation, to come to the conclusion that 


-in such a case also the person claiming 


that the land is old waste must affirmatively 
establish that the land in question comes 
within the definition of old waste con- 
tained in some provision -of the Act such 
as section 3, sub-section 7; clause l ‘and as 
a consequence must, if necessary, prove that 
there are no occupancy rights in the land, 
TI come to this conclusion on a consideration 
of the presumption raised under section 23 
and the definition contained in section 3 
clause 16 of ryott land together with the 
provisions of section 3, clause 7, relating to 
the definition of old waste. 

Turning then to the definition of old 
waste in section 3 (7) and to- the means 
which are provided in it for establishing 
that any land is old waste after the Act 
game into operation, it is admitted that 
the plaintiff has not obtained a final ` 
decree of a competent Civil Court establish- 
ing that the ryott has no occupancy right 
before the passing of the Aot. It is also 
admitted that the land in question was not 
possessed by the landholder, or his pre- 
decessor-in-title for a continuous period of 
not less than 10 years. Nor has it con- 
tinuously: remained- uncultivated during 
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that time so that the two modes of 
affirmatively establishing that the land is 
old waste, which are referred to in the 
6th clause of section 3, cannot ‘avail the 
plaintiff. It follows thatthe lower Courts 
have not erred in holding that it was for 
the plaintiff to establish that the land in 
question was old waste and that they had 
not succeeded in discharging their bprden. 
For these reasons, I agree that this appeal 
must be dismissed with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Orvis Aprrzan No. 17 or 1913. 
May 19, 1913. 

Present; —Mr, Justice Tudball and 
Mr. Justice Rafique. 
MANENDRA GOPAL MUKERJI— 
OPPOSITE PARTY-—AÀPPELLANT 

Versus 


LACHHMAN PRASAD AND ANOTRER-— 


ÁPPLICANT3— RESPONDENTS. 

Companies Act (VI of 1882)—Shares applied for on 

certain conditions —Conditions not fulfilled—Applicant's 
. position —Creditor. 

A limited company issued a prospectus for the 
purpose of starting a branch company at Fyzabad 
and invited subscribers. A. applied in the 
ordinary form for a share in the branch company 
if it was started. The application was entertained 
anda share allotted to him, A branch company, 
however, was not started at Fyzabad, The directors, 
subsequently, passed a resolution thatas there was 
no prospect of starting a branch company at Fyz- 
abad,t he conditional share-holders might be paid. 
Afterwards, the company failed and went into 
liquidation. As name was still on the register 
of members and he was called upon to pay the balance 

-due on his share: 

Held, that he was not liable to make good the 
balance as he was not a member of the company but 
was only a creditor of it, f 

First ¢ppeal from an order of the District 
Judge of Meerut, dated the llth October 
1912. —— 

Dr. Si N. Sen, for the Appellant. 

Mr. Nihal Ohand (with him the Hon’ble 

Dr. Tej Bahadur Sapru), for the Respondents. 

JUDGMENT.—These four appeals are all 
connected and are governed by this judgment. 
The facts are very briefly. as follows:— 

A company was started in Meerut in 1904, 
which was called the Ganga General Mills 


Company, Limited. Its ‘object, apparently, 
was to carry on business of any and every 
description that can be done under the sun. 
Apparently, in 1906, this company considered 
the advisability of starting & branch Mill 
at Fyzabad or its suburbs. It accordingly 
issued a prospectus and invited the public 
to subscribe the necessary capital. The 
present appellant put in an application in 
the ordinary form in which the following 
condition was entered:— 

‘These shares are subscribed only on 
condition that any Mill is started in the 
suburbs of Fyzabad.” 


The application was entertained by the 
directors and shares were allotted, but no 
Mill was started at Fyzabad. Subsequently, 
on the 27th of September 1909, a resolution 
was passed by the company that “as thera 
was uo prospect of starting a branch factory 
at Fyzabad, the conditional share-holders 
may be paid.” In other words, the company 
finding that they could not raise sufficient 
funds to carry on the business of the com- 
pany at Fyzabad made up its mind to take 
the course that it could honestly take, 7. e., 
to refund the sum it had already taken 
from the applicant. After this, the company 
failed and went into liquidation. The 
present appellant’s name was on the register 
of. members and he was called upon to pay 
the balance due on the shares. The Court 
below has held that he is a member of the 
company and, therefore, must pay the balance 
due from him, Hence-the appeal. A pre- 
liminary objection is taken that the notice 
required by section 169 of the Companies 
Act has not been given within the time pre- 
seribed by law and nor has the time been 
extended. On ib being pointed out that the 
learned Judge of this Court before whom 
the appeal was presented, extended the time 
for service of notice, it was urged that it 
was an ex parte order and the present case 
was nota fit one for the granting of such an 
order. An affidavit was filed by the appel. 
lant to the effect that he had been misled by 
the legal advice given to him and hence 
the delay in making the appeal and applica. 
tion. We do not deem it necessary to go 
in detail into this question. The circum- 
stances are peculiar and, in our opinion, in 
such circumstances, extension of time ought to 
be granted and has properly been granted, 
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In regard to. the merits of the case the 
decision depends upon the question as to 
whether the condition on which the present 
appellant applied for shares was a condition 
precedent to his becoming a share- holder in 
the company. We have little hesitation, 
looking to the facts of the case and the sub. 
sequent conduct of the company itself, that 
it was clearly understood by the present 
appellant and the company thatit was a 
condition precedent that, a branch Mill 
should be started at Fyzabad or its suburbs. 
IÉ it had been otherwise, there would. have 
been no necessity for the company to. pass 
the resolution of the 27th of September 
1909. It appears that the company wished 
to raise funds locally andthe persons living 
in, Byzabad were willing to subscribe provid- 
ed. that a Mill was started there. The learned 
Advocate for. the respondents admits that if 
the condition isa condition precedent as 
stated above, the appellant is entitled to 
succeed. In view of the facts stated above, 


we. have no hesitation in saying that the: 
The: 


sondition was a condition precedent, 
appellant is not member of the company but 
apparently is. a creditor and entitled to get 
back what he has already paid. We allow 
the appeal and seb aside the order of the 
Court below. His name will be removed from 
the list of-contributories. The appellant will. 
get his, costs in both Courts. 
Appeal allowed: 





MADRAS HIGH COURT. 

Civi, Revision Perron No. 410 or 1912, 
October 17, 1913. 
Present:—Mr. Justice Tyabji. 
ARDAJERI RAMA REDDI-PraimTIFF—- 
PETITIONER 
versus 
KARPI SIVAGA AND OTAERS— DEFENDANTS 
— RESPONDENTS; 

Madras Estates, Land Act, (I of 1908), ss. 168, 189— 
Suit for ejectment—Jurisdiction of Civil or. Revenue 
Courts. 

Suits for ejectment from ryott lands can only be 
entertained. by the Revenue Courts, and only in cases 
provided for by the Act. 

Except under section 168, a suis for ejectment will 
not He in a Civil Court when the lands are ryoti lands 
within the meaning of the Act. The provisions of 
the Act with.reference to suits for ejectment are 
exhaustive, 
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Petition praying the High Court to revise 
the order of the District Court of Bellary, 
dated the 6th December 1911,in Civil Mis-, 
cellaneous.-Appeal No. 5 of 1911. 


Mr. N. T. Shamanna, for the Petitioner. 
Mr. 9, Srinivasa Iyengar, for the Respond- 
ents, 


JUDGMENT.—The question in this peti- 
tion is whether the District Munsif and the 
District Judge in appeal from the Distriot 
Munsif were right in holding that they had 
no jurisdiction to entertain the suit and in 
returning the plaint to be presented to a 
Revenue Oourt. The question whether or 
not the lower Courts bad jurisdiction depends 
on the question whether the Madras Estates 
Land Act is operative with reference to the 
rights of the parties in the lands referred to 
in plaint; and that question in turn depends 
upon whether defendants Nos. 1 to 4 are or 
are not ryots of the land or whether the land 
is (as alleged in the plaint) either private 
land,or "old waste" within the definition in 
the Madras Estates Land Aot. 

It was argued in the first instance before 
me that the lower Court's decision cannot be 
upheld, because, before they could decide the 
question whether they had jurisdiction, they 
should have given the plaintiff an, opportunity 
of showing what he alleged, namely, that the 
lands were private lands. The issue tried by 
the learned District Munsif with referenge to 
this allegation was whether the suit land was 

“old waste! and that issue, it is contended, 
does not represent the allegations of the 
plaintiff in the 2nd paragraph, ofthe, plaint. 
It seems to me, however, that the effect of 
the said allegations is that the lands in 
question are old waste lands, and that 
appears to have been the plaintiff's conten- 
tion before the District’ Munsif.. In,’ any 
case, whether. his contention was that thé 
lands were old waste or that they were 
private lands, the burden of proving" his alle- 
gation 18 expressly thrown upon him by the 
provisions of the Madras Estates Land Act; 
and I am of opinion that full: opportunity 
was given to the plaintiff to support his- alle- 
gation, in whichever form he wished. to 
make it, by adducing evidence and that when 
the time for -adducing evidence came, he 


elected to proceed on.tho basis that his alle- 


gations in the plaint were that the land was 
old.waste. As the plaintiff. did not adduce 
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any evidence to support his contention, the 
District Munsif has rightly bald that the 
lands must be taken to be ryotz lands. 
Assuming that the lands are got? lands, 
the question is whether the jurisdiction of 
the Civil Courts to adjudicate upon a suit for 
ejectment is taken away by any legislative 
provision. The section purporting to deal 
with the question of jürisdietion in regard 
to such lands as are in question before me is 
primarily section 189 of the Estates Land Act. 
"That section refers tothe schedule to the 
Act for determining in which cases the 
Collector or other Revenue Officer shall have 
jurisdiction, and in its terms ousts the 
jurisdiction of the Civil Courts only to the 
extent that jurisdiction is conferred on the 
Re"4nue Courts, The schedule, on the other 
hand, refers to all the various provisions 
contained in the Act with reference to 
suits for the reliefs which are specified; so 
that section 189, toa great extent, merely 


repeats by  referenes to the schedule 
the provisions already contained in the 
Act, If I am correct in this, then section 


189 must not necessarily be construed so 
as to leave free the jurisdiction of the 
Civil Courts which existed prior to the Act 
unaffected save by such jurisdiction being 
apportioned between the Revenue Courts 
and the Civil Courts. For it may happen 
that, if, in accordance with the provisions of 
section 189 itself, reference is made to 
another provision of the Act, that provision 
may be found to have the effect of ousting 
the jurisdiction of the Civil Courts com- 
pletely, and re-placing it by a jurisdiction 
vested in the Revenue Courts but restricting 
the jurisdiction of the latter Courts so as to 
prevent either the Civil or the Revenue 
Courts from exercising a particular species 
of jurisdiction which might have been vested 
in the Civil Courts prior to ‘the Act. After 
hearing tbe very careful arguments for 
which I £m indebted to the learned Pleaders 
who argued the case before me, I am of 
opinion, though not without much doubt, 
that in regard to the jurisdiction connected 
with suits for ejectment from ryotd lands, 
such may be the result of the various 
provisions of the Act. It appears to me, on 
the whole, that suits for ejectment from ryoti 
lands can only be entertained by the Revenue 


Courts, and only in cases provided for by 
the Act, 
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In order to consider this point, it will be 
necessary to refer to the various provisions 
in the Act relating to suits for ejectment. 
They fall under five heads; first, as against 
trespassers, next, as against non-occupancy 
ryots, thirdly, as against ryots of old wastes, 
fourthly, as against occupancy ryots, and 
fifthly, as against tenants of private land, 
First, in regard to trespassers, if payment 
has beén received from them under section 
45 of the Act, then the. Ist explanation to 
section 6 implies that the Collector may 
entertain a suit for ejectment. Section 
163 gives jurisdiction to Civil Courts as 
against a person who has occupied ryo& land 
and has not been admitted as a ryot. This 
jurisdiction is specifically given to the Civil 
Courts and must bs read with the expla: 
nation to section 6. Secondly, with res- 
pect to non-occupancy .ryoís, section 49, 
sub-section (4), émpowers the Collector to 
eject if the rentis not paid; aud section 
153 collests together the various grounds 
on which. ejectment may .be granted as 
against @  noh-oceupanecy ryot, expressly 
providing that sucha ryotis not obherwise 
liable tò ejectment. Thirdly, as regards 
rydts of old waste section 154 gives the | 
right of ejectment tothe Revenue Courts. 
Fourthly, as regards ocoupancy ryote, section 
151 empowérs the Collector to eject in cases 
mentiotied therein. Ftfthly, with reference to 
a tenant of private land, there can be eviction 
by thé Collector under section 158 for arrears 
of rent. 

It is unnecessary to consider these provi- 
sions further, except in so far as they relate 
With reference 
to them, it seems to me that the sections, [ 
have referred to, are exhaustive and their 
combined effect is that except under section 
163, a suit for ejectment will not lié in a 
Civil Court when the lands are ryoti lands 
falling under the Act. It is conceded that 
section 163 apes nob apply iu the present. 
case. 

lf I am ight that the relationship bet- 
ween thé parties to this suit must be taken 
to be that between a land-holder and a ryot 
and that the provisions of the Act, with re- 
ference to suits for ejectment between a 
land-holder and his ryot, are exhaustive, then 
it is clear that such suits cac, if at all, be 
brought before the Revenue Courts; and, 
therefore, without considering the farther 
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question raised before me by Mr. Srinivasa 
Iyengar, whether in the present case any 
suit will lie for ejectment even in the Re- 
venue Courts, ib will follow that the Civil 
Courts at any rate have no jurisdiction to 
entertain a suit for ejectment in such cireum- 
stances as are now present. 

I cannot say that I feel very sure of the 
ground on which I have proceeded, but, on 
the whole, I think this petition must be dis- 
missed with costs. 

Petition dismissed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Snoonp Crvin ApPPEAL No. 132 or 1912. 
July 18, 1913. 
Present:—Mr. Mittra, Offg. A. J. C. 
NANA-—DEFENDANT—À PPELLANT 
versus 


MULCHAND-—PiaAIvrIE— RESPONDENT. 

Suita Valuation Act (VII of 1887), s. 11—Erroneous 
valuation under mistake of law covered by the sec- 
tion-—Objection to jurisdiction not raised before final 
. decree——-Second appeal — Foreclosure suit — Value for 
purposes of jurisdiction depends on whole amount claimed 
— Mere change of forum not prejudicial. 

Section 11 of the Suits Valuation Act covers also 
an erroneous valuation under a mistake of law, 

Aklemannessa Bibi v. Mahomed Hatim, 31 O. 849 
at p. 856; 8 O. W. N. 705, followed. 

Dinesh Ohunder Roy v. Sarnamoyi Debi, 1 C. W, N. 
186 and Edward Dalgliesh v. Ramdhari Sahu, 4 O. L, 
J. 509, referred to. 

Where there is nothing to show that any objection 
as to jurisdiction was ever taken ab any stage of the 
proceedings before the final decree and although an 
objection was taken in the memorandum of appeal 
to the lower Appellate Court, but it was nob argued 
by the appellant's Pleader, the High Court would re- 
gard the defect of jurisdiction cured by section 11 of 
the Suits Valuation Act. 

The value for purposes of jurisdiction in a fore- 
closure suit depends not on the principal but on the 
total amount claimed. 

The mere change of forum consequent on the under- 
valuation cannot of itself betreated as prejudicially 
affecting the disposal of the suit on the merita within 
the meaning of section ll, for that is the very 
case premised and provided for by the section. 


Appeal against the decree of the District 
Judge, Nimar, dated the 13th December 
1911, confirming that of the Ist Munsif, 
Khandwa, dated the 22nd August 1911. 

Mr. G. P. Dick, for the Appellant. 

Dr. H. 8. Gour, for the Respondent. 
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JUDGMENT.—The  plaintiff-respondent 
filed a suit in the Court of the first Munsif, 
Khandwa, claiming rupees three thousand 
seven hundred and thirty-two, or in default 
foreclosure on the foot of three mortgages, 
the aggregate amount of the principal thereby 
secured being rupees five hundred and thirty- 
five. The pecuniary jurisdiction of the 
Munsif is limited to suits, the value of the 
subject-matter of which does not exceed one 
thousand rupees. Before the issue’ of sum- 
mons to the defendant, the Munsif returned 
the plaint for presentation to the proper 
Court, holding that he had no jurisdiction 
to try the suit. The plaintiff filed an appeal 
to the District Judge from the order returning 
the plaint. The defendant appeared in 
person before the District Judge and it is 
not clear what position he took up before 
him. The District Judge thought that the 
value for purposes of jurisdiction was the 
same as for Court-fees. He remanded the 
suit for trial on the merits by the first 
Munaif. 
appeal was preferred by the defendant. 
After the remand, no objection to the jurisdic- 
tion was taken in the first Conrt, and 
eventually a decree for the full ` nount 
claimed was passed. The defendant then 
appealed to the District Judge and in his 
third ground of appeal questioned the juris- 
diction of the Munsif, but at the hearing this 
ground was nob argued. The District Judge 
dismissed the appeal. The defendant has 
now preferred this second appeal and the 
only point argued before me is that the 
suit was beyond the jurisdiction of the 


. Munsif. 


Both parties are now agreed that the 
value for purposes of jurisdiction in a 
foreclosure suit depends not on the principal 
but on the total amount claimed, as has 


been recently held by this Court in Kothiram ' 


v. Gannatt (1). It is thus obvious that the 
suit should have been tried by the Sub. 
ordinate Judge and the first appeal heard by 
the Divisional Judge. The respondent relies 
on section 11 of the Suits Valuation Act as 
curing the defect. I think the contention 
on behalf of the respondent is sound. In 
the first place, there is nothing to show that 
any objection was ever taken by the defend- 


(1) 17 Ind, Cas. 886; 8 N. L. R, 179. 
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ant at any stage of the proceedings before 
the final decree and although an objection 
was taken in the memorandum of appeal to 
the lower Appellate Court, it was not argued 
by his Pleader. 
'". The learned Counsel for the appellant, 
however, argues that the section has no 
application except in the case of an over- 
valuation or under-valuation. In this case, 
it is urged that all the facts relating to 
value were correctly stated in the plaint 
and the plaintiff only made a mistake in the 
law applicable to the case. According to 
the appellant, the section refers to an over- 
valuation or under-valuation designedly made 
by a plaintiff in respect of the market-value 
of property which cannot be determined 
without an investigation. The plaintiff, in 
this case, in my opinion, must be taken to 
have valued his claim for - purposes of 
~ jurisdiction at Rs. 535; when he presented 
the plaint in the Court of the Munsif, though 
he has not expressly put this valuation in the 
plaint. J also think that erroneous valuation 
under a mistake of law ig covered by the 
section. ‘This view finds support in the 
judgment in Aklemannessa Bibi v. Mahomed 
Hatim (2), where Geidt and Mookerjee, JJ., 
say:— It seems to us to be clear that by the 
phrase over-valuation or under-valuation,’ 
the Legislature intended to include all cases 
of erroneous valuation.” The present case 
is analogous to the two Calcutta’ cases, 
Dinesh Ohunder Roy v. Sarnamoyt Debi (8) 
and Hdward Dalglish v. Ramdhari Sahu (4), 
According to the view which prevails in the 
Calcutia High Court, jurisdiction in suits 
for partition depends not onthe value of 
the plaintiff's share but on the value 
of the entire property to be partitioned. In 
both the cases, suits were filed inthe Court 
of the Munsif who would have jurisdiction 
.to try the suit if the value depended on the 
plaintiff’s share but not if it depended on 
what the practice of the Calentta High 
Court regards as the proper mode of valua- 
tion. In the last mentioned case, the first 
appeal should have been direct to the High 
Court, just as in the present case the appeal 
should have been tried by the Divisional 
Judge. In both cases, the High Court held 
that the defects were cured by section 11, 
(2) 81 C. 849 at p. 856; 8 C. W. N. 705. 


(3) 1C. W. N. 136. 
(4) 40. L. J. 509, 
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Lastly, it is argued that the appellant hag 
been prejudiced by having had a trial in an 
inferior Court and also by having had his 
appeal in a Court of inferior jurisdiction. 
As I have pointed out, this was also the case 
in the two Caleutta cases. To use the 
words of Muthusawmi Aiyar and Handley, 
JJ., in Raghava Ohariar v. Raghava Ohariar 
(5). “The mere change of forum consequent 
on the under-valuation cannot of itself be 
treated as prejudicially affecting the dis- 
posal of the suit onthe merits within the 
meaning of the section, for that is the very 
case premised and provided for by the 
section.” 

The appellant’s Counsel has not argued 
the other points taken in the memorandum 
of appeal. The appeal is dismissed with 
costs. 


Appeal dismissed. 
(5) 8 Ind, Cas, 545; 20 M. L. J. 726;8 M. L. T, 404. 


PUNJAB CHIEF COURT. 
SgcoND Orriu APPrAL No, 655 or 1918. 
December 3, 1913. 
Present: —Sir Arthur Reid, Kr., Chief Judge. 
JOTI PARSHAD —PLrAINTIFF— ÁÀPPELLANT 
versus 


SANT LAL-—DEFENDANT—-RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 120—Suit 
for recovery of share of moveables on death of widow of 
brother— Contest between two brothers—Plaintiff entitled 
to half and defendant wrongfully in possession of whole. 

‘A suit between two brothers for recovery by the 
plaintiff of his share of moveables left by the widow 
of a third brother, on the allegation that the plaintiff 
is entitled to a half and that the defendant has 
wrongfully taken possession of the whole on the 
widow’s death, is governed by Article 120 of the 
first Schedule to the Indian Limitation Act IX of 
1908. 

Mohmed Riasat Ali v. Hasin Banu, 21 C. 157 (P. C.), 
917. A. 155, Umardaraz Alt Khan v. Wilayat Ali 
Khan, 19 A. 169; A. W. N. (1897) 84, Khadersa Hajee 
Bappw v. Putten Veetil Ayissa Ummah, 6 Ind, Cas. 60; 
34 M. 611 (F. B.) 8 M.L.T. 4; (1910) M. W. N. 447; 
20 M, L. J. 288, relied upon. 


Second appeal from the decree of the 
Divisional Judge, Ambala Division, dated the 
10th January 1913, modifying that of the 
Munsif, lst class, Jagadhri, District Ambala, 
dated the 31st May 1912, decreeing the 
claim, 
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Lala Lajpat Rat, for the Appellant, 

Bakhshi Tek Ohand, for the Respondent. 

JUDGMENT. —This is a suit by one 
brother for recovery from another brother 
of half the jewelry and house left by the 
widow of another brother. 

The widow died in February 1908 and 
the suit was filed in January 1912. The 
appellant's case is that he was entitled to 
half and that the respondent wrongfully 
took possession of the whole on the widow’ 8 
death. 

Mahomed Riasat AU v. Hasin Banu (1), 
Umardaraz Ali Khan v. Wilayat Ali Khan 
(2) and Khadersa Hajee Buppu v. Puthen 
Veetil Ayissa Ummah (3) are clear autho- 
rity for the application of Artiole 120 of 
the Limitation Act, the result being that 
the suit was within limitation. The lower 
Appellate. Court was mistaken in thinking 
that the cases of Mahomed Riasat Ali 
Khan v. Basin Banu (1) dealt with a 
suit for a declaration only. Possession of 
moveables was included in the claim therein. 
Lasur Ohunder Doss v. Juggut Ohunder Shaha 
(4), cited for the respondent, does not help 
him. I decree the appeal, set aside so much 
of the decree of the lower Appellate Court 
as dismissed the suit for moveables, and 
remand the appeal under Order XLI, rule 
23, of the Code of Civil Procedure to the 
lower Appellate Court for decision in 
accordance with law. 

Oourt-fee on the memorandum of appeal 
here will be refunded. Other costs of. this 
Court will be costs in the cause. 


Case remanded, 
(1) 21 C. 157; 20 T. A. 155. ' 
(2) 19 A. 169} A. W. N. (1897) 34, 
(3) 6 Ind. Cas, 50; 34 M. 511 (F. B.) 8 M, L, T, 4; 
A W. N. 447; 20 M. L. J. 288, 
4 90 t 9. 





CALOUTTA HIGH COURT. 
SECOND Crvit APPEALS Nos. 4090 or 1910 
AND 98 or 1911, 

November 27, 1918. 
Present;—Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea, 
BENGAL COAL Co. LTD., — DEFENDANTS — 
APPELLANTS 
Versus 
RAJENDRA LAL MITRA— PrAINTIFF— 


RESFONDENT. 
Landlord and tenant<-Notice—Lease—Notice of terms 
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— License in lease to carry away fiatures on empiry of 
term, whether covenant to renew lease if fimtures not 
removed—Ouster—Joint possession= Defendant denying 
plaintif's right and not allowing plaintiff to enter land, 
uf ouster. 

If a person has notice of a lease, it ought to be 
taken that he has notice of the terms of the lease. _ 

A license in a lease giving to the lessee a right to 
carry away the fixtures on the expiry of the terma, 
does not necessarily involve a stipulation that if he 
does not garry them away, his lease would be re- 
newed. ‘The license cannot operate as a covenant 
under which the lessee could compel the lessor to 
grant a fresh term. 

Jogendra Chandra Mitter v. Rajendra Nath Mitter, 
9 Ind. Cas. 923; 18 0. L. J. 262, relied ppon. 

Unless there is an ouster of the plaintiff, he cannot 
sue for joint possession. If it is stated by the defend- 
ant in possession that the plaintiff has no right and 
if the plaintiff is refused leaye to enter the land, 
that js a case of actual ouster. 

Appeal from the decree of the District 
Judge of. Hooghly, dated August 30th, 1910, 
modifying that of the Sub-Judge of that dis- 
trict, dated March 22nd, 1909. . 

Babus Mohendra Nath Roy, Hemendra Nath 
Sen, Jogendra Nath Mukherjee, Khirode Lal 
Sen and Biraj Mohan Mozumdar, for the 
Appellants. 

Mr. B. Ohakravari? and Babu Shib Ohantra 
Palt, for the Respondent. 

JUDGMENT. A ' 

FLETOHER, J.— These are two appeals pre- 
sented against a judgment and decree passed 
by tbe learned District Judge of Hooghly, 
dated the 30th August 1910, reversing 
the judgment and decree passed by the learned 
Subordinate Judge. The snit was brought 
by the plaintiffs for joint possession of certain 
lands in which they claimed an 8-annas 
share. The first Court dismissed the suit; 
but, on appeal, the learned District Judge 
reversed the decision of the Subordinate 
Judge. Two appeals have been presented to 
this Court; one (No. 4090 of 1910) by the 
defendant No. 7, 7. e, the Bengal Coal 
Company, and the other (No, 98 of 1911) by 
the defendants Nos. 6 and 8. The case has 
been dealt, with very fully by the learned 
District Judge who has given a very long and 
careful judgment. When you look at the 
facts, the caseis one of extreme simplicity. 
The plaintiffs derive their title to the land 
through one Lachmi Narayan. The defend. 
ants Nos. 6 aud 8 claim title through one 
Gouri Sankar. It is not necessary to go into 
the intermediate title. The defendant No, 7, 
the Bengal Coal Company, olaim under & 
lease executed by Gouri “Sankar in their 
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favour, dated the 21st Ohazira 1262 of the 
Bengali year, which corresponds to 2nd April 
1856. Gouri Sankar had, prior to the 
granting of this lease tothe Bengal Coal 
Company, the defendant No. 7, acquired from 
Lachmi Narayan a lease of his share fora 
term of 51 years from the month of Fulgoon 
in the Bengali year 1262 tothe month of 
Magh in the Bengali year 1313; and, in that 
lease, was contained this clause:— If yon or 
your heirs be unwilling to takean Zara 
settlement of the said property on the expiry 
of the term, you or your ‘heirs shall take 
away such appurtenances which you make at 
your own cost" The lease expired on the 
expiration of the term of 51 years when an 
attempt was made by the plaintiffs to be put 
into joint possession but they were refused, 
The statements made in the written state- 
ment in this suit show quite clearly what the 
case made by the appealing defendants is. 
First of all, in paragraph 7, Sarat Chandra 
Mukherjee, that is, the defendant No. 6, sets 
up that he is entitled to have a fresh settle- 
ment and get a new lease granted under the 
terms of a covenant for renewal, Inthe 8th 
paragraph, he sets up another case that, even 
assuming that he is not entitled to a renewal, 
he is entitled, under the provisions of the 
Transfer of Property Aot, to receive a notice 
to quib before the plaintiffs can get a decree 
for khas possession and in the 12th paragraph 
he sets up a case that the plaintiffs cannot get 
joint possession unless they make an applica- 
tion for partition. The defence set up by 
the Bengal Coal Company is much &tronger 
because they set up that the plaintiffs’ 
suit is barred by estoppel, laches and 
acquiescence as well as by limitation, the 
defendant Company having been in adverse 


possession for 51 years upon a claim of: 
It seems to me that those: 


permanent title. 
are the cases on which the parties offered to 
defend. the suit when it was brought to Court 
and we are bound to consider those defences 
in deciding this cade. As my learned brother 
pointed ont in the course of the argument, if 
the sole defence that was raised in the suit 
had been thatthe proper remedy of the 
plaintiffs was by partition, then the plaintiffs 


could have either applied to the Court to have. 


the plaint amended by adding a claim for 
‘partition or they could have instituted 
another suit claiming partition. But the 
‘case i^ is nob proceeded on that footing at 
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all. These points have been used solely with 
intent to defeat the plaintiffs in the present 
suit. One thing is clear on the findings of 
the learned District Judge. First of all, that 
the Bengal Coal Compauy had express notice 
of the lease by Lachmi Narayan to Gouri 
Sankar. Thatis a finding of fact and the 
facts on which the learned Judge finds 
that amply warrant the finding. But if 
that had not been so, I do not think ib 
would have made very much difference. 
Having found that the defendant No. 7, the 
Bengal Ooal Company, had notice of the lease, 
of course, the learned Judge very properly 
found that they had nctice of the terms of the 
lease. The term of thelease was 51 years and 
the grant to the Bengal Coal Company 
purported to be a grant of a permanent tenure 
from the 2nd April 1856. The Bengal 
Coal Company must be taken to have known 
that the permanent lease could only operate 
out of the share of Gouri Sankar; and so far 
as regards the share which Gouri Sankar 
held as alessee from Lachmi Narayan, it 
could only take effect during the pendency of 
the term. That seems to have been found by 
the learned District Judge quite clearly and 
there is no doubt about that fact, 

The first point which has been raised in 
these appeals is that the lease from Lachmi 
Narayan to Gouri Sankar, dated the 12th 
February 1856, contained a covenant for 
renewal—eitheracovenant to renew for a term 
of di years or a covenant to renew in pere 
petuity. In my opinion, if the matter is free 
from authority, it is quite impossible to say 
that these words giving the lessee a right at 
the expiry of the term to take away what the 
document calls the appurtenances,—I sn ppose, 
the fixtures put on the land,—could operate ag 
a covenant under which the lessee could 
compel the lessor to grant afresh term, 
Moreover, this has been the view that was 
taken on this very document in a former 
case. Our attention has been directed to a 


‘case which is reported as Jogendra Ohandra 


Mitter v. Rajendra Nath Mitter (1) and the 
same view was taken as tothe effect of thig 
lt would 
be quite impossible for any body reading this 
document to come tothe conclusion that a 
license in a lease giving to the lessee a right 
to carry away the fixtures on the expiry of the 


(1) 9 Ind, Cas, 923; 13 C. L, J. 262. 
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term necessarily involves a stipulation that if 
he does not carry away the fixtures, his lease 


- would be renewed. That is sufficient, in my 


opinion, to dispose of the case of renewal.! 

. Then, we had a very extraordinary point 
discussed : before us, that is, estoppel by 
conduct against the persons claiming through 
Lachmi Narayan. The learned : District 
Judge found and found, as a fact, that the 
Bengal Coal Company, the persons who set 


-up thisfestoppel against the plaintiffs, had 


express notice of the, terms of the lease from 
Lachmi Narayan to Gouri Sankar. If the 


' Bengal Coal Company cared to lay out money 


~ 


on a 5l years’ lease on a portion of the land, 
they must take the consequences. Many 
people lay out money on lands which are 
let out for shorter terms than a permanent 
tenure; but I have never heard that the 
doctrine of estoppel by conduct applies in 
a case in which the party claiming ‘that the 
other side is bound by the estoppel had ex- 
press notice of the fact which he says was not 
represented to him by the other sideas the 
truo fact. This case of estoppel, in my 
opinion, has no force at all. 


The other point is really the point which 
has been argued before. us most strenuously, 
at any rate, this morning, and that is as to 
whether the plaintiffs are entitled to a decree 
for joint possession or whether their proper 
remedy is not to proceed by way of partition 
and have their share in the property allotted 
tothem. Of course, the authorities are clear 
that, unless there is an ouster of the plaintiff, 
he cannot sue forjoint possession. In this 
case, I have already called attention to what 
the points are that were raised in the written 
statements. In those . written statements, 
there isa clear denial of the title of the 
plaintiffs to have any immediate right in the 
property. Itissaid that the interest of the 
plaintiffs is reduced to that of being entitled 
to a portion of the rent payable by the 
defendant No.? for the land of which the 
defendant.” 5. 7 claims to bea permanent 
tenant. < it is stated by the man whois in 
possession that the other side has no right 
and if he is refused leave to enter the land, 
that is & caso of actual ouster, and it is 
apparent thatthe present caseis a case of 
actual ouster when you read the written 
statements. As my learned brother pointed 
oubin the course ofthe argument, if that 


point had been the only point raised that the- 
proper remedy was. to proceed by way of 
partition, the plaintifs might have elected to 


' proceed either tby a fresh suit or byan 


amendment of the existing suit to have the 
property partitioned. But that was not the 
case at all. The whole case that was present- 
ed before us was that the plaintiffs were not 
entitled to get joint possession on the ground 
that the defendant No. 7 had obtained a 
permanent interest in the property. That 
being so, it seems to me that on all grounds 
the judgment of the learned District Judge, 
which has been very carefully considered and’ 
written out af great length, is right and that 
the present appeals must fail and must be’ 
dismissed with costs 
N. CHATTERJEA, J.-—I agree. 
` Appeal dismissed. 





MADRAS HIGH COURT. 

. Cryin Revision Perrrron No. 486 or 1912. 
November 13, 1913. 

Present: —Mr. Justice Oldfield. 

NAGARY RASAPPA SETTI—DzpEsDANT | 
— PETITIONER 
. Versus 
NAMBURI VENKATARATNAM — 


PLAINTIFF — RESPONDENT, 

Civil Procedure Code (Act Y of 1908), O. IX, 7.18 
—Service of summons on gumastah—Onus to grove 
that service was proper. 

Where a summons has not been personally served but 
has been served on the gumastah, it lies on the plaint- , 
iff to prove that such service was proper service. 


Petition, under section 25 of Act IX of 
1887, iaving the High Court to revise the 
order of the Court of the District Munsif 
of Vellore, dated the lst September 1911, 
in Miscellaneous Petition No. 792 of 1911 in 
Small Cause Suit No. 11670 of 1908. 


JUDGMENT.—The order, of which 
revision is claimed, is'one declining to set 
aside a decree passed against the petitioner 
ex parte under Order IX, rule 13 of the 
Civil Procedure Code; he was bound to 
satisfy the lower Court that he was not duly 
served. lt is admitted that he was not 
served personally and the return shows 
that the service relied on was on & person ` 
alleged to be his gwmastah. In my opinion 
it was then for the respondent to explain: 
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how this service was valid, since it was not 
80 prima facie inasmuch as there was 
nothing to show that the requirements of 
Order V, rule 12 orrule 13 of the Civil 
Procedure Code were complied with. The 
lower Court erred in law in assuming 
without further inquiry that service on a 
gumastah was sufficient. In these circum- 
stances, its order must be set aside and it must 
readmit the  petitioner's petition, and 
dispose of it after full inguiry in the light 
of the foregoing remarks. 
Costs will be costa in the cause. 
Order set aside. 


CALOUTTA HIGH COURT. 
Civi, MiscEnLLANEOUS ÁPPEAL No. 40 or 1913. 
May 23, 1913. 

Present: — Justice Sir Ashutosh Mookerjee, KT., 
and Mr. Justice Beachoroft, 
MUHAMMAD NABI REZA— JUDGMENT- 
DEBTOR— APPELLANT 
versus 


WILLIAM ALFRED THOMAS AND OTHERS 


—DEGREE- HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908),8. 48-—Appli. 
cations for execution after Ocde had come into operation 
— Bar of fresh application for execution after twelve 
years from date of decree—Application for execution after 
twelve years in continuation of previous emecution within 
that time, whether barred under section 48—Theory of 
continuation—Interruption of previous application by 
. circumstances beyond decree-holder’s control. 

Section 48 of the Oivil Procedure Code of 1908 
applies to applications for execution of decrees made 
after that Code came into operation. 

Bisseshur Sanamat v. Jasoda Lal Chowdhury, 19 
Ind. Cas. 391; 17 C. W. N. 622; 40 C. 704 and Jai- 
mangalbati Misrain v. Badan Chand Das, 19 Ind. Cas. 
899, followed. 

A mortgage decree was made absolute on Feb. 
ruary lst, 1900. There were several applications for 
execution, one of which was made on July 9th, 1902, 
' There was another application made on December 12th, 
1910, which was in continuation of the application of 
July 9th, 1902. The present application, filed on August 
9th, 1912, was made in continuation of the previous 
application of December 12th, 1910. The judgment- 
debtor objected on the ground that the present ap- 
plication was barred under section 48 of the Civil 
Procedure Code: 

Held, that section 48 provided that no order for 
execution should be made upon any fresh application 
after the expiry of twelve years from the date of the 


decree; that the present application was not a fresh: 


application within the meaning of the section, it 
being an application in continuation of the previous 


application, and that, consequently, the present appli- 
cation was nob barred under section 48. 

The theory of continuation applies only where the 
previous application has been interrupted by reason 
of ciroumstances over which the deoree-holder has no 
control, 

_Ohhatrapat v. Joy Mangola, 16 Ind, Oas. 541, relied 
upon. 

Appeal from the order of the first Sub- 
Judge of Monghyr, dated January lith, 
1913. 

Babu Mohendra Nath Roy and Moulvi 
Muhammad Mustafa Khan, for the Appellant. 

Babu .Lekshm: Narain Sing, for the Re. 
spondents. : 

JUDGMENT.—This is an appeal by the 
judgment-debtor against an order in  pro- 
ceedings in execution of a mortgage-decres. 
The decree was made by consent of parties so 
far back as the 26th May 1899 on the basis 
of a mortgage, dated the 29th March 1888, 
The order absolute was passed on the lst 
February 1900. The first application for 
execution was made on the 9th July 1902, 
whereupon the judgment-debtor objected 
that as the decree-holder had purchased some 
of the properties covered by the mortgage, 
he was bound to allow credit for their value, 
This objection was disallowed by the 
Court of first instance. On appeal to this 
Court, the objection was sustained and an 
inquiry was directed. On the 29th June 
1907, the Court of first instance gave effect 
to the objection of the judgment-debtor and 
ascertained the amount for which he was 
entitled to credit, On the same date, how- 
ever, the application for execution was dis- 
missed. Why this order was made is 
inexplicable; for if the objection of the 
judgment-debtor prevailed in part only, 
the proper order to make would be that the 
decree-holder do proceed with execution of 
his decree for the balance due. The judg- 
ment-debtor, however, was not satisfied 
with the order made in his favour; he claimed 
deduction for a larger amount and appealed 
to this Court. That appeal was dismissed 
on the 4th March 1910. On the 12th 
December 1910, the  deeree-holder made 
his secord application for execution. To 
this, objection was taken by the judgment- 
debtor on the ground of limitation, as theappli- 
cation had not been made within three years 
from the date of the previous application 
for execution. This objection was disallowed 
by. the Court of first instance. on the 8th 
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April 1911. The judgment-debtor appealed 
'to-this Court, and on the 4th May 1911 
obtained an order for stay of proceediugs 
during the pendency ofa Rule granted in 
his favour, calling upon the decree-holder 
to show cause -why proceedings should not 
be stayed during the pendency of the appeal. 
This.order was communicated to the Court 
below, with the result that on the 23rd 
“May 1911, the execution Court stayed further 
proceedings. The application for execution 
was, subsequently, dismissed on the 31st May 
1911. The Rule for stay of proceedings 
was made absolute on the 30th June 1911. 
The appeal was dismissed on the 11th August 
1911. The judgment-debtor then applied for 
leave to appeal to His Majesty iu Coungil, but 
the application was dismissed. on the 
14th May 1912. On the 9th August 1912, 
the decree-holder made the application now 
under consideration. He prayed thereunder 
that the application might be treated as 
one made in continuation of the application 
of-the 12th December 1910 and that on the 
basis thereof the mortgaged properties might 
be brought to sale. Objection was taken 
by the judgment-debtor that the application 
was barred under section 48 of the Code of 
' Civil Procedure of 1909 inasmuch as more 
than 12 years had elapsed from the Ist 
February 1900, when the decree was made 
absolute, The Court below has overruled 
this objection and directed execution to 
proceed. This order is now asrailcd by the 
judgment-deblor on the ground that under 
section 48 of the Code of 1908, the applica- 
tion is obviously barred. In our opinion, 
there is no substance in this contention. 

It is clear that the case is governed by the 
Code of 1908 and not by the Code of 1882. 
As was pointed out by this Court in the cases of 
Bisseshur Sanamat v. Jasodalal Chowdhury (1) 


and Jatmangalbati Misrain v. Badan Ohand ' 


Das (2), section 48 of the Code of 1908 applies 
to applications for execution of decrees made 
after that Code had come into operation. 
We are not prepared to accept the contrary 
view which found favour with the learned 
Judges of the Allahabad High Court in the 
cage of Konsilla v. lshri Singh (8). The 
question, consequently, arises, whether the 


(1) 19 Ind. Cas. 391; 17 C. W. N. 622; 40 0. 704. 
(2) 19 Ind. Cas. 899. 
(3) 6 Ind. Cas, 188; 32 A, 499; 7 A. L. J, 420, 


present application is barred under section 
48 of the Code of 1908. Now, section 48 
provides that where an application to 
execute a decree, not being a decree grant- 
ing an injunction, has been made, no order for 
execution of the same decree shall be made 


. upon any fresh application presented after 


the expiry of 12 years from the date of the 
decree sought to be executed. Two points,- 
therefore, require consideration; first, whether 
an application to execute the decres has been 
made; and, secondly, whether a fresh applica- 
tion for execution has bsen made after thé 
expiration of 12 years from the date of the 
decree sought to be executed. The first 
of these questions must be answered in the 
affirmative because there have been, as already 
explained, two applications for execution of 
this decree, one on the9th July 1902, the other 
on the 12th December 1910; this latter has 
been held by this Court to be an application 
in continuation of the first application. 
Sheikh Mohamed v. Thomas (4). In so far as 
the second question is concerned, we have to 
decide whether the applieation nów under 
consideration was a fresh application for 
exccution presented after the expiration of 
twelve years from the date of the decree 
sought to be executed. In our opinion, the 
applicationofthe9th August 1912is not a fresh 
application for execution, but is an applica- 
tion in continuation of the previous application 
of the 12th December 1910, which itself was” 
an application in continuation of the applica- 
tion of the 9th July 1909. It has been con- 
tended on behalf of the judgment-debtor 
that if this view is adopted, it may be open 
to the deoree- holder to commence proceedings 
in execution after an indefinite length of 
time and, in contravention of the spirit, 
if not the letter, of the provisions of 
section 48 of the Code of 1908. But there 
is really no ground for this apprehension. Ags 
was pointed out by this Court in the cáse of 
Chhatrapat v. Joy Mongala (5), the theory of 
continuation applies only where the previous 
application has been interrupted by reason of 
eireumstapces over which the decree-holder 
has no control In the ease before us, pro- 
ceedings on the application of the 9th July 
1902 were interrupted by reason of the objec- 
tion taken by the judgment-debtor when 


(4) 11 Ind. Cas. 972. 
(5) 16 Ind. Cas, 641. 
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that objection was allowed in part and it 
became open to the decree-holder to proceed 
with execution, the Court, for some inexpli- 
cable reason, dismissed the application. 
Subsequently, when the application of the 
12th December 1910 was made and the 
objection of the judgment-debtor was dis- 
allowed, the latter appealed to this Court and 
obtained an order for stay of proceedings. 
The consequence was that the decres-holder 
was notin a position to proceed with execu- 
tion on. the basis of his application. No 
doubt that objection was disallowed on the 
14th May 1912 and then it became open to 
the decree holder to proceed with execution. 
' It has also been suggested that he might 
have proceeded with execution at an even 
earlier date, namely, as soon as the 
appeal was dismissed by this Court on the 
Lith August 1911. Even if this be conceded, 
it does not affect the position of the 
decree-holder because the present application 
of the 9th August 1912 is in form as well as 
in essence an application to continue the 
previous application. We hold, therefore, 
that the application is not barred under 
section 43 of the Code of 1908. 

The result is, that the order of the Court 
bilow is affirmed and this appeal dismissed 
with costa. We direct the Court below to 
proceed with execution on the basis of the 
application of the 9th .Auguat 1912. We 
assess the hearing fee at thirty gold mohurs. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
First Civi, Appean No. 271 or 1910. 
November 1, 1913. 

Present: — Sir Arthur Reid, Kr., Chief 
Judge and Mr. Justice Beadon. 
WALI MUHAMMAD AND OTHERS — 
DEFENDANTS— ÁPPELLANTS 

s versus 
BAHAWAL BAKSH AND OTHERS— 
PLAINTIFFS — RESPONDENTS, 


Civil Procedure Code (Act V of 1908), Sch. II, cls. 17, — 


18, 19, 20—Application under clause 20—Award 
defective — Abandonment by ugreement of parttes— 
Joint application for reference by Court to new arbi- 
trators —Reference by Court—Award—Decree—Appli- 
cation of clauses 17 to 19—Appeal. 

In proceedings under clause 20 of the second Sohe- 
dule of the Code of Civil Procedure, it was found that 
the document purporting to bean award was defective. 
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Upon this the parties, having agreed to abandon the 
reference to the original arbitrators, made a joint 
application to the Court appointing certain other 
arbitrators, and praying that the Court would direct 
these new arbitrators to fila an award, and would 
appoint an umpirein the event of the arbitrators 
being unable to agree. The Courbthen referred the 
matter to the new arbitrators, who delivered their 
award within time. The Court, after hearing and 
disposing of the objections to this award, passed a 
decree in accordance with the award: 

Held, (1) that the award was made onan order of 
reference by the Court.on an agreement by the 
parties to refer to arbitration; 

(2) that clauses 17 to 19 of. the second Schedule to 
the Code of Civil Procedure applied; and that no 
appeal lay from the decree. 

Jagan Nath v. Nanak Chand, 16 Ind. Cas. 996; 9 P. 
R. 1913; 248 P. L. R. 1913, referred to. 


First appeal from the decree of the District 
Judge, Gujrat, dated the 3lsb January 1910, 
deereeing the claim. 

“The Hon'ble Mr. Shadi Lal, R. B.,-for the 
Appellants. 

Rai Bahadur Pandit Sheo Narain, for the 
Hon'ble Mr. Muhammad Shafi, K. B., for the 
Respondents. 


JUDGMENT.—Counsel for the respond. 


. ents has urged a preliminary objection that 


no appeal lies. 

The parties having referred their dispute 
to certain arbitrators, the plaintiffs respond- 
ents made an application to have the award 
filed. ‘This application was one under clause 
20 of the second Schedule of the Code of 
Civil Procedure and, in accordance with 
paragraph 2 of that clause, it was duly num- 
bered and registered asa suit between the 
parties. 


The filing of the award was contested and 
when the arbitrators were summoned to. 
Court, it was found that the document pur- 
porting to be an award was defective and 
could not take effect as an award. 

On this, the parties, having agreed to 
abandon the reference to the original arbi- 
trators, made a joint application to the Court 
appointing certain other arbitrators, and 
praying that the Court would direct these 
new arbitrators to file an award, aud would 
appoint an umpire in the event of the arbi. 
trators being unable to agree. 

The Court then referred the matter to the 
arbitrators named in the application and fixed 
atime, which was subsequently extended 
in which the award was to be delivered. 

The arbitrators, who were unanimous in 
their decision, filed an award and the Court, 
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after hearing and disposing of objections, 
passed a decree in accordance with the award. 

In Jagan, Nath v. Nanak Ohand (1), it was 
held that the right of appeal allowed by sec- 
tion 104 (1) (f) of the Code of Civil Pro- 
cedüre is confined io cases referred to in 
clauses 20 and 210f the second Schedule of 
the Code and is not applicable to -cases 
falling under clauses 17 to 19. 

Counsel for the appellants, while admitting 
that there can be no appeal unless thé case 
falls within clauses 20 and 21, contends that 
the present case falls within these two 
clauses. 

It -is true that the original application 
was nob rejected when the award was found 
. to be. defective, and it is also true that the 
_ subsequent application, on which the matter 
‘was referred to- new arbitrators, was not 
numbered and registered as a newly in- 
‘stituted suit. But though these irregularities 

could, and should, have been avoided by the 
District Judge, the fact remains that the 
award, in accordance with which a decrea 
has been passed, was made ona reference 
‘by the Court, and it is obviously not the 
result of arbitration without the intervention 
.of the Court. 

The District Judge, in disposing of 
objections to the. award, referred only to 
clauses 14 and 15 ofthe Schedule but this 
“does not. necessarily indicate that he was 
acting under clause 21. There was. no 
ground for action under clause 12 ard 
clauses 14 and 15 also apply to proceedings 
under clauses 17 to 19. As a matter of fact, 
the District Judge, in requiring the payment 
of Court-fees amounting to Rs. 10, made it 
clear that he treated the Na Data on 
whith the reference was made, a8 one under 
clause 17. 

We find, therefore, that the award was 
made on an order of reference by the Court 
on an agreement by the parties to refer to 
arbitration, that clauses 17 to 19 apply, and 

that no appeal lies. 
^ (Qounsel has urged that if no appeal lies, 
there are grounds for interference on revision, 
namely, 

(1) That no final order was passed on 
the original application and the subsequent 
. application was not numbered and registered 


as a guit; 
(1) 16 tnd. Cas. 996; ó P. R. 1913; 24 8 P. Ll. BR, 


f 


(2) that the Court was wrong in rejecting 
the objections to the award; 

(3) that the award was made after the 
period allowed for delivery of the ‘award , 
and, consequently, the award is void, and 
(4) ‘that in the order of réference the District 
—Judge omitted to appoint an umpire. l 

As regards (1), the District Judge’s pro- 
cedure, as already noticed, was irregular 
in this respect but the procedure was 
acquiesced in by the parties, and the 
irregularity, which did not affect the merits 
of the case, is not material, 

As regards (2), the Court duly heard and 


, disposed of the objections on the merits and 


there was no irregularity. E 

Ag regards (3), the award was deliver- 
ed on 18th August 1909 and, relying 
on Har Narain Singh v. Ohaudhrain Bhagwant 
Kuar (2), Counsel contends that it is void on 
the grounds that the time for delivery of the 
award was not extended beyond the 16th 
August 1909. We, however, cannot accept 
the contention that the time was not extend- 
ed to the 18th August 1909. In, the 


: District Judge's order of the 16th August, 


the words “the award be waited for" show 
that the District Judge intended to and did, 
in fact, extend the time to the 18th 
August 1909. é : 

As regards (4), the arbitrators! were 
unanimous and, as there was thus no need 
for the services of an umpire, the irregularity 
is not material. 

We can find no sufficient ground for inter- 
ference on revision and, as no appeal lies, 


. we dismiss the appeal with costs. 


Appeal dismissed. 
(2) 13 A. 800; 18 I. A. 855, : 
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CALCUTTA HIGH COURT. 
Miscettangous Crvin Appeat No. 38 or 1913. 
August 21, 1913. 
Present:—Justice Sir Ashutosh Mookerjee, 

|». KT. and Mr. Justice Beachoroft. : ; 
JOGENDRA NATH SARKAR AND OTHERS 
un JUDGMENT- DEBTORS ~— Å PPELLANTS 
versus 
PROBHAT NATH CHATTERJEE— 


DECREE-HOLDER— RESPONDENT. 
Civil Procedure Oode (Act V of 1908), O. XXI, r. 2, 
Sub-rr, (1), (2) and (3)—Application by decree-holder 
—Not reciting terms of alleged. adjustment—Not aca 


- 
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knowledging right of judgment-debtor to apply to Court 
to have adjustment recorded —Limitation Act (IX of 
1908), s. 19 — Acknowledgment of right — Estoppel—Doc- 
irine of estoppel, if can nullify statutory provision. 

An application made by a decree-holder in the 
course of execution proceedings recited that the 
judgment-debtor had paid the decree-holder a 
certain sum of money in different instalments and 
that the decree-holder had agreed to receive the 
balance by giving sone further time. The applica- 
tion further stated that execution might be struck 
off with permission to the decree-holder to make a 
fresh application for execution: 

Held, (1) that the application did not recile the terms 
of the alleged adjustment and could not be deemed 
an application of the description contemplated by 
sub-rule (2) of rale 2 of Order XXI of the Civil 
Procedure Code; 

(2) that the application did not, by implica- 
tion or ofherwise, embody an acknowledgment of 


the right of the judgment-debtorto apply to the Court’ 


to have the adjustment recorded as certified in accord- 
ance with sub-rule (2) of rule 2 of Order XX', and 
that, consequently, it did not save that right from the 
bar of limitation, under section 19 of the Indian 
Limitation Act. 3 
The doctrine of estoppel, as between the parties 
litigant, cannot be invoked to nullify an express statu- 
tory provision and to compel a Court to act in cone 
travention of the clear provisions of a statute. 
Barrow's case, In re Stapleford Oolliery Co., (1880) 
14 Ch. D. 432; 49 L. J. Oh. 498; 42 L. T. 891, and the 
view of Mr. Justice Chandavarkar in Trimback v. Hari 
Lawman, 7 Ind, Cas. 940; 12 Bom. L.R. 686; 34 B. 575, 
followed. 
Appeal from the order of the Second Sub- 
Judge of Hooghly, dated October 8th, 1912, 
Babu Amarendra Nath Bose, for the Appel- 
lant. l 
. Babus Mokendra Nath Roy and Hiralal 
Ohkakravarti, for the Respondent. 
JUDGMENT.—This is an. appeal by the 
judgment-debtor against an order made in 
proceedings in execution of a decree. The 
decree-holder applied for execution on the 
Ist June:19129. On behalf of the judgment- 
debtors, objection was taken on the 27th 
June to the effect that the decree could not 
‘be executed inasmuch as it had been adjust- 
ed; their case was that the alleged adjustment 
had taken place on the llth February 1912 
and that thereunder the decree-holder had 
agreed to accept the judgment-debt in certain 
specified instalments. Itis plain that as the 
~adjustment had not been recorded, the Court 
executing the decree could not recognise it. 
Order XXI, rule 2 sub-rule (3), provides 
that an adjustment, which has nob been 
certified or recorded as prescribed in sub- 
rules (1) and (2), shall not be recognised by 
any Court executing the decree.: The only 
question for. consideration, consequently, is 


whether at the time the objection was taken 
by the judgment-debiors on the 27th June 
1912, it was still open to them to apply to the 
Court to issue a notice to the decree-holder 
to show cause why the adjustment should not 
be recorded as certified. Article 174 of the 
second Schedule to the Indian Limitation 
Act, 1908, provides that an application in 
this behalf must be presented within 90 
days of the adjustment. The adjustment 


‘had been made, ifthe allegation of the 


judgment.debtors is true, on the  llth 
February 1912. Consequently, the applica- 
tion of the 27th June 1912 would be of no 
avail, even if it were treated as an application 
for the issue of notice to the decree-holder. 

Bat it has been argued thatan application 
was made on the llth March 1912 which 
was in essence an application to the Court to 
issue a notice to the decree-holder why the 
adjustment should not be recorded as certi- 
fied, This application is of no assistance to 
the judgment-debtors, It merely recites 
that the judgment-debtors had paid to the 
decree-holder Rs. 1,700 in different insta]. 
ments and that the decree-holder had, out of 
kindness to the judgment-debtors, agreed to 
have execution struck off and consented to 
receive the balance by giving some further 
time. The petition further states that the 
execution might be struck off with permis- 
sion to the decree-holder to makea fresh 
application for execution. This application 
does not recite the terms of the alleged 
adjustment and cannot be deemed an applica- 
tion of the description contemplated by 
sub-rule (2) of rule 2. 

It has been argued, in the next place, that 
the application of the llth March 1912 
embodies an acknowledgment of the right of 
the judgment-debtors to apply in accordance 
with sub-rule(2)and, consequently, saves that 
right from the bar of limitation under section 
19 of the Indian Limitation Act. This con. 
tention is-obviously unfounded. Theapplica« 
tion does not by implication or otherwise, 
acknowledge the right of the judgment. 
debtors to apply to the Oourt to have the 
adjustment recorded as certified, 

It has finally been argued thatas the 
decree-holder has, subsequent to the alleged 
adjustment, received payments in accordance 
therewith, he is estopped, and the Coart ig 
bound to determine whether there has or has 
not been an adjustment within the meaning 
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of sub-rale (1). This conteation is clearly 
opposed to the provisions of sub-rule (3), 
The argument in substance is ‘that the 
dostrine of estoppel as between the parties 
litigant. may .nullify a legislative provision 
and may compelthe Oourt to actin coa- 
travention of the clear provisions of the 
statute, But even if we assume for the 
purpose of argument and for that purpose 
alone that the doctrine of estoppal applies 
as bebween the decree-holder and the judg- 
ment-debtors, it does not follow that the 
Court can recognise an adjustment not duly 
cortified, in contravention of sub-rule (3) 
which states explicitly that an adjastment 
not certified’ or recorded shall not be recog- 
nised by any Court execating the decree. 
This ie pre-eminently a case where the 
principle applies that the doctrine of estoppel 
cannot be invoked to nullify an express 
statutory. provision [Barrow’s case, In re 
Stapleford Uolliery Oo. (1).] The view we 
take ig in: accord with that adopted by Mr. 
Justice. Chandavarkar in thecase of Trimback 
Ramkrishna v. Hari Lawman (2) and we may 
add. that: we are not prepared to accept the 
opinion: put forward by Mr. Justice Heaton in 
that case. 

The. result is, that all the contentions of 
the judgment-debtors fail. The order of 
the Court. below is, consequently, affirmed 
and: this) appeal dismissed with costs. We 
assess the hearing feein this Court at two 
gold: mohurs. 


Appeal dismissed. 
(1) (1880).14 Oh. D. 4325.49 L. J, Ch. 498; 42 Li: "I. 


391. 
(2) 7 Ind, Cas. 940,12 Bom. L, R. 686; 84 B, 575. 


PRIVY COUNCIL. 
APPEAL. FROM THE CaLoutra Hirau Court, 
November 40, 1913. 
Present: — Lord Shaw, Sir John Edge and 
Mr. Justice Ameer Ali, - 
ANANDA GOPAL GOSSAIN AND OTHERS 
-——DEFENDANTB-——ÀPPELLANTS 
ter 52,8 
NAFAR OHANDRA.PAL.CHOWDHUAI 


AND: ANOTHER— DP LAINTIFES-— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 187— Notice, 
service of —Civil Procedure Code (Act XIV of 1882), 
8; 80—Parties, non-joinder of —Dismis&al of suit—Addi- 
tion ef'a.party in. appeal —Remand. 
_ A patnidar had made default in paying rent 
to the grantor, the zemindar, and had granted dar. 
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patni to others. The grantor, having obtaineda decree 
against the patnidar, pub up the estate subject to the 
patni for sale by auction when no bids approaching 
the amount due were offered. Ssubsequently, a fresh 
proclamation of sale was issued with power to avoid all 
incumbrances under the provisions of the Bengal 
Tenancy Act, 1885, seotion 165, when the estate was 
purchased by the respondents who, in their turn, gave 
notice through the Collector of the District to avoid 
all incumbrances or ‘sub-tenures, created by the 
patnidar ander the provisions of the Bengal Tenancy 
Act, 1886, section 167. The dar-patnidars took no heed 
of the aforesaid notice ostensibly on the ground that 
it was not served as required by the Tenancy Act. 
The notices were served in the manner prescribed for 
2s service of summons by the Civil Procedure 

ode; 

Held, that the service of the notice through the 
Collector in the manner prescribed for the service of 
a summons on a defendant under the Code of Civil 


‘Procedure was proper service in accordance with 


the requirements of the Bengal Tenancy Act of 1885, 
section 167. 


The omission to make a person as an original de- 
fendant does not render the suit bad for non-joinder 
as against other defendants. 

An order of remand is not badin law merely þe- 
cause a person was added.as a defendant in appeal. 


Appeal from a judgment and decree of the 
High Court, dated August 28, 1907, revers- 
ing & decree of the Court of the Snbordinate 
Judge of Nadia, dated July 31, 1905,. and 
remanding a case for further trial. See 12 C. 
W. N. 545; 35 C. 618;.8 ©. L, J.. 163. 


FACTS.—The Raja of Nadia granted a patnz 
of certain villages to certain persons through 
whom the taluk devolved upon _ certain 
other persons who: made defanlt in payment 
of the rent due. The Raja obtained. a: decree 
against the patnzdars who had created’ dar- 
paints and pub up the estate for sale. No 
bids were offered which would have nearly 
satisfied: the amount due. Thereupon the 


Raja issued a fresh proclamation-of sale of: 


the aforesaid paini taluk with power to avoid 
all incumbrances and sub-tenures created by 
the patnidar under the provisions of the 
Bengal Tenancy Act, 1885, section 165. The 
respondents in the case bought it and gave 
notice through the Collector to the. dar-patnt- 
dars annulling all incumbrances by virtue of 
section 167 of the Bengal Tenancy Act, 1885. 
The notice was served ‘ina manner which 
satisfied the requirements of the .Code: of 
Civil Procedure, 1882, for the service -of a 
summons on a defendant as well as by pro- 
clamation and the beat of drum and by 
posting the notice on a conspicuous place in 
the village before more than two persons. 


s 


a 
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The dar-patnidars took no heed, resisted ob. 
taining possession of the estate by the pur- 
chasers and committed various acts of waste 
thereon. A suit was brought for ejecting 
the appellants who defended it on various 
' grounds, among which was that the notice 
was not served in a manner presoribed by 
the Bengal Tenancy Act. The Subordinate 
Judge held the service of the notice bad, but 
the High Court held it good and remanded the 
ease for farther trial on other issues which 
he had left untried thinking they were not 
material to the case when the service of the 
notice was not good. The appellants then 
applied to the High Court for leave to appeal 
to His Majesty in Council. The High Court 
thought that the question whether the notice 
was properly served or not was the cardinal 
point in the case, and granted leave to appeal 
to the Judicial Committee. 

Messrs. Ross, K. O., and O'Gorman, for 
the Appellants, contended that the service of 
notice as required by the Bengal Tenancy Act 
of 1885, section 167, was not effected, nor were 
the provisions of the Government Rules pub- 
lished under that Act satisfied. There were 
some defendants who were women on whom 
admittedly no notice was served. The re- 
manding of the case for further trial on some 
issues Only was not correct. 

Mr. Lowndes, for the Respondents, contend- 
ed that the service of notice was,in any 
event, effected in the manner prescribed by 
oa 80 of the Code of Civil Procedure of 

[ He was stopped from further arguing the 
point and Messrs, Ross, K. O., and O'Gorman 
were asked to reply]. 

Mr. Ross, K. 0., replied. 

JUDGMENT. 

SIR JOHN Epaz.—This is an appeal from 
a decree of the High Court of Judicature 
at Calcutta, dated the 28th of August 
1907, which set aside a decree of the 
Subordiuate Judge of Nadia, dated the 31st 
of July 1905, and by which the suit was 
remanded to the Court of the Subordinate 
Judge for trial of issues which had not been 
disposed of by him. 

The suit was brought to obtain khas 
possession of mauzahs which were comprised 
in a patni taluk, which had been purchased 
by the plaintiffs at an -auction-sale under 
. & decree for rent which had been obtained 
by the Maharaja of Nadia. The plaintiffs 
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alao claimed masne profits and other 
reliefs. The defendants raised various 
defences, to two of which only is it necessary 
to refer for the purposes of this appeal. 
One of these defences was that certain notices, 
which should have been served under section 
167 of the Bengal Tenancy Act(VIII of 1885), 
had not been served. The other of these 
defences was that the suit could not be 
maintained by reason of the non-joinder 
of one Nitharmoni Debi as a defendant. 

The Subordinate Judge of Nadia found 
that service of the notices, under section 
167 of the Bengal Tenancy Act, 1885, had 
not been proved, and further, that the 
suit was bad by reason of the non-joinder, 
as a defendant, of Nitharmomi Debi, aud 
dismissed the suit with costs. From the 
decreas of the  Subordinate Judge, the 
plaintiffs appealed to the High Court. 

On the appeal, the High Court not 
being satisfied that there was in any of 
the villages in question an offi»e where the 
rent was usually paid, and finding 
that the notices had been served by pro- 
clamation and beat of. drum, and by 
posting them on trees in the villages, 
held that the notices required by section 
167 of the Bengal Tenancy Act, 1885, had 
been duly served in one of the manners 
presoribad for service of sach notices 
by the Government Rules then in force, 

In the Court of the Subordinate Judge, 
it had apparently been contended that the 
notices had been served in the manner 
prescribed for the service of a summons 
on &defendant under the Code of Civil 
Procedure, 1882, and also by proclamation 


. and beat of drum and by posting them, 


in the presence of not less than two 
persons, on some conspicuous place in tha 
village. Under the circumstances of this 
case, either manner of service would have 
been sufficient. Inthe view of the evidence 
which their  Lordships take, it is not 
necessary to express au opinion as to whether 
there had or had not been effective servics 
by proclamation and beat of drum, and 
by posting the notices as required by the 
Government Rules relating to the service 
of such notices. Their Lordships find, on 
the evidence which was brought to their 
attention, that the notices were served in 
ihe manner prescribed for the service of a 
summons on a defendant under the (Code 
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‘of Civil Procedure, 1882, which was the 
"Code of Civil Procedure which was in 
force at the time when the notices- were 
served. - 

On the appeal to the High Court, the 
‘only defect in the framing of the suit which 
was alleged by the defendants, who were 
respondents to that appeal, -was that 
Nitharmoni Debi had not been made ‘a 
‘defendant. On the application of the plaint- 
iffs, who were appellants in the High Court, 
‘the High ‘Court -ordered that Nitharmoni 
Debi should then be made a defendant, and 
she was accordingly added as a defendant. 
She has not appealed against the decree 
of the High Court, and it is not ‘necessary 
for. their Lordships to express any 
opinion as to her position in this litigation. 
It was not seriously contended before this 
Board, indeed it could not have been 
argued successfully, that the ‘omission. to 
make Nitharmoni Debi an original defend- 
ant made the suit. bad for non-joinder as 
against the other defendants who are the 
appellants here. Nor could it have been 
successfully, argued that the order of 
remand was bad in law, so far as these 
defendants are concerned, by reason of the 
‘fact that ,Nitharmoni.Debi was added as a 
‘defendant ‘by the High Court. when -the 
suit was.in appeal before the High Court. 
Nitharmoni Debi was not at any time .a 
‘necessary party to the suit so far as 
these -defendants-appellants are concerned, 
nor have they been prejudiced by the fact 
thal she was.a&dded as.a defendant when 
the suit was in appeal. , 

This ‘appeal fails and .their Lordships 
will humbly advise His Majesty that the 
‘appeal should be dismissed. Theappellants 
must -pay the costs of the appeal. 

Appeal. dismissed, 


Solicitor for Appellants: Mr. G. T, B. 
S. Thurnell. 

Solicitors for Respondents: .Messrs. W. 
W. Bou & Co. l 


‘applied and that the 


MADRAS HIGH COURT. 
Crvi. Reviston Petitions Nos, 510, 511 AND 
512 op 1912. ; 
October-16, 1913. 
Present: —Mr. Justice Tyabji, 
KUTHALIDATH NARAYAN iind 
AND OTHERS— PETITIONERS 
versus 
Tug COCHIN SIRCAR REPRESENTZD BY 
M. R. RY. K. NARAYANA MARAR 
AVERGAL, DEWAN or COCHIN 
NOW REPRESENTED BY Me. A. R. BANERJEE, 
Parsent DEW AN or COCHIN — 


. RESPONDENT. 

Oivil Procedure Code (Act V of 1008), 5. 86 —Prince 
or Chief when can be made a party. 

Seotion 86 of the Civil Procedure ‘Code .defiuitely 
lays.down in what cases Municipal Courts have .the 
power to adjudicate upon any matters whatsoever .as 
against Princes and Chiefs referred to in the section, 
Section 86 is exhaustive and it ‘apphes when a 
Prince or Chief is to be brought on record against his 
will, whether he is.sned as Prince or Chief or.in any 
other capacity. 


Petition under, section 115 of Act V of 
1908, praying the High Court to revise tha 
orders of the Court of Subordinate Judge 
of South Malabar at Calicut, in Original 
Suits Nos. 22,40 and 26 of 1911. 

Mr. T. R. Bamachandrier, 
tioner. 

Mr. 0. T. Ananthakrishnéer, for the Re- 
spondent, : 


JUDGMENT. — The question in this case 
is whether the Subordinate Judge was right 
in ordering the name of the Ist defendant 
as respresenting the Rajah of Cochin to ‘be 
struck off from the record. He made this 
order because he was of opinion that 
section 86 of the Civil Procedure Code 
Rajah of Cochin 
could not accordingly be‘ sued. It is. 
admitted that the consent of the Governor- 
General in Council for suing the Rajah. 
of Cochin has not been obtained and that 


1 


for the Peti- 


if the section applies, the Subordinate Judge’s 


order is correct, 
It was argued before me, however, that 


‘in this case the Rajah of Cochin was sued 


not as such “Rajab, but as Trustee of tha 
temples referred to in' the plaint- and that 


. section 86 applies only in cases where a 


prince or chief is sued in his capacity as 
such prince or chief. I am unable :to 
accede to ‘this ‘argument. I sea nothing 


in seèbion 86 to warranb “a prince or chief 
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further appeal preferred by plaintiff, and 
have arrived at the conclusion that the 
lower Appellate Court’s final conclusions at 
least are correct. The first question for con- 
sideration need not detain us long, namely, 
whether defendant was lawful wife of de- 
ceased Dinun or not. The evidence of a 
ceremony and of cohabitation long continued 
is considerable and sufficient: and it seems 
to us impossible to introduce into the dis- 
cussion rules of strict Hindu Law. We have 
been referred to such authorities as Mayne, 
7th Edition page 100, Bhaont v. Maharaj 
Singh (1), Brindavana v. Radhamant (2), 
Sri Gajapathz Radhika Patta Maha Devi Garu 
v. Sri Gajapathi Nilamanipatia Maha Deri 
Garu (3), Visvanathaswamy Naicker v. Kamu 
Ammal (4). It may be that among orthodox 
Hindus down country, a marriage by Ganesh 
puja is mere concubinage, or that a member 
of a holy-caste cannot lawfully marry an agri- 
culturist woman; but here we start with un- 
orthodoxy, for, strictly speaking,a Biaragi may 
nct marry at all, In Kulu, and perhaps else- 
.where also, Bo?rag?s have married, and have 
been succeeded in their estates by their 
children and in Kulu there i8 no indication 
on the record that the marriage of a Bairagi 
as such is looked upon as improper or invalid, 
This being so, it seems to us that the menor 
restrictive rules of Hindu Law such ag the 
naming of certain classes into which a 
Bairag may or may not marry, cannot, 
with propriety, be applied in that district, in 
the absence of proof of special custom. No 
such restrictive custom is shown to exist. 
In this very family in earlier generations, 
sons by Kanet wives have succeeded, and 
there are virtually no instances to the con- 
trary. This is’ natural enough, for the 
Bairagts are not a race by themselves. 
Apparently, any one can become a Bairagi 
by submitting to the rules of the order and 
by being appointed by a guru as his chela. 
Dinun was probably by origin an agriculturist 
himself, though his great-grandfather came 
to Kulu asa Batragi; and whether this is so 
or not, the sald ancestor elearly settled down 
into the agriculturist plane. 


We hold, then, that defendant was lawful 

(1) 3 A. 738, 

(2) 12 M. 72. 

(3) 13 M. I. A. 497 at p. 506; 14 W. R.33 (P. C); 
6 B. L. R. 202; 20 Eng. Rep. 637. 

(4) 21 Ind. Cas, 724; 24 M. L., Jas 271a p. 282. 
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wife to Dinun, finding ourselves confirmed 
in this way of looking at the matter by 
the views expressed in Bans: v. Mihan Singh 
(5), a Bairagi case, and Musammat Lakh 
v. Musammat Jai Devi (6), a case of Ghar- 
bart Glossazns. 

The next question is whether a guru or 
a widow succeeds in the absence of chela 
or male issue. Mr. Shadi Lal does not deny 
that plaintiff is deceased’s guru; he merely 
argues that, as the property is private and 
not religious, spiritual relations have no 
concern with it; that Hindu Law, under 
which a widow takes a life-estate in default 
of male issue, applies; and that, even if 
strict -Hindu Law is not to be applied, 
actual custom is on his client’s side, Mr. Tek 
Chand’s, attitude on behalf of plaintiff is 
that custom applies, but that it is Bairagi 
custom and not agrioulturist Kanet custom, 
and that under it, the gu:xis preferred to 
the widow. Olearly what we have to as- 
‘certain is the actual custom followed by the 
Batragis of that part of Kulu. 

To determine this we have oral evidence 
in the shape of opinions, oral and other 
evidence of actual instances, the Rowaj-i-am 
and views expressed on cognate points in 
rulings of this Court. The first thing to see 
is the Riwaj i-am, which deals separately 
with Batragis. 

Question 1 is primarily concerned with the 
powers of a Bairagi widow in dealing with 
her late husband’s estate. The marriage of 
Batragis is implicitly recognized herein, and 
the position of a widow is thus set forth: — 

Hamari kaum men aurat bewa ka bilkul 
kisi tarah ka ikhtiyar nahin albatta jab tat 
dar parda apne ghar men ba izzat abru baithi 
rahe kisi ko shauhar na kare our na kisi se 
dosti lagawe tab tat nan parcha ki mustahikk 
zarur har agar kos chela waghatra na ho to tr 
hayat-i-khud hakkiyat par kabis rahkar upna 
guzara kare. 

That is, if the widow remains unmarried 
aud chaste, and there is no chela waghatra, 
she has an estate like that ofan ordinary 
Hindu or agriculturist widow. The plaintiff's 
case is that waghaira—and or or "othera"— 
includes the guru, and the first Court agrees 
with him. The learned Divisional Judge, on 
theother hand, says with defendant that the 


(5) 24 P. R. 1880. 
(6) 135 P, R. 1884. 
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guru is not one of these "others"; and this is 
also our view. RE 
. The other part of the Riwaj-i-am which 
has come under discussion is question 23, 
which also is not directly concerned with the 
competition between widow and guru. As 
the due. interpretation of that question and 
its answer is not free from difficulty and 
has been. much discussed both in the lower 
Courts and before us, we think it necessary 
to set it forth here at length in vernacular. 

|. Q. Agar plsar-d-mutabanna shuda ke asli 
bap kt aulad pisari na rahe to uska wirsa 
pisar-i-mulbanna shuda ko milega ya digar 
shurakayan ko? 

A. Jawab Maltkan-t-kaum Rairagt, pisar-t 
mutabanna shuda ke asli bap ki aulad na 
howe, to jo warris uska bap ke hon unka hakk 
hai chunancht hamari kaum men yih hi riwa) 
hai agar mutabanna ya chela ya hadik” na 
howe to bhat ya gur bhat agar yih bhi na hon to 
mama agar yih bhi na hoto gurdwara agar 
gurdwara na ho to akhara ke sarband ko hakk 
pohunchta hai. 

(The rest is irrelevant.) 

This is @ singular answer .and does not 
seem to us t6 cover a case like the present. 
It deals with the case of a Batragt who has 
had & son of his body, which son has been 
adopted by another man, and dies leaving 
no other son of his body. It lays down a 
rule of succession to the property of that 
Bairagi, under which the son who has been 
adopted and. has gone away is entirely ex- 
cluded. It is implied that the next heir 
of that Bairagi would be. a son adopted by 
him or a chela appointed by him, if either 
exists, in default a bha? or gurbhaw; again in 
default, thematernal uncle; next the gurdwara; 
and lastly the akhura. There is some con. 
fusion of thought in the framing of the 
categories of heirs; the introduction of the 
maternal uncle is bzzarre, is opposed to each 
and every custom or law known in this 
Province, and is. wholly unsupported by 
evidence ‘of practice. But leaving this point 
aside, we think the lower Appellate Court is 


~ hardly right in reading the above answer as 


` placing the deceased’s warisan, which he says 
includes the widow, ina category by them- 


selves above the adopted son and chela. 


Such an interpretation would prefer the 
widow even toan adopted son or -chela, a 


position which seems to us hopelessly un- 
* This word is unintelligible. ii 4 
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tenable, Nowhere in this Province in any 
tribe or fraternity have we ever found widows 
given so high a status as tbis, and there is 
no evidence whatever that among these 
Batragis :a widow has ever excluded an 
adopted son or a chela, It is, therefore, 
clear that the waris in the first sentence of 
the above answer are the persons detailed 
in the next sentence; and it must be ad- 
mitted that the widow does not appear in the 
list any more than the guru. 

In omitting the widow, the answer clearly 
conflicts with question 1, and to our minds the 
only reasonable interpretation of question and 
answer 23 is that, either through careless 
drafting, or because the widow’s rights were 
thought to bave been sufficiently safe- guarded 
in question 1, answer 23 is not exhaustive and 
so can afford no guide in the present case; it 
omits widows who clearly do ‘come in some- 
where, and its omission of gurus in the cireum- 
stances cannot be used against plaintiff. 

The case falls to be decided on: actual 
instances of competition between widow and 
guru. There are five instances of widows’ 
succession, a very respectable number in so 
small a community. These are undoubted 
successions vouched for by the revenue re- 
cords, and they were put forward as showing 
that widows excluded gurus. The opposite 
party never ventured to ask if gurus existed, 
and in all the circumstances it 18 a reason- 
able inference that they did exist, for 
plaintiff would certainly have raised the-point 
if any advantage could have been gained 
by so doing. On the other hand, the cases 
of gurus succceeding at all are few and far 
between. Inthe only clearly authentic case, 
'lTarju's, its whole value is destroyed by the 
widow’s own deposition that she deserted her 


husband before he died, eloped and married 


a Brahmin. Instances of chelas excluding 
widows are not in point. In short, waghaira 
in question 1 does not include the guru. __ 
Lastly, the oral evidence stating opinions 
is not all on one side and by itself can 
establish nothing. It isin accordance with 
the views expressed by many learned Jadges 


‘of this Court that such cases as the present 


must be decided on actual past practice, if 
itis fairly clear. -We think in the present 


case it is fairly clear, as we have shown; and 


we are fortified in our opinion by & considera- 
tion of the general circumstances and 
especially of the extreme probability that 
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this family is of Kanet, t. e, agricultarist, 
origin. Obviously in many ways the strict 
rules of the Bazragz fraternity as to celibacy 
and restrictions on eating and drinking are 
ignored; widows have succeeded in many 
.cases; kultut chelas, who by strict rule as 
stated in question 20 of the Riwaj-7-am are 
excluded from succeeding to the natural 
parents, have so succeeded in practice; and 
the children of the family by kanet wives 
have been allowed to inherit without contest. 
All this makes it easy and right to take it 
as proved with sufficient clearness that 
among these Bazragzs the widow excludes the 
guru, provided she remains a widow and is 
chaste, 
We dismiss-the appeal with costs, 


‘Appeal dismissed. 


MADRAS HIGH COURT. 
SxooND Civit APPEAL No. 2096 oy 1912. 
October 24, 1913. 
« Present:—Mr. Justice Sadasiva Aiyar and 
‘Mr. Justice Spencer. 
PALAKUNATH KANNAMBOTH 
IMBICHI NAIR-—DEFENDANT—ÁPPELLANT. 
COTSUS 


MANATHANATH KOTAVAOCHALIL 
(RAMAR NAIR AND OTHERS— PLAINTIFFS — 


RESPONDENTS. 

Pleadings—Swit of one nature—Conversion into one 
of different natwure— Cause of action — Unjust decree — 
Suit—Amendment of plaint. 

A suit based upon fraud and upon instigation of false 
claims on the part of the defendant cannot be allowed 
to be converted.into a suit based upon an implied con- 
tract of indemnity, even though there are large powers 
conferred under the new (ode to allow amendment 
of plaint. 

Where asuit was based on two claims: 

(1) that the defendant had set up the defend- 
ant’s karnavan to bring an unjust suit for money not 
really due to the defendant's tarwad as the claim 
had been satisfied by payment to the defendant, which 
was binding on the tarwad, and 

(2) that the plaintiff had been obliged to pay the 
amount unjustly decreed in the said suit of the 
defendant's karnavan: 

Held, that the plaint disclosed no legal cause of 
action and that the plaintiff’s remedy was, by way of 
appeal or revision, against the decree unjustly passed 
against him.  . 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 


; Malabar at Calicut, in Appoal Suit No. 300 of 


ve 


1912, preferred against that of theAdditional 
District Munsif of Calicut in Original Suit 
230 of 1911. 

Mr. S. Swaminathan, for the Appellant. 

Mr. O. V. Anantakrishna Iyer, for the 
Respondents. 

JUDGMENT.—Às we read the plaint, 
this is a suit based on two allegations :-—-(a) 
the defendant having set up the defendant’s 
karnavan to bring an unjust suit for 
money not really due to the defendant’s 
tarwad as the claim had been satisfied by 
payment to the defendant, which payment 
was really binding on the defendant’s tarwad 
and (b) the plaintiff having been obliged 
to pay tbe amount unjustly decreed against 
them in the said suit of the defendant’s 
karnavan. 

So reading the plaint, it discloses no legal 
cause of action, as the plaintiffs’ remedy was 
only by way of appeal or revision against the 
decree ünjustly passed against them. 

Mr. Ananthakrisbna. Iyer, (the learned 
Vakil for the plaintiffs-respondents), howe 
ever, contends that this suit may be treated 
as a suit for damages caused by the 
defendant's breach of the implied contract to 
indemnify the plaintiff against any claim by 
the defendants tarwad for the kuri 
subscriptions due to the defendant’s terwad. 
In the first place, we cannot spell out any 
such contract of indemnity from Exhibit A. No 
doubt, ifin Exhibit A, the defendant had 
undertaken to pay any moneys to the 
plaintifi’s creditors on behalf of the plain- 
tiffs, an implied contract of indemnity could 
be inferred [as held in Igzat-un-nisa Begam 
v. Pariab Sing (1)] against the claims of those 
creditors. But the defendant enters into no 
such undertaking whatever under Exhibit 
A, to pay any money to any third person 
or persons and the plaintiffs do not re- 
quire the defendant in Exhibit A to 
undertake any liability to pay moneys to any 
third person or persons. 


In the next place, we are unable to see, 
our way to convert the suit based upon 
fraud and upon instigation of false claim 
on the part of the defendant to a s 
based on an implied contract of indemnit 
On the facts admitted by both sides, th 


'(1) 8 Ind, Cas. 798; 31 A. 583; 10 C. L, J. 813; 13 C, 
W. N. 1143; 6 A. L. J. 817; 11 Bom. L. R. 1220; 6 M. L. 
277 (P. C.) 36 I. A. 203; 19 M, L, J. 682, 
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plaintiffs seem to have been entitled only 
to recover with interest Rs. 150 of the 
consideration mentioned in Exhibit A, 
with reference to which amount there 
has been an admitted failure of consider- 
ation. 

But the present suit was not brought 
for recovery (with interest) of the amount 
of .Rs. 150 in respect of which there has 
been such failure. As regards halfof this 
Rs, 150, the plaintiffs had brought a former 
suit and recovered a large sum under the 
decrees, Exhibits U. and W., the validity 
of which decrees is not now in question. 
The failure of consideration to the extent 
of Rs. 150 seems to have taken place 
several years ago (probably on the date 
of Exhibit A in 1902 itself), and there are 
difficult qaestions connected with limitation 
and with the right to bring & second suit 
for half the sum of Rs. 150 after having 
brought the former suit in connection with 
the other half. Whether the suit on the 
new basis would be barred or not seems 
‘again to depend on the decision of questions 
of fact which have not been tried in this 
suit, because they were naturally not put in 
issue in the pleadings of the parties on account 
of the frame of the present suit. While we 
have, undoubtedly, large powers under the 
new Code to allow amendments of plaints, 
we think that, in this case at this stage, 
.it is not appropriate to allow such an 
amendment. We, therefore, do not see 
our way in the present suit based on a 
different cause of action and of a different 
character to pass a decree in the plaintiffs’ 
favour on the basis of failure of considera- 
iion for Exhibit A and the consequent right 
to recover the amount in respect of which 
there was such failure. ` 

The appeal is allowed and the suit will 
stand dismissed. The parties will bear 
their respective costs in all Courts (except 
the costs in connection with the memoran- 
dum of objections provided for below) as 
the defendant set up a dishonest’ defence 
in his written statement in respect of the 
validity of Exhibit A. The memorandum 
objections by the plaintiffs as regards 
Fie portion of the claim disallowed by the 
lower Appellate Court stands dismissed with 
costs. 


Appeal allowed. 
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PRIVY COUNCIL. 

APPEAL FROM THE ÜALCUTTA Hian Cover. 
November 25, 1913. 
Present:—-Lord Moulton, Sir John Edge and 
Mr. Ameer Ali. 

RAJA THAKUR BARMHA AND OTHERS— 
APPELLANTS 
versus 


JIBAN RAM MARWARI AND OTHERS— 


RESPONDENTS. 

Sale in ewecution—Attachment—Deacription of pro- 
perty—Identity of property —Judicial sale —Schedule of 
property attached —Sale certificate, issue of. , 

A. was the owner of certain property of which a 
10-annas share was mortgaged to B. C., in execution of 
a deoree against A., attached the 6-annas share in the 
property. Inthe schedule annexed to the application, 
the property to be attached was described as the 
6-annas share mortgaged to B. The property was 
attached and sold by public auction in accordance 
with the description givenin the schedule above-men- 
tioned, When tke auction-purchaser applied to obtain 
a sale certificate of the 6-annas share of A. purchased 
at the auction, he alleged that & mistake had been 
made in the description in the schedule of the pro. 
perty to be sold in that the word "not" had been 
omitted from the description of the 6-annas in 
question, and that the property should have been 
described as being 6 annas not mortgaged to B. The 
Court granted a certificate of six unencumbered 
annas share, as entered in the advertisement for the 
sale given in the Calcutta Gazette:— 

Held, (1) that there was a judicial sale by which no 
property which was not attached could be disposed 
of, that the question in respect of the properties was 
of identity and not of misdescription and that the 
Court had no power to order the substitution of one 
property for the other; 

(2) that the difference in the description of pro- 
perties in the Schedule of the attached property in 
the proclamation of saleand the advertisement in 
the Calcutta Gazette was an additional irregularity 
which could have been cured by the assistance of the 
Court only if the sale were regular in other respects, 
but not when the validity of a sale of property which 
was not attached was concerned. 


Appeal from a judgment and decree of the 
High Court, dated June 26, 1906, affirming an 
order of the Court of the Subordinate Judge . 
of Godda, dated December 20, 1904. 

Mr, Dunne, for the Appellants, contended 
that the Court of the Subordinate Judge had 
no jurisdiction to make the order substitut- 
ing one property for another in a judicial sale, 
The order was further bad as it was made 
in baste. The actual property sold was the 
equity of redemption and not another un- 
encumbered property. The sale-certificate 
granted should have corresponded in its 
terms with the description of the property 
attached and sold. 

Messrs. De Gruyther, K. O., and Hddis, for 
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the Respondents, contended that there lay 
no appeal azainst the order of the Subor- 
dinate Judge and that the High Court was 
right in holding that there were no grounds 
for interfering by way of revision. 

The judgment.debtor's remedy was by 
application to set aside the sale under 
section 311 of the Code of Civil Procedure. 


The judgment debtor had not been shown. 


to have suffered any substantial injury. 
It was clearly understood by all the parties 
concerned that it was the unmortgaged por- 
tion of the property which was being sold. 

Mr, Dunne replied. 

JUDGMENT. 

Lorp Mou.ton.—This is an appeal against 
a judgment and decree of the High Court of 
Judicature at Fort William in Bengal, dated 
26th June 1906, affirming an order of the 
Court of the Subordinate Judge of Godda in 
the Sonthal Pergunuabs, dated 20th December 
1904, granting a certain sale certificate to the 
second set of respondents hereto, described 
as anction- ‘purchasers. The facts of the case, 
so far as is necessary for the decision of this 
appeal, are as follows;— 


On the 23rd October 1908, the aan ai; l 


Jiban Ram Marwari and Ishwar Das Marwari, 
(described as the decree-holders), obtained 
judgment against the original appellant, 
Rajah Thakur Barmha (now represented by 
his heirs and legal representatives), for a 
sum of Rs. 42,562 and interest, and on the 
31st October 1903 the decree-holders applied 
for execution of the decree by attaching and 
selling the property mentioned in the 
application. It is only material to refer to 
the first item in the schedule specifying that 
property which reads as follows :—~ 

"The defendant's semindart and milkiat 
right in the six-annas out of 16-annas of 
mahal Tappa Patsanda bearing Towze No. 462 
and sudder-jummu of Rs. 2,402-9-0 (for the 
l6-annas) payable in Dumka Collectorate. 
This property is mortgaged inthe bond of 
Babu Anant Ram Marwari and others, decree- 
holders, inhabitants of Bazar Shujaganj, in 
the town of Bhagalpnr, and also a two- 
annas share of the said Mahal, which has 
been hypothecated as security on behalf of 
the defendant in the case of execution of a 
mortgage decree of the said Babu Anant Ram 
Marwari and others, decree-holders, against 
the judgment-debtor, in the first Court of 
the Subordinate Judge of Bhagalpur, in all, 
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eight-annas shares of the said mahal, together 
with all rights and interests of the judgment- 
debtor and the kamat land, nami and benamz 
jalkar, phalkar, ban&ar, etc., and Kacheri 
House appertaining to the estate. The 
estimated value is Rs. 50,000." 

In the ordinary course, an order was made 
for the sale of the attached property mention- 
ed in the above schedule by public auction, 
and proclamation of the sale was made in the 
required manner. The sale commenced on 
the 16th June 1904, bat for a long time the 
bids were insufficient and the sale was not 
finally concluded until the 28th day of July 
1904. 

On the 20th day of December 1904, an 
application was made on behalf of the auction- 
purchasers to obtain a sale-certificate for the 
six-annas share of Tappa Patsanda purchased 
by them at the auction sale, In making this 
application, they alleged that a mistake had 
been made in the schedule of the property to 
be sold in that the word “not” had been 
omitted from the description of the six annas 
in question and that the property should have 
been described as being six-annas not 
mortgaged under the bond of Babu Anant 
Ram Marwari. At that date, 10-annas 


of the property were so mortgaged while 


the remaining six-annas were free from 
any mortgage. They claimed that their 
certificate should be made out as being a 
certificate of the purchase by them of the six 
unencumbered anuas instead of (aa described 
inthe schedule) aix annas subject to the 
existing mortgage. The Subordinate Judge 
granted them a certificate in the form which 
they desired and the High Conrt sustained 
his order. It is from this order that the 
present appeal is brought. 

Their Lordships are of opinion that this 
is a very plain case. That which is sold in a 
judicial sale of this kind can be nothing but 
the property attached, and that property is 
conclusively described in and by the 


In the present case, that property was 
six annas subject to an existing mo 
gage. The effect of the certificate ofr$aie 
granted by the order .of the Subordinate 
Judge is to make the sale that of a property 
not attached, namely, the six unencumbered 
annas,—a property which could not be sold in 
such proceedings inasmuch asit was not the 
property attached. 


schedule to which the attachment refers. | 


| 


i 
` 
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An attempt was made to treat the matter 
as a case of misdescription, which could be 
treated as a mere irregularity. But ia this 
case we have to deal with identity and not 
description. A property fully identified in 
the schedule may be in some respects 
misdescribed, but that is not the present 
case. Here we find an existing property 
accurately described in the schedule, and the 
order of the Subordinate Judge grants a sale- 
certificate which states that another and a 
different property has been purchased at the 
judicial sale. It was beyond the powers of 
the Court to make such an order, inasmuch 
as there was no power to sell in these judicial 
proceedings the property thus certified to 
have been purchased, 

Gounsel for the respondents sought to 
support his case by referring to documents in 
other judicial proceedings tending to support 
the view that a mistake had been made in 
drawing up the schedule, and that the 
property intended to beinserted therein was 

the unencumbered 6-annas. Their Lordships 
are of opinion that all such matters are 
irrelevant. Jf by a mistake the wrong 
property was attached and an order made to 
sell it, the only courseopen tothe decree- 
holders on the discovery of the mistake was 
to commence the proceedings ‘over again. 
They could not turn an authority to sell one 
property intoan authority to sell another 
and a different one. Moreover, it is impos- 
sible to attribute to the public, to whom 
the attached property is offered in sale, 
a knowledge of proceedings in other 
suits which might have led them to suspect 
that an error had been made. The only 
relevant document brought to their Lord. 
ships’ notice in this respect was an advertise- 
ment in the "Calcutta Gazette’ which, 
though purporting to be a description of the 
(attached property, differed from the desorip- 
!tion in the schedule by representing that 
‘the property to be sold was free from the 
mortgage. This want of correspondence 
| akan the advertisement iu the "Oaleutta 
Gazette” and the schedule of the attached 
property in the proclamation of sale con- 
stitutes an additional irregularity which 
it might need the assistance of the Court 
to cure if the sale were regular in other 
respects, but it cannot validate a sale of pro- 
perty which was not the property to which 
the attachment related. 
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Their Lordships, therefore, will humbly 
advise His Majesty that this appeal should 
be allowed, and thab the order of the Sub- 
ordinate Judge confirming the sale together 
with the certificate granted thereunder, dated 
the 20th December 1904, should be set 
aside. This will, of course, have the effect 
of setting aside all subsequent proceedings 
on the part of the anction-purchasers based 
thereon. 

The respondents will pay the costs of 
the application to the Subordinate Judge of 
the 20th December 1904 and of the appeal 
to the High Court of Judicature at Fort 
William in Bengal, and also the costs of this 
appeal, 

Appeal allowed. 

Solicitors for the Appellants: Messrs. T. L. 
Wilson & Co. 

Solicitors for the Respondents: Messrs. 
Theodore Bell & Oo. 


CALCUTTA HIGH COURT. 
MiscELLANEOUS CIVIL Arrear No. 347 or 1911, 
Orvit Rone No. 4337 or 1911. 

May 21, 1912. 

Present: — Justice Sir Cecil Brett, Kt., and 

Mr. Justiee Sharfuddin. 
RAMDHANI SH A—DEGORBE-HOLDER — ' 
APPELLANT 
versus 
TOPI BIBE AND OTHERS— ÁSSIGNEES OF 


JUDGMENT-DEBTORS — RESPONDENTS, 

Civil Procedure Code (-Act V of 1908), s. 47— 
Execution of decree— Purchase by decree-holder — Appl. 
cation for setting aside of sale by assignee of judgment- 
debtor on ground of fraud, collusion and limitation — 
Whether assignee can raise question of limitation—Res 
judicata—Evidence Act (I of 1872), s. 44. 

A mortgage decree was made absolute on July 24, 
1804, In 1907, the mortgaged properties were trans- 
ferred to T. In September 1909, the decree-holder 
applied for execution, and notices were issued to 
the judgment-debtor who failed to appear. The 
mortgaged properties were then auctioned, and were 
purchased by the decree-holder who obtained 
symbolical possession. After a few days, T. 
applied to have the sale set aside on the ground that 
the decree was satisfied and time-barred and 
was fraudulently and irregularly executed. The 
first Court held that as the jadgment-debtor did 
not object, T,, his legal representative, could not be 
allowed to re-open the question of limitation as the 
matter was res judicata, and fixed a date for the 
disposal of the rest of the case. T. appealed to the 
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lower Appellate Court. Objection was taken by the 
decree-holder to the competency of the appeal on 
the ground that as the order of the first Gourt was 
nob & final order but an interlocutory one 
.no appeal lay. The lower Appellate Court 
held that the order of the first Court fell under 
section 47 of the Civil Procedure Code and that 
the.appeal was, therefore, competent. On the merits, 
it held that the first Court was wrong in holding 


that T. could not raise the question of limitation on, 


the ground of res judicata, and remanded the onse 
directing the first -Court to allow the’ parties to 
adduce evidence on the question of limitation. The 
' deoree-holder appealed to the High Court. A pre- 
liminary objection was taken to the competency of 
the appeal on the ground that no appeal lay against 
' an order directing a remand: 

Heid, that the application of T. being under section 
47 of the Civil Procedure Code, there was an appeal to 
the High Court, that the appeal to the lower Appellate 
Court was also competent, and that the applicant was 


entitled, under section 44 of the Evidence Act, to raise . 


the questions and adduce evidence to prove the facts 
stated in his application, 


Appeal from the order of the Second 
Sub-Judge of Hooghly, dated June 23rd, 
1911, setting aside that of the Second Munsif 
of Sirampore, dated March 4th, 1911, and 
remanding the case to that Court. 

FACTS.—Tho judgment of the- lower 
Appellate Court, which states all the facts in 
detail, ran as follows:— 


Deeree-holder, Ramdhani Sha, secured 
a mortgage deoree against Mangal Bhor. Dec- 
ree-holder exe3uted that decree in Execution 
Proceeding No. 331 of 1909 in 2nd Munsif’s 
Oourt, Sirampore, against the adult son 
of late Mangal Bhor (named Bijal Bhor) 
and minor son of Mangal (named Gonesh 
Bhor, represented by . his mother Akni 
Bhooni). The properties under mortgage 
were sold in this execution case and were 
purchased by the decree-holder himself on 
18th. February 1910. Sale-certificate was 
taken and executed. Symbolical possession 
was 
On the 28th September 1910, objection was 
- filed by Amir Mea and his two wives to 
the effect that the decree of decree-holder 
wae satisfied by sale of the mortgaged 
properties partly to one Mongal Chomar 
and then partly to objector No. 3 Amir Mea, 
who transferred his purchased interest to 
his wives (objectors Nos. land 2) for their 
dower money. The satisfied and time-barred 
decree was subsequently executed by decree- 
holder maliciously and fraudulently and the 
properties were sold ata very inadequate 
price. Mongal Chomar is. alleged. by 
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objectors to be siding with  deoree-holder. 
The objectors prayed for setting aside the 
sale on the grounds (1) that the decree was 
not aliye when the execution application - 
was filed, (2) that the sale proclamation 
was not published, (3) that there was 
irregularity in publishing and conducting 
the sale, (4) and that decree-holder was guilty 
of fraud. 

The learned Munsif held, by his order, 
dated 4th March 1911, that the objectors 
cannot raise the question about limitation 
as the matter is resjudzcata, He Leld that 
the orders Nos, 4 and 5, dated 3rd December 
and 7th December 1909, which allowed the 
execution to proceed by implication, decided 
the question of limitation against judgmert- 
debtor’s legal representatives, who did not 
appear in spite of service of notices upon 
them through Court and by post and hence 
the objectors, who can have no better position 
than the judgment-debtor’s legal represen- 
tatives, cannot be allowed to re-open the 
question of limitation. 

The objectors have preferred this appeal 
against the lower Court's order, dated 4th 
March 1911. The Pleader for decree-holder- 
respondent raised the preliminary objection 
thab this appeal does not lie as the lower 
Court's order, dated 4th Maroh 1911, is 
not a final order having the force of a 
decree and it is an interlocutory order. 
Hence the following are the points for 
decision m this appeal:— 

(1). Whether this appeal lies against the 
order of the lower Court, dated 4th 
March 1911? | 

(2). Whether the lower Court was wrong  , 
in holding that the objectors cannot raise 
the question of limitation in this case? 

Upon the first point, I hold that this 
appeal lies as the effect of the lower 
Court’s order, dated 4th March 1911, is to 
exclude evidence to show that the Execu- 
tion Proceeding No. 331 of 1909 was 
barred by limitation and it was an 
adjudication by the lower Court about th 
right of the objectors to raise and p 
this question of limitation. Hence ~ 
order comes under the definition of decree ^ 
in section 2, Civil Procedure Code, and it is 
appealable. Had the objectors waited until 
the decision of the whole objection by the 
lower Court, most probably 30 days would 
have passed from 4th March 1911, and it 
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would have been held that the objactors 
could no} ra-open the question about limita- 
tion.. By the order, dated 45h Marah 1911, 
the lower Court decided that the objectors 
cannob raisa the qirestion -of Itmitatioa aad 
this decision 
right of'the objectors with regard to the 
question of limitatióa so faras thea lowar 
Court was concerned and hence this order 
was a decree within the purview of section 
2, Civil Procedure Code. It was also aa 
order'under section 47, Civil Proosdare Code, 
which has the force of a deerde” ani henea 
it is appealable. 

With respect tothe second point, I hold 
that the lower Court was wrong in holding 
that the objectors cannot raise the question 
-of limitation in this case on the ground of 
res judicata, The Privy Council decision of 
Mungul Pershad Dichit v. Girja Kant Lahiri 
Chowdhury (1) and the other cases in 

which it was followed proceeded on the 
ground that although the exeaution pro. 
ceeding was apparently time-barred, the 
judgment-debtor not having taken objection 
ou the ground of limitation is debarred from 
subsequently raising it if the order allowing 
the execution to proceed was regularly made 
by a Court of competent jurisdiction and it 
was not reversed on appeal. These cases 
are distinguishable from the present case in 
which objector’s case is that decree. holder 
and judgment-debtor's legal representatives 
eolladed with each other after the decree of 
the decree-holder was satisfied anda letter 
of acknowledgment of the decretal debt was 
'eollusively got up and it was filed along with 
the application for execution by decree- 
holder but as the whole execation proceeding 
was collusive and frandulent, it was pre- 
- concerted "between decree-holder and judg- 
! ment-debtor's legal representatives that the 
judgment-debtor’s legal representatives 
vould never appear to assert and allege that 
the letter acknowledging the decretal debt 
was a got up document. If the execution 
proceeding was a bona. fide, the . order 
lowing a time-barred deoree to be executed 
rnst the legal representatives of the 
ment-debtor would bind the represen- 
tatives in-interest of the judgment-debtor, 

















but if there is collusion between decree- 


holder and the legal representatives of the 


judgment-debtor and a spurions letter 
(1) 8 C. 51 (P. C.); 11 C. L. R. 13; 8 I. A, 123. 


conclusively determined tha 
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acknowledging the decretal debt is got up 


and filed with the application for execution `` 


in order to save limitation, it is certainly 
open to the objectors who are-representatives- 
in-interest of the judgment-debtor and, 
therefore, entitled to come in under section 
47, Civil Procedure Code, to file this objection, 
[under Ishan  Ohandar Sirkar v. Madhub 
Sirkar (2)], to raise the objection about 
limitation and to prove that the letter 
purporting to acknowledge the decretal debt 
i3 a Spurious document which was got up in 
order to save limitation. If this is shown, 
the decree caunot ha held to have baen alive 
on the date when the application for execu- 
tion was filed and the lower Court must hold 
that the legal representatives of the judgment- - 
debiora intentionally didnot appear to econ- 
test the letter of acknowledgment because 
they got up this letter in collusion with 
decree-holder and .in order to injure the 
objectors'and Mongal Chomar. Under Loksh. 
manan Ohetit v. Kuttayan Ohettz (3); Sheoraj 
Singh v. Kameshar Nath (4), and other cases . 
which followed the case of Mungul Pershad- 
Dichit v. Girja Kant Lahiri Ohowdhury CL), 
the judgment-debtor and his legal re- 
presentatives are precluded from raising 
the objection about the limitation, ` but 
there is no- decision to show that the 


` transferees from the judgment-debtor are 


debarred from raising this ‘plea of limi- 
tation, specially, as in the present ob- 
jection, the objectors’ case is that the only 
document which purports to save limitation 
is a document, which was collusively got up 
by the judgment debtor’s legal representa- 
tives in order to help the deeree-holder. It 
is necessary in this objection case, under 
section 47, Civil Procedure Code, to carefully 
sift the case of-fraud and collusion set up 
by the objectors and hence I sot aside the 


lower Court's order, dated 4th March 1911, 


and direct that evidence should be taken on 
the question of limitation in order to -decide 
whether the letter of acknowledgment is 
genuine or spuriously and collusively got up. 
The lower Court, when passing the orders 
Nos. 4 and 5, dated respectively 3rd Decem- 
ber and 7th December 1909, allowing the 
execution to proceed did not know that the 
letter acknowledging the decretal debt is a 
. (9) 24 C. 62; 1 C. W. N. 86., 

(3) 24 M, 669, 

(4) 24 A. 282; A. W; N. (1902) 63. 
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` v;eument, which is questioned by the tion which has to be determined on the merits 
objectors. Hence without taking any ex parte is whether or not the original application was 
evidence about its genuineness, the lower one coming under the provisions of section 47 
Court allowed the execution to proceed on of the Code of Civil Procedure. Olearly, if 
the assumption that the legal representatives the original application came under that 
of the judgment-debtor do not dispute its section, there would be a second appeal from 
genuineness. Such order by implication the decision of the lower Appellate Court to 
decided the question of limitation against the this Court. From the facts stated in the 
legal representatives of late judgment- arguments, if appears that the present appel- 
debtor. Baut it would be sheer injustice to lant obtained a mortgage-decree on the 17th 
debar the objectors from questioning the September 1903 against one Mangal Bhor. 
genuineness of this letter and to bind them An order absolute for sale was passed on the 
by the orders, dated 8rd and 7th December 24th July 1904. Thereafter, nothing was 
1909, wherein the lower Court did not even done to execute the decree until September 
say? thatthe Court believed thatletter to be 1909, when the present appellant, the decree- 
genuine. By holding that the objectors are holder, putin an application for execution 
debarred from raising the question of limi- filing with the same a document which 
tation, the lower Court has made it absolute- purported to be a letter acknowledging the 
ly impossible for the objectors to prove the debt signed by Sijal Bhor, the eldest son of 
fraud and collusion between decree-holders Mangal Bhor, the original judgment-debtor 
and the legal representatives of thejudgment- (who had died) on his own behalf and by the 
debtor. I hold that the rulings quoted by mother and guardian of Gonesh Bhor, the 
the lower Court to show that the question of youngest son of Mangal Bhor, who was then 
limitation cannot be raised do not apply to a minor. On the 24th September 1909, the 
the objectors inthe present case, although £ Court directed the issue of notices to the 
hold that those cases apply to the judgment-  judgment-debtors to show cause why the 
debtor and his legal representatives of the decree should not be executed, which notices 
judgment-debtor, | appear to have been served on the 8th Octo- 


l . : ber 1909. The judgment-debtors did not 
ORDERED that this app eal is decreed with put in appearance and on the 7th December 
costs and the lower Court is directed to allow 1509, the Court executing the decree passed 
the parties to adduce evidence on the question an aé that the execution proceedings 
of limitation. The lower Court’s decision, should go on. The mortgaged properties 
dated 4th March 1911, is set aside. The ob- WEG starsunids put up to sale and were 
jectors-appellants will get Rs.1l16as Pleader's purchased by the decree-holder on the 18th 
fee for this appeal with other costs of this February 1910, The sale was confirmed on 
appeal from decree-bolder.respondent, who the 30th March 1916 and? pussédéión- Was 
will bear his own costs of this appeal. given onthe 24th September 1910. The 
From the above judg ment, the decree- application out of which the present appeal 
holder appealed to the High Court. : arises was made on the 23th September 1910 
ihe M ee Mul Hoy and Hira Lal with the abject of having the sale set aside. 
_ Sanyal, for t aei pe The grounds stated in support of the applioa- 
B abus Uma vidé Mukherjee and Harendra tion were that the decree had been satisfied 
Krishna Mukherjt, for the Respondents. before the sale. that the execution of the 
- JUDGMENT.—This is an appeal against decree was barred before the sale was held ET 
an order passed by the Subordinate Judge of ' and, therefore, the sale was void or voiduble, ^" 
Hooghli, setting aside an order made by the that the proceedings bearing up to the sale o! 
Munsif of Sirampore in certain execution were irregular and that they had been carried EN 
proceedings and remanding the case for on by fraud and collusion between the judg- — 
further hearing to the Court of first in- ment-debtors and the deoree-holder, The ap- 
stance. plication was put up in by the opposite party, 
A preliminary objection has been taken to who are the transferees of the mortgaged pro- 
the competency of the appeal on the ground  perties under conveyances, dated the 5th 
that no appeal lies against an order directing November 1906 and the 16th J uly 1907, ex. 
a remand, Inthis case, however, the ques- - ecuted intheir favour by the heirs of the 


| 


sap 


- 
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original mortgagor. The case that was put 
forward in support of the application was that 
the whole of the proceedings i in execution were 
fraudulent, that, in fact, the decree had been 
satisfied and that the sale was held in order 
to defraud the applicants of the property 
which they had purchased from the: heirs of 
the mortgagor, 

The Court of first instance held that the 
applicants were not entitled to make the 
application as the matters raised in the 
application were ves judicata between the 
decree-holder and the judgment.debtor in 
consequence of the order passed by the 
executing Court on the 7th December 1909. 
It was argued that, asthe applicants were 
assignees of the heirs of the original judgment- 
debtor, they were bound by the acts of those 
heirs and that, as those heirs of | the original 
judgment-debtor had failed, 
the notice had been made on them on the &th 
October 1909, to appear and objest-to the 
execution proceedings and had allowed the 


-order of the 7th December 1909, to be passed, 


that order decided the matter finally so far as 
the decree-holder and judgment-debtors were 
concerned and that the applicants were not 
entitled to re-open the question again. In 
support of the contention of the decree-holder, 
reliance was placed on the case of Mungul 
Pershad Dichit v. Grija Kant Lahiri Chowdhury 
(1). The Court of first instance dismissed the 
application in so far as it raised the question 
of limitation and fixed the 18th March 1911 
for the disposal of the rest of the case. There 
was an appeal to the lower Appellate Court 


and that Court set aside the. decision of the 


Court of first instance on the point raised as 
to whether the applicants were barred from 


whether the decree was barred by limitation. 
It accordingly ordered that the application 
should be sent back to the Court of first 
instance with directions to’ allow the parties 
to adduce evidence on the question of limita- 
tion and after deciding that point to proceed 
vo deal with the application. 

The decree-holder has appealed to this 
Court, and the question which we have, first, 
to determine in order to deal with the 
objection as to the competency of the appeal 
is, whether or not the application made by 
the opposite party in September 1909 was 
one under the provisions of section 47 of 
the now Code-of Civil Procedure. Jn our 


Iu in the present application the question 
f 


4 
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opinion, the lower Appellate Court was right 
in the view which it took that the application 
was one under the provisions of section 47 
of the Code of Civil Procedure; that being 
the case, an appeal lies to this Court against ` 
the order of the lower Appellate Court. The 
preliminary objection, therefore, fails. 

In support of the appeal, it has been urged 
that the order of the lower Appellate Court 
should be set aside on the ground that no 
appeal lay to that Court against the order of 
the Court of first instance, which, it is 
argued, amounted to a partial decision of the 
matters raised in the application and not to a 
final disposal of the matter. The learned 
Pleader for the appellant has contended, on 
the authority of the ease of Behary Lal Pundit 
v. Kedar Nath Mullick (5), that the lower 


"Appellate Court had no authority to deal 


with the order of the Court of first instance 
as that order only determined a point arising 
incidentally in the course of the proceedings 
for- determining the rights of the parties 
seeking relief and was nota decree within 
the meaning of section 2 of the Code of Civil 
Procedure. “In our opinion, this contention 
cannot prevail. The object of the applica- 
tion -in the Court of firat instance was to 
have the execution proceedings dismissed on 
the ground that they were barred by limita- 
tion. The contention advanced on behalf of 
the applicants was that the letter of ackuow- 
ledgment which was filed with the applica- 
tion made in September 1909 by the decree- 
holder was a fraudulent document and was 
concocted by the decree-holder in collusion 
with the heirs of the original judgment. 
debtor in order to defraud the applicants of 
their rights. It must be borne in mind that 
the original mortgage decree was passed on 
the 17th September 1903 and made absolute 
on the 24th July 1904, that the sales to the 
applicants were made on the 5th November 
1906 aud the 15th July 1907 and that’ it 
was not till September 1909 that the applica- 


‘tion for execution with the letter of acknow- 


ledgment attached toit was made to the 
Court. If the Court of first instance had 
decided in favour of the applicants on the 
point of limitation, the question whether the 
execution would proceed or not would have. 
been finally determined and, in those 
circumstances, we.think there can be no 


(6) 18 C. 469. 
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doubt that the application was one which fell 
within the provisions of section 47 of the 
Code of . Civil Procedure. The learned 
Subordinate Judge, in setting aside the order 
of the Court of first instance, held that that 
Court had erred in holding that the decision 
in thecase of Mungul Pershad Dichit v. Grija 
Kant Lahert Chowdhury (1) had application to 
the facts of the present case. Inthe present 
case, the interests of the applicants and of the 


_jJudgment-debtors, if tho case of the applicants 


be true, were certainly not identical. The 
applicants’ case was that, though they derived 
interest in the property through the judgment- 
debtors, they were being fraudulently deprived 
of their rights by collusion between the 
judgment-debtors and the desoree-holder 
by which the decree-holder was attempt- 
ing to execute the decree which had 
been barred by limitation or had been 
satisfied. We think that the view which the 
lower Appellate Court took in the matter is 
correct and that the decision relied on by the 
Coart of first instance has no application to 
the present case and that that Court erred 
in holding that there was any bar inthe way 
of the present applicants’ making their 
application to have the execution proceedings 
dismissed on the grounds mentioned in that 
application. We are also of opinion that it was 
quite competent to the applicants, under the 
provisions of section 44 of the Evidence Act, 
to raise the questions and adduce evidence to 
prove the facts stated in their application. 
In our opinion, therefore, the present appeal 
must fail. The appellant has not been able to 


support his contention that the order of the 


Court of first instance was one against which 
no appeal lay tothelower Appellate Court 
aud he has also failed to establish before us 
that the order passed by the lower Appellate 
Court in setting aside the order of the Court 
of first instance was incorrect. In our 
opinion, the learned Judge of the lower 
Appellate Court was perfectly right in the 
view which he took that the applicants were 
entitled to raise the question of limitation 
aod to have that question tried by the Court 
of first instance in the execution proceedings. 
The result, therefore,is that the appeal is 
dismissed. Costs will abide the result of 
the final desision. We assess the hearing 
fee in this Court at three gold mohwurs. 
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Rule No, 4116: The Rule stands 
but without costs. 
Appeal dismissed: Rule discharged. 


discharged 


CALCUTTA HIGH COURT. 
MISOELLANEOUS Cryin AppoaL No. 188 or 
1912. 

December 1, 1913. 

Present: —Justice Sir Herbert Oarnduff, 
Kr., and Mr. Justice Richardson. 
SURENDRA NATH TALUKDAR— 


PLAINTIFEF—- APPELLANT 
VETSUS 
SITANATH DAS GUPTA—Derenpanr— 
RESPONDENT. 


Appeal—Review, grant of—QOtivil Procedure Code 
(Act V of 1908), s. 115, O. XL VII, r. 7—Jurisdiction— 
Application for review—Insufficient stamp—Oourt hear, 


, ing insufficiently stamped application for review, if acts 


without jurisdiction. 

An appeal lies under Order XLVII, rule 7, of the 
Code of Civil Procedure, against an order by which 
the Court below has allowed an application for a re- 
view of judgment and directed an appeal to be res- 
tored to its file. 

Gyanund Asram v. Bepin Mohun Sen, 22 O. 734, 
followed. 

It cannot be said thata Court has no jurisdiction 
to hear an application for review because ibis in- 
sufficiently stamped. 


Appeal from the order of the Sub-Judge 
of Faridpure, dated January 13th, 1912. 

Babus Hiralal Chakravartt and Purna 
Chandra Martra, for the Appellant. 

Babus Surendra Ohandra Sen and 
Hemendra Chandra Sen, for the Respondent. 

JUDGMENT. 

Carnpury, J.— This is an appeal under 
Order XLVII, rule 7, of the Code of 
Civil! Procedure, against an order by which 
the Court below has allowed an application 
for a review of judgment and directed an 
appeal to be restored to its file. 

The preliminary objection has been taken 
by the respondent that no appeal lies. The 
same point was raised in Gyanund Asram v. 
Bepin Mohun Sen (1), and, following the deci- 
sion in that case, I think, the objection must 
be overruled. 

The learned Vakil, on behalf of the appel- 
lant, has made a faint attempt to bring the 





(1) 22 0. 784, 


944 
MUHAMMAD ISLAM V, HARI LAL. 


ease under one of the clausesof rule 7, sub- 
rule (1); but he has eventually been forced 
to admit that, ifthe grounds of appeal be 
limited, to those indicated by those clauses, 
the appeal must fail. As to their being so 
limited there can be no doubt. The appeal 
must, therefore, be dismissed with costs, 
which I would assess at one gold mohur. 


There remains for our consideration an 
application for the issue of a Rule in the exer- 
cise of our revision jurisdiction. The only 
way in which it can be suggested that there 
arises any question of jurisdiction, is by argu- 
ing that the application for a review of judg- 
ment was bad because it was insufficiently 
stamped. Under Articles 4 and 5 of Schedule L 
to the Court Fees Act, 1870, the full fee 
payable on a memorandum of appeal—in this 
case Rs. ló— ought to have been paid if the 
application was, as here, presented more than 
90 days after the judgment to which 
it relates. Olearly, therefore, the fee of 
Rs. 7-8, which was paid in this instance, was 
insufficient, and the learned Vakil for the 
respondent readily concedes this and offers 


to pay the deficiency now. For the appel- 


lant, however, it is contended that, as the 
fee was insufficient, the application was one 
on which the Court below had no jurisdic- 
tion to proceed. As to this contention, it 
seems to me that section 12 of the Oourt-fees 
Act, 1870, at once defeats it. It is there pro- 
vided thatevery question relating to valuation 
for the purpose of determining the amount of 
any fee chargeable shall be decided by the 
Court original concerned, aud that such 
decision shall be final as between the 
parties to the suit: and sub-section (2) 
goes on to give a Court of Appeal power, 
nevertheless, in the interests of the revenue, 
to order avy deficiency to be made good 
subsequently. Itis true that there ison the 
record of this case no express decision that the 
fee of Rs. 7-8 was sufficient; but it seems to 
me that such a decision is implied by the 
action of the Court in receiving the 
application on a stamp of Rs. 7-8, and 
passing any order upon the prayer contained 
in it, 

It is, therefore, manifest that the Court 
had jurisdiction, and that there is no case 
for the issue of a Rule; and I would 
reject the application directing at the same 
time that the deficiency, namely, Rs. 7-8, 
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(Rupees seven and annas eight), be 
paid by the opposite party within a fort- 
night, , 

Riogarpson, J.—I entirely agree that 
there is nothing in the suggestion that 
the lower Court had no jurisdiction to 
hear the application for review because it 
was insufficiently stamped. The provisions 
of section 14 of the Court Fees Act, may 
also be referred to.. It is clear that no 
question of jurisdiction arises. 

The appeal fails on the ground indicated 
by my learned brother and no case is made 
for the issue of a Rule. 

Appeal dismissed. 


PUNJAB CHIEF COURT. 
First Civic APPEAL No, 350 or 1911. 
November 29, 1913. 

Present: —Mr. Justice Kensington and 

Mr. Justice Chevis. 
MUHAMMAD ISLAM AND ANOTHER— 
PELAINTIFF3— APPELLANTS 


v6ersusa 
HARI LAL AND OTHERS—DEFENDANT3— 
RESPONDENTS, 


Custom—Alienation-—Pirzadas of Hanst, District 
Hissar— Agricultural custom not applicable- Burden 
of proof—Wajib-ul-arz -Holding goed for a particular 
Settlement—Rectials not repeated in later Wajib- 
ul-arz, unsupported by instances, carry no weight 
—Departure from personal law, in one respect, does not 
necessarily shew adoption of custom in all matters 
— Antecedent debt— Duties of alienee. 

Among the Pirzadas of Hansi, District Hissar, there 
is no recognised custom empowering sons to challenge 
the validity of their father’s alienations. 

The burden of proving thata family of Pirzadas 
follows agricultural custom as regards alienation of 
land lies on the party alleging it. 

A. wajtb-ul-arz holds: good only for a particular 
Settlement, and a recital in an old wajtb-ul-arz, not 
repeated in later :wajib-ul-araiz and unsupported by 
any instances, can carry no weight. Especially a 
wajib-ul-arz must be distrusted which professes to bind 
a motley collection of tribes of Hindus, Muhammadansg 
and Qhristians to a curious and improbable custom. 

It does not necessarily follow that because” a 
family has departed from its personal law in one rese 
pect, it has adopted agricultural custom in all other 
respects, 

It is sufficient for an alienee to satisfy himself 
that an antecedent debt really exists; he is not bound 
to inquire into the nature of that debt. 


First appeal from the decree of the Dis- 
trict Judge, Hissar, dated the 10th of Decem. 
ber 1910, dismissing plaintiffs’ suit. 
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iir, fazal-2-Hussain, for the Appellants. 
The Hon'ble Mr. Shadi Lal, R. B., and Lala 
Lajpat Rat, for the Respondents. 
` JUDGMENT.—This sait relates to two 
alienations effected by Abdul Hakim. .The 
following genealogical-tree will be useful:— 


KALANDAR BAKHSH, 


PON > 
Fazl Azim, Abdul Rahman, 
Musammat Sakina. Abdul Hakim, 
| 
eee 
n 
Shams-ul-Islam. Muhammad Minhaj-ul-Islam, 


Islam, (plaintiff). (plaintiff). : 


Kalandar Bakhsh was owner of three 
-biswas of the town of Hansi. On his death, 
the three bzswas descended to his two sons 
in equal shares. On the death of Fazl Azim; 
his li biswas went to Abdal Hakim as 
adopted son.—a curious arrangement, seeing 
that Abdul Hakim was married to Mussum- 
mat Sakina; probably the real position of 
Abdul Hakim was more that ofa resident 
on-in-l&w (khanadamad) than of an adopted 
bdul Hakim gifted this share to kis 
mmat Sakina and on the death of 
her became owner of the other 













uly 1891, Abdul Hakim mort- 
biswas to Hari Lal, Mahajan of 
s. 15,000, details being 

| Hs. a. p. 
Raghu Nath asd 11,000 0 0 
rior mortgagee i 
4000 0 0 

TOTAL ... 15,000 0 0 
provided that if the mortgage- 
rincipal was not paid off within 
the mortgaged property. would 
be regarded as sold outright. 

On the 9th August 1891, Abbul Hakim 
executed a further mortgage-deed in favour 
of Hari Lal, raising Hs. 5,000 more on the 
land, details being 


Hs. a. p 
Received in cash 4900 0 0 
Price of a bamboo cart 100 0 0 





TOTAL .. 5,000 0 0 
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Foreclosure proceedings under Regulation 
XVII of 1806 followed and Hari Lal then 
sued as vendee for possession of the mori. 
gaged 1% biswis. The suit was contested by 
Abdul Hakim but Hari Lal obtained a 
decree which was upheld by this Court on 
5th April 1906. Then on 16th November 
1908, this suit was brought by Muhammad 
Islam and Minhaj ul-Islam, sons of Abdul 
Hakim (the younger plaintiff, a minor, 
suing through the elder), for a declaration 
that the two alienations should not affect 
their reversionary rights. The. plaintiffs 
alleged that the alienations were not for 
full consideration and also that they were 
not for necessity, the debts being incurred 
for immoral purposes. The plaintiff also 
pleaded that the debt to Raghu Nath Sahai, 
the prior mortgagee, was also raised for 
immoral purposes and that Hari Lal knew 
this fact, 


The defence was that the parties were 
not governed by agricultural custom and 
that the sons had no right to challenge the 
validity of the father’s alienations. Also 
that the alienations were for consideration 
and necessity. Other pleis were also ra!sed, 
which it is unnecessary to repeat here. 

The learned District Judge has dismissed 
the suit, holding that the alienor’s family 
is not governed by agricultural custom 
and that the sons agunot contest the father’s 
alienations, and also that the alienations 
are for consideration and necessity. The 
plaintiffs appeal. 

It may here be noted that Abdul Hakim 
and his eldest son both figare as pro forma 
defendants. The latter has apparently not 
joined in bringing the claim on account of his 
being over the age of twenty-one-at date of 
institution of suit; any claim by him would 
be time-barred. 

The first question for consideration is 
whether the parties are governed by agrical- 
tural custom; if they are not, the plaintif 
cannot control their father’s dealings. ‘The 
onus of proving that custom applies is on 
the plaintiffs. 

The plaintiffs claim to be Pathans, while 
for the defendants it is argued that the 
The District 
Judge has held that they are not Puéhaas, 
In the Revenue Records, they are described 
sometimes as Pirzadis and sometimes as 
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Sheikhs. "The learned Counsel for the plaiat- 
iffa owns that he cannot say for cartain who 
-the plaintiffs are, but he argues that it does 
not really matter whether they are Pathins 
or nob and we think this view is correos. - The 
plaintiffs’ ancestors, no doubt, came into India 
some time ago, and settled down in the 
Punjab and the question is whether they 
bave adopted the agricultural customs gener- 
ally prevailing in the Punjab, especially that 
custom which ordains that a man shall not, 
without the consent of his reversioners, alien- 
ate ancestral land without necessity. The 
real history of the family is not clear but if 
may well bethat the account given by 
Munshi Amin Chand, Extra Assistant Com- 
missioner, in the Settlement Report of 1864, 
is correct. According to this version (vide 
paper-book A, pages 53 and 59), Diwan 
Kalandar Bakhsh was a descendant of Sheikh 
Jamal-ud-Din, who aeeompsniel Sultan 
Shahab-ud-din Ghori when the latter in- 
vaded India. If this version be correct, the 
plaintiffs’ family have been settled in Hansi 
since (about) 588 A. H. Jamal-ud-Din and 
his son, grandson and great-grandson were 
accounted very holy men and are known as 
the four Kutabs, Their descandants, known 
as Pirzadas, form several families. One of 


the déscendanta is always. appointed Sapada- ` 


nishin of the Jama Masjid at Hausi. Kalan- 
dar Bakhsh was Sajjada-nishin. The present 
Sajjada-nsshin is Abdul Hakim. 


In proof of his allegation that the parties 
are governed by custom, the learned Counsel 
for the plaintiffs places great stress on 
the Wajib-ul are of, Hansi town prepared 
in 1868 (wide. paper-book A, page 4). 
This Wojto-ul-arz professes to give the rules 
relating to alienation and succession govern- 
ing Mughals, Mahajans, Pireadas, Gujars, Mus- 
salmans, Malis, Beoparts and Christian pro- 
prietors of Hansi—a remarkably miscellane- 

mous collection. It would surely be curious 
that all these tribes should follow the same 
customs. According to this Wajib-ul-ara, 
proprietors can only alienate for necessity, 
and if they do so alienate, the property can 
be, pre-empted by ‘co-sharers in the patti 
collaterals, ete.—It goes on to relate that 
free gifts can be made by a proprietor to 
any body. Then fcllow certain rules as to 
inheritance and here certain differences of 
custom are described as applying to certain 


` 
` 
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tribes, though ib is said that amongst all 
tribes, a daughter is excluded. 

The later Wajzb-ul-aratz have not been 
produced and the presumption is that if pro- 
duced they would, not help the plaintiffs. 
On the other hand, Mr. Shadi Lal states 
that they are silent as to alienations. 
But a Wayjtb-ul-arz holds good only for a 
particular Settlement and a recital in an 
old Wagib-ul-arz, nob repeated in later Wajib- 
ul-araŭiz and unsupported by any instances, 
ean carry no weight. Especially must a 
Wajib ul-arz be distrusted which professes 
to bind such a motley collection of tribes 
to such a curious and improbable custom 
as one whereby, while if is open to & .— 
proprietor to give away the whole of his 
estate to a complete stranger, he is prohibited 
from selling any portion of ib except for 
necessity. j 


Now in the prasent case, 16 is clear even 
from the evidence of plaintiffs’ witnesses 
that there have been very many alienations 
in the town of Hansi (e. g., vide the evidence 
of Mansab Beg, Zazldar, book’.0., pages 5-6) 
and yet nota single instance can be quoted 
of an alienation having been contested on 
the grouud of want of necessity. T4 
single case to which Mr. Fazl.i-H 
point is the case of Murad Beg 
this was only a case of & 
to recover possession of his o 
had wrongly been alienated 
brothers (vide book O., page 22 
page 11, for details of this 
suit did not proceed on the 
want of necessity and so ib has no 
the present suit. Now out of son 
ations, there must have been. se; 
were effected without necessity a 
that not. one of them was eve 
is good ground for rejecting t 
in the town of Hansi genera 
any custom prohibiting alienatio: 
necessity, 

Coming down from the town in general to 
this particular family of Pirzadas, we fail to 
find any ground for supposing that they have 
adopted the general agricultural custom of 
the Punjab in matters of alienation. 

Some branches of the family, which have 
left Hansi and settled down in villages in the 
surrounding districts, may, no doubt, have 
adopted the customs of the agriculturists 
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amongst whom they live, bat we arə only 
concerned with, the plaintiffs’ branch, which 
appears never to have left the town of Hansi 
since.it first settled down there some centuries 
ago. Some members of the plaintiffs’ family, 
no doubt, are now land-owners but it does 
not appear that they have held lend for any 
length of time. Apparently, their primary 
means of livelihood is pirt muridi, though 
‘now, a8 shown in the evidence of Abdul Wahid, 
a cousin of the plaintiffs, (book B, pages 27- 
29), many members have entered various 
branches of Government service and some of 
them have invested their savings in lands. 
Abdul Wahid's father, Rafi-ud-din, Tehsildar, 
thus purchased lands in the names of his 
sons and died leaving property worth 12 or 
2 lakhs (vide B, page 28). As to the parti- 
cular 3 biswas, à of which forms the subject 
of dispute in this case, it is said by Abdul 


-. Wahid (B, page 28) to have been bought by 


Kalandar Bakhsh for Rs. 300 from some 
Chamars, who had fallen into arrears with 
their land revenue. Balwant Singh, another 
witness for plaintiffs (vide B., page 21), 
also states that Kalandar Bakhsh’s father 
had five sons but that none of them except- 
ing Kalandar Bakhsh had any b?swadari 
estate. This witness also states that only 
the muaft land is ancestral, [Abdul Hakim 
too (vide A, paga 59) states that his father 
was one of five sons.] Thus though Kalandar 
Bakhsh, when mortgaging the land in 1869, 
described it as ancestral, there appears good 
ground for supposing that it was acquired 
by him and has only been in the family 
for about 50 years. The family, therefore, 
cannot be regarded as an agricultural family. 
No doubt, they have long held a muafi but 
up toa few years back they seem to have 
been dependent on their income as descend- 
ants of the four Kutabs, and itis only re- 
cently that they have acquired land and set 
up as land-owners. 

For the plaintiffs, it is urged that the ox- 
clusion of daughters is a strong proof that 
they have adopted agricultural customs, but 
even granting that daughters are excluded, 
[though this is not admitted, and certain 
of plaintiffs’ witnesses are anything but clear 
on the point, e.g., Khair-ud-din (book B, 
pages 2 and 3), and Muhammad Azim (B. 
pages 4-5) ], it does not necessarily follow that 
because the family has departed from ita 
personal law in one respect it has adopted 
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agricultural custom in all other respects. 
The burden of proving that the family follows 
agricultural custom as regards alienation of 
land lies on the plaintiffs, and we find that 
they have failed to discharge the burden. 
We agree, therefore, with the learned Dis- 
tricb Judge in holding that the plaintiffs have 
failed to prove that they have a right to con- 
test the validity of their father’s alienations. 
Further, we agree with the learned District 
Judge in holding thatin this case, the de- 
fendant has succeeded in showing that the 
alienations are binding on the plaintiffs. The 
plaintifis have produced a considerable num- 
ber of witnesses who depose that Abdul 
Hakim was a confirmed debauchee, though 
he is now, accordiug to them, a reformed 
character. We find ourselves quite unable 
to believe any of this evidence. If, as is al- 
leged, Abdul Hakim was nearly always drunk, 
aud habitually and openly kept prostitutes 
at his house, it is hard to suppose that 
no body would ever have complained of such 
conduct on the part of the Sajjada-nishin, 
yet no complaint appears ever to have been 
made. As to the evidence relating to danc- 
ing girls, it is doubtless correct that dancing 
girls attended the house on certain occasions 
e.g., the festivities in connection with the 


' circumcision ceremonies of the sons but 


this would be only in accordance with the 
custom of the country twenty years ago 
(though to employ dancing girls on such 
occasions is doubtless less customary now than 
it used to be.) 

Of the consideration for the first mort. 
gage, Rs. 11,000 was to pay off a prior morte 
gagee, Raghu Nath Sahai. This was an 
antecedent debt and Hari Lal was in no 
way bound to inquire into the nature of 
that debt. It was sufficient for him to 
satisfy himself thatthe debt really existed, 
Hari Lal is a resident of Hissar, while the 
prior mortgagee lived at Hansi. No doubt, 
Hari Lal may have had dealings in the town 
of Hansi too but we find it not proved that 
the two were connected or in collusion. 
And out of the Rs. 11,000 due to Raghu 


.Nath Sahai, Rs. 5,500 had been taken to 


pay off a prior creditor, Shugan Chand. Mr, 
Fazli-Husaain owns that he cannot dispute 
the validity of this item of Rs. 5,500, which 
was a debt in curred by Abdul Rahman. 

As to the items of Rs. 40,000 and Rs. 5,000 
received in cashfrom Hari Lal, there is 
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evidence that plaintiff had to perform the 
circumcision ceremonies of his two elder 
sons, that he built a house, and that he 
bought a tum-tum and that he had to pay 
about Rs. 3,000 for canal water dues. The 
evidence is as good as can be expected con- 
sidering the lapse of time. Had the suit 
been brought earlier, better evidence might 
have been forthcoming, eg., the treasury 
records, now destroyed, might have been 
produced to prove the payment of the canal 
revenne. 

The alienor wasa man of good family 
and doubtless lived in good style keeping 
up the traditions of the family. Kalandar 
Bakhsh himself firs& mortgaged the property 
in 1859. When Abdul Rahman died in 1889, 
it appears that the whole of the 3 biswas 
were then shown as mortgaged to Rafi-ud- Din, 
Abdul Hakim's maternal uncle, for Rs. 14,000. 
This mortgage appears to have been paid off 
in 1890. So apparently Abdul Hakim suc- 
- ceeded to an estate already encumbered. He 
bad to pay off his father’s debt of Rs. 5,500 
due to Shugan Chand in the first place. 
He borrowed first from Raghu Nath Sahai 
and then from Hari Lal. Probably he might, 
had he been a shrewd man, of business, 


have made better arrangements but doubtless 


he did his best. That he had any reason 
to do his sons à bad turn or that he was 
not on good terms with his wife, has not 
been shown. We consider the alienations 
would be binding onthe sons evenif they 
had the power to challenge their validity. 

On behalf of the alienes, cross-objections 
have been lodged as to costs. The reasons 
given by the District Judge for leaving 
‘the parties to bear their own costsin his 
Court seem tous very unsatisfactory. The 
case seems to be one of a common class; the 
vendor being unable to get back the land 
himself, the sons are put forward to try to 
get back the land by blackening their father's 
character. We think the plaintiffs should 
pay costs. 

We dismiss the appeal and allow the 
cross-objections. The District Judge’s decree 
dismissing the suitis upheld but the plaintiffs 
will pay costs of thé defendants (excluding 
Abdul Hakim and Shams-ul-Islam) in both 
Courts. Counsel’s fees, Rs. 500 in each 
Court. - 


Apreul dismissed, 
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CALOUTTA HIGH. COURT. 
Lerrars Parent Appear No: 150 or 1911. 
May 28, 1913. 

Present; —Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee, Kr. 
MAHAMAYA KAR-—PLAINTIFF— 
APPELLANT 
versus 


KISHORE OHANG-—-D&FENDANT— 


RESPONDENT. 

Bengal Tenancy Act (VIII of 1886) s. 29, cl. (b) — 
Kabuliat—Mention of rent —Remission of rent for term 
of lease—Rent payable during period of lease —En- 
hancement of rent—Eupiry of lease. 

A kabuliat showed the rent to be Rs. 67-4in all. 
Out of this, for some unexplained reason the sum 
of Rs. 17-2 was remitted and the remaining reni was 
fixed at Rs. 40-2 for the period of the kabuliat. 
The kabuliat went on to describe the rent as be- 
ing Rs. 40-2 during its term, and contained a 
stipulation that at the end of the term, the tenant 
was lo take a settlement at the rate of Rs. 57-4 


and that if he did not, the landlord would be entitled | 


to realise that rent by suit: 


Held, that the rent previously payable by the 
ryot was Rs. 49-2 only and not Rs. 57-4; that 
accordingly, under clause (b) of section 29 of the 
Bengal Tenancy Act, atthe end of the term, ihe 
rent of the tenant could nob be enhanced by contract 
so as to exceed, by more than two aunas in the 
rupee, the sum of Rs, 40-2 and that the 
kabuliat was an attempt to evade the provisions of 
section 29 clause (b) of the Act. 


The provision of the clause (b) of section 29 does not 
apply only to contracts executed at the time of ‘the 
enhancement. The words are sufficiently wide lo 
include contracts executed some years before. 


` Appeal, under section 15 of the Letters 
Patent, from the following judgment of Mr. 
Justice Coxe, dated May 22nd 1911, in 
Second Appeal No. 975 of 1909:— 


Ooxg, J.—T his appeal arises out of a sait 
for rent, based on a kabuliat executed by 
the defendant's father in 1303. The 
kabuliat was for seven years; and the only 
question that is raised iu this appeal is 
whether this kabultat contravenes the pro- 
visions of section 29 of the Bengal Tenancy 
Act. 


The Munsif apparently found that the 
tenancy of the defendant’s father bagan 
with the execution of this kabuliat and 
that he was notin occupation of the hold- 
ing before it. This matter has not been 4 
dealt with by the learned, District Judge 
in appeal; and for the purpose of dealing 
with this appeal, it may be assumed that 
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he did not differ from the decision of 
the Munsif on this point. Ths kabuliat 


begins with a tabular statement, which 
shows the rent to be Rs. 10 a kan’, 
amounting to Hs. 57-4 in all. Ont 
of this, the sum of Rs. 17-2 is 


remitted for some unexplained réason ; and 
the remaining rent is fixed at Rs, 40-2 
for the period of the  kabulíat. The 
kabuliat, after the tabular statement, goes 
on io desoribe the rent as being Rs. 40 2 
during its term and containa a 
stipulation that, at the end of the term, 
the tenant shall take a settlement at the 
rate of Rs. 57-4 ard if he does not, 
the landlord shall be entitled to realiza that 
rent by suit. There is also a provision 
that land found to be in excess of tha 
amount leased will be subject toa rent of 
Rs. 10 a kani. 

The learned District Judge regards this 
kabultat ag an attempt to evade the pro- 
visions of section 29 of the Bengal Tenancy 
Ach. He says: “If this stipnlation in his 
lease were to be held good, it would always 
be within the power of a landlord granting 
a lease to put inthe lease that the rent 
was, Say Rs. 960, whilst he allowed the 
tenant to pay only Rs. 80. He would, 
then, when the lease expired, allege that 


Rs. 50 was the rent and then thus, by 
this device, he would  olearly be able 
to ‘enhanee the tenant’s rent by con- 


Biderably more than 
rupee.” 

With this view of the learned District 
Judge, [am in agreement. No doubt, when 
the kabulia was executed, the landlord was 
perfectly entitled to settle the land ab the 
rate of Rs. 57.4, if he could get a 
tenant to take iton those terms. It may, 
ab first sight, seem unreasonable that if 
he could have done this, he should not 
be allowed to settle the rent at the rate 
of Hs. 40.2 for seven years and after- 
wards at a higher rate: But a little 
reflection is sufficient to show that this 
_ would be wholly against .the policy of the 
Bengal Tenancy Act. Tho landlord might 
find great difficulty in settling this land 
at the present rate of Rs. 57; but it might 
not be difficult for him, considering the 
notorious improvidence of ratyats, to settle 
the land for several years at a reasonable 
rent, with a stipulation that, ab: some 


2 annas in the 


. recorded a3 
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‘distant period, the raiyat should be bound 


to pay a higher renb; and it is clear, as 
the learned District Judge points out, that, 
by adopting this expedient, the landlord 
by a carefully drafted lease might contraci 
himself entirely out of the provisions of the 
Tenducy Act. The words of section 29, 
clause (b) are that “the rent must not be 
enhauced so as to exceed by more than 
two annas in the rupee the rent previously 
payable by the raiyat.’ There can be no 
doubt whatever that the rent payable 
during the term of the kabuliat was Rs. 40-2. 
The nominal rent might have been 
Rs. 57-4; but the kabulzai 
itself exempts the ratyals from paying this 
sum, and the sum payable by him, therefore, 
was ouly Rs. 49-2. Accordingly, under 
this clause, at the end of the term, 
his rent could not be enhanced by contract 


so asto exceed by more thau two annas, 


in the runee the som of Rs. 40-2. 
I do not think, reading the words of the 
section, that this provision applies only to 
contracts executed at the time of the 
enhancement. The words are sufficiently wide 
to include contracts executed some years 
before. It cannot be disputed that the 
practical effect of the kabuliat now under 
consideration is that at the end of the 
term the rent of the razyatis enhanced so 
as to exceed by more than two annas in the 
rupee the sum which has been payable 
by him during the term. Taking this view, 
1 think that the decision of the learned 
District Judge is right and that the appeal 
should be dismissed with costs, 

From that judgment, the plaintiff appeal- 
ed, 
Babu Sasadhar Roy, for the Appellant. 
Baba ‘Trotlokya Nath Ghose for Babu 
Upendra Lat Roy, for the Respondent. 

JUDGMENT.—This case does not require 
citation of any authority. It is clear from 
section 29 of the Bengal Tenancy Act 
that the rent cannot be enhanced so as 
to exesed by more than two annas in 
the rupee the rent previously payable by 
the raiyat. The lower Appellate Court 
has found that this rent was Rs, 49-2 
and the reference to Rs. 57 was merely 
a devica. That finding is conclusive in 
this case. We must, therefore, dismiss the 
appeal with costs. < . 

Appeal dismissed. 
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RAM OHANDRA NEOGI 9. SHAMA OHARAN BOSE, 
CALCUTTA HIGH COURT. 
MisogLLANEOUS Cryin APPHAL No. 164 oF 
1910. 
August 22, 1913. 
Present:—-Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
RAM OHANDRA NEOGI-PzrrTIONER— 
APPELLANT 
VETEUS 
SHAMA CHARAN BOSE AND OTHENG—- 


OBIECTORS-— RESPONDENTS. 
Insolvency-- Adjudication upon application of in- 


-golvent—-Cowrt imposing condition that portion of 


salary to be paid into Qowrt— Non-compliance with con- 
dition— Annulinent of order of adjudication for failure 
to abide by condition, if compeleni— Proper order te 
make, what ts-—Salary, whether property—Provincial 
Insolvency Act (III of 1907), s. 16, sub-s. 2 cl. (a) 
and 5.42 sub-s.1—~Otuvil Procedure Code (Act V of 
1908), s. 60. | 

Upon the application of a public officer in receipt of 
a, salary of Rs. 100 a month, who had been arrested in 
execution of a decree, to be declared an insolvent, 
the District Judge made an order for adjudication 
and directed the insolvent, pending realisation by 
gale of his assets, to pay Hs. 25 a month into Court 
until the sum realised from him should equal one- 
third of the family debts for which the creditor had 
obtained a decree. On the failure of the insolvent 
to comply with that direction the Judge annulled the 
order of adjudication: 

Held, that the order for adjudication was properly 
made but it could not be annulled under sub-section 
1 of section 42 of the Provincial Insolvency Act, 
as the condition annexed thereto of paying one. 
fourth of the insolvent’s salary to the Receiver was 
imposed without jurisdiction not being authorised 
under the provisions of the Provincial Insolvenoy Act, 
and, consequently, that condition must be discharged. 


The proper course for the District Judge would 
have been to direct the Receiver to arrange for pay- 
ment to him of one-half of the salary earned by the 
insolvent under section 16 sub-section 2 clause (a) of 
the Provincial Insolvency Act and section 69 of the 
Civil Procedure Code of 1908. 


Salary.is “property” of the insolvent within the . 


meaning of section 16, sub-section 2, clause (a) of the 
Provincial Insolvency Act, 


In re Ward; E» parte Ward, (1877) 1 Q. B. 266; 


66 L. J. Q. B. 310; 76 L.T. 87; 45 W. R. 829; 4 


Manson 23, Mercer v. Vane Colina, (1900) 1 Q.B. 130n; 


"67 L. J. Q. B. 424; 78 L. T. 21; 4 Manson 363 


and Inve Graydon; Hw parte Official Receiver, (1896) 
10. B. 417; 65 L. J. Q. B. 328; 74 L. T. 175; 44 W. 
R. 495; 8 Manson 6, relied upon. 


Appeal from the order of the District 
Judge of 24-Perganas, dated April 11, 1910. 

Babus Narendra Kumar Bos? and Surendra 
Kumar Bose, for the Appellant. 

Dr. Dwarkanath Mitra and Babu Rzshendra 
Nath Sarkar, for the Respondents. 

JUDGMENT.— This appeal is directed 
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against an order under section 42 of the 
Provincial Insolvency Act. The circum- 
stances under which the order has been made 
are not in incontroversy and may be briefly 
stated. On the 26th May 1909, the appel- 


lant madean application to be declared an 


insolvent, inasmuch as he had been arrested 
in execution of a decree. The order for 
adjudication was made on the 24th August 
1909, and the insolvent was directed, pending 
realisation by saleof his assets, existent or 
suspected, to pay Rs. 25 a month into Court 
until the sum realised from him should equal 
one-third of the family debts for which 
the creditor had obtained a decree. Ib is 
plain that this direction could not have been 
given under the provision of the Provincial 
Insolvency Act, In fact, on the 24th 
February 1910, the District Judge recorded 
an order to the effect that the amount 
deposited by the insolvent should remain in 
deposit and that the insolvent should show 
cause why the adjudication should not be 
annulled on the ground that the proper order 
would have been an order for composition 
under section 27; at the same time, he 
expressed a doubt, whether the Court had 
power to order instalments from pay after 
an order of adjudication had been made. 
On the llth April 1910, he ordered that as 
the insolvent had failed to abide by the 
condition that he should pay one-fourth of 
his salary to the Receiver, the , order of 
adjudication must be annulled. We are now 
invited to hold that this order for annulment 
was erroneously made. 


There is no room for serious controversy 
that the order could not have been made 
under sub-section 1 of section 42 of the 
Provincial Insolvency Act. Sub-section 1 
provides that where, in the opinion of the 
Court, the debtor ought not to have been 
adjudged an insolvent, the Oourt shall, on 
the application of the debtor or of any other 
person interested, by order in writing, annul 
the adjudication. The order can also be 
made if it is proved to the satisfaction of the 
Court that the debts of the insolvent have 
been paid in full or that a composition or 
scheme has been approved by the Court 
In the case before us, 
the debts of the insolvent have not been 
paid in full, nor has there heen any 
composition of scheme approved by the 


™ 
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Court. Consequently, the order can be sup- 
ported, only if it is established that the 
debtor should not have been adjudged 
an insolvent. But ib is plain that the 
debtor was rightly adjudged an insolvent. 


He had been arrested in execution of a decree 


' and had applied to be adjudged an insol- 


vent. Under these circumstances, the order 
i.  adjudieation was properly made and it 
could not be annulled under sub-section 1 
of section 42. The position, consequently, is 
that the order of annulment made on the 
llth April 1910 must be set aside. i 

The question next arises, what further 
direction, if any, should be givenin this 
matter. On behalf of the insolvent it has 
been contended that the order now under 
appeal is the erroneous order of the llth 
April 1910 and that itis competent to the 
Court to set aside that order alone. In our 
opinion, ib is open to the Court, not only to 
reverse that order but also to consider what 
direction should be given when the order 
has been vacated at the instance of the 
insolvent. As already explained, the order 
for adjudication was properly made on the 
94th August 1909 but the condition, which 
was annexed to that order, was imposed 
without jurisdiction. Consequently, that con- 
dition must be discharged. 

It is desirable to point ont in this connec- 
tion that the proper course for the District 
Judge would have been to direct the Receiver 
to arrange for payment to him of one-half 
of the salary earned by the insolvent. Sec- 


` tion 16 sub-section 2 clause (a) provides that 


when an order for adjudication has been 
made, the whole of the property of the 
insolvent, except so far as it includes such 
properties as are exempted by the Code of 
Civil Procedure or by any other enactment 
for the time being in force from liability to 
attachment, shall vest in the Court or in the 
Receiver and shall become divisible amongst 
his creditors, Now section 60 of the Code 
of Civil Procedure of 1908 provides that one- 
half of the salary of a public officer is exempt 
from attachment when the salary exceeds 
Rs. 40 a month. In the present case, it has 
been stated to us that the insolvent is in 
receipt of a salary of Rs. 100 & month asa 


'elerk in the office of the Official Assignee. 


Consequently, under section 60, one-half of 
his salary is liable to attachment, and, there- 
fore, one-half of the galary is vested in the 
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Receiver appointed by the Court under sec- 
tion 16, sub-section 2, clause (a). There can 
be no room for reasonable doubt that “salary” 
is “property” of the insolvent within the 
meaning of section 16, sub-section 2, clause 
(a); this view accords with that adopted in 
England under the Bankruptey Act, as is 
evident from the cases of In re Ward; Hz 
parte Ward (1), Mercer v. Vans Oolina (2)and 
In re Graydon; Ex parte Official Receiver (8). 
It has been explained that in making an 
appropriation of income for the benefit of 
creditors, the Court acts on the principle of 
giving to the creditors the surplus after 
allowing sufficient portion thereof for his 
proper maintenance according to his condition 
in life. The statute law in this country fixes 
this amount by section 60, Code of Civil Pro- 
cedure, read with section 16 sub-section 2 of 
the Provincial Insolvency Act. 

The result is, that this appeal is allowed, 
the order of the 11th April 1910 set aside 
and the order of the 24th August 1909 
modified in so far as it directed the insolvent 
to pay into Court Rs. 25 a month until the 
sum realised from him should equal one-third 
of the family debts. The District Judge 
will now give the necessary directions in 
accordance with the law as explained in this 
judgment, and subject tothe provision of 
section 44 of the Provincial Insolvency Act, 
which entitles him to make an order of 
discharge of the insolvent under defined 
circumstances. There will ba no order for 
costs either here or in the Court below. 


Appeal allowed. 
- (1) (1897) 1 Q.B. 266; 68 L. J. Q. B. 310; 76 L. T. 37; 
45 W.R, 329; 4 Manson 23. 
(2) (1900) 1 Q. B. 180n; 67 L. J. Q. B. 424; 78 L. T. 
921; 4 Manson 363. 
(3) (1896) 1 Q. B. 417; 65 L. J. Q- B. 828; 74 L. T 
175; 44 W. R, 495; 3 Manson 5. 





PUNJAB CHIEF COURT. 
First Civiu APPEAL, No. 932 or 1911. 
November 18, 1913. 

Present; —Mr. Justice Johnstone and 
Mr. Justice Beadon. 

HADU AND OoTHERS—PLAINTIFFS — 
APPELLANTS 
versus 
LALA AND OTHERS— DEFENDANTS— 


RESPONDENTS. 
Civil Procedure Qode (Act V of 1908), O. XXI1, v. 4(3) 


052 
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— Suit for declaration of shares in joint property— Death 
of defendant-respondent during pendency of appeal— 
Application for substitution of heirs barred—Ignorance 
of law no excuse-— Abatement of appeal —ínterpretation 
of r. 4 (8). 

During the pendency of an appeal in the Ohief 
Court one of the defendants-respondents died. More 
than six months after his death an application was 
made to bring his heirs on the record as defendants- 
respondents and ignorance of law was pleaded to 
account for the delay in applying: 

Held, that ignorance of the lawfwas not a sufficient 
cause. 

Karam Chand v. Lehna, 15 Ind. Cas. 708; 204 P. Li. 
R. 1912; 257 P. W. R. 1912; 1 P. L. R. 1912 Sup., 
referred to. 

Rirshna v. Chathappan, 13 M. 269, Ghulam Shah 
v. Mallik Muzafar Khan, 81 P. R. 1886 (F. B.) and 
Amir Bakhsh v. Dula, 43 P. R. 1889, explained. 

In a suit, in which the shares of the parties 
in joint property have to be determined, the Court 
must have all the sharers before it, and where 
the heirs of one of the parties who has died have 
not been brought on the record, the suit or the appeal, 
as the case may be, must abate. 

Kali Kanta Burma v. Gouri Prosad Surma, 17 Q. 906 
ab p. 910, Khuda Bakhsh v. Mathra Dass, 18 Ind. Cas. 
182; 62 P. R. 1913; 86 P. L. R. 1918; 89 P. W. R. 1913 
and Zemaindars of Dhar v. Rana, 58 P. R. 1906; 108 P, 
L. R. 1906, followed. 

Order XXII, rule 4 (8), of the Code of Civil Procedure 
does not touch the question what happens to the suit 
or appeal as regards the surviving defendants. 


First appeal from the order of the District 
Judge, Shahpur, dated the 30th May 1911, 
dismissing plaintiffs’ suit, 

Messrs. Nanak Onand and Brij Lal, for the 


Appellants. 
Bhagat Gobind Das, for the Respondents. 


JUDGMENT.—In this first appeal, the 
effect upon the case of the death of Daim, one 
of many defendants-respondents, is the first 
question with which we have to deal. The 


appeal was admitted in January 1912, and in. 


.due course the date 11th June 1913 was fixed 
for hearing. ‘lhe summons to Daim afore- 
ey was endorsed with the report that he 
had died four days earlier; and it may be taken 
‘that he died on May 9th. On 11th June, 
the case was not reached, and it was ad- 
(journed to to day, when for the first time an 
application has been putin asking for the 
‘substitution of the names of  Daim's heirs in 
the list of defendants. Six months and 
nine days have passed since Daim’s death; and 
inasmuch as tke parties are all residenig of 
the same village, we may safely take it, and 
indeed this is not denied, that plaintiffs. appel. 
lants were from the first acquainted with the 
fact of his decease, The only cause for delay 
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in applying urged by Mr. Nanak Chand for 
appellants isignorance of the law on the part 
of his clients. He relies on such rulings as 
Krishna v. Ohathappan (1); Ghulam Shah v. 
Mallik Muzaffar Khan (2) and Amir Bakhsh 
v. Dula (3); but, in our opinion, in.these cases 
indulgence was granted because of the exist- 
ence of special circumstances in addition to 
mere ignorance of law. No authority has 
been cited to the effect that the ordinary law 
governing the matter should ba departed 
from merely because a party says he was not 
aware of that law, and in Kuram Ohand v. 
Lehna (4), it was expressly laid down that 


ignorance of the law was mof sufficient 
cause, ' 
Next, Mr. Nanak Chand contends that, 


even if the appeal abates qua Daim, it can, 
proceed against the other defendants-respond- 
ants. Here Mr. Nanak Ohand haa no autho» 
rities to site, while Mr. Gobind Das, for 
defendants-respondents, draws our attention 
to Khuda Bakhsh v. Mathra Dass (5); 
Gauhar Khan v. Sher Muhammad Khan (6), 
Kamlapat v. Baldeo (7); Zemindars of Dhar v. 
Rana (8) and Syed Mir Nawab v. Hardeo 
(9). We do not think the second and third 
of these rulings help in the present case, as 
in them by no adjustment could a fresh dec- 
ree, passed in appeal against the surviving 
respondents and altering the decree under 
appeal, have reeulted in any affective re- 
lief to the appellant, the decree under 
appeal remaining in force as regards the 
heirs of the deceased respondent. We 
also do not rely upon Syed Mir Nawab v, 
Hardeo (9), which isa very brief judgment 
and which is based upon an unpublished rul- 
ing, the particulars of which appear io have 
been wrongly quoted and which we have been 
unable to find. But Khuda Bakhsh v. 
Mathra Dass (5) and Zemindar of Dhar v, 
Rana (8) are directly in point, and fully 
support Mr. Gobind Das’ arguments. Thus, 


(1) 13 M. 269. 

(2) 81 P. R. 1886 (F. B.). 

(3) 43 P. R. 1889, 

(4) 15 Ind. Cas. 708; 204 P. L. R. 1012; 257 P.W.R. 
1912; 1 P. L, R. 1912 Sup. 

(5) 18 Ind. Cas. 182; 62 P. R. 1913; 86 P, L. R. 1918; 
89 P. W. R. 1913. 

(6) 18 Ind. Cas. 256; 107 P. L. R. 1913; 84 P. W. R. 
1913. 

(7) 22 A. 222; A. W. N. (1900) 24. 

(8) 53 P. R. 1906; 103 P. L. R. 1906. . 

(9) 12 Ind, Cas. 871; 60 P, R. 1911; 42 P, Ian R. 1912, 
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in the former case, the property in suib was 
in the handsof several joint vendees, whose 
names are all in the deed of sale with a 
specification of the area accruing to each; and 
yet it was held that, if the suit abates 
as regards one vendee, i& abates wholly. 
.. Zemindar of Dhar v. Rana (8) is, if possible, 
more fully on all. fours with the case before 
us, in which plaintiffs, now appellants, sued 
defendants for a declaration that certain 
shamilat land was divisible between plaint- 
iffs and defendants according to ancestral 
shares and not according to khewzi, and that 
. defendants Nos. 6 to 9-had no right to a share 
on account of a certain holding of theirs. 
This suit was dismissed and, therefore, it is 
plain that both claims were negatived. (Daim 
was defendant No. 14). It is plain that on 
the above authorities, to which we may 
add Kali Kanta Surma v. Gouri Prosad 
Surma (10), in which it was held that in 
a suit, in which the shares of the parties in 
. & joint property have to be determined, the 
Court must have all the sharers before it, if 
this Court cannot deal with Daim’s share 
it cannot deal with the case at all. And 
to this we may add a useful test suggested 
by Mr. Gobind Das, namely, could the suit 
ab initio have been instituted and prosecuted 
with Daim left out? The answer must clearly 
be in the negative. 

Lastly, Mr. Nunak Chand refers us to sub- 
rule (3) rule 4, Order XXII, Civil Procedure 
Code, but clearly this does not conclude the 
matter. That provision does not tonch the 
question what happens to the suit or appeal 
a3 regards the surviving defendants. 

We have some sympathy for: the plaintiffs 
but the law is against them. 

The appeal abates. Plaintiffs must pay 


the costs of Mr, Gobind Das’ clients. 
(10) 17 C. 906 at p. 910. 
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CALOUTTA HIGH COURT. 
LETTERS Patent ÁPPRAL No, 2 or 1911. 
June 10, 1913. 

Present; —Sir Lawrence Jenkins, Kr., Chief 
Justice, and Justice Sir Ashatosh 
Mookerjee, Kr, 
INDRAMANI DASY À —PLAINTIFP— 
APPELLANT 
versus 
PRIYA NATH CHAKRAVARTI AND 


ANOTHER-— DaFENDANTS—— RESPONDENTS, 

Revenue Sale Law (Act XI of 1859), s. 18 —" Estate," 
meaning of —Jurisdiction of Collector to sell share of 
estate, when arises. 

The term "estate" as used in the clause: “If the 
estate become liable to sale for arrears of revenue” 
in section 18 of the Revenue Sale Law means the 
entire estate out of which the separate share hag 
been carved. If the estate is not liable to sale for 
arrears of revenne, the Collector has no jurisdiction 
to sell any share thereof. 

Balkishen Das v. Simpson, 25 C, 883; 25 I. A. 151; 2 
0. W. N. 513, referred to. 

But if the estate as a whole has become liable to 
sale for arrears of revenue, the question arises 
which portion or portions thereof should be brought 
to sale. Under section 18, the Collector can sell 
only that share or those shares of the estate, which 
have become liable to sale for arrears of revenue, 
from which, according to the separate accounts, an 
arrear of revenue may be due, 


Appeal, under section 15 of, the Letters 
Patent, from the following judgment of Mr, 
Justice Caspersz, dated November 25, 1909 
in sesond Appeal No, 432 of 1909; — 


Casparsz, J.—On the 14th September, 
1906, the plaintiff’s separate acconnt in Taluk 
No. 555 was sold by the Collector under 
the provisions of Act XI of 1859 for arrears 
of Rs. 6-14-56. That sum was made up of 
Rs. 0-12-6 on account of 1904, Rs. 3-1 on 
account of 1905, Rs. 3-1 on account of. 
1906. The plaintiff instituted this suit fu 
the allegation that, as a matter of fact, n 
arrears were due from her to the Govgenj 
ment. It was sought to be shown that th 
plaintiff had paid an excess of 8-annas on 
account of her separate share since the open- 
ing of that account in 1888, and that a sum of 
Ra. 3-1-6 (being six pies in excess) was paid 
yearly from 1888 to 1904. Furthermore, it 
was sought to be shown, and a certain rule 
or practice was relied upon, that, inasmuch 
as &-sum of Rs. 5-13-2 was the surplus in 
favour of the parent (residuary) estate, 
that surplus might be taken into account 
and deducted from any arrears due from any 
separate share. 
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The Court of first instance dismissed the 
suit and went so far as to say: — It was 
very easy for the plaintiff to show in which 
year or years the wrong debit, if any, began 
to be committed but she has intentionally 
suppressed that evidence.” It was observed 
.by the Munsif that there was nothing to 
show whether, when the separate account 
was opened in her name, there was aay 
arrear in respect of her share or of the whole 
estate. i 

On appeal, the Subordinate Judge has 
confirmed the decision of the first Court, 
and the argument of the learned Vakil for 
the plaintiff is that, on a proper construction 
of the challans, extracts from the Touzi 
Register and Ledgers, it has been ceon- 
clusively shown thab no arrears were due 
from the plaintiff’s separate share for which 
the estate could be sold on the 14th Septem- 
ber 1906. ; g% 

The first diffculty in the way of the plain- 

tiff is that it has not been explained how 
the Collector’s offica came to make any 
mistake and sell the property when no arrears 
were actually due. Inthe case of Balkishen 
Das v. Simpson (1), the mistake was clearly 
traced; either there was erroneous debit in 
the Collector’s books against the estate, or 
erroneous entry of some sort. In this case, 
there is no elucidation of that kind. Then 
I am asked to make the presumption that 
although one of the challans, Exhibit 18, 
(kist January, 1838), sbows a payment of 
Rs. 1-8-9 as made in respect of estate 
No. 555, it was really in respect of the 
separate account opened by the plaintiff in 
this estate. The succeeding challans all 
show that payments were made on account 
bf the separate account and the omission 
i specify that account in Exhibit 13 might 
ey easily have been proved by the touzd 
M dust for that year, It is notorious that 
es es are not sold under the Revenue Sale 
Law until after the fullest inquiry and 
after affording ample opportunity to pay up 
the alleged arrears. It is unfortunate, no 
doubt, that this property has been sold, 
but the plaintiff has failed to show that the 
Collector had no jurisdiction to sel] it. 

The findings arrived at in both the lower 
Courts are conclusive and this appeal must 
be dismissed with costs. 


(1) 25 C, 833; 25 T. A. 151; 2 C. W. N. 618. 
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From that judgment, the plaintiff | 


appealed. 


Babus Jogesh Ohandra Roy and Prokash . 
Ohondra Mazumdar, for the Appellants. 


Babus Baidya Nath Dutt and Tarakeswar 
Pal Ohowihury, for the Respondents. 


JUDGMENT,—This is an appeal by the 
plaintiff in a suit for declaration that a sale 
for arrears of revenue of her share in an 
estate held on the 14th September 1906, 
was inoperative, and for recovery of possession 
thereof, 


The sale took place for realization of a 
sum of Rs, 6-4-6 made up as follows, namely, 
12 annas 6 pies as arrears due ab tue end 
of the year 1903-1904, Rs, 3-1 as an 
arrear dae in respect of the year 1904-1905 
and a second sum of Hs. 3-l as an arrear 
due in respect of the year 1905-1906. 


The case for the plaintiff is that the 
sale was inoperative because it was held in .' 
contravention of the provisions of section 13 
of Act XI of 1559, This contention has 
been negatived by all the Courts, and the 
question in controversy is as to the true 
construction of this provision of the law. 
Section 13 provides that “Whenever the 
Collector shall have ordered a separate account 
or accounts to be kept for one or more shares, 
if the estate shall become liable to sale for 
arrears of revenue, the Oollector or other 
officer as aforesaid in the first place shall 
put up to sale only that share or those shares 
of the estate from which, according to the 
separate accounts, an arrear of ravenue 
may be due, ;. . . . ." 

In the case before us, the share of the 
plaintiff was separated in 1887, and the order 
came into effect from the beginning of the 
year 1888-1889. 

Now, under section 13 to which reference 
has been made, the first point to be determin- 
ed is, whether the estate is liable to sale for 
arrears of revenue. | 

On behalf of respondents, it has been con- 
tended that the term estate means, share 
of an estate But notwithstanding the 
definition of the term estate as given in sec- 
tion 1 of Bengal Act VII of 1885,16 is plain 
that the term estate, as used in the clause “if 
the estate shall become liable to sale for 
arrears of revenue’, means the entire estate . 
out of which the separate shara has been 
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earved. The policy of the Legislature is 
clear beyond dispute. The first point for 
determination is, is the estate, as a whole, 
liable to sale for arreara of revenue? If it is 
not, no further question arises. But if the 
estate, ad a whole, bas become liable to sale 
for arrears of revenue, the question arises 
which portion or portions thereof should be 
brought to sale. Under section 13, the 
Collector can put up to sale only that share 
or those shares of the estate, which has thua 
become liable to sale for arrears of revenue, 
from which, according to the separate 
accounts, an arrear of revenue may be due. 

In the case before us, it has been son- 
tended by the plaintiff throughout the 
litigation that the entire estate which com- 
prised her share had not bacome liable to 
sale for arrears of revenue on the 14th of 
September 1906. This is a point which has 
not been investigated by the Courts below. 
Consequently, it is open to us, under section 
103, Civil Procedure Code, upon the 
materials on the record, to determine whether 
the estate has become liable to sale for 
arrears of revenue. 

Now, the plaintiff has established, by the 
production of the receipts for payments made 
by her from time to time into the Col- 
lectorate, that from 1888 to 1904, daring a ` 
period of saventesn years, sha had paid 6 pies 
ayear in excess of tha amount dae. Tae 
amount paid by her was Rs. 3-1-6 
whereas the amount payable by her in 
respect of her share was Rs. 3-1; she 
had thus over-paid 9 annas 6 pies. At the 
‘end of the year 1903-1904, consequently, the 
accounts ought to have shown & annas 6 
pies to her credit, bat they erroneoasly show 
against her 12 annas 6 pies, and if is not 
obligatory upon her to show how the error 
originated. As regards the years 1904-1905 
and 1905-1905 it has not been established 
that she had paid the amounts due. Con- 
sequently, at the end of the year 1905-1903, the 
amount due from her would be Rs. 6-14-6 
reduced by 12 annas 6 pies, namely, 
Rs. 6.2. Bat as already explained, she 
had made the excess payment of 8 anaas 6 
pies. She further proves that in the residuary 
estate there had besn over-paymonts and a 
sum of Hs. 513-2 stood to the credit of 
that estate. Consequently, a sam of 
Rs, 6.5.8 ought to have stood to the 
credit of the entire estate, and as thers was 
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a non-payment of Rs. 6.2, there would be 
a sum of 3 annas 8 pies in excess to the 
credit of the estate. Consequently, at the 
end of the year 1905-1906 the estate had not 
become liable to sale for arrears of revenue. 
If the estate, as we have found, was not 
liable to sale for arrears of revenue, the 
Collector had no jurisdiction to put up any 
shares thereof to sale. Consequently, the 
sale must be declared as inoperative as ex- 
plained by their Lordships of the Judicial 
Committee in the case of Balkishen Das v. 
Simpson (1). 

The result, therefore, is, that this appeal 
must be allowed, the decrees of the Courts 
below discharged and the suit decreed. lt 
will be declared that the sale held on the 
14th September 1906, was inoperative, and 
the plaintiff will be placed in possession of 
the property sold. 


This order will carry costs throughout. 
Appeal allowed. 


CALCUTTA HIGH COURT. 
SgooND Civit, APPRAL No. 3702 or 1910. 
August 12, 1913. 


~ Present: —Justice Sir Ashutosh Mookerjee, 


Kr., and Mr. Justice Beachoroft. 
‘ABDUL RAHMAN KHAN —DirENDANT— 
APPELLANT 


versus 
MADAN DASAD AND OTHERS—PLrAINTIFP4i—- 


RESPONDENTS. 
. Landlord and tenant— Landlord obtaining decree fos 
rent and ejectment against ryot—Landlord taking gos- 
session from mortgagee of ryot not in execution of dee 
—Buit by ryot for possession—Taking possessidii by 
landlord from mortgagee of ryot mot terms 
tenancy-~Whether ryot had subsisting title-—Uhota 
Nagpur Landlord and Tenant Procedure Act (I B. 0. 
1879), ss. 81, 88, 94. 

A landlord obtained a decree for rent and eject- 
ment against a ryot under sections 81 and 88 of the 
Chota Nagpur Landlord and Tenant Procedure Act 
of 1879. Instead of taking possession of the land of 
the holding by exeouting the decree, the landlord 
induced the mortgagee of the ryot, who was in 
occupation as such mortgagee, to attorn tohim, and 
he obtained possession. The ryot then sued to recover 
possession of the land: 

Held, that the effect of the decree obtained by the 
landlord was not to terminate the tenancy; that 
under section 31, no ryot could be evicted except in 
execution of a decree; that as the landlord did not 
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take possession in execution of his deoree, the mere 
ciréumstance that the mortgagee from theryot had 
repudiated the title of the mortgagor and attorned 
to the landlord did not operate to terminate the 
tenancy, that the ryot had a subsisting title, and that 
he was entitled to a decree. 


Appeal from the decree of the Judicial 
Qommissioner of Chota Nagpur, dated Juue 
30th, 1910, affirming that of the Mansif 
of Hazaribagh, dated May 3lst, 1909. 

Babus Provas Ohandar Mitter and Sushil 
Madhab Mullick, for the Appellant, 
`- Babu Jamin? Mohan Mukherjee, for Babu 
Lalit Mohan Mukherjee, for the Respond- 
ents. 

JUDGMENT,—This is an appeal by- the 
second defendant in a suit for declaration 


of title to land and for recovery of possession. 


thereof. The Courts below have made a 
decree in favour of the plaintiffs in respect 
of jagir lands. The decree in this respect 
has not been assailed in this Court. But 
the propriety of the decree has besu called 
in question. in so war as it affects the 
ratyatti and «ukhar lands. It has been 
argued thatin respect of these lands the 
Courts below should have held that the 
plaintiffs have no subsisting title, This 
argument is based on the fact that on 
the 24th February 1902, the appellant 
obtained a decree for rent against the 
plaintiff under sections 3l and 88 of the 
Chota Nagpur Landlord aud Tenant Pro- 
cedure Act of 1879. In our opinion, there 
is no foundation for this contention. 


Section 31 provides that when sn arrear - 


of rent remains due from any rgo! at the 
end of the Bengal or Sambat year, or at 
the end of the month of Jeth of the Fasli, 
or Wellayatt year, as the case may be, 
such ryot shall be liable to be ejected from 
t land in respect of which the arrear 
is @ane, but. only in execution of a decree 
orBrder passed under the provisions of 
the ‘Act. 
person desiring to eject a ryot or to cancel 
a lease on account of non-payment of arrears 
of rent, may sue for such ejectment or 
caucelment and for recovery of the arrear 
in the same action and .may adduce any 
unexecuted decree for arrears of rent as 
evidence of the -existenca of such arrears 
ina suit for such ejyectment or cancelment, 
In all cases of suits for the ejectment .of 
a ryot or the caucelment of a lease, the 
decree shall specify the amount of the 
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arrear; and if such amount, together with 
interest and costs of suit, be paid into 
Court within fifteen days from the date 
of the decree, execution shall be stayed. 
The statute does not explicitly provide 
for the case in which the amount of the 
decree is not paid within the fifteen daya 
specified. Bat section 94 lays down that “If 
the decree is for the ejectment of any ryot from 
land occupied by him, the decree shall be 
executed by giving the possession or occupa- 
tion of the land to the person entitled by 
the deoree to such possession or occupancy.” 
Now, in the case before us, it has been found 


"by the Courts below that the decree-holder 


did not by execution obtain possession.of the 
land of the holding. Ib has boen voatended, 
however, that the effect of the decree under 
section 31 was to terminate the. tenancy. 
We are unable to give effect t» this con- , 
tention as it is opposed tothe policy of the. 
Legislature which is plainly stated in section 
31 that no ryof ean be evicted except- in 
execation of a decree or order passed under 
the provisions of the statute. What the land- 
lord defendant has done is this. He has 
not taken possession by execution, but he 
has induced the fifth defendant, who was 
in occupation as mortgagae from the plaintiff, 
to attorn to him, and his theory is that he 
is now lawfully in possession through the 
fifth defendant, who came into occupation 
originally as mortgagee from the plaintiff. 
This view clearly cannot be maintained. 
If he wanted to terminate the tenausy of the 
plaintiff, he should have executed his deoree 
and obtained possession through Court, or, 
he might have induced the plaintiff amicably 
to surrender the holding. The mere cir- 
cumstance that the mortgagee from the 
plaintiff has repudiated the title of the 
mortgagor and attorned to him, does not 
plainly operate to terminate the tenancy. 
In our opinion, the conclusion of the Court 
below that the plaintiff has a subsisting title 
notwithstanding the decree for reat and 
ejectmoent, must be upheld. 

The rasult is, that the decree of the 


. Judicial Commissioner is affirmed and this 


appeal dismissed with costs. 
Appeal dismissed. 


-— 


IN 


Voi, X XI] 
GODAI MOLLA U. AMINUDDI HOWLADAR. 
CALCUTTA HIGH COURT. 
Letress Parent APPEAL No. 97 or 1911. 
June 4, 1913. 
Present: —Sir Lawrence Jenkins, KT., 


Chief Justice, and Justice Sir Ashutosh 
Mookerjee, KT. 


GODAI MOLLA AND OTBERS—PLAINTIFEF3—- ` 


APPELLANTS 
versus ^ 


AMINUDDI HOWLADA R AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Landlord and tenamt— Landlord dispossessing tenant 
m- Suspension of rent during dispossession—-Whether 
dispossession with own hand necessary. 

When a landlord dispossesses a tenant from his 

holding ora partof his holding, rentis suspended 
so long as the eviction exists. Itis not necessary 
that the landlord should, with his own hand, physic- 
ally turn out the tenant; it is enough if he is a person 
of whom it can fairly be said that he dispossessed 
the tenant. 
. Where & landlord dispossesses his tenant from 
one of the plots of the tenant’s holding by making a 
settlement of the same with another who enters on 
the land and actually dispossesses the tenant, the 
landlord must be penalised by the entire rent being 
suspended. 


Appeal under section 15 of the Letters 


Patent from the following judgment of Mr. 


Justice Casperez, dated November 30, 1910, 
in Second Appeal No. 1122 of 1909: 


CasP£RSZ, J.— This is an appeal in a rent 
suit brought by the plaintiff to recover 
arrears of rent of three plots of land, for 


. tho years 1311 to 1314 B. S. Both lower 


Courts have concurred in dismissing the 
suit. The substantial reason on which the 
judgments of the lower Courts are based is 
that the plaintiff No. 1 dispossessed the 
defendant No. 1 from one of the plots in suit 
by making a settlement of the same with 
one Kaimuddi who entered on the land some 


ten years after the settlement made with 


defendant No. 1 in 1993. It has been found 
that the plaintiff No, 1 dispossessed the 


. defendant from this plot and, with regard to 


the kabuliat set up by the defendants, it has 
been foundthat it is a genuine document. 
I may mention that the plot in question 
corresponds with plot No. 4 of the kabulzat. 


In second appeal, the learned Vakil for 
the plaintiffs has argued, first, that the 
suspension of the entire rent due from 
defendant No. 1 should not have been allowed 


as there was no forcible eviction made by 
‘the landlord, and, secondly, that there is no 


finding that the &abuliat of the defendant 


- 
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No, 1 was actually accepted by the landlord’ 
on whom, therefore, it cannot be consider- 
ed to bs binding. 

I have considered the best course to 
adopt in the circamstancas of this case. At 
one time, I was disposed to send it back in 
order thatthe rent might be apportioned. 
My attention has been called to the case of 
Annada Prosad-Mukhopadhya v. Mathura Nath 
Nag Mazumdar (1). Tt is, no doubt, undesir- 
able that a tenant should not pay rent for 
land which he is admittedly enjoying, 
although he has lost possession of a part 
of the area originally demised to him. On 
consideration, I think it will not be right to 
send back the case to the first Court. It 
was held in the leading case of Dhunput 
Singh v. Mahomed Kazim Uspihain (2) that 
there should be no apportionment of rent 


-where the whole rent was equally chargeable 


upon every part of the land demised, We 
do not know what the relative value may be 
of the plots still in the defendant’s posses. 
sion and the plot which Kaimuddi has 
appropriated. I am told that the rent 
mentioned in the kabulzat is Rs 8-8 per 
annum without any specification of the bight 
rate; moreover as the plaintiff did not ask 
for apportionment, he may be relegated to 
another suib, if he be so advised. 

lf, then, no apportionment can be allowed 
the landlord must be penalised, in a suit 
framed like this, by the entire rent being 


-suspended. The finding is that Kaimuddi 


actually dispossessed the defendant No. 1. 
But this was at the instanca of plaintiff No. 
l, aud T think it can be regarded as eviction 
by the latter. 

With regard to the second contention, 
also, 1 think the finding as to the 
genuineness of the kabuliat is conclusive. 
It is somewhat odd that the landlord 
raised such a plea as that the kabuliat 
was exeonted by the tenants without his 
knowledga and that it was not binding 
on the landlord. I have no reason to 
think that this was so, Tha finding is 
perfectly clear that the kabuliat was a 
genuine document executed by the tenant for 
the purpose of creating a tenancy of the land 
in suit, 


(1) 2 Ind. Cas. 123; 9 C. L. J. 585; 18 O. W. N. 
2. 
2) 24 C. 298. 
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With these obssrvatious, the decision of - subject-matter of the previous suit, and they stated 


the lower Appellate Court is afiemad'and this 
appeal dismissed with costs. 

. From the above judgment, the plaintiffs 
appealed. 


Babu Debendra Nath Ghose, for the Appal- 


lants. ; 

Baba Joges Chandra Roy, for the Respond- 
ents. 

JUDGMENT,—This appeal turns upon a 
rule founded ou policy which we have no 
desira to relax. Itis that when a land- 
lord dispossesses a tenant from his hold- 
ing or a part of bis holding, rent is 
suspended so long as the eviction exists. 
It is not necessary that the landlord should 
with his own hand physically turn out the 
tenant; ibis enough if he is a person of 
whom i6 can fairly be said that he dis- 
possessed the tenant, 
in thia case, and we ase no reason to interfere 
with that finding. 

We must, therefore; dismiss the appeal 
with costs, ; 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civi, Appeat No. 4092 or 1910, 
August 28, 1913. 

Present:— Mr. Justice N. R. Chatterjea and 
Mr. Justice Walmsley. 

HIRA KOER AND OTHERS—PLAINTIFFS— 
APPELLANTS 

VETSUS - 


LACHUMAN GOPE AND orHEBS— 


DEFENDANTS— RESPONDENTS. 

' Bengal Tenancy Act (VIII of 1885), 8, lll—8Swit for 
alteration of rent—Previous suit by new plaintif 
against new defendant for khas possession-—Rent receipt 
filed by defendant to show tenancy— Present suit for 
settlement of fair rent in excess of rent mentioned in 
rent receipts-—Ewpiry of three months after publica- 
tion of Record of Rights —Uase sent for re-trial —Agree- 
ment by a party to, abide by decision of Court whether 
binding, when suit not maintainable under law. 

The plaintiffs predecessor-in-title brought a suit 
against the defendants for khas possession of certain 
lands, The suit was dismissed on the ground that 
the defendants were tenants under the then plaintiff. 
In that sait, the defendants filed rent receipts 
which were believed by the Oourt, to -show that 
. they held the lands at s certain jama. The plaintiffs 
subsequently instituted the present suit for settlement 
of fair and equitable rent for the lands which were the 


That has been found. 


that the fair rent wasin excess of the jama men- 
tioned in the rent receipts filed in the previous suib. 
The suit was dismissed as not heing maintainable 
nader section 111 of the Bengal Tenancy Act: 

Held, that the statement of the defendants in the 
previous suit that they held the lands at @ 
certain rent, was admissible in evidence; that although 
there was no finding in the previous suit as to what 
rent was payable by the defendant yet the 
rent receipts filed by the defendant in the previous 
suit to show payment of a particular rent were be- 
lieved by the Court, and the present suit being for 
determination of a higher rent was rightly considered 
as a suit for alteration of rent; but as three months 
had already expired from the final publication of the 
Record of Right, this suit should not be dismissed under 
section 111. ^ 

Ram Narain Singh v. Krishna Chandra Ghose, 17 Ind; 
Cas. 490; 17 C. L. J. 233; 17 C. W. N. 408, relied upon. 

The-case was sent back for Ltrialde novo on the 
merits. 

When a suitis not maintainable under the law, an 
agreement by a party to abide by the decision of the 
Court cannot be binding upon him. 


Appeal from the decree of the first Sub-Judge 
of Patna, dated September 29th, 1910, revers- 
ing that of the Fourth Munsif at Bankipore, 
dated January 3lat, 1910. 

Babu Provas Chander Mitter, 
Appellants. i i 

Babu Jogesh Ohandra Dey, for the Respond- 
ents, 


JUDGMENT.—This appeal arises out of a . 
suit instituted by the plaintiffs-appoellanta for 
settlement of fair and equitable rent: of 
certain lands in the possession of the 
defendants and for recovery of arrears of 
rents forthe years 1313 to the 12 anna 
kist of 1316. The fair rent for the lands was 
stated in the plaint to be Hs. 58-10 with 
road-eess. 


The defendants pleaded, enter alza, that the 
suit could not be entertained having regard 
to the provisions of section 111 of the Bengal: 
Tenancy Act, that they were occupancy 
raiyats and the rent was Rs. 13-14.9, 
They also pleaded payment. The Gourt 
of first instanca held that Rs. 9 per bigha 
was & fair and proper rent for the disputed 
land and gavea decree accordingly. On 
appeal, the learned Subordinate Judge held 
that the suit wasnot maintainable having 
regard to the provisions of section 111 of the 
Bangal Tenancy Actand accordingly dismissed 
the suit, The plaintiffs have appealed to 
this Court. 

The first contention on behalt of the appel 
lants is that the suit was not one for altera- 


foe “the 
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tion of rent and section 111 ofthe Bengal 
Tenancy Act, therefore, had no operation. Íb 
appears, however, that the plaintiff’s pre- 
decessor-in- title, Tuntun Singh, brought & suit 
for recovery of khas possession of the lands 
from the defendants but the suit was dis- 
missed on the ground that the defendanta 
were tenants of the lands and Tuntun Singh, 
therefore, could not get khas possession, In 
that suit the defendants filed certain rent 
receipts stating that they held the lands ata 
certain jama. Those receipts were believed 
in the said suit. The learned Subordinate 
Judgg relies upon that fact in the present 
case to show that the defendants held ata 
certain rent which was less than what is 
claimed in the present suit by the plaintiffs 
as fair rent, and that the present suit, 
therefore, is a suit for alteration of rent 
within the meaning of section 111 of the 
Bengal Tenancy Aci. It is contended, on ba- 
half of the appellants, that all that was decided 
in the previous suit was that the defendants 
were tenants and the question what was the 
rent payable for the lands was not gone into 
nor decided in the previous suit, and the 
judgment in that case is not admissible in 
evidence upon the question of the rent at 
which the defendants held the lands. But 
the defendants in that litigation asserted that 
they held the lands ata certain rent and 
we think that fact is admissible in evidence. 
Besides the finding in that suit that the 
defendants held the lands as tenants under 
Tuntun Singh itself implies that they held 
aba particular rent, (it being no part of 
Tuntun Singh’s casein that suit that the 
defendants were exempted from payment 
under any: special contract), and the rent 
receipts filed by the defendants showing 
payment ofa particular rent were believed 
by the Court, although there is no finding 
as to what the rent payable by the defend- 
ants was; the present suit being for de- 
termination ofa higher rent was rightly 
considered by the lower Appellate Court as 
a suit for alteration of rent. We are accord- 
ingly of opinion thatsection lil of the 
Bengal Tenancy Act applies to the present 
ease, But then it was contended on behalf 
of the appellants that in any ease the suit 
ought not to have been entirely dismissed and 
that the Court ought to have adjourned the 
trial of the suit for thrae months after the 
final publication of the Record of Rights; and 
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reliance was plaesd upon the case of Ram 
Narain Singh v. Krisnna Chandra Ghose (Laohmz 
Narayan) (1), in which such a view was taken 
with references to section 91 of the Chota 
Nagpur Tenancy Act of 1908, the provisions of 
which are similar to those of section 111 of the 
Bengal Tenancy Act. It is contended on be- 
half of the respondent that the observations 
made in that case upon the points are obiter as 
it was a suit for recovery of possession aud the 
learned Jadges held that section 91 of the 
Chota Nagpur Tenancy Act could not bar the 
suit and that the decisions relied upon in that 
case are distinguishable. We need not dis- 
cuss those cases as the learned Judges in 
that case only relied upon the principle re- 
cognised in the cases referred to by them, 
and ib appears tous thatthe principle re- 
cognised by the learned Judges, is one which 
ought to be followed in a case like this. We 
‘are told that more than “three months have 
expired from the final publication of the 
Racord of Rights so thata fresh suit can be 
instituted at once, if the present suit is dis- 
missed on the ground that it was instituted 
before the expiry of three months from 
the final publication of the Record of Rights, 
Under the circumstances, we do not think 
that the suit should be dismissed now 
that three months have already expired 
from the final publication of the Record of 
Rights. 


Another contention raised by the appel- 
lants was that the defendants having agreed 
to abide by the decision of the Court of 
first instance after local investigation and 
the Court upon. local investigation. having 
come to the conclusion that Rs. 9 per bigha 
was a fair and proper rent for the dispute 
land and passed a decree accordingly, t 
defendants were precluded from preferri 
an appeal against the said decision of 
Court of first instance. But if, us we h 
held, the suit was one for alteration of 
rent and, therefore, not maintainable under 
the provisions of the Bengal Tenancy Act, 
an agreement like that cannot be binding 
upon the defendants. We think, there- 
fore, that the defendants were not precluded 
by the agreement referred to above. 

We are, accordingly, of opinion that the 
decrees of the Courts below should be 







4 (1) 17 Ind, Cas. 490; I7 0. L. Je 239; 17 0. W. N. 
08. 
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set aside and the case should bə sent 
back to the Court of first instance for 
trial de nove on the merits. The appellant 
must, however, pay tha respondents’ costs 
of this Couri and of the lower Appellate 
Court, the costs of the Ist Court will 
abide the result. 
Appeal allowed; Oase remande i, 


CALCUTTA HIGH COURT. 
lgrrERS Parent APPEAL No. 69 or 1912. 
June 11, 1913. 

Present; -—Sir Lawrence Jenkins, KT., 
Chief Justice, and Justice Sir Ashutosh 
Mookerjee KT. 
SHEIKH JAWA HAR —DEFENDANT No. 1— 
APPELLANT 
versus 


SHEIKH NAZIR AND ANOTABR—— PLAINTIFFS 


~~ RESPONDENTS, 

Mortgage —Mortgagee, whether entitled to repudiate 
mortgage—Non-transjerable holding, mortgage of, by 
tenant- Subsequent sale--Purchaser suing mortgagee 
for possession, 

The tenant of a non-transferable holding mortgaged 
a portion of it to the defendant and, subsequently, sold 
his right inthe same portion tothe plaintiffs who 
brought a suit for. possession. The defence was that 
the holding not being transferaple, the plaintiffs 
had acquired no right by their purchase: 

Held, that the defendant's title originating under 
a mortgage, he could not repudiate that position 
and the decree for possession was rightly given to the 
plaintiff: 

A transferee from the original tenant, cannot be heard 
to -say that the tenant has not the right to transfer 
he holding or to transfer his rights therein, 








Appeal, under section 15 of the Letters 
stont, from the following judgment of Mr. 
stice Richardson, dated July 16, 1912, in 
, cond Appeal No. 3817 of 1910. 


^ RICHARDSON, J.— This appeal arises out of a 
suit brought by the plaintiffs for possession 
of a portion of a holding which belonged toone 
Amir Sheikh. It appears thatinthe year 1306, 
Amir Sheikh mortgaged this portion of the 
holding to the defendant. In 1310, Amie 
Sheikh sold his right in the same portion of 
the holding to the plaintiffs. The plaintiffs, 
therefore, stand in the shoes of Amir Sheikh as 
mortgagors. The mortgage was a asufructuary 
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morigage, the mortgagee beiug entitled to 
possession for a term of nine years from 1303 
to 1314, 


The ease made by the defendant is this: 
He states that the holding is not fransfer- 
able. Therefore, he says, the plaintiffs acquir- 
ed no title by their purchase. Aud he 
farther alleges that the disputed land was 
leased to him bythe landlord before the 
expiry of the term of the mortgage. 

The lower Courts have concurred in giving 
the plaintiffs a decree for possession. 

This appeal is preferred by the defendant. 
The principal point urged on his behalf 
is that by the lease granted by the 
landlord he obtained a title independent 
of the mortgage and is not liable to 
ejectment at the instance of the plaintiffs. 
That argument fails on the findings arrived 
at in the Courts below. The defendant 
has proved the kabuleyat executed by him 
in favour of the landlord in the year 
1314, The first Court, it is clear, found 
that the defendant, although he was -.the 
landlord’s 2jaradar, had failed to prove 
that the kabuliyat had been accepted by 
the landlord or by any body with authority 
on the landlord's behalf to accept it. As 
I understand the judgment of the lower 
Appellate Court, that Court arrived at the 
same conclusion, The Subordinate Judge 
said that “the defendant No. 1 was the 
ijaradar of the zemzndar and could have 
easily shown that the kabuliyai was ao- 
cepted by the zemzndar and that he paid 
rents under its terms," Regard being 
had to what had been found in the first 
Court, the conclusion is obvious that the 
lower Appellate Court intended to find 
that the defendant had failed to prove 
either the acceptance of the kabuliyat or 
payment of rent under its terms. In the 
paragraph following the sentence which 
I have just quoted, the Subordinate Judge 
turned to the question of limitation and 
expressed himself as follows: “The evi- 
dence of dispossession in 1312 being very 
unsatisfactory, it may be said that the 
plaintiffs were dispossessed by the zemindar 
in Aswin 1314, the date on which the 
kabuliyat (Exhibit A) was executed by 
defendant No. 1.” It is suggested that 
these words amount to a finding that 
there was in fact dispossession by the 
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zemindar in 1314 and that the disposses- 
sion consisted in the acceptance by the 
zemindar of the kabuliyat. In my opinion, 
no such meaning can be attributed to the 
language of the Subordinate Judge. What, 
I think, he intended to coavey was this 
that assuming that there was a dis- 
possession of the plaintiffs, it took place 
not in 1312 asthe defendant alleged but 
in 1314 and that, consequently; the suit was 
not barred by limitation under the Bengal 
Tenancy Act. Bat apart from the question 
whether the kabuliyat was or was not 
acsepted by the landlord, the landlord 
could confer no title to the holding on 
a third person until he had put aa ond 
to the tenancy of Amir “Sheikh and his 
heirs. The Subordinate Judge has clearly 
found that some of the heirs of Amir 
Sheikh are still in possession of a portion 
of the holding, and that there was no 
abandonment of the holding on the part 
of Amir Sheikh or his heirs. In either 
view of the matter, upon the findings of 
the lower Courts, the title set up by the 
defendant is not eatablished. That being 
80, he has no title from the landlord which 
can prevail against the title of the plaintiffs 
derived from his mortgagor. Being a trans- 
feree himself from the original tenant, he 
cannot be heard to say that thetenaut had not 
the right to transfer the holding or to transfer 


his rights therein to the plaintiffs. 


The result is, thatthe appeal fails and 
must be dismisaed with costs. 

The defendant No.1 appealed from the 
above judgment. < 

Babu Ohandra Kant Ghose, for the Appel. 
lant. 
“Babu Upendra Lal Roy, for the Respond. 
ents. 


JUDGMENT.—The appellant's title 
originated under a mortgage. He cannot 
now repudiate that position. We must 


dismiss the appeal with coats. 


Appeal dismissed. 
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PRIVY COUNCIL. 
APPEAL FROM THE OaLoutta HIGH COZRT. 
December 1, 1913. 
Present:—Lord Moulton, Sir John Edge and’ 
Mr. Ameer Ali. 
BARHAMDEO PRASAD AND OTHERS — 
DEFENDANTS — APPELLANTS 


versus 
TARACHAND AND OTHERS—PLAINTIFE3 
— RESPONDENTS. 


Limitation Act (XV of 1877), Sch. II, Arts. 120, 182 
—Sutt for money charged on tmmoveable property— 
Mortgage —Surplus sale-proceeds, suit to recover — Civil 
Procedw e Code (Act XIV of 1882), s. 295. 

‚Certain mortgaged property was sold in execution 
of a mortgage-deoree. After the decree was satisfied 
the balance of sale proceeds was deposited in the 
Court. .4., who held a decree on the basis of another 
mortgage, drew out of Court this balance in execution 
of his decree. B., who had a mortgage entitled to 
priority over the charge of A., sued A. for recovery of 
the money drawn out of Court by A.: 

Held, that the suit was one to enforce payment of 
money charged upon immoveable property within the 
meaning of Article 132, Schedule IT, Limitation Act, 
1877, and was governed by twelve years’ limitation. 


Appeal from a judgment and decree of the 
High Court, Calcutta, dated August 10, 1905, 
confirming those of the Court of the Subordi- 
nate Judge of Moaghyr, dated June 9, 1902. 


FACTS.—One Kalu Babu, a resident of 


- Mougbyr, was very fond of litigation and, in 


consequence, of borrowing to meet theexpenses. 
He borrowed some money from certain local 
money-lenders, Barhamdeo Parsad and au- 


other, on May 1, 1887, creating a mortgage | 


on a village called Chak. On September 9, 
1887, he mortgaged Chak and other 
properties to the respondents and on Jaly 19, 
1889 he again created a further mortgage on 
Chak in favour of the aforesaid Barhamdeo 
Prasad and another. The first mortgagees 
brought a suit in 1890 and having obtained 
a decree caused Chak to be sold in execution 
thereof. The balance, after satisfying their 
decree, was deposited in the Court. Later, 
they enforced their claim tothe amount of 
the 8rd mortgage aud in April, 1892, having 
obtained a decree, drew the balance deposited 
out of the Court. They gave no notice to 
the holder of the second mortgage either of 
the decree or of the withdrawal of the 
amount, nor did they make him party to the 
suit. In 1900, the 2nd mortgagee brought 
a suit against the first mortgagee when, 


" inter alia, ib was contended on behalf of the 
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defendants that the suit in question was 
barred by limitation. The Subordinate 
Judge gave a decree for Rs. 25,000 iustead 
of Rs. 1,25,000 claimed on the ground that 
the larger sum had been the result of com- 
pound interest on a small sum of some 
Rs, 5,000. On appeal to the High Court, one 
Judge held that the suib was governed by 
Article 120 of the Indian Limitation Act, 1877, 
and was barred. by limitation, while the 
other Judge held tbat Article 132 applied and, 
therefore, the suit was within time. The 
matter was referred toa third Judge who 
decided the suit to be in. time and dismissed 
the appeal. The defendants-appellants then 
appealed to His Majesty in Council. 

Messrs. Ross, K. O,, and Parikh, on bahalf 
of the Appellants, contended that one of the 
Judges had rightly held that the suit was 
barred by limitation. The suit to recover 
the surplus sale-proceeds-from the appellants 
was nob one to enforce payment of money 
charged upon immoveable property within 
the meaning of Article 132 of Schedale II of 
the Limitation Act of 1877. When the 
Mauzah Chak was sold in satisfaction of the 
prior mortgage, the lien of the next morb- 


gagee was. discharged and the respondents 


could not follow.the surplus of the sale-pro- 
ceeds into the hands of the uppellants. The 
suit was barred by tke provisions of sec- 


- tions 244 and 295 of the Code of. Civil Pro- 


mem 


cedure. 

Mr. Edd:s, on behalf of the Respondents, 
contended that the lien of the second mort- 
gagee remained in tact and that the first 
mortgagee was a kind of trustee for the next 
mortgagees. The effect of a sale under a 
power of sale isto destroy the equity of redemp- 
tion on the land and constitute the mort- 
gagee exercising the power a trustee of the 
sale-proceeds after satisfying his own charge, 
first, for the subsequent incumbrances and 
ultimately, for the mortgagor. The case 
was clearly governed by section 132 of the 
Timitation Act of 1877 and could not come 
under the provisions of Article 120, nor 
did sections 244 and 295 of the Code of Civil 
Procedure apply. 

Reference was made to Raja Kishun Dutt 
Ram v. Raja Mumtaz Ali Khan(1), Padmanabh 
Bombshenvt v. Khemu Komar Naik (2), 


(1) 61. A 145at p. 60; 6 C.L.R. 213 at p. 60; 50, 198, 
(2) 18 B. 684, 
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Jogeshur Bhagat v.  Ghanasham Dass (8), 
Kamala Kanta Sen v. Abul Barkat (4). ` 
JUDGMENT. 

Sir Joan Hogs.—This appeal has arisan id 
a suit which was brought by the plaintiffs" 
on the 17th November 1909, in the Court 
of the Subordinate Judga of Monghyr, to 
enforce payment of principal moneys and 
interast which wera charged upon immove- 
able property by a deed, dated the 19th 
September 1887, by which one Kalu Babu 
mortgaged to the plaintiffs Mouzah Chak and 
other properties. The mortgage-money was 
re-payable on the L8th November 1888. 
By the suit, so far as it concerned the defend: 
ants Barhamdeo Prasad and Ram Samran 
Prasad, the plaintiffs sought a decree against 
them for R3; 12,197-8-3, together with 
interest, on the ground that they were in 
possession of a sum of Rs. 12,197-8 8, 
which had been deposited in the Coart of 
the Subordinate J udge of Monghyr, and was 
the balance remaiaing over of the parchasóz 
money of Mouzah. Chak, after satisfying ^ á 
deorea for sale of that mou:ah of the Sth 
October 1590, such possession having been 
obtained by them wroagfally with full. 
knowledge that it was affected with a charge 
to the plaintiffs under a mortgage of Mouwzah 
Onak. Barhamdes Prasad, now dead, is 
represented in this appeal by his brother, 
Ram Sumran Prasad, The only question in 
this appeal is whether the suit, 80 far 
as it related to Barhamdeo Prasad and 
Ram Sumran Prasad, was a suit to enforce 


‘payment of móney charged upon immove- 


able property within the meaning of Article 
132 of the second Schedule of the Indian 
Limitation .Acth, 1877, or was a- suit 
to which Article 120 of that Schedule 
applied. 

The facts, briefly stated, are 28 follows : 
On the 2lst May 1837, Kala Babu mort- 
gaged  Mousah Chak and other properties 
io Barhamdeo Prasad and Ram Sumran 
Prasad. On the 19th September 1887, 
Kalu Babu mortgaged Mouzah Chak and 
other properties to the plaintiffs and on the 
19th July 1889, Kalu Babu farther mort- 
gaged Mouzah Chak to Barhamdeo Prasad 
and Ram Sumrau Prasad. On the 8th 
Octobsr 1890, Barhamdeo Prasad and Ram 


Sumran Prasad obtained a decree for gale” - 


(3) 50. W. N. 856. 
(4) «7 C. 180. 
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on their mortgage of the 21st May 1887. 
To the suit in which that decree was 
obtained, the plaintiffs in- this suit were 
made parties, but they'did not appear. 
In execution of the decree of the 8th 
October 1890, Mouzah Chak was sold. 
After satisfying that decree, a balance amount- 
ing to Rs. 12,197-8 8 of the moneys which 
were realised by the sale of Mouzah Chak 
remained, and that balance was deposited 
in the Court of the Subordinate Judge of 
Monghyr. On the 14th January 1891, 
Barhamdeo Prasad and “Ram Sumran 
Prasad obtained a decree for sale on 
their mortgage of the 19th July 1889, 
and in execution of that decree they, 
on the 22nd April 1892, drew out of Court 
the balance of Rs. 12,197.8.3 which had 
been deposited in Court. Barhamdeo 
Prasad and Ram Sumran Prasad were well 
aware of the existence of the plaintiffs’ 
mortgage and that 16 had priority to the charge 
they were seeking to enforce, but they did not 
make the plaintiffs parties to the suit, nor 
did they give them notice that under the 
. decree of the 14th January 1891, they were 
drawing out of Court the balance, of 
Rs. 12,197.3.3. 
^ On behalf of Barhamdeo Prasad and Ram 
Sumran Prasad, ib was contended in the 
Court of the Subordinate Judge that this 
suit, so far as it related to the claim of 
the plaintiffs against them in respect of the 
Rs. 12,197 8-3, surplus moneys of the sale 
of Mouzah Chak, was barred by limitation; 
- their contention on the point of limitation 
' was that Article 120, and not Article 
132 of the second Schedule of the Indian 
Limitation Act, 1877, applied to that 
claim. They also raised various other con- 
tentions in the Court of the Subordinate 
Judge to whiov ib is not now necessary to 
refer. The Subordinate Judge held 
that the surplus sale-proceeds of Mouzah 
Chak were part of the mortgage security to 
which the plaintiffs were entitled under their 
mortgage, aud gave the plaintiffs a decree. 
From that deerne of the Subordinate Judge, 
Ram Barhamdeo Prasad and Ram Sumran 
Prased appealed to the High Court at 
Calcutta. In that appeal, two learned 
b! udges, Henderson and Sale, JJ., held that 
the surplus sale-proceeds of Mousah Chak 
were portion of the security to which the 
plaintiffs were entitled to look for satisfaction 
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of their? mortgage, and they were entitled 
to follow that mortgage security in the 
hands of Barhamdeo Prasad and Sumran 
Prasad. Mr. Justice Henderson also suggest- 
ed that Barhamdeo Prasad and Sumran 
Prasad, having obtained possession of the. 
surplus proceeds which had been deposited 
in Court with the knowledge that they 
were subject to the elaim of the plaintiffs 
in priority to their own claim, and thar they 
had abstained from giving notice of that suit 
to the plaintiffs, might be taken to hold 
the surplus proceeds under an implied trust 
for the plaintiffs. The High Court, hold» 
ing that the suit was a suit to enforce 
a claim for money charged upon immoveable 
property and had been brought within time, 
dismissed the appeal. From tbat decree of 
the High Court, this appeal has been 
brought. 

Before this Board, it was contended on 
behalf of the appellants that this suit, so far 
as if related to the appellants, was not a suit 
to enforce payment of money charged upon 
immoveable property, and that it was a suit 
to which Article 120 of the second Schedule 
of the Indian Limitation Act, 1877, applied 
and, consequently, that the suit was not 
brought within time. It was also contended 
by one of the Counsel of the appellants that 
as the Hs, 14,197-8-3, surplus assets, had 
been received by Brahamdeo Prasad and 
Ram Sumran Prasad, who were not entitled 
to receive such surplus assets, the case came 
within section 295 of the Code of Civil Pro- 
cedure, 1882, and the remedy of the plaintiffs 
by a suit under that section was barred by 
time. Astothe last-mentioned contention, 
it is sufficient to say that the facts of this 
case show that section 295 of the Code of 
Civil Procedure, 1882, does not apply. 

If Mouzah Chak had not been sold under 
the decree for sale of the 8th October 1890, 
it could not be suggested that the plaintiffs 
could not by suit, subject to the rights of 
the prior mortgagees, have enforced pay- 
ment of the money charged upon that 


mouzah by their mortgage of the 19th 
September 1887. Mouzah Chak was 
sold under the decree for salecf the 8th 


October 1890, which Ram Barhamdeo 
Prasad and Ram Sumran Prasad had ob 
tained on their prior mortgage, and the 
surplus moneys of that sale represented 
the security which the plaintiffs had 
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under -tbeir mortgage of the 19th Sep- 
tember 1857, and did not cease to repre- 
sent that, security owing to the fact that Ram 
Barhamdeo Prasad and Ram Sumran Prasad 
had, wrongfully and in fraud of the plaintiffs, 


diae them out of the Court in which they- 


had: been deposited. Their Lordships do not 
think that it is necessary to decide the 
point referred to in the judgmentof Mr. Justice 
Hendersov, viz, that under the circum- 
stances of this case, the money in the hands of 
the appellants was saddled with a charge 
in favour of the plaintiffs to the amount of 
their charge, but they do. not wish to be 
understood to express dissent from that view. 
For the decision of this case, it suffices to say 
that in their Lordships’ opinion this is a suit 
to enforce paymentof money charged upon 
immoveable property within the meaning of 
Article 182 of the second Schedule of the 
Indian Limitation Aot, 1877, and, haviug been 
brought within twelve years from the time 
when the money sued for became due, ib 
within time. Thé appeal fails, 


Their Lordships will humbly advisa His 
Majesty that this appeal should bs dismissed. 
The eppenente must pay the -costs of the 
appeal. 

Appeal dismissed. 

Solicitors for Appellants: Messrs. T. L. 
Wilson & Oo. 

Solicitors for Respondents: Messrs. Theodore 
Bell & Oo. 





t _ MADRAS HIGH COURT. . 

. Seconp Civi, Arrears Nos. 1470 anp 1471 
BN or 1911. 
à \ September 2, 1913. 

Present; —Mr. Justice Sadasiva Aiyar and 

| kd oe 
Mr. Justice Tyabji. 
PHATMABI-—PLAINTIFF— APPELLANT 
versus 
Hoà ABDULLA MUSA SAIT—~ 
DEFENDANT — RESPONDENT. 
Muhammadan Law —Wakf—Mutwalli—Right of suc" 
cession to office —Hereditary principle. 

Where a female claims the office of. muttwalli of a 
mosque as her hereditary right on the mere grcund 
that there have been three successive mutawallis 
from the family to which she belongs, that alone is 
not sufficient to give her a hereditary right. 

There must also be evidence to show that such a 


hereditary right was either intended by or recognised 
in the original dedication 
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Sayad Abdula Edrus v. Sayad Zain Sayad Hasan | 
Edrus, 13 B. 555 562; Baillie's Digest of Muhammadan 
Law (Edn. 1875) 604, referred to. 


Second appeal from the decrees of the 
Subordinate Judge of Kistna at Hllore, in’ 
Appeal Sait Nos. 227 and 300 of 1910, 
pectively, preferred against those of the 
District Munsif of Ellore, in Original Suit 
No. 448 of 1903 and No. 309 of 1905. 

Mr. P. Narayanamurtht, for the Appellant. 

Mr, V. Rama Doss, for the Respondent, l 


JUDGMENT. 


TyABJI, J4.—Theplainti claims mesne pro- 
fits in respect of certain wagf properties. The 
real questions involved in the suit and appeal 
were the subject of some discussion before 
us; but the issues settled by the District 
Munsif shew that the contention of the 
plaintiff was that she succeeded to the office 
of mutiwalls of the wagf properties by 
hereditary devolution, and that she claimed 
possession of them on that footing as against 
the defendant; that the defendant, on the 
other hand, set up his own title as mutiwall: 
on the strength of an appointment by a 
person calling himself the Qazz, and also by: 
the members of his community. The real 
question, therefore, to be decided by us is 
whether the plaintiff has made out that she 
was.the actual and rightful mutiwall: of the 
wagf properties for three years succeeding 
6th August 1905, and not whether the plaint- 
iff has proved some circumstances which 
would entitle her claims to be considered, 
were the Court asked to appoint a muttwallz: 
of the wagf properties. The relative qualifica- 
tions of the plaintiff and the defendant to 
be appointed muttwaliz need not be consider- 
ed by us, nobwithstanding thab as & defence 
to the plaintiff’s claim, the defendaut claims 
to be entitled to hold the office of ~muttwallz 
himself as a defence to the plaintifi’s claim. 
It may be that the defendantis not the 
rightful mutéwalle but that would not 
necessarily entitle the plaintiff to succeed in 
her suit. 


The modes in which a person may come to 
hold the office of muttwallz seem to be laid 
down in Beillie's Digest of Muhammadan Law 
(which, it need hardly be said, is a translation: 
merely of the F'atawa-i-Alamgiri) on page 693 
of the Edition of 1865, corresponding to pages 
603 and 604 of Edition of 1875. Is would 
seem that there are three sources from 


T88* . 
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which a .person may trace his right to be. 


a muttwallt :— 

(1) Appointment by the wagzf, that is, the 
original author of the waqf or by some 
person expressly authorised by the wagrf to 
appoint: and in the absence of any person 80 
authorised, 

(2) Appointment by the execator of the 
wagif aud in the absence of such appoint- 
ment, 

(3) Appointment by the Court. 

If, the statement given above correctly 
represents the text of the Fatawa Alamgiri 
then, any title to be a muttwulle must be 
derived from one of two main sources, namely, 
either the wagtf himself or the Court. 

The authority vested in the wagif to appoint 
muttwalli may be exercised either by himself 
directly or through another person; he may 
delegate his authority in any manner provid- 
ed for by him atthe time when the property 
is dedicated by way of wagf; in other words, 


atthe time of the dedication, he may lay . 


down who shall have the power of appoint- 
ing mutiwalligin future, and in what way 
the power to appoint must be exercised. 

The terms of the dedication, including the 
provisions relating to the objecta of the wagf, 
and to {hea management of the property be- 
longing to it need not be reduced to writing, 
sọ that there need not be a wagfnama cone 
taining the terms on which the dedication to 
wagf is made. Where, however, the terms of 
dedications are formally reduced to writing 
inthe shape of a wagfnama, it is usual to 
include therein provisions relating to the 
appointment of successive multwallis. Hence, 
it is generally assumed that there must be 
some such provisions laid down by the wagqif 
even where the original dedication is not in 
writing, or atany rate no document contain- 
ing the terms of the dedication is produced. 
Aa a consequence of these assumptions, where 
there has been a series of appointments of 
mutiwalizs, ib is generally assumed that the 
appointments have been valid, which implies 
that such appointments have been made in 
accordance with the terms of the original 
dedication relating to the’ mode in which the 


successive appointments have to be made.. 


Thus fróm the history of previous appoint- 
ments, the directions contained in the original 
dedication, with referenca tothe mode in 
which the successive muttwallis are to be 


appointed, may be inferred, This inference, it 
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is obvious, is based on what iu a great number . 
of cases must be recognised to be mere fictions, 
namely, that the original dedication, even 
though it be oral and informal, contained 
specific provisions relating to the mode of 
appointment and, secondly, that the appoint. 
ments in the past have been valid and in 
strict accordance with the provisions so 
assumed to be laid down at the time of the 
original dedication. It must frequently 
happen that at the time when the dedication 
is made, thera are no provisions laid down 
with reference to the appointment of succese 
sive muttwallis, Again, it is quite in accord- 
ance with common knowledge that on the 
death of a person holding an office of such 
a character as the mutiwalliship of a wagf, 
his descendants or relations should slide into 
the office without anyone being concerned 
to question their right to do so and without 
any pretence on the part of the new office- 


holder that his succession is in accordance 


"with the terms of the original wagfnama, 
or the expressed or implied desires of the 
wagif. On such successive acts of usurpa- 
tion, it is easy to found a olaim that the 
office is hereditary, a claim which, however 
dificult it may be to resist in Court, may ba 
quite opposed to the real intentions of the 
“wage. 

Similarly, a claim to be a muttwall: may be 
based on the fact that the last muttwallz 
purports to appoint the claimant as his 
successor, The recognition of a claim based 
on such an appointment equally proceeds on 
the assumption that the terms of the dedication 


_of the wegif empowered eaoh muttwallt to 


nominate his successor. The law does not 
directly empower the mutiwalls of every w2gf 
to appoint bis successor but if in regard/to 
any particular wagf, it is proved that the 
muttwallés have been iu the practice of 
nominating their successors, itis assumed 
that the practice had a lawful origin and 
was founded on some provisions contained in 
the wagfnama or some oral directions given 
by the wagif empowering the muitwalis to 
nominate their successors. Provisions in the 
wagfnama empowering the mutiw allis to 
nominate their successors are so usual that ib 
would perhaps be representing the present 
state of authorities more nearly if it were said 
that the Courts assume the existence of 
such a provision in the dedication, unless the 


contrary is proved. 
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It wil be seen, therefore, that a claim 
based on the allegation either that the offiee 
is hereditary or that the mutiwalli nominated 
the claimant as his successor must ultimately 
have reference-to the actual or the presumed 
directions of the «aq?f at the time when the 
dedication was made. 

-The claim made by the plaintiff in this 
case must, if at all, be supported on considera- 
tions which must be brought under one of the 
various heads to which I have alluded. 

. Much reliance was placed by the Pleader 
for the respondent on the observations in the 
vase of Sayad Abdula Hdrus v. Sayad Zain 
Sayad Hasan Edrus (1), where it was said 
that where a custom is alleged ‘that the 
eldest son succeeds by virtue of inheritance, 
that custom, being opposed to the general 
law, must be supported by strict proof.” It 
may, no doubt, be conceded, on the other 
hand, that where the object of the wagf in 
Question is not to support a public charity, 
but to provide for the maintenance of 
a family, the Courts ‘might be’ satisfied 
with less strict proofin order to hold that 
the management of the property devolves 
hereditarily on members ofthe family of the 
Hheneficiaries. To this consideration must be 
added the fact [which was also alluded to in 
Sayod Abdula Edrus v. Sayad Zain Sayad 
Basan Edrus (1)] that the law favours the 
claim of the members of the wagif’s family to 
be mutiwallis and “inthe Usul, it is stated 
that the Judge cannot appoint a stranger to 
the office of administrator so long as there are 
. any of the house ofthe appropriator fit for 
the office, and if he should not find a fit person 
amoug them, and should nominate a stranger, 
buf should, subsequently, find one who is 
qualified, he ought to transfer the appoint- 
ment to him”. See Baillie’s Digest (1865) 
pages 593 to 594, (1875) page 604. 

-The result of these rules of law, so far at 
present material, would seem to be that the 
question in acase like the present is not 
‘merely whether the succession to the office of 
muttwalli has for some time been devolving 
hereditarily but whether there are sufficient 
grounds for holding that the original dedica. 
tion by way of wagf contained a provision to 
the effect that the office is to devolve 
hereditarily. I have already stated that, in 
my opinion, what may be considered sufficient 


`- (1) 18 B, 565 at p, 562. 
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grounds in the case of a wagf of one class 
may not be sufficient in the case of a wagf of 
another class, 

In the present case, there is no allegation, 
still leas any proof, that the wagf is of a 
nature which would in the ordinary course be 
expected to be administered by a succession of 
hereditary mutiwaillis, chosen “from one 
family. Hence there is no reason to consider 
the evidence inthis case from an attitude 
more favourable to the plaintiff than is 
in the decision to which I have 


the plaintiff has been nominated to be 
muttwalli by the last office-bearer. Under 
these circumstances, the facts on which the 
plaintiff relies, namely, that there have been 
from some time previous to 1874 three 
successive mutiwallis from the family to 
which the plaintiff belongs seems to me to be 
totally insufficient for supporting the allega- 


tion that in accordance with the-terms of the 


original dedication, the muttwalliship of the 
wagf ought to devolve hereditarily. I do 
not allude more fully to the various-facts in 
this case on which the respondent relies as 
tending to throw doubt on the allegation that 
the three successive muttwallis in question 
rightfully succeeded to that office, for it seems 
that, for the purpose of the present appeal, it 
may be conceded that they were rightful 


-holders of the office, and yet there is nothing 


to show that they proposed to succeed 


to the office not through some appointment or 


nomination, bub as of right. Even if it were 


assumed that they purported to succeed by 
‘right of inheritance, there is nothing from 


which a rule of succession can be deduced 


‘sufficiently precise or definite for presuming 


that such arule was contained in the wagf- 
nama or the terms of the dedication. Unless 
all these facts are alleged and proved, I am 
unable tosee how the plaintiff can succeed in 
her claim,as it has been framed. These 


‘reasons for holding that the decision appealed 


from ought not to be disturbed seem to me to 
apply with greater force when it is borne in 
mind that we are sitting in second appeal and 


‘that itis not easy to class some of the 
-questions to which I have alluded as questions 


purely of law. 

I am, therefore, of opinion that the appeal 
should be dismissed with costs. 

SapasivA Alvar; d—l entirely agree, and I 


-Bhall only add that- claim to succeed. by 


ll 


5 
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hereditary right toa trustee’s office or toa , 


religious office or to any other office should be 


+ 


looked upon with strong disfavour by Courts; , 


whether the office was created by a Hindu or 
a Muhammadan or an adherent of any other 
creed. The holding of any office should 
depend upon necessary qualifications, and, 
while heredity might raise a feeble presump- 
tion of fitness to be considered ` by Court in 
arriving at a decision on the question of the 
successorship tothe office, it should not be 
raised to the dignity of a principle which 
creates aright of succession to any office, 
unlesa the terms of the original foundation of 
the office constrain the Courts to treat heredity 
a8 the factor to be considered in deciding on 
the right-to the office or unless there has been 
such a precise and uniform course of ‘descent 
(by heredity almost irrespective of any 
consideration, as to the personal fitness for the 
office) as-to raise an irresistible inference as 
to the intention of the : original ereator of the 
Dune 


~ 


. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND Civiu Arsan No. 1324 or 1912. 
November 29, 1913. 
Present:—Mr. J jatia Rafique. 
KEHARI PEE e Ree regent 
TVOTS*.8 
HOLASI AND vTHERS —DEFENDANTS— 
RESPONDENTS, 
Tandtora and tenani — Ejeciment—Abadi — Struc 
s made by-tenant without permission of zemindar-— 
light of zemindar fo get structures demolished. 
Ihe plaintiff was the zemindar of the abadi site in 
dispute. The defeniants were tenants and were in 
possession of the disputed land n& such. They built 


p" 


eertain structures ‚on the land without the per. . 


mission of the zemindar. There was no custom in 
the village under which a tenant could erect now 
buildings within his jote without the permission of 
the zemindar : 

‘Held, that the zemindar could get the structures 
demolished but could not eject the tenants from the 
land. 


Second appeal from the decision of the 
District Judge of Agra, dated 26th June 
1912. 

. Mr. S. K. Dar, for the Appellant. 

Dr. Sawhny, for. the. Respondents, .. 
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' JUDGMENT.—The facts of this appeal 


‘are given in my remand order dated the 


Sth of May 1913, but in order to make the 
present judgment intelligible, some of the 
facts have to be recapitulated. It appears 
that the plaintiff-appellant is one of the 
semindars of the village Tirwa. He owns 
18.biswa share while three other persons 
have. 2 biswa share in the village. He 
sued in the Court of the Munsif of Muhaban 
for ejectment of certain persons from abadi 
plot No. 21219 by demolition of certain 
structures said to have been wrongfully 
made by them. The principal defendants 
against whom the snit was brought were 
Hulasi and his four sons. The other 
defendants, namely, Hira Singh, Sundar 
and Basanta, were pro forma defendants who 
were zemindars of the village and declined to 
join the plaintiff in the suit; Ib was stated 
in the plaint that plot No, 21219 belonged 
io the plaintiff and the pro forma defend. 
ants and that it was situate in the abadz 
and was waste ground on which Hulasi 
and his sons had encroached in 1909 by 
building w compound and two rooms without 
any right. The plaintiff-appellant claimed 
to eject Halasi aud his sons and to have 
the new structures demolished under the 
terms of the wajzb-ul-arz and the law in 
force in these Provinces. The claim was 
resisted by Hulasi and his sons who denied 
the allegations in the plaint and stated that 
there was an old building on the plot in 
suit which had fallen down and on the 
foundations of which the new structures 
had been orected. They farther pleaded 


that they had been in possession for tha 


last thirty-three years. They denied the 
right of the plaintiff to eject them or to 
get the structures demolished. The Court 
of first instance dismissed the claim and 
the learned Judge on appeal affirmed the 
decree of the first Court. The plaintiff 
in second appeal tothis Court contended 
that proper issues had not been framed in 


the case and that the judgments given 


by the Courts below were inconclusive. Ib 
was said that the plaintiff had sued Hulasi 
and his sons deseribing them as mere 
trespassers. The plaintif was admittedly 
one of the zemindarsof the village with the 
largest share in it. He was the proprietor 
of the site inthe abadi whether covered 
The- plaintiff's possession 
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over the plot in suit would be presumed 
unless some act was shown to have dia- 
turbed it. The contesting defendants had 
not in their written statement specified the 
rights under which they obtained possession 
of: the plot in suit. They never set up 
in the pleadings adverse possession over 
it. The finding of the learned Munsif 
that the structures complained of were 
built onthe foundations of old ones did 
not state the ageof those foundations or 
the length and nature of possession of the 
defendants over the plot in suit. The 
finding of the Munsif that there was a 
vilage custom ander which tenants could 
build on their enclosures or jotes was based 
cn an inspection note and was not warranted 
by any evidence on the record. For the 
respondents, the contention was that through- 
out the caseit was understood that the 
plaintiff treated them as tenants and that 
the plot in suit was their Jože. 


not expressly prohibited frum building on 
their jofes. As the contentions raised by 
the parties could not be disposed of 
satisfactorily without getting definite find- 
ings on certain points of fact, I framed 
the following four issues and remitted them 
for trial under Order XLI, rule 25. The 
issues were:—(1l) “What is the status of 
the contesting defendants in the village? 
(2) How long and in what capacity have 
they and their predecessors-in-title been 
in possession of plot No. 21219 ? (8) What 


was the ageof the old building on the. 


foundations of which the new structures 
are said to have been madef (4) Is there 
any custom obtaining in the village under 
which tenants can build on their jotes and 
enclosures without the permission of the 
gemindar P", The lower Appellate Court 
has returned the findings. On the ad- 
mission, of the parties the lower Oourt has 
found on the first issue, that the contesting 
defendants were tenants in the village at 
the time of the filing of the suit. On the 
second and third issues the learned Judge 
has held that the contesting defendants are 
in possession of the plot in suit as 
tenants, but he cannot say how long they 
“have been in possession of it. All that he 
can say is that they have been in possession 
for some time before they . built the 
present structures on the foundations of an 
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old building, the age of which he cannot 
determine. On the fourth issue, the 
finding is that there is no custom obtain- 
ing in the village under which tenants can 
build on their jofes or enclosures without 
the permission of the zemindar. The 
contesting defendants have taken no ob- 
jections to the findings of the lower Court. 
The plaintiff-appellant has taken objections, 
but only to the finding on the second issue. 
It is said on his behalf that the finding 
on the second issue is vague, ambiguous and 
incorrect and that there is no legal evidence 
to show that the contesting defendants 
were given possession over the plot in 
suit by the zemindar. It is said, in the 
absence of any such evidence, the learned 
Judge should have held that the contesting 
defendants were mere trespassers in respect 
of the property in dispute. I do not think 
that the contention of the plaintiff-appellant 
is correct. There is evidence on the record 
to the effect that the plot in suit is the 
jote of the contesting defendants who are 
tenants. The absence of evidence as to 
when the contesting defendants or their 
ancestors or  predecessors-in-title were let 
into possession of the plot in suit doss not 
viliate the finding of the learned Judge 
that they were in possession as (tenants. 
No attempt was made in cross-examination 
to show that the statement that the plot 
in suib was in possession of the contesting 
defendants as their jote was erroneous. 
I, therefore, disallow the objections of the 
plaintiff-appellant and affirm the finding 
of the learned Judge on the second issue 
as to the character of possession of the 
contesting defendants over the plot 
suit. 

In view of the facts now ascertained, the 
position of the parties appears to be as- 
follows:—The plaintiff-appellant as zemindar 
of the village is the proprietor of the abad? 


site including the land in dispute. '. a 


we 


contesting defendants are tenants and are’ _- 


in possession of the disputed land as such, 
They have built a compound and two rooms 
on the said land and parts of the new 
buildings are on the foundations of an 
older building, an enclosure wall. The 
exact age of the old foundations cannot be 
determined considering the character of the 
evidenge on the record. There is no custom 
obtaining in the village under which a tenan 






Vol. X XI] 


ANAND MAHANTI V. GANESH MAHESHWAR, 


ean erect new buildings within his Jote 
without the permission of the zemzndar. Is 
the plaintiff-appellant then on these facts 
entitled to eject the contesting defendants 
and have the new structures demolished?, I 
do not think that the erection of new 
structures by tenants within their  jotes 
without the permission of the zemindar 
gives the latter a right to eject them, All 
that he can claim is to have the new buildings 
demolished. In the present case, the tenanta 
say that the new buildings are ou the founda- 
tions- of old ones. But all that the 
evidence shows is that there are foundations 
ofan enclosure wall. "There is nothing to 
show that there kad been any residential 
rooms on the site of the present ones. The 
plaintiff-appellant can ask to have the rooms 
recently built pulled down. His claim, there- 
fore, succeeds as to the demolition of the two 
. rooms, I decree the plaintiffla claim so far 
as to direct that the rooms built by the con- 
testing defendants on plot No. 21219 be 
cud by them within three months 
or in default the said rooms be demolished 
through the Court Amin, and the costs of 
demolition will be borne by the contesting 
defendants. The rest of the claim is dismiss- 
ed. Parties to bear their costs in all Courts. 
- Appeal allowed. 


CALCUTTA HIGH COURT. ; 
Civi, Runs No. 173 or 1913. 
Mareh 4, 1913. 
` Present: —Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beacheroft. 
ANAND MAHANTI— CREDITOR — 
e PETITIONER - 
versus 
GANESH MAHRHSHWAR —InsornvgENT — 


Opposite PARTY. 
Provincial Insolvency Act (III of 1907), ss. 20 (0), 


40 (1)—Insolvent priest —'" Pilgrim. business,” whether 


“business” or “trade” -—Receiver—Insolvency. 

' The “pilgrim business" of a hereditary priest 
attached to the Temple of Jagannath at Puri, consist- 
ng of receiving pilgrims, housing and feeding them, 
looking after their comfort and accompanying them 
to the temple, and for bhese services receiving from 
the pilgrims a fee which is in the nature of a 
voluntary payment, is not "business" within the 
eaning of clause (c), section 20 of the Provincial 
z Act, 1907; nor is the exeorise of his calling 
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by the priest a trade within the meaning of sub. 
section 1, of section 40. Therefore, the Court cannot 
appoint an insolvent priest himself to carry on his 
pilgrim business for the benefit of his creditors. 

Under section 20, clause (c) of the Act, the Re. 
ceiver may, by leave of the Court, carry on the busi. 
ness of an insolvent so far as may be necessary for the 
beneficial winding up of the same, but the Receiver 
should not carry on his business in expeotation of 
profits. 

Ee parte Emanuel; In re Batey, 17 Oh. D. 35 at 
p. 39; 50 L. J. Ch. 305; 44 L. T. 832; 29 W. R. 620, 
relied upon. 

Where the object of the creditor was thatthe in. 
solvent priest should act as a priest and that he might 
be constantly attended by the Receiver, so that the 
latter might take possession of all his earnings: 

Held, that this was not contemplated by section 20 
of the Act. 


Hale obtained by the creditor appellant 
in Miscellaneous Appeal No. 643 of 1912, 
against the respondent insolvent to show 
cause why a trustworthy and capable 
Receiver should not be appointed to take 
charge of the “pilgrim business” of the 
insolvent, during the pendenoy of the appeal. 

Babus Sushil Madhab Mullick, and Oharu 
Ohandra Biswas, for tha Petitioner. 

Babu Suresh Ohandra Ohakravarti, 
Opposite Party. 


JUDGMENT.—We are invited by the 
petitioner in this Rule to make an order 
of a novel character. The opposite party 
belongs to a family of hereditary priests 
attached to the temple of Jagannath, 
He applied to be adjudicated an- in- 
solvent under the Provincial (Ínsolvenoy 
Act, 1907. An adjudication order was made 
and subsequently, under section 44, a con- 
ditional order, of discharge was passed. 
Against that order an appeal has been pre- 
ferred to this Court by the creditor. The 
latter now applies forthe appointment of a 
Receiver to take charge of what is described 
as ‘pilgrim business", during the pendency 
of the appeal. The question arises, whether 
what is deseribed as “pilgrim business" ig 
a business of which the Court will appoint 
a Receiver. It has been stated to us that the 
insolvent, as a hereditary priest, receives 
pilgrims, houses them, feeds them, looks 
after their comfort and accompanies them to 
the temple of Jagannath; for these services 
he receives from the pilgrims a fee, which 
is in the nature of a voluntary payment, ‘It 
has basn asserted on behalf of the creditor 
that the insolvent earns a considerable sum 
of money in this way, and that a Reseiver 


for the 
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should be appointed, if not to look after 
the conduct of this business, at any rate 
to take possession of the money as soon as 
it is earned. Ou behalf of the insolvent, it 
has been contended, on the other hand, that 
under section 20, clause (c), ef the Provincial 
Insolvency Act, the Receiver may, by leave 
of the Court, carry on business of the 
insolvent so far as may be necessary for the 
beneficial winding up of the same, but that 
the Receiver should not carry on the business 
in expectation of profit, This contentionis well- 
founded, and is supported by the decision of 
He parte Emanuel; In re Batey (1), where 
it was pointed ont that ordinarily the busi- 
ness of the insolvent may be carried on by 
the Receiver, not with a view to profit, but 
only in so far as may be necessary for the 
beneficial winding up of the same. The 
principle is well settled that the Courts 
are generally averse to assuming the manage- 
ment of a business, except as incidental to 
the object of the proceedings and for the 
purpose of closing it up and dividing the 
assets. In this connection, reference may be 
made to In re Manchester and Milford Rail- 
way Oo; Hx parte Cambrian Railway ( 2), 
where Jessel, M. H., explains the distinetion 
between & receiver and a manager: see also 
Moss Steamship Co. v. Whinney (3), In re 
Leas Hotel Oo; Salter v. Le:s Hotel Co. (4), 
Boehm v. Goodall (5), In re Newdigate 
Colliery Co.; Newdegate v. The Company (6). 


Inthe case before ue, the object of the 
creditor is, ib is admitted, nob to stop the 
business, but to carry it on. There isa 
further difficulty in the way of the appellant; 
what the priest does for the pilgrims cannot 
appropriately be described as ^ business" 
within the meaning of clause (c) of section 
90, The object of the appellant is that the 
insolvent should act.as a priest, and that he 
may be constantly attended by the Receiver, 


(1) (1881) 17 Ch, D. 35 at p. 39; 50 L, J. Ch. 305; 
44 L. T. 832; 29 W. R. 5-6. 

(2) (1890) 14 Ch. D. 645 ab p. 653; 49 L. J. Ch. 
365; 42 L. T. 714. 

(3) (1912) A. C. 254; 81 L. J. K. B. 674; 105 L. T. 
805; 12 Asp. M. C. 26; 16 Com, Case 247; 55 S. J. 631; 

i. R. 513. 

dt (1902) 1 Ch. 832 at p. 833; 7L X. J. Oh. 294; 
86 L.T. 182; 50 W.R. 409; 9 Manson 168; 18 T.L. R. 236, 

(6) (1911) 1 Ch. 155 at p. 168; 80 L. J. Oh. 86; 108 
L. T. 717; 55 S. J. 1C8; 27 T. L- R. 106. 

(6) (1912) 1 Oh. 468 at p. 472: 81L.J.Ch 2385; 


82 that the latter may take possession of all : 
his earnings; this clearly is nət contemplated. 
by section 20, Our attention, however, has 
been drawn to-sub-sesbion (1) of aeabion 40 
of the Provincial Insolveney Act, which 
provides that the Court may appoint the 
insolvent himself to superintend the manage». 
ment of his property or of any part thereof, , 
or tə carry on his trade, if any, for the 
benefit of the creditor, This is plainly of no 
assistance to tha appellant, for the exercise 
af his calling by the insolvent, under the 
circumstanesas stated, cannot be deemed a 
“trade” within the meaning of sub-section. 
(L) of section 40; besides, the creditor seeks 
that an outsider, and not the insolvent him- 
self, should be appointed to carry on this 
business. We are of opinion that this order 
the creditor is not entitled to obtain. oe 
The result is, that the Rule is discharged, , 

but there will be uo order for costs. 
Rule discharged. 


CALCUTTA HIGH COURT. 
Civit Rose No. 1169 or 1913. 
November 28, 1913. 

Present: —Mr. Justice Fletcher and 
Mr. Justice N. R. Chatterjea. 
RADHA KISSEN CHOONI LAL— 
PLAINTI HE — PETITIONER 
VETSUS 


EAST INDIAN RAILWAY COMPANY— 


Derenrvants—Opprosite Party. 
Railways Act (IX of 1890), s. 77— Loss of goods con- 
signed—~Sutt against East. Indian  Railway-—Service 
of notice on Agent—-Notice served on Goods Superin- 
tendent, if suffictent— Promise by Goods Superintendent 
to pay certain liquidated sum to plaintiff, if binding 
on Railway Company. : 

The plaintiff brought this suit against the East 
Indian Railway Company to recover damages for 
not having delivered certain goods that had been 
consigned to the plaintiff, after having served a 
notice on the Goods Superintendent, There was no 
evidence to show that the notice ever reached the 
Agent of the Company: : 

Held, thatthe plaintiff was bound to serve the notice, 
as provided by section 77 of the Indian Railways 
Act, 1890, upon the Agent of the Railway Company, 
and that the notice served by the plaintiff was 
bad and, therefore, the suit was not maintainable. 

Janki Dis v. B. N. Ry. Co., 13 Ind. Cas. 509; 16 0. 
W. N. 856; 16 O. L. J. 211; and E. I. Ry. Co. v. Babu 
Madhu Lal, 19 Ind. Cas, 073; 17 0. W, N. 1134, 18 
L, J. 147, followed, ! 
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Woods v. Meher Ali Bepari, 3 Ind. Cas. 479; 18 C. 
W. N. 24; 4 M. L. T. 427, distinguished. 

A promise made by the Goods Superintendenb to 
pay a liquidated sum to the plaintiff as the value of 
the lost goods, without the knowledge of the Agent 
ofthe Railway Company, is not binding upon the 
Company. 

Rale against the order of the Small Cause 
Court. Judge of Howrah, dated July 3lst, 

1918. 
. ,Babu Probodh Ohandra Roy, for the Peti- 
tioner. 

"Mr, B. C. Mitter and Babus Mohendra Nath 
P and Ambikapadı Ohowdhury, for the 
^3 Party. i 
_ JUDGMENT. 

#TOHER, J.— This Rule was obbained by 
plaintiff in a suit in the Court of Small 
ases.at Howrah calling upon the opposite 
itty, the Hast Indian Railway Company, to 
120w cause why the decree of the Court below 
hould not .bə set aside as prayedin the 
tition. The suit was 


Company torecover damages for nob having 
delivered ten bags of “mustard seed which 
formed part ofa parcel that had been con. 
signed to Howrah on account of the plaintiff, 
The case set up, as far as we have been told, 
was that the Hast Indian Railway Company 
offered to the plaintiff ten bags which they 
believed formed a portion of the consignment 
of the plaintiff’s goods bat thatthe plaintiff 
refused to take delivery thereof stating that 
they-were not his goods. The case came on 
for trial before the learned Judge and the 
‘ease put forward by the plaintiff was that 
these goods were not his and, on the evidence 
before the Judge, he came to the conclasion 
that the ten bags were missing or lost. If 
there is evidence to justify that finding, we 
‘eannot interfere with it.. We have heard the 
learned Vakil for the applicant as to what can 
be said against that and, in our opinion, there 
was. evidence which justified the learned 
Subordinate. Judge in coming to the conolu- 
sion that the goods were lost or missing. If 
the goods were lost or missing, then section 
77 of the Indian Railways Act (IK of 1830) 
would: apply and the plaintiff was bound 
to serve notice as provided by that section 
and the notice that the statute requires is 
notice on the Railway administration or, in 
the case of a Railway administered by a 
Railway Company, on the Agent in India of 
the Company. The Agent in India does not 


brought by the. 
plaintiff against the Hast Indian Railway > 


mean any person employed by the Railway 
Company; it means the particular person who 
holds the title, and office of the Agent of 
the Railway Company in India. There is 
no doubt thatin this country every body 
knows who the Agent is of such a big Railway 
Company as the East Indian Railway Company 
which is incorporated in England. In the 
present case, the notice, according to the 
learned Subordinate Judge, and that finding 


‘is not quarrelled with, was served on the 


Goods Superintendent, a person holding a 
comparatively subordinate position and it was 
also found as a fact that there was no evi- 
dence to show that the notice ever reached the 
Agent of the Company. On these findings, 
inmy opinion, the decision in the case of 
Janki Das v. Bengal Nagpur Railway 
Company (1) is conclusive upon this matter. 
That is a decision of the learned Chief Justice 
and my learned brother who is now 
sitting with me. It seems to me impossible 
to distinguish this case from the part of that 
case which had reference to the two lost bags. 
Then, it is said that the notice was properly 
served on the strength of a decision of 
Woods v. Meher Ali Bepari (2) which is a 
decision of Mr, Justica Holmwood and Mr. 
Justice Sharfuddin. Speaking for myself, 
I prefer the decision of Mr, Justice Harington 


and Mr. Justica Carnduff in the case of 
Rast Inlian Ratlway | Oompany v, Babu 
Madhulal (3) and I may point out in 
passing that the decision of Mr. Justice 


Holmwood and Mr. Justice Sharfuddin report. 
ed as Woods v. Meher Ali Bepari (2) is not 
consistent with the decision of the -learned 
Chief Justice and my learned brother who is 
now sitting with me in the case of Jankz Das 
v. The Bengal Nagpur Railway Company (1). 
But even if we are bound by the decision of 
Woods v. Meher Ali Bepari (2), the facts in 
this case are not sufficient to bring it within 
-the decision of Mr. Jastice Holmwood and Mr. 
Justice Sharfuddin because the learned 
Judgesin that case came to the conclusion that 
‘the notice which had been served upon the 
Traffic Manager did, in fact, find its way into 
the hands of the Agent. The learned Sub. 
ordinate Judge in this case has found that 


(1) 18 Ind. Cas. 599; 15 C, L. J. 211; 16 C. W. N. 
6. ' 
(2) 3 Ind. Cas. 479; 19 C. W. N. 24; 4 M. L. T, 427: 


(3) 19 Ind. Oas. 673; 17 C. W. N. 1184, 18 C, L. J. 
447. - * 
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there is nothing to show that the notice 
served onthe Goods Superintendent ever 
found its way into the hands of the Agent. 
Then, there was another point that was 
faintly suggested, namely, that the Goods 
Superintendent promised to pay a liquidated 
sum tothe applicant as the value of the ten 
bags. There is nothing to show ‘that the 
Goods Superintendent is a proper person to 
bind the Hast Indian Railway Company 


with such a promise nor is it suggested that - 


it ever came to the knowledge of the Agent. 
lt seems to mo quite impossible to hold that 
the East Indian Railway Ccmpany sbould be 
bound by an admission or statement made by 
any person employed by them. Iam of 
opinion that, on the findings made by the 
learned Judge of the Court below, the present 
Rule must fail. The Roleis accordingly 
discharged with costs, one gold mohur. 
N. OnaTTERJEA, J.—I agree. 


Rule discharged. 


PUNJAB CHIEF COURT. 
Saconp Civin APPBAL No. 931 or 1909, 
November 3, 1913. 
Present; — Mr. Justice Johnstone and 
Mr. Justice Beadon. 

PIRTHI AND OTHESS—PLAINTIFES — 
APPELLANTS 
versus 
RATTI RAM AND OTHERS— DRFENDANTS — 


RESPONDENTS. 

. Civil Procedure Code (Act V of 1908), s. 11—Res 

judicata—Whole body of Pana suing whole body of 
another Pana--Difficulty in identifying predecessors of 
each and all parties in subsequent suit immaterial 
—Presumption of former sutt being inter partes— 
Limitation—Paper possession of banjar land in emecu- 
tion—-Sufficient possession. 

Plaintiffs, all the proprietors of Pana K. of a 
village, sued defendants, all the proprietors of 
Pana L. of the same village, for possession of a particu» 
lar piece of banjar land,and got a decree as against the 
defendants generally. Before the Appellate Court, 
only five of the defendants appeared, and the case 
was remanded with the remark that the only matter 
then in dispute was the land in possession of the said 
five defendants-appellants, and directing the first 
Court to ascertain and report what plots of land were 
in possession of those five defendants and since how 
long. On the report, however, the Court of Appeal 
confirmed the decree of the Court below. Plaintiffs 
' aetnally executed thisdecree and obtained ‘possession’ 
of the land in dispute. 


Subsequently, all the proprietors of Pena K. again 
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sued all the proprietors of Pana L, for possession 
of the same piece of land: 

Held, (1) that the title to the land in dispute was 
res judicata; 

(2) that the previous suit was not limited by the 
action of the Appellate Court to the plots in the hands 


_ of the five defendants-appellants, and : 


(8) that, notwithstanding the difficulty that might 
exist about identifying the parties in the former case ag 
the predecessors-in title of each and all of the parties 
of the subsequent suit, the doctrine of res judicata 
did apply, for in both cases the body of proprietors 
was involved, and, in the absence of evidence to the . 
contrary, it could be safely and properly presumed 
that the earlier case was inter partes; : 

(4) inasmuch as plaintiffs got possession of the 
banjar land in dispute in execution of the decree 
in the former suit, ic was for the defendants to show 
oe they ousted plaintiffs more than 12 years before 
guit. 

In cases of disputes over banjar land, “paper” posses- 
gion by means of deoree and its execution is sufficient 
possession. 

Hakim Singh v. Waryaman, 140 P. B. 1907; 
Mahammud  Amanulla Khan v. Badan Singh, 
17 C. 187; 16 I. A. 148; Karam Bakhsh v. Nand Lall, 
103 P. B. 1884; Jogobundhu Mitter v. Purnanund 
Gosami, 16 0. 530 (F. B.); Shankar Bisto Nadgir v. 
Narsinghrav Ramchandra, 22 B. 667; Mangli Prasad v. 
Debi Din, 19 A. 499; A. W. N. (1897) 127; Kocherlakota 
Venkatakrishna How v. Vadrevu Venkappa, 27 M. 262 ` 
at pp. 269, 270 and Shahabal Shak v. Ganesh Dass, 68 
P. R. 1907; 39 P. L. R. 1907, referred to. 

Second appeal from the decree of the Di. 
visional Judge of the Delhi Division, dated 
the 12th of July 1909, reversing that of 
the Additional District Jadge, Delhi, dated 
the 24th of December 1908, decreeing the 
elaim. 

The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Appellants. 

Pandit Ram Bhaj Datta, for the Respond. 
ents, 

JUDGMENT.— Plaintiffs, in this case, who 
are proprietors of Pana Kadian of village 
Barwasni of Tahsil Sonipat, sue for possess 
sion of 29 brghas l4 biswas of land, being 
Khasra No. 2875, against defendants who are 
the proprielors of Pana Kahar, and at the 
same time plaintiffs sue for the price of 
certain trees which they say defendants cat on 
the land in dispute. ` 

The first Court decreed the sait, awarded 
possession of the land to the plaintiffs, and 
also gave them & sum of Rs. 180 on account 
of the trees aforesaid. 

The lower Appellate Court, however, took 
a different view and dismissed the plaintiff's 
suit with costs throughout, at the same time 
dismissing certain eross-objeotions raised by 
the plaintiffs, 
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There are really only two main questions 
in the cass, namely, is the matter in suit 
res judicata, and is the saib barred by time? 
We have no hesitation in finding for the 
plaintiffs on both these points, The land in 
- suit is banjar and.so far as we know has 
never been cultivated at all. -In the Settle- 
ment of 1842, the land was shown as the 
property of the plaintiffs (see statement of 
Sadar Kanungo). Khasra No. 2875 is the field 
in dispute and No. 2875 is an adjoining field. 
In 1880, at Settlement, No. 2875 was entered 
as the property of the defendants and 
No, 2876 as plaintiffs’ and these entries have 
apparently continued ever since. At first 
sight, therefore, there might appear to be 
some force in defendants’ contention that 
they have been in possession for a very long 
time, but we have also to look at the record 
of previous litigation. In 1866, the present 
defendants sued the present plaintiffs for the 
value of trees cut in field No. 2876; the 
present plaintiffs resisted the claim, and, 
after an inquiry onthe spot, in the course 
of which the title to both Nos. 2875 and 
2876 was gone into, the Court decided that 
the land belonged to the present plaintiffs. 
The reason why the inquiry covered both 


the numbers, although the plaint mentioned | 
only No. 2875, was apparently that the pleas 


of the: present plaintiffs in that case included 
the assertion that they had cub the trees 
from both these numbers and that the whole 
land was theirs. 

Agaiv, in 1876, the present plaintiffs sued 
present defendants for possession of Nos. 2875 
and 2576, and goba decree for both fields, 
aud this decree they actually executed, ob- 
taining “possession” on 11th March 1878. 


. Tt seems tous that the lower Appellate 
Court has not folly understood the course of 


proceedings and the nature of the inquiries - 


in this case of 1876 1878 and the first Court 
also seems to us to have erred in connection 
with the matter. The plaintiffs were the 
whole of the proprietors of Pana Kadian and 
the defendants the whole of the proprietors 
of Pana Kahar. The decree of the first 
Court gave to the plaintiffs both numbers 
aforesaid as against the defendants generally. 
Before the Appellate Court only five of the 
defendants appeared, and that Court re- 
manded the ease to the Court below, remark- 
ing that the only matter then in dispute was 
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the land in possession of the said five de- 
fendants-appellants and directing that Court 
to ascertain and report what plots of land 
were in possession of those five persons and 
since how long. When the files were returned 
with the report to the Court above, it was 
found that the plots in the hands of those five 
persons had been with them less than 12 
years, and thereupon the Additional Com- 
missioner found for plaintiffs and confirmed 
the decree of tha Oourt below. It seems to 
us, in these circumstances, that the question 
of the title to No. 2875 is manifestly res 
judicata. The lower Appellate Court’s idea 
that the Suit of 1876 was limited, by the 
action of the Additional Commissioner, to 
the plots inthe hands of the aforesaid five 
defendants-appellants, is clearly wrong, and 
equally the view of the first Court that bo- 
cause there is a difficulty about identifying the 
parties in the 1876 suit as the predecassors- 
in-title of each and all of the present plaint- 
ifs, the doctrine of res judicata cannot be 
applied is incorrect, for in both cases the body 
of proprietors was involved, and, iu the ab. 
sence of evidence to the contrary, we can 
safely and properly presume that the earlier 
case was inter partes. 


Nor does the remaining point taken by 
Mr. Ram Bhaj Datta on behalf of the de. 
fendants-respondents impress us any more 
favourably than the views of the lower 
Courts. That point is that, inasmuch as the 
judgment of the first Court in the 1876 case 
was professedly based on the decision in the 
suit of 1866, and as that decision dealt with 
No. 2876 alone, therefore, it should be taken 
that in law the later judgment also only 
covered that khasra number, Such an ar- 
gument as this would, if approved, here 
reduce the law of res judicata to au absurdity, 
The true view, of course, is that, rightly or 
wrongly, the decree in the 1878 oase did 
cover No. 2875 as well as No. 2875 and gave 
it to the plaintiffs, and that the doctrine of 
res judicata fully applies. 

Bat Mr. Ram Bhaj Datta argues that even 
so his clients must win the day, as they have 
had adverse possession and the plaintiffs 
must show, Article 142, Schedule II, Limi- 
tation Act, being the law applicable, that 
within 12 years of sait they have held pos- 
session, He starts an ingenious explanation 
of the entry of 1880 ia defendants’ favour in 
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the revenue papers by referring us to a 
casual remark in the plaint of the 1876 case 
and suggesting, without a shadow of proof, 
documentary or oral, that after the decree in 
that case the Revenue Authorities began a 
partition or some other revenue procaeding 
and in the course of it plaintiffs may have 
agreed to give up No. 2875 to the defendants, 
This suggestion we are obliged to reject, 
inasmuch as ib is wholly unsupported by the 
record, 

Then the defendant’s Counsel tries to 
bring in the well-known  ruliug Hakim 
Singh v. Waryaman (1) and alleges that 
his clients never gave up possession 
even in 1878, ‘and he tries to reinforce the 
position by citing Mahammud Amanulla 
Khan v. Badan Singh (2), in order to show 
that the burden of proof in regard to pos- 
- gession is on the plaintiffs But Mr. Shaft 
has, in our opinion, successfully met this 
ease by showing, on the strength of the 
rulings noted below”, that in cases of dis- 
pute over banjar land, “paper” possession 
by means of decree and its execution is 
sufficient possession, and by going on to show, 
relying on Shahabal Shah v. danesh Das (8), 
that, inasmuch as plaintiffs in 1878 did get 
possession of this banjar land, it is for de- 
fendants to show that they ousted plaintiffs 
more than 12 years before suit. The vital 
distinction between banjar and cultivated 
land in such disputes as the present is clear 
and has been fully brought out in Mr. Shafi's 
argument, and we think his statement of the 
law is the correct one. 

This settles the case and no further dis- 
cussion is called for. Plaintiffs’ case is fully 
established and we accept the appeal, set 
aside the judgment and decree of the lower 
' Appellate Court, and restore the decree of 
the first Court (in which the parties were 
directed to pay their own costs there), at the 
same time directing defendants to pay the 
costs of the plaintiffs in the lower Appellate 
Court and here. 

Appeal accepted. 

(1) 140 P. R. 1907. 


(2) 17 C. 137; 16 I. A. 148. 
(3) 53 P. R, 1907; 89 P. L, R. 1907. 





*Karam Bakhsh v. Nand Lall, 108 P.. B. 1884; Jogo- 
bandhu Mitter v. Purnanund Gossami, 16 O. 580 
(F.B.); Shankar Bisto Nadgir v. Narsimghrav Ram- 
chandra, 22 B, 667; Mangli Prasad v. Debi Din, 19 A. 
499 A. W. N. (1897) 127; Kocherlakota Venkatakrishna 
Raw v, Vadrevu Venkappa, 27 M. 262 at pp. 269, 270. 
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CALCUTTA HIGH COURT. 
ORIGINAL Orvit Sort No. 935 or 1908. 
March 26, 1913. 
` Present:—-Mr, Justice Fletcher. 
NANDA LAL ROY AND orgasers— 
PLAINTIFFS 
versus ! 
DHIRENDRA NATH CHAKRAVARTI 


AND OTHERS—DEPENDANTS. | 

Hindu Law—Damdupat, rule of— Interest not to ex- 
ceed principal —Contraci-— Matter passing from realm of 
contract into that of judgment— Whether rule applies— 
Mortgage-decree—Defauit by mortgagor to pay —Interest 
and costs alter decree exceeding principal —Agpplication 
of rule of damdupat. 

The rule of damdupat, by which the amount of in- 
terest which a creditor can, recover against his debtor, 
is not to exceed the amount of priucipal, applies as 
a matter of contract when Hindus are contracting 
with each other. It has nothing todo with the 
decrees of Court after the matter has passed from 
the realm of contract into that of judgment. 
The rule will not apply to cases where : default 
is made by the mortgagor in payment of the 
principal, interest and costs after the day appointed 
for payment by the Court. . 

In re Hari Lal Mullick, 33 C. 1269; 10 C. W. N. 884, 
followed. 

Ram Kanye Audhicary .v. Qally Churn Dey, 21 C. 
840, not followed. 

Therefore, where the interest, after the day ap- 
pointed by the Court for payment in a mortgage- 
decree exceeded the priucipal, the plaintiff would be 
entitled to the whole amount of the interest, 


. Buit upon mortgage. 


FACIS.—The plaintiff brought this suit 
upon a. morbgage for a decree for sale. The 
decree was made on April 26th, 1909. 
It was found by the Registrar that the ~ 
principal sum of Rs. 13,000 and interest, 
Rs. 15,799-15-6, were due to the plaintiff. 
After the sale of the mortgaged properties, 
the Registrar paid the plaintiff the principal 
Rs. 13,000, and Rs. 18,000 as interest, hold- 
ing that the rule of damdupat was applicable 
to the case, by which the plaintiff was not 
entitled to any interest more than the amount 
of the principal. 

The plaintiff made this application 
praying that the further interest amounting 
to Rs. 2,799-15-6 may be given to him, upon 
the ground that the rule of danduput did no 
longer apply as the relationship of creditor 
and debtor ceased to exist after the decree. 


Mr. O. O. Ghosh, instructed by Mr. M. D, 
Seal, Solicitor, for the Plaintiffs. 

Mr. Ohakravari, and Mr. N. N. Strcar, ine 
structed by Messrs. B. N. Basu and Qo., Soli- 
citors, for the Defendants. 


"i 


payment by the Court? The 
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JUDGMENT.—This is a matter which 
relates to what is known ag the rule of 
damdupat, The rale applies to Hindus 
dealing with one another, and is -one of 
equity and good sense. It is that the 
amount of interest a creditor can recover 
against his debtor shall not exceed the 
amount of principal. ‘he present applica- 
tion arises in a mortgage suit, and arises 
under these circumstances. The question 
is, . does this rule of damdupat apply to 
casea where default is made by the mort- 
gagor in payment of the principal, interest 
and costs after the day appointed for 
decisions in 
this Court on that point are contradictory. 
The first decision that has been referred 
to is ‘that of Mr. Justice Sale in Ram 


Kanye Audhéciry v. Cally Ohurn Dey (1). A 


desision tothe contrary effect was given 
by Mr. Justice Woodroife in an insolvency 
case In the matter of Han Lal Mullick 
(2). In my opinion, so far as the general 
principle applies, the decision of Mr. 
Justice i 
correct in principle. This rule of damdupat 
applies as a matter of contract when Hindus 
are contracting with one another. It has 
nothing to do with the decrees of the 
Courts after the matter has passed from 
the realm of contract into that of judg- 
ment. It seems to me, on the decision 
of the Privy Council (which did not turn 
on the matter of damdupat, but on the 


' question of rate of interest) in Bundar Koer 


v. Sham Krishen (8), that matter is not 
open to doubt. The only question in the 
present case is, what does this decree 
say P Is this interest to be computed 
and allowed, if the mortgagor makes default 
in re-payment on the day fixed, sabject 
to the rule of demdupat, or not P It seems 
to me quite clear on the wording of the 
decree that the rule of damdupat is only 
to be observed until the rights of parties 
pass from contract into that of judgment. 
I cannot in this decree read the words 
“subject to rule of demdup: if the same 
should be applicable’ in the portion of 
the decree, as having application to the 


(1) 21 0. 840. 

(2) 33 0. 1269; 10 O. W. N. 884. 

(3) 34 C. 150; 841. A. 9. (P. C); 4A. L, J. 109; 11 
O, W. N. 249; 5 O. L. J, 100; 17 M. L. J. 43;9 Bom. L. 
R. 804; 2 M. L: T, 75. 


Woodroffe seems to me to ba 


intera3b other than the interest due at 
the end of six months from the date on 
which the certificate should be signed.. 
It seems to me quite clear what the decree 
says: '" thereafter the principal and inserest 
are to basme an aggregate amount, and 
interest is to be computed on the aggregate 
amount at the rate of six per cent. per 
annum, such aggregate amount with interest 
computed and allowed as aforesaid being 
hereinafter mentioned as the amount pay- 
able to the plaintiff under the decree." ff 
cannot be that the words 'computed and 
allowed as aforesaid subject to the rule 
of damdupak” are bto apply to this decree 
after the date fixed for re-paymont. More- 
over, it is to be noticed that these words, 
on which much reliance has bsen placed, 
appear in parenthesis in a definition clause 
as to what is thereinafter referred to as 
‘the amount payable to the plaintiff.” Ib 
is quite impossible on a definition clause 
like that to say thatthe Oourt was going 
to make the rule of damdupat applicable 
under this decree to interest payable, not 
by virtue of the contract, bat by virtue 
of the decree itself. I think that the 
application by the plaintiff in this case to 
have the balance order, and to recover 
the amount of interest asked for, must 
go. The defendants must pay to the 
plaintiffs their costs of this application, 
The balance order will be for Rs, 2,799-15-6, 


Application allowed. 


PRIVY COUNCIL. 
. APPEAL FROM THE Caxcurra Hien 
Court. 
November 7, 1913. 

Present: —Lord Shaw, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali, 
RAJ KUMARI BHUBANESHWARI 
KUMAR-—APPELLANT 

versus 


Tag COLLECTOR or GAYA—Responpent, 
Oourt Fees Act (VII of 1870 as amended by Act 
XI of 1899), 5. 19H. (iv), proviso —Inventory, requisite 
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and essential features of -—Succession Act (X of 1865), 
s. 271 — Probate and Administration Act (V of 1881), 


s, 98, 

No inventory satisfies bhe statutory Irequirement of 
section 98 of the Probate and Administration Act 
which omits the essential of this detail, namely, that 
its contents shall include “a full and true estimate of 


all the property in possession,” 

It is not a justifiable construction of the proviso to 
sub-section (4) of section 19H of the Court Fees Act 
to date the running of the period from anything less 
then the lodging of the inventory required by the 
statute. The Court must be satisfied that the punctum 
temporis from which the six months run is the lodg- 
ing of aninventory as required by section 98. 

Where an execubrix had filed a variety of papers by 
massing together of which, it was claimed, an inven- 
tory containing a full and true estimate of the pro- 
perty of the deceased was filed, but in point of fact, 
only a list of immoveable property was supplied and 
thatof the moveable, which formed nine-tenths of the 
estate, only a list without a single figure was given: 

. Held, that the statutory requirement of section 98 
of the Probate and Administration Act, 1881, was not 
satisfied. 

Appeal from a judgment and order of the 
High Court, Caleutta, dated May 25, 1909, 
affirming those of the District Judge of Gaya, 
dated September 23, 1908, and March 2, 1909. 

FACTS.—One Raja Ram Bahadur Singh 
of Tekari, who died on March 31, 1890, by a 
Will, dated March 23, 1890, devised certain 
villages to Musammat Rameshwar Kumar, his 
son’s widow, the appellant, for her mainten- 
ance with residue to her daughter, Rajan 
Kumari Ratan Kumar. On April 7, 1890, the 
latter applied to the Court of the District 
Judge of Gaya for Letters of Administration 
with the Will annexed to the estate of the 
Raja which was stated to be worth 11 lakhs. 
The District Judge held the Will not proved 
buton appeal to the High Court, the Will 
was beld to be genuine; this order was affirmed 
by the Privy Council on December 8, 1894. 

Raj Kumari Ratan Kumar died on May 26, 
1893, having appointed her mother Musammazt 
Rameshwar Kumar and her husband, Rajesh- 
wari Prasad Warayam Singh, the executrix 
and executor respectively who applied for the 
Probate of the Will, This was granted on 
January 31, 1896, and the Court-fee stamp 
paid to the amount of Rs. 22,000. The exe- 
eutor having died, the executrix applied for 
the Probate of the Will of her husband, 
the Raja, on August 18, 1902. An order 
was made for the Lietters of Administration to 
issue and for notice to be given to the Col. 
lector of Gaya under the Court Fees Amend- 
ment Act (XT of 18599), section 19H, clause 2, 
The Collector, who was notified, asked for a 


copy of the list of properties of the estate and 
their valuation. The District Judge replied 
that there was no such list, whereupon the 
Collector made some inquiries, A list of im. 
moveables was, however, filed, but repeated 
attempts on the part of the Collector to ob- 
tain inspection- of the moveable properties 
were systematically frustrated by the exe- 
sutrix. On June 7th, 1907, a notice was 
issued to her to file an inventory for the can- 
celment of which she applied on the ground 
that according to law she should not be called 
upon to file an inventory for the list of im- 
moveables was already put in while there was 
alist of moveables already on record. The 
District Jadge thought that an inventory was 
daly filed but on December 19, 1907, Raj 
Kumari Bhubaueshwari Kumar filed a sait 
against the executrix for accounts and other 
relief, accusing her of committing acts of 
waste. The Collector again applied to tha 
District Judge for inventory under section 98 
of the Probate and Administration Act, with- 
out any result, but on June 8, 1908, he issued 


.& notice to the executrix under Act XI of 


1899, section 19H, clause 3, calling upon her 
to pay the balance of Court-fee on the full 
and real value of the under-valued property. 
On July 16, 1908, the Collector under clause 
(4) of section 19H. of Act XI of 1899 applied 
to the District Judge to inquire into the valu- 
ation of the said estate and on July 17, 1908, 
a notice was issued to executrix to appear at 
the inquiry. She objected to the inquiry, but 
the District Judge decided against her, A 
Commissioner, who was appointed to inquire 
into the valuation, made his reporb in due 
course. The Distriet Judge passed his final 


order on the strength of the report on March 


2, 1909, directing the executrix to pay the 
amountof Court-fesson thebalance between the 
actual value and the under-estimated value of 
the properties. On April 29,1909, theappeéllant 
applied for and obtained from the High Coart 
exercising its revisional jurisdiction a Rale 
nist under section 115 of the Code of Civil 
Procedure on the respondent to show cause 
why the said order should not be set aside on 
the ground of material irregularities committed 
by the District Judge, who showed canse 
against the Rule nis? and the High Court, 
discharged the same with costs on May 28, 
1909. Against the order of the High Court 
an appeal was preferred tothe Judicial Com- 
mittee by the appellant. 
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Messrs. De Gruyther, K. O., and Dube, for 
the Appellant, contended that the inventory 
was actoally filed and was on record. The 
District Judge had no jurisdiction to go 
behind the orders of his predecessor-in-office 
and allow the holding of an inquiry. He had 
no power to entertain respondents application 
under the Act XI of 1899. The principle on 
which the valuation was based was wrong. 

Sir Harle Richards, K. O, and Mr. Dunne, 
who appeared for the Respondent, were not 
called upon to reply. 

JUDGNENT. 

Lorp Saaw.—This is an appeal from a judg- 
ment and order of date the 25th May 1909, 
which was pronounced by the High Court 
of Judicature at Fort William in Bengal, 
and which affirmed a judgment and order 
of date the 23rd September 1908, and the 
2nd of March 1909, of the District Judge 
of Gaya. 

The present proceedings were instituted 


on the 16th of July 1908 by an application . 


wich was made by the Collector to the 


^ District Court under section 19H, clause 4, 


\ 


of Act XI of 1899. Before reading that 
section, it may be stated that the general 
nature of the application was to declare 
that no inventory of the estate of the 
deceased as required by law had been filed, 
and thatthe appellant was not willing to 
amend the valuation of the estate to the 
satisfaction of the Collector. 

In the defence lodged to those proceed- 
ings, this declinature ard inability were 
re-affirmed by the appellant, and accord- 
ingly the proceedings have taken their course. 

The section of the Act of 1899, to which 
particular reference is made, defines the 
function of the Collector in the following 


‘terms :— The Collector, within the local 


limits of “whose revenue jurisdiction the 
property of the deceased or any part 
thereof is, may’ at any time inspect or 
cause {o be inspected, and take or cause 
to be, taken copies of, the record of any 
ease in which application for Probate or 
Letters of Administration has been made; 
and if, on such inspection or otherwise, 
he is of opinion that the petitioner has 
under-estimated the value of the property 
of the deceased, the Collector may, if he 
thinks fit, require the attendance of the 
petitioner (either in rerson or by agent) 
and take evidence and inquire into the 


matter in such manner as he may think 
fit, and, if heis stillof opinion that the 
value of the property has been under- 
estimated, may require the petitioner bo 
amend tbe valuation,” 

The Collector, having a strong opinion 
as to the valuation emerging at a lump 
figure in the previous proceeding, initiated 
these proceedings under discussion. What 
the appellant before their Lordships pleads 
is thatthe action or proceeding on the 
part of the Collector is excluded by the 
proviso of sub-section 4 of the Statute last 
quoted. That proviso is “that no such 
motion shall be made after the expiration 
of six montha from the date of the exhibi- 
tion of the inventory required by section 
277 of the Indian Succession Act, 1865, 
or, as the case may be, by section 98 
of the Probate and Administration Ast, 
1881." 

It is,in the opinion of their Lordships, 
not a justifiable construction of this ‘proviso 
to date the period of running from anything 
less than the lodging of the inventory 
required by the Statute. It will not satisfy 
this proviso that six months have elapsed 
from aperiod when a certain document, 
which might be classed as or denominated 
an inventory, satisfied a District Judge or 
any Judge. What he has to be satisfied 
of is that the punctum temporis from which 
the six months run is the lodging of an 
inventory as required by section 98. It 
was admitted by the learned Counsel for 
the appellant that, accordingly, the correct 
decision to be arrived at here depended 
upon the construction of certain words in 
section 98, and as those are of general 
importance, the following citation is 
made :—"“An executor or administrator 
shall, within six mouths from the grant of 
Probate or Letters of Administration, exhibit 
in the Court by which the same has or 
have been granted an inventory containing 
a full and true estimate of all the property 
in possession, and all the credits, and also 
all the debts owing by any person or 
persons to which the executor or  ad- 
ministrator is entitled in that character.” 
The remainder of the section has no bear- 
ing on the subject in dispute in these 
proceedings. 

Their Lordships are clearly of opinion 
that no inventory satisfies this statutory 
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requirement which omits the essential of 
this detail, namely, that its contents shall 
include "a full and true estimate of all the 
property in possession.” This being the 
statutory provision, it is not alleged by 
the appellant thatany one document did 
contain such afull and true estimate. The 
argument presented to their Lordships was 
that by massing together a variety of 
documents, including two which will now be 
referred to, and a mass of documents in an- 
other case, none of which have been brought 
in detail before the notice of the Board, there 
was, inthe result, produced to the Court 
an inventory containing a full and true 
estimate. 

In their Gordships’ opinion, the first 
objection to this operation, even although 
the operation itself as distinguished from 
the production of one document containing 
the details were legitimate, is that the first 
. document to which reference is made is a 


list of the immoveable property belonging. 


to the deceased. It has been not obscurely 
suggested in these proceedings that the 
immoveable property bore the relation to 
the moveable property of no less than at 
leasé ninein ten. Sothat with regard to 
nine-tenths of the estate of the deceased, 
nothing is supplied except a list of the 
properties, a list without; single figure 
and containing nothing, even by approxima- 
tion to the words of the statute, in the 
nature of a fnll and true estimate of the 
property in possession. 

In their Lordships’ opinion, that is 
sufficient for the disposal of the case. Their 
Lordships are satisfied that a just conclusion 
has been arrived at by the Courts below, 
and they will, therefore, humbly advise 
His Majesty that this appeal should be 
dismissed, and that the appellant should 
pay the costs. 

Appeal dismissed, 

Solicitors for the Appellant: Messrs. W. 
W. Bou & Co. 

Solicitor for the Respondent: The Solzoztor, 
India Office. 
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MADRAS HIGH COURT. 
Seconp Civiu APPrAT No. 1543 or 1912. 
November 18, 1913. 
Present: —Mr. Justice Ayling and 
Mr, Justice Oldfield. 
SUBRAMANIA PILLAI AND ANOTHER— 
DLAINTIPFS—- APPELLANTS 
versus 
PALANIAPPA MUDALI AND OTHERS— 
DEFANDANTS—~ RESPONDENTS. 
Subrogation—Vendee discharging mortgage-~Title of 
vendee defeated —Intention to keep alive mortgage. 
Where a vendee discharges certain mortgages on 
properties purchased by him, in the belief thaf he 


. has a complete title tosach properties but his title 


to the properties is defeated by the purchase ofa third 
person, at an auction sale, an intention to keep alive the 
mortgages discharged by the’vendee must be imputed 
to him. In imputing such an intention, the Court must 
look to the real facts and not to the facts as the person 
who paid off the mortgages conceived them to be at 
the time of payment. 

Ydhilapadi Mahalakshammal v. Siiman Madhava 
Siddhanta Oonahini, 11 Ind. Cas. 865; 10 M. L. T. 169, 
21 M. L. J. 811; (1912) M. W. N. 24; 35 M. 642, 
Gokuldas v. Premsukdas, 10 C. 1035; ll I. A. 126; 
followed. 

Renga Srinivasachari v. Gnanaprakasa Mudaliar, 30 
M. 67; 2 M. L. T. 36; Govindasami Thevan v. Dorat- 
swami Pillai, 6 Ind. Cas. 781; 20 M. L. J. 380; 8 M. 
L. T. 132; (1910) M. W. N. 390; 94 M. 119, distin- 
guished. 

Second appeal against the decree of the 
District Court of Trichiuopoly, in Appeal Suit 
No. 172 of 1911, preferred against that of the 
Distrie& Munsif of Namakal. ia Original Suit 
No. 330 of 1909. 

Mr. T. Natesa Aiyar, for the Appellants. 


Mr. R. Kuppusawmy Atyar, for the Re- 


spondents. 
JUDGMENT. 

ArYLING, J.— The only question argued in 
this appeal is whether the District Judge is 
correct in refusing to allow the plaintiffs the 
right of subrogation in respect of sums ad- 
mittedly expended by them in discharge of 
two mortgage-decrees (Original Suit Nos. 


. 841 of 1900 and 178 of 1902 on the file of 


the Court of the District Munsif of Namakal) 
enforceable against the suit properties. 

The facts are as follows:— The plaintiffs’ 
father was the vendee of the suit lands 
under a sale-deed, Exhibit B, dated the l4th 
December 1904, for Ra. 1,500. Of this sum, 
Rs. 870 was represented by the discharge of 
a mortgage-decree held by the plaintiffs’ 
father himself against the property. In 
respect of this, the Judge has allowed the 
plaintiifs’ claim. The balance was to be 


3 
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applied, and, admittedly, was in fact applied, 
in discharge of the two deorees above men- 
tioned, based on mortgages of the said pro- 
perty. Exhibit B was executed during 
the pendency of a suit (Original Suit No. 
1092 of 1904) brought by the 5th defendant, 
Kali Mudali, on a fourth mortgage; and on 
this ground, it was held to be invalid against 
Kali Mudali (vide Exhibit H, judgment in 
Original Suit No. 358 of 1906 on the same 
Munsif's file, confirmed on appeal) The 
present contesting respondents Nos. l to 3, 
are parties who purchased the property in 
execution of Kali Mudali’s decree. 


The plaintiffs’ rights as purchasers having 
thus disappeared, they claim to be subrogated 
in respect of the prior mortgages on the pro- 
perty discharged by them. 

The District Judge has refused to allow 
their claim on the following ground. He 
Says i— 

. "The test is, did the plaintiffs’ father in- 
tend to keep alive the prior mortgages? 
Admittedly, he knew nothing of the 5th de- 
fendant's mortgage at the time he purchased 
the properties conveyed to him under Ex- 
hibit B, and there seems no reasonable 
doubt that when he agreed to discharge 
the three previous mortgages as consideration 
„for his sale-deed, he had no intention of keep- 
ing them alive." 


T'he leading case on the point is that of Gokul 
Das Gopal Das v. Puranmal Premsukhdas (1), 
wherein their Lordships of the Privy Council 
laid down the rule, which has been followed’ 
in all later cases, that, where a man who pays 
off a mortgage has a right to extinguish it 
and a right to keep it alive, in the absence of 
express evidence of intention, he should be 
assumed to have acted according to his interest, 
‘The present is a case exactly in point. 
plaintiffs’ father at the time he discharged 
the mortgages had the option of extinguish- 
ing them or keeping them alive. It cannot be 
said that there is any express evidence of 
what his intention actually was. No doubt 
at the time of payment, he believed himself 
to have acquired a good title to the equity 
of redemption. But this was not so. His 
title was invalid against Kali Mudali, as has 
been already explained, and, for all the good 
it did him. was non-existent. His real in- 


(1) 10 C. 1035; 11 I, A. 126, 


‘by section 101, 


The 


terest certainly diciated keeping alive the en« 
cumbrances; and this is the intention that 
should be ascribed to him in pursuance of 
the rule laid down in the case above quoted. 
As authority for holding that we must look 
to the real facts and not to the facts as the 
person who paid off the mortgages conceived 
them to be at the time of payment, we 
may refer to the judgments of the Chief 
Justice and Munro, J. in Yellapadi Maha- 
lakshammal v. Sriman Madhva Sidhantha 
Oonahint Nidhi (2). 

. Reliance is placed by the respondents’ Vakil 
on the cases reported as Renga Srinzvisacharz 
Gnanaprakasa Mudaliar (8) and Govinda- 
swami Thevan v. Doratswamz Pillai (4). These 
cases are simply authority for holding that 
where a person who has actually acquired 
the equity of redemption pays off a prior 
mortgage, he cannot claim the right of sub- 
rogation in respect of that mortgage as 
against a puisne mortgagee. Such a person 
does not really come within the scope of the 
Privy Council ruling in Gokuldas’ case (1). 
Any doubt as to his intention is cleared up 
Transfer of Property Act. 
Unless he declares his intention to keep the 
mortgage alive, it becomes extinguished by 
the mere fact of discharge. , 

I would reverse the decree of the District 
Judge and restore that of the Munsif. The 
defendants Nos. 6 to 8 should bear the costs 
of the plaintiffs-appellants in this and the 
District Court. 

OrpFIELD, J.—I concur. 

Decree reversed, 


(2) 11 Ind. Cas. 865; 35 M. 642; 10 M. L. T. 169; 21 
M. L. J. 811; (1912) M. W. N. 24. 

(3) 30 M. 67; 2 M. L. T. 36. ` 

(4) 6 Ind. Cas. 781; 34 M. 119; 20 M. L, J. 880; 8 
M. L. T. 182; (1910) M. W. N. 390, 





CALOUTTA HIGH COURT. 
Sgconp Civin APPEAL, No. 1370 or 1911. 
February 26, 1918. 
Present:—Justice Sir Ashutosh Mookerjee, 
Kr., and Mr. Justice Beachcroft. 
RASH BEHARY SARKAR AND OTHERS$— 
PLAINTIFFB-—ÀPPELLANTS 
versus 
MAHENDRA NATH GHOSE AND OTHERS 
— JJEFENDANTS— RESPONDENTS, 

Res judieata—Estoppe by judgment--Swit by benams 
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dar— Presumption that suit instituted with authority of 
real owner— Judgment, whether binding on real owner — 
Judgment in favour of defendant on several potnts— 
Jistoppel of judgment to apply to each point—Judgment 
on mined question of fact and law, whether res judicata 
Judgment on pure question of law, even though 
erroneous, may operate as res judicata. 

Where a suit is prosecuted by one person for the 
benefit of ancther, who is the real  party-in- 
interest, ibis the latter who is bound by the judg- 
ment. 

Wright v. Doe de Tatham, 1 A, & E, 3; 40 R. R. 
226; S. 0. 3 N. & M. 268; 3 L, J. (N. s.) Ex. 366; 110 
E. R, 1108; Stone v. Farmer’s Bank of Kentuckey, 174 
U. 5. 408; 43 Law. Ed. 1027, Wiswall v. Sampson, 14 
"Howard 52; 14 Law. Ed. 322, relied upon. 

So long as the benami system is recognised in this 
eountry, the proper rule, in the absence of any 
evidence to the contrary, is to presume that the 
benamdar has instituted the suit with the full 
authority of the beneficial owner, and if he does so, 
any decision come toin his presence would be as 
binding upon the real owner asif the suit had been 
brought by the original owner himself. 

Gopi Nath v. Bhugwat Pershad, 10 O. 697 at p. 
"105, followed. 

If the questions involved in asuit are tried and 
decided in favour of the defendant, no matter how 
numerous they may be, the estoppel of the judgment 
wil apply ‘to each point so settled in the same 
degree, as if ib were the sole issue in the case, 

Fourhwndred-twenty Mining Company v. Bakim 
Mining Co. 3 Sauyer 634; 9 Fed. Cas. 592; Peary 
Mohan Mukerjee v. Ambica Churn Bandopadhya, 24 C. 
900 and Clark y. Knoz, 32 Colorado 342; 76 Pacific 
372, followed. 

A decision upon a mixed question of fact and law 
operates a res judicata, 

,  Aghore Nath Mukerji v. Kamini Debi, 6 Ind. Cas. 

554, 11 C. L. J. 461, relied upon. 

A decision upon a pure question of law, even 
though erroneous, may under certain circumstances 
operate as res judicata. 

Rai Churn Ghose v. Kumud Mohon Dutta, 1 C. W. N. 
687, followed. | 


| Appeal from the decree of the District 
‘Judge of Manbhum, .dated April 5th, 1911, 
affirming that of the Second Munsif of 
‘Purulia, dated September 27th, 1910. 

Babus Baranashibast Mukherjee and Sajant 
Kant Sinha, for the Appellants. 

Babas Dwarka Nath Chakarvarti, Bali 
Kinkar Ohakravarti and Jadu Nath Mandal, 
for the Respondents. 


JUDGMENT.—This is an appeal on behalf 
of the plaintiffs in a suit for declaration 
of title to land and for recovery of possession. 
The plaintiffs claim title by purchase, and 
state that the property was acquired by their 
father in the name of their mother. The 
defendants resist the claim onthe ground 
that the matter in controversy is res judicata. 
.The Courts below have given effect to thia 


- 


plea and have dismissed the suit. Upon the 
present appeal, the question of res judicata 
has been elaborately argued on bshalf of the 
appellants. To appreciate the points raised, 
it is necessary to remember that in 1905 the 
mother of the plaintiffs instituted a suit 
against the present defendants or their 
predecessors for declaration of her title to 
the property and for recovery of possession, 
The defendants pleaded that the then plain- 
tiff had no title enforceable as against them — 
and that she was in reality the ostensible 
owner for the benefit of her husband. They 
further contended that the claim was barred 
by limitation. The Court went into 
evidence, found in favour of the defendants 
upon each of these points, and dismissed the 
Suit. The plaintiffs contend that the decision 


.in the previous suit upon the question of 


limitation does not operate as ves judicaéi, 
first, because they were not parties litigant 
to the previous suit: secondly, because the 
decision on the question of limitation was 
not necessary for the determination of that 
suit in view of the finding of the Court 
that the then plaintiff was an ostensible 
owner and had no title; thirdly, because the 
principle of mutuality is inapplicable to the 
circumstances of the present case; and 
fourthly, because the decision upon the ques- 
tion of limitation was erroneous in law. 

In so far as the first grouud is concerned, 
it is, in our opinion, entirely unsustainable. In 
the case of Gopi Nath v. Bhugwat Pershad (1), 
it was pointed out by Mitter and Norris, JJ., 
that so long as the benami system is 
recognised in this country, the proper rule 
is, in the absence of any evidence to the con- 
trary, to presume that the benamdar has 
instituted the suit with the full authority 
of the beneficial owner, and if he does 
go, any decision come to in his presence 
would be as much binding upon the real 
owner as if the suit had been brought by 
the original owner himself, -This state- 
mentof the law is unquestionably sound. 
The conclusive effect of a judgment is upon 
the real party-in-interest and it .makes no 
difference that there are nominal parties on 
the record or that the action is prosecuted or 
defended by a nominal party; it is immaterial 
that the suit has been brought by or against 
the nominal party who had been set up by the 


trne owner to represent him, Consequently, 
(1) 10 C. 697 at p. 705. 
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where a suit is prosecuted by oneperson for the 


benefit of another who is thereal party-in-in- 
terest, itis the latter who isbound by the judg- 
ment. [Wright v. Doe de Tatham (2), Stone v. 
Farmer’s Bank of Kentuckey (8),] Wiswall v. 


Sampson (4)]. This view is not opposed to 


the decisions in the cases of Mohunt Das v. 
Nilkomal Dewan(5) and Joy Chandra v. Srinath 
(8), where the plaintiff had, under a mistake 
to which the defendant did in no way cantri- 
bate, instituted a suit against a wrong person. 
It was ruled that the mere fact that the 
person really interested in the subject-matter 
of the litigation had assisted the person so 

sued did not make the nltimate judgment 
operatiye against him. This decision was 
based on the ground that the error of the 
plaintiff had not been initiated by the real 
owner and thatno duty was cast upon him 
to apprise the plaintiff that the suit had been 
brought against a wrong party. The deci- 
sion of Jadu Nath v. Prem Meni Dasi (7) is 
distinguishable on similar grounds. In the 
ease beforeus, the principle invoked is obvious- 
ly inapplicable. The mother of the plaintiffs 
had been set up by their father as the osten- 
sible owner of this property. She instituted 
the euit as owner against the defendants but, 
as the District Judge has found, the suit was 
brought nominally by her, while her husband 
was the real plaintiff.. There is no force in 
the contention, based on the decision of 
Maharaja Kumar Bindeswart Prosad Singh 
v. Lakpat Nath Singh (8), that the de- 
fendants cannot approbate and reprobate; 
they have not taken up inconsistent positions 
in the two suits; in the former case, they 
contended that the real plaintiff must sue in 
his own name and net in the name of his 
benamdar; they now contend that as the 
former suit was essentially by the real owner, 
he is bound by the result thereof even 
though'he did not sue in his own name. 
Under the circumstances stated, ib is im- 
possible to hold that the present plaintiffs 
can ignore the result of that litigation. If 
the contrary view is adopted, a person has 

(2) 1 A. & E. 3; 40 RR. 226; s. 0, 3 N. & M. 268; 3 
L. J. (N. 8.) Ex. 366; 110 E. R. 1108. 
^. (8) 174 U. S. 403; 48 Law. Ed. 1027. 

(4) 14 Howard 52; 14 Law, Ed. 322. 
' (5) 4 C. W. N. 283, 


(6) 32 C. 357; 1 C. L. J. 23. 
(7) 6 Ind. Cas. 414, 15 O. L: J. 128; 14 C. W. N. 


714. 
(8) 8 Ind. Cas. 26; 16 O. W, N. 725 at p. 727. 


only to place his property in the name of 
another to eoable him to escape from the 
operation of the salutary rule of res judicata 
[See also Bama Sundery v. Anundololl (9), 
Jointee Ohunder Sein v, Anundo Lall Dos 
(10), Juggessur v. Prossono (11), Bamasundri 
v. Ramnarayan (12), Ram Nidhy Koondo 
v. Ajoodhya Ram (13), which indicate how 
a real litigant, though not party to a 
suit, may be made responsible for the result]. 
Reliance, however, has been placed upon the 
principle that misrepresentation which does 
not mislead cannot work an estoppel, as 
laid down by their Lordships of the Judicial 
Committee in the case of Mohor? Bibee v, 
Dharmodas Ghose (14). With reference to 
this principle, it has been contended that as 
the defendants did discover in the previous 
litigation that the then plaintiff was not the 
real owner, they are not entitled to claim the 
benefit of the doctrine of estoppel. This 
argument is clearly not well-founded on 
reason, No doubt, the defendants did make 
that discovery, but nevertheless they were 
drawn into that litigation by the then 
plaintiff who was nominally the mother 
but really the father of the present plaint- 
iffs, They fought out the case successfully, 
not merely upon the question, whether the 
then plaintiff was the real owner but also 
upon the question whether the real owner, 
whoever he might be, had a subsisting title at 
the date of the institution of the suit. In our 
opivion, the plaintiffs, who had unsuccessfully 
fought the previous litigation on the merits 
in the name of their mother, should not now 
be permitted to turn round and contend that 
the previous decision is not binding on them 
because in that suit the defendants had dige 
covered the mask assumed by the real owner, 
The first ground, consequently, fails. 

In so far as the second ground is concerned, 
it has been urged that the qnestion of 
limitation need not bave been decided by 
the Court in the previous suit; in other 
words, as soon &s the Court found that the 


“then plaintiff had no title, the suit should 


have been dismissed on the ground that, as 


(9) Bourke O. C, 44; Bourke A, O. C. 96, 

(10) 14 W, R. O. C. 1. 

(11) 1 Ind. Jur. (N. s.) 282. 

(125 8 B. L, R. Ap, 65. 

(13) 20 W. R. 123; 11 B. L. R. Ap. 97. 

(14) 30 C. 539 at p. 546; 5 Bom. L, R. 421 7 C. W. 
N, 441; 30 T. A. 114 (P, O.). 
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ruled in Baroda Sundary v. Dino Bandhu 
(15), the ostensible owner could not sue 
in ejectment, andin this view, no inquiry 
need have been made into the merits. In 
support of this proposition, reliance has 
been placed upona dictum of their Lord- 
shis of the Judicial Committee in the case 
of Walihan v. Jogeshwar Narayan (16). It 
has also been argued that as the then 
plaintiff was not entitled to maintain the 
‘suit, a decision. upon the merits could not 
be taken to bea decision upon a question 
substantially in issue between the parties 
‘and in support of this position, reliance has 
been placed upon the eases of Shib Charan 
Lal v. Raghu Nath (17), Jiwa Ram v. Kalyan 
. (18), Ahmedbhoy Habiboy v. Sir Dinshaw 
. M. Petti(19), Trawa Lowmana v. Satyappa(20), 
Brindabun v. Dununjoy (21) and  Poorendra 
Nath v. Hemangini Dasi (22). But it has 
not been disputed by the learned Vakil 
for the appellants that his contention is 
negatived by the decision of this Court in 
the case of Peary Mohun Mukerjee v. Ambica 
Ohurn Bandopadhya (23). He has, conse- 
- quently, been constrained to invite the Court 
‘to examine the grounds upon which the 
.decision last mentioned is based, with 
a view to a possible reference to a Full 
Bench. In Peary Mohun Mukerjee v. Ambica 
Ohurn Bandopadhya (23), a Division Bench 
of this Court declined to accept the conten- 
tion that if a decision is based upon two 
findings of fact either of which would justify 
in law the decree actually made, that one 
of such findings of fact, which should, in the 
logical sequence of necessary issues,’ have 
been first found and the finding whereon 
‘would have rendered the other finding 
unnecessary to support the decree made, is 
the finding which operates as res judicata. 
After a careful consideration of the argu- 


ments addressed to us, we are not prepared 


(15) a 0. 874; 3 C. W. N. 12. 
16 .189; 120. W.N. 227; 70. L. : 
10 Bom. L. R. 9; 17 M. L, J. 226; 2M. L T a 
Bur. L. R. 101; 35 I. A. 38. : : 
(17) 17 A. 174; A. W. N. (1895) 47. 
(18) 9 Ind. Cas. 988; 8 A. L. J. 409. 


. (19) 8 Ind. Cas, 124; 6'M. L. T, 200; 11 
R. 366. 3 $ 1 Bom, L. 


(20) 7 Ind. Cas. 967; 35 B. 38; 12 Bom. 
(21) 50. 246; 40. L. B. 443. L. R. 766, 


(22) 1 Ind. Cas. 523; 12 O. W, N. 
86 C. 75. , a A 
(23) 24 C. 900, 


to dissent from the view taken in Peary 
Mohun Mukerjee v. Ambica Churn Bandopadhya. 
(23), which is indisputably in strictaccordance 
with the language of the Code, But it has 
been urged that considerable hardships may 
result to litigants if this view is adopted and 
uniformly applied, and reliance has been 
placed particularly upon passages from the 
judgment of Ahmedbhoy Habiboy v. Sir ` 
Dinshaw M. Petit (19), where the applicability 
of the principle of res judicata 18 ‘made to 
depend on the test, whether the decision in 
the previous litigation was or was not open 
to appeal. But it is worthy of note that the 
view taken by the Bombay High Court in 
the case of Bholabhat v. Adesang (24) was 
repudiated by this Court in the case of 
Rai Charan Ghose v. Kumud Mohun Dutt (25), 
where it was ruled that the judgment in a 
previous suit may operate as res judicata 
notwithstanding the fact that no appeal was 
allowed by law against the decision. The 
position, consequently, is that the principle, 
upon which the decisions of the Allahabad 
and Bombay High Courts are based, haa not 
been accepted in this Court in decisions 
which have remained unchallenged for many 
years. We are not prepared to hold that: 
the view taken . by this Court is erroneous. 
We find, on the other hand, that the view 
adopted by this Court, is in accord with what 
has been accepted elsewhere as well-founded 
on reason. To take one illustration, in the 
ease of Fourhundred-twenty Mining Company 
v. Bakim Mining Company (26), it was ruled, 
upon an elaborate examination of the prin- 
ciple applicable to cases of this description, 
that if the questions involved in a suit -are 
tried and decided in favour of the defendant, 
no matter how numerous they may be, the 


‘estoppel of the judgment will apply to each 


point so settled in the same degree, asif it 
were the sole issue in the ease. . Thus 
where a statute authorises a defendant to 
sel up in the same answer as many defences 
as he has, if a judgment is entered in 
his favour, which contains no provision 
that it shall be without prejudice or any 
other limitation or restriction, the estoppel , 
raised by it will extend to every matter 


(24) 9B. 75 ab p. 78. ` 
(25) 20. W. N 297; 25 O. 571. 
(26) 3 Sauyer 634; 9 Fed. Cas, 592, 
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or fact in issue actually found by the Court 
in favour of the defendant. Tio the same 
- effect is the decision of Clark v. Knoz (27), 
in which if was ruled that where an 
Appellate Court found distinctly on a given 
issue in favour of the defendant, the 
estoppel of the judgment cannot be escaped 
by- contending that the determination of 
such question was unnecessary, since the 
defendant being authorised to interpose as 
many defences as he has, the Court might 
determine them all, although the decision 
upon any one might be safficient to deter- 
mine the whole cause. The second ground 
can.ot thus be supported. 


In so faras the third ground is concern- 
ed, it has been argued for the appellants 
that the doolrire of res judicata should not 
be applied to this ease, as that would 
contravene the principle of mutuality. In 
Support of this proposition, reliance has 
been placed upon a passage from the 
judgment of Lord Hersehell in Concha v. 
Concha (28). The contention in substance is 
that if the decision upon the question of 
limitation in the previous litigation had 
been adverse to the defendants, inasmuch 
as they would not have been bound by 
that finding in a subsequent suit, the 
. eontrary finding in their favour should not be 
treated as -res judicata against the plaintiffs, 
This proposition does not find support 
from the judgment of Lord Hersshell, who 
referred to decisions upon points not neces- 
sary for the determination of the previous 
litigation. Here it was open to the Court 
to base its judgment in favour of the 
defendants upon more than one ground. 
Indeed, it was incumbent upon the defend- 
ants to put forward all the defences 
available to them. Both the parties asked 
the Court to investigate the facts essential 
for the determination of those defences. 
They went to trial, evidence was given, 
and the Court, at their invitation, decided 
each of the points in issue, although the 
decision in favour of the defendants upon 
either point would have been sufficient to 
-support the. decree. In our opinion, it is 
not open to the plaintiffs to turn round 
now and contend that although the ques- 


(27) 82 Colorado 342; 76 Pacifc 372. 
(28) 11 App. Cas. 541 ab p. $5 3 66 L, J. Ch, 257; 
55 Le T. 622; 85 W.R, 477. 


tion of limitation was decided against them 
in the previous litigation, the decision 
does not bind them. The principle of 
mutuality cannot be successfully invoked 
under these circumstances, and the third 
ground must bs overruled. 

In so far as the fourth ground is concern- 
ed, it has been urged that the decision 
upon the question of limitation in the pre- 
vious litigation was erroneous in law and 
does not operate as resiudicata. In support 
of this view, reliance has been placed upon 
the cases of Aghore Nath Mukerice v. Kamini 
Debi (29), Purna Ohandra Sarbajna v. Rasik 
Chandra Ohakravariy (30) and Bari Nath 
Goenka v. Padmanand Singh (81). None of 
these decisions is plainly of any assistance to 
the appellants, The determination upon the 
question of limitation was a decision upon a 
mixed question of fact and law, and it is un- 
questionable, as fully explained in Aghore 
Nath Mukerjee v. Kamini Debi( 29), that a de- 
Gision upon such a matter does operate as 
res judicata, It may be further remarked 
that as pointed ont in the case of Raz Churn 
Ghose v. Kumud Mohon Dutta (32), a decision 
upon a pure question of law, even though 
erroneous, may under certain circumstances 
operate as res judicata. It is, however, 
needless to enter into a farther examina» 
tion of this point, because, as we have 
already stated, the decision here was, not 
upon a pure question of law, but upon a 
mixed question of fact and law. The 
fourth ground, consequently, fails. 

The result is thas the decree of tha 
District Judge is affirmed and this appeal 
dismissed with costs. 

Appeal dismissed. 

(29) 6 Ind. Cas. 654; 11 C. L. J. 461. 

(30) 9 Ind. Oas. 568; 13 C. L. J. 119. 

(31) 14 Ind. Cas. 124; 16 C. L. J. 154; 39 0. 848; 16 


C. W. N. 621. 
(32) 1 C. W. N. 687. 
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SRI SUERUTENDRA 8WAMULAVARU €, POOJARI RINDIMMA, 


MADRAS HIGH COURT. 

APPEAL AGAINST Onpx& No. 186 or 1912. 

: October 29, 1913. 
Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Jastice Spencer. 

SRI SUKRUTENDRA SWAMULAVARU 

“AND OTHERS — DEFENDANTS-—— ÁPPELLANTS 

versus 
POOJARI RINDIMMA—Puarntirr— 
RESPONDENT. 

Hes judicata— Cause oy action different— Former suit 
on title—Subsequent suit to compel acceptance of karar, 

Where a former suit between the plaintiff and the 
defendant established the plaintiff's right as poojart 
in a temple but held that she could not maintain a suit 
for a sharein the offerings in the temple without 
offering a karar to the defendant, a subsequent 
suit by the plaintiff to compel the defendant to ao- 
cept a karar and to give her a share in the offerings is 
not barred by the rule of res judicata. 

Masilamani Pillat v. Thiruvengadam Pillai, 31 M. 
385; Bommidi Bayyan Naidu v. Bommidi Suryanara- 
yama, 17 Ind. Cas. 445; 12 M, L. T. 600; (1918) M. W. 
N. 1; 23 M. L. J. 648, distinguished. 

Appeal against the order of the Subordinate 
Judge of Kurnool, dated the lth February 
1912, in Appeal Suit No. 223 of 1910, 
(Original Suit No. 822 of 1909) on the file 


of the District Munsif of Gooty. 


t PFAOTS.—Plaintiff sued the defendart, 
a trustee, to establish her right as the pwjari 
of a temple and also to recover, as damages, 
a share of the offerings made in the temple. 
Plaintiffr8 right as the hereditary trustee 
was established but her claim for damages 
was disallowed on the ground that she must 
accept a karar from the defendant before she 
could sue for a share of the offerings. The 
present suit was by the plaintiff to compel 
the defendant to accept a karar from her and 
give her damages. The District Munsif dis- 
missed the suit on the ground that it is 
barred by therule of res judicata. On appeal, 
the Sub-dJudge reversed that decision and 
remanded the suit for a re-trial on the merits 
holding that the cause of action in the two 
suits is perfectly distinct in that, in the 
former suit, the plaintiff's right as pujari was 
declared while in the present suit, she sues to 
recover the offerings on executing a karar. 
The present appeal was against that order of 
remand. 

Mr. S. T. Srinivasa Gopala Ohartar, for the 
Appellants. 

Mr. L. A. Govinda Raghava Atyar, for the 
Respondent. 


JUDGMENT. 

Sapasiva Arya, J.—Following Bhavadasan 
v. Narayana Somayajipad (1), we overrule the 
preliminary objection that no appeal lies. 
The contention of the appellants’ learned 
Counsel in support of the appeal is that the 
decision in Original Suit No. 956 of 1899 
between the same parties (which suit went 
up tothe High Court in second appeal) is 
res judicata on the question of the plaiatiff's 
alleged right to execute a karar and on the 
defendants’ alleged obligation to accept a 
karar. 

Having gone through the records of the 
said former suit, we are unable to accept 
the contention of the learned Counsel. The 
cause of action alleged for the relief claimed 
in the former suit was the bare title of the 
plaintiff as hereditary poojari. The cause of 
action in the present suit is the plaintiff's 
right to offera karar to the defendant and 
having so offered such a karar according to 
the custom of the  Davasthanam to the 
defendants, the refasal of the defendants to 
accept that karar. 

It was held in the former case that the 
plaintiff’s bare right as poojar?, without the 
further existence of the karar, could not 
entitle him to one of the reliefs claimed in 
thatsuit. The question whether the plaintiff 
was entitled to offer a karar and whether 
the defendant was bound to accept it, was 
not an issue in that case either expressly or 
impliedly. 


The relief claimed in that case was again 
different from the relief claimed in this case 
though they were similar reliefs. The causa 
of action, the reliefs and the necessary issues 
being all different, there can be no res 
judicata, The learned Counsel for the appel- 
lants strongly relies on the cases of Maszla- 
mania Pillat v. Thiruvengadam Pillai (2) and 
Bommidi Bayyan Naidu v. Bommidi Sur- 
yanarayana (3). We fully accept (Gf we 
may say 80 with respect) the decision 
of Mastlamania Pillat v. Thiruvengadam 
Pillai (2) as correct. Bab in that 
case, tue reliefs in the two suits were 
identical. The title which was relied 
on in the second suit was a complete title 


(1) 28 M. 202. 

(2) 31 M. 886. 

(3) 17 Ind. Cas. 446; 12 M. D. T. 500; (1913) M. W, 
N. l; 23 M, L, de 0643. 
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which was available to the- plaintiff at the time 
when he brought his first suit for the same relief. 
Here the title based on having offered a 
karar and having been refused acceptance of 
it was not available to the plaintiff when he 
brought his former suit for (not the same relief 
but) a similar relief asin the present suit, 
because he had not offered a karar before 
he brought that suit. As regards the case of 
Bommidt Bayyan Naidu v. Bommidi Surya- 
narayana (3), to which I was a party 
(my judgment in that case was strongly 
pressed before me in this case), I do 
not at all wish to go back from that 
judgment. But asli said before, the issue 
to be decided in the present case was not 
directly or substantially in issue in the first 
suit, the decision in which is relied on as 
ras judicata here, and hence my observations 
in the case of Bommid: Bayyun Naidu v. 
Bommidi Suryanarayana (8) do not apply to 
the case. 

It is again contended that whether the 
issue was material or nob and was expressly 
raised or not, it was decided by the judgment 
of the District Judge on appeal in the former 
case. We are unable to hold, after hearing 
that jadgment discussed before us, that the 
question of the plaintiff's right to offer and 
the defendant's obligation to accept a karar 
was definitely decided by the learned District 
Jadge on appeal. We might add that the 
judgment of the District Court was appealed 
against to the High Court in second appeal 
and the High Court in second appeal sent 
down two new issues for findings to the Dis. 
trict Court, and it was on the strength of the 
findings submitted on those two new issues 
(which issues did not raise the question of 
. the plaintiff's alleged right to offer a karar 
Mor the defendant’s acceptanca), which find- 
ings were accepted by the High Court, that 
that case was ultimately decided by the 
High Court and not on the first judgment of 
the District Court on appeal. 

. This appeal by the defendants against 
the Subordinate Judge's Court's order of 
remand (which order was based on a reversal 
of the District Munsif’s finding on the ques- 
tion of res judtcata in favourof the defendants) 
15, therefore, dismissed with costs. 

SPENCER, J.—1 concur. 


Appeal dismissed, 
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PRIVY COUNCIL. 
APPEAL FROM TAG Oopa JUDIGIAL Commis- 
SIONER'S COURT. 
November 27, 1913. 

Present: —Lord Shaw, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
KALI BAKHSH SINGH AND OTHERS — 
APPELLANTS 
versus 


RAM GOFAL SINGH AND OTHERS— 


Raseonpents. 

Pardanashin lady — Deed of gift— Burden of proof of 
ewecution — Independent advice — Undue influence — 
Rules in favowr of pardanashins are protections given by 
law and are not to work as disability. 

The protection given by law to a pardanashin lady 
eannot be transmuted into a legal disability. 

There is no absolute rule of law that a gift by a 
pardanashin lady is invalid unless ib is proved that 
the lady had independent advice. The possession 
or absence of independent advice is a fact to 
"be taken into consideration and well weighed on a 
review of all the circumstances relevant to the 
issue of whether the grantor thoroughly comprehended, 
and deliberately and of her own freo will carried out, 
the transaction, if she did, the issue is solved and 
the transaction is upheld. If upon a review of the 
facts—which include the nature of the thing done and 
the training and habit of mind of the grantor, as well 
ag the proximate circumstances affecting the execution 
—if the conclusion is reached that the obtaining of 
independent advice would not really have made any 
difference in the result, then, the deed of gift 
ought to stand. Independent ontside advice is an 
essentially different thing from independent outside 
control. 


Where undue influence is pleaded, it is necessary to 
consider whether the facts of the case fall within the 
category of the principle which applies to every case 
where influence is acquired and abused, where con- 
fidence is reposed and betrayed. 

A deed of gift was executed by a lady in favour of a 
son of her paramour in respectof about one-half of her 
absolute estate. The deed as granted was, considering 
the circumstances of her life, not in any way an un- 
natural disposition of part of her property, The deed 
was granted by the lady as the expression of her deliber- 
ate mind and apart from any undue influence exerted 
upon it. The lady for a considerable period of years, 


“had been in the habit of managing her affairs, 


of entering up her accounts and of attending to busi- 
ness. She was & capable woman, fully alive to the 
direction of her own interests and well aware of what 
whe was doing: 

Held, that the deed of gift was valid and should be 
upheld. 

In re Coomber’s; Qoomber v. Coomber, (1911)1 Ch. 723; 
80 L. J. Ch. 399; 104 L. T. 517, referred to. 

Obiter dicta,-The law throws around a parda. 
nashin lady a special cloak of protection. It demands 
that the burden of proof shall in such a case rest, 
not with those who attack, but with those who 
found upon the deed, and the proof must go so far as 
to show affirmatively and conclusively that the deed 
was not only executed by, but was explained to, and 
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-was really understood by, the grantor. In such cases, 
it must also, of course, be established that the deed 
was nob signed under duress, but arose from the free 
and independent will of the grantor. 

Mirza Sajjad Hussdin v. Nawab Wazir Ali, 16 Ind. 
Cas. 197; 10 A. L, J. 364; 16:0. L. J 613; 14 Bom. L. 
R. 1055; 16 C. W. N. 889; 23 M. L. J. 210; 34 A. 455; 
12 M. L. T. 861; (1912) M. W. N. 976; 16 O. C. 271; 
39 I. A. 156, at p. 160, relied upon. 


Appeal from a judgment and decree of the 
Court of the Judicial Commissioner, dated 
May 21, 1908, reversing those of the Subordi- 
nate Judge of Rae Bareli, dated February 15 
1907. 

Mr. De Gruyther, K. C., with him Mr. 
Dube, for the Appellants, contended that 
the deed of gift was executed by the lady who 
was a good business- woman andableto readand 
write. She brought up the donee as her own 
child who was the legitimate son of her para- 
mour, She signed it as did the Patwari and 
other witnesses including the family priest. 
The Sub-Registrar recorded what occurred 
when the deed was produced before him at 
her residence. There was no proof that the 
father of the boy in any way influenced her. 
She required no independent advice as she 
was well able to understand the nature of 
her own act. The deed was an expression 

of her deliberate mind. The property in 
question formed only one-half of her estate. 
From this as well as from other circumstan- 
ces of the case, it was only natural for her 
to have executed the deed. 

Reference was made to Mirza Sajjad 
Hussain v. Nawab Wazir Ali (1) Mahomed 
Buksh Khan v. Hosseint Bibi (2) and Inre 
Coomber Ooomber v. Coomber (3). 

Sir Erie Richards, K. O., and Mr. Ross, 
K. O., on behalf of the Respondents, contended 
that the deed of gift was invalid and could 
not stand. The executant was not proved to 
have had independent advice or to have 


understood the transaction. The gift was ' 


made in favour of the son of her paramour 
who was her mukhtar. The property was 
‘ostensibly for the father who must have 


` influenced her. < ; " 
Reference was made to Mirza Sajjad 


(1) 16 Ind. Cas. 197; 10 A. L. J. 364, 16 O. L. d. 
618; 14 Bom. L. R. 1055; 16 C. W. N. 889; 23 M. L. J. 
210; 34 A. 455; 12 M. L. T. 861; (1912) M. W. N. 976; 
15 O. 0. 271; 39 I. A. 156 at p. 160. 

(2) 15 I. A. 81; 15 C. 684. 

(3) (1911) 1 Ch. 723; 80 L. J, Ch. 399; 104 L. T. 
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Hussain v. Nawab Wazir Ali (1), Mahomed 
Buksh v. Husseini Bibi (2), Alleard v. Skinner 
(4) Kanai Lil Jowhard v. Kamini Debi (5). 

Mr. De Gruyther replied and referred to 
cos Muhammad Akram- ud-din v. Nainban 
6). ; 

JUDGMENT, 

Lorp SHaw.—This is an appeal from a 
judgment and decree of date ‘the 2lat 
May 1908, of the Court of the Judicial 
Commissioner of Oudh, which reversed a 
judgment and decree of the Subordinate 
Judge of Rae Bareli, dated the 15th 
February 1907. 

The plaintiffs ask that a deoree for actual 
and proprietary possession of certain shares 
in villages in Pargana Salon be passed in 
their favour against the defendants, aud for 
an account of mesne profits. 

It is unnecessary to enter upon many 
details of the case. The portion of it 
which was laid before the Board consists in a 
demand for cancellation of a deed of gift, 
dated the 24th September 1908, executed 
by one Balraj Kuar in favour of Ganga 
Bakhsh Singh, son of the appellant, Kali 
Bakhsh Singh. 

This deed has been upheld by the Sub- . 
ordinate Judge, and has been declared 
invalid by the Court of the Jadicial 
Commissioner. 

It is important to observe what were 
the grounds for the cancellation of this deed. 
They are gathered together inthe issues 
framed by the Subordinate Judge, and are 
as follows :— 

"(1) Did the lady execute the deed of 
gift P 

(2) Was it written and completed with- 
out her knowledgeP Was she able to 
understand the transaction P 

(4) Was she of unsound mind at the 
time of the writing of the said deed ?” l 

The relation of the parties to the deed 
was, briefly stated, this:—-Balraj Kuar, 
who died two months after the execution’ 
of the deed of gift, was a pardanashin lady. 
She was possessed of a number of villages, 
or rather of share therein, and she had 
become absolute owner thereof as the 


(4) 36 Oh. D. 145; 66 L. J. Ch. 1052; 57 L. T. 61; 36 


W. R. 261. 
(5; 1 B. L.R. O. ©, 31 foot-note. 
(6) 25 L A. 187; 20 A. 447; 2 C. W. N. 548. 
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result of gifts made by one Bishunath 
Singh. At least six deeds of gift are 
prodaced, and there can be little doubt 
that the lady thoroughly understood this 
form of transaction. Her husband had died 
many years before, namely, in 1881, and 
her property was managed by Kali Bakhsh 
Singh, who was her mukhtar, and with 
whom she formed an intimacy, the result 
.of which -was the birth of two illegitimate 
daughters. One of these was alive at the 
date of the deed. 

Ganga Bakhsh Singh was the legitimate 
son of Kali Bakhsh Singh, and the sugges- 
tion seems to be warranted which points 
not.only to the affection which Balraj Kuar 
had for Kali Bakhsh, but to the attachment 
which she had formed to the boy. The 
interests represented by the plaintiffs are 
derived from remote relationship to Brij 
Mohan Singh, the deceased husband, and 
to Bishunath Singh, the father-in-law, of the 
lady. 

Upon the issues as framed and the 
contentions of parties as pleaded, the 
Subordinate Judge, who manifestly condact- 
ed the case with great care, had no doubt. 
As to the plaintiffs’ evidence, he holds that 
it “is absolutely unreliable and seems to 
mea pure concoction.” Reasons are given 
for this opinion, and the judgment upon 
this part of the case does not seem 
to be controverted in the Court of the 
Judicial Commissioner. In short, the attack 
upon the deed by the evidenca led by the 
plaintiffs has failed. 


As tothe evidence tendered 
of it, the matter stands thus: 
is duly signed and attested. 
signature of Balraj Kuar, of the 
Lachman  Pershad, and of 
witnesses, including the family priest. 
Above all, there is the certificate of Bunyad 
Husain, the Sub-Registrar of Salon, as to 
what occurred when the deed was produced 
by Balraj Kuar before him at her residence. 
It is duly registered. There seems no 
reason to doubt the value of his testimony, 
which is believed inits entirety by the 
Subordinate Judge. Apart from the cir- 
cumstances to be now mentioned, the deed 
appears to be beyond suspicion, being 
attested by just those persons who would 
be naturally called in for such & purpose 


in support 
Eg facie, it 
It bears the 
Patwari, 
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and being registered in the usual way by 
the proper officer. 

Their Lordships incline to the opinion 
that the judgment of the Subordinate Judge 
would not have been reversed but for the con- 
trolling weight which was attached by the 
Court of the Judicial Commissioner to the 
fact that the lady in the transaction had 


not independent advice. The view, put 
briefly, adopted in that Court is this. 
The deed was executed in favour of the 


son of a paramour, and, therefore, to all 
intents and purposes, in favour of the 
paramour himself, he also being a person 
who was her mukhtar. Although there is 
no direct evidence that he ever influenced 
her to make a gift in favour of hig gon, 
still, in the circumstances, the deed (so it 
is maintained) must fall, because the law 
makes an absolute demand that a person in 
such asituation should have independent 
advice. The absence of this element 
entitles a Court of Law to set the deed 
aside, 


There are several circumstances which 
favour this conclusion. In the first place 
the lady was a pardanashin lady, and the 
law throws around hera special cloak of 
protection. It demands that the burden of 
proof shall in such a case rest, not with 
those who attack, but with those who found 
upon the deed, and the proof must go so 
far as lo show affirmatively and conclusively 
that the deed was not only executed by 
but was explained to, and was really 
understood by, the grantor. In such cases 
it must also, of course, be established that 
the deed was not signed under duress, but 
arose from the free and independent will 
ofthe grantor, The law as just stated is 
too well settled to be doubted or upset, 
It was expressly reaffirmed by this Board 
in the case of Mirza Sajjad Husain v. Nawab 
Wazir Aii (1) and nothing that ia now said 
can, or is intended to, disturb it, 

In the next place, a fact which has 
given rise in their Lordships’ minds to 
considerable difficulty, hag been that Kali 
Bakhsh, the father of the donee and the 
mukhtar of the donor, was not examined ag 
a, witness. 

This brief review is given by way of 
indication that the judgment now to be 
announced has been arrived at after a full 
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balancing of the considerations both ia fact 
and in law which affect the question to be 
determined, 

The properly conveyed by the deed of 
gift amounted, as the Board were informed, 
to about one-half of the lady's estate. It 
was not contended that her oatward style 
or mode of life had thereby been changed, 


or that any impoverishment had occurred, | 


the case being thus distinguished from those 
of donations of practically the entire pro- 
periy of the donor, of which the case of 
Mirza Sajjad Husuin v. Nawab Wazir Ali (1) 
above referred to was an instance. 

Their Lordships are satisfied on the 
salient features of the case as follows :— 

1. As tothe execution of the deed:— 
The challenge of this has failed, and both 
the Courts below hold the execution to 
be properly and satisfactorily established. 

9. Asto thé capacity of the grantor :— 
Upon this subject, the Courts below are also 
agreed in holding ‘that competency is 
proved, Intheir Lordships’ judgment, this 
is so, as after mentioned, in a special 
degree, 

5. As tothe deed being read over and 
explained :— Again both Oourts are agreed. 
But while the Subordinate Judge thinks 
that the explanation was thorough, the 
Judicial Commissioners appear to incline to 
the view that ib was perfunctory. Upon 
this matter, much depends upon whether 
the grantcr of the deed was a .person 
accustomed to business or to the manage- 
ment of affairs. Itis upon this point that 
their Lordships find themselves in agreement 
with the Subordinate Judge. In doing so, 
they found upon what is admitted, not 
only by «him, but by the Court of the 
Judicial Commissioner. It appears that 
the lady had been in the habit for a 
considerable period of years of managing 
her affairs, of entering up her accounts, 
and of attending to business. Upon 
another. part of the case, it rather’ appears 
from the judgment of the Judicial Com- 
missioner, Mr. Chamier, that the lady had 
much strength of will, and that her 
father-in-law, Bishunath Singh ‘used to 
obey Balraj Kuar more than the latter 
obeyed him"; while with reference to the 
issue now under discussion, ths same Judicial 
Commissioner sayé:— It is proved by evi- 
dence adduced: by the’ plaintiffs that Balraj 
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Kuar signed her own accounts and looked 
after her own affairs.” Their Lordships, 
in short, do not entertain much doubt that 
this pardanashin lady was a capable woman, 
fully alive to the direction of her own in- 
terests, and well aware of whatshe was doing 

4, As to undue infinence:—Nothing of 
this kind is proved affirmatively, and the 
inference upon the subject must depend to 
a considerable extent upon the view which 
is taken as to the capacity of the grantor 
of the deed. The suggestion that Kali 
Bakhsh prompted a gift in favour of his 
son does not seem to rest upon anything. 
more than that he was mukhtar, or held 
a power-of-attorney in regard to the 
management of her property. It is re- 
grettable that the matter was left thus in 
the region of conjeebure There is no 
evidence of any kind that the mukhtar 
either mismanaged or overmanaged anything 
committed to his charge, or that in any 
particular regarding her affairs he withstood 
the lady or controlled her purposes. It is 
accordingly necessary to consider whether the 
facts of this case fall under the general and 
useful category of the principle which, in the 
language of Lord Kingsdown in Smith v. 
Kay (7), "applies to every case where 
influence is acquired and abused, where con- 
fidence is reposed and betrayed.” Their 
Lordships do not find themselves ‘able to 
affirm that such abuse or betrayal occurred. 
It is, no doubt, true that the evidence in such 
a case would not require to have been very 
strong, but there is no evidence at all which 
would lead to the conclusion. 

As stated, their Lordships incline to thiuk 
that the judgment of the Subordinate Jaige 
would have been affirmed by the Judicial 
Commissiovers but for the view thus expres» 
sed: — It is needless to cite authorities to 
show that such a gift cannot stand unless it 
is proved that the lady had independent 
advice.” 

In their Lordships? opinion, there is no 
rule of law of the absolute kind here indicat- 
ed. The possession of independent advice, or 
the absence of it, is a fact to be taken into 
consideration and well weighed on a review 
of the whole circumstances relevant to the 
issue of whether the grantor thoroughly 
comprehended, and deliberately and of her 


(7) 7 H. L. Cas. 750; 30 L. J. Ch, 45; 11 E. R. 299; 
118 R. R. 367. 


rr 
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own free will carried out, the transaction. If 
she did, the issue is solved and the transac- 
tion is upheld; but if upon a review of the 
facts—which include the nature of the thing 
done and the training and habit of mind of 
the grantor, as wellas the proximate circum- 
stances affecting the execution—if the conelu- 
sion is reached that the obtaining of independ- 
ent advice would not really have made any 
difference in the result, then the deed ought 


to stand. The present, in their Lordships’ 
judgment, appears to be a case of that 
kind, 


Their Lordships, as already mentioned, 
have fully in view the fact that the lady was 
a pardanashin lady, but the evidence as to her 
strength of will and business capacity, and 
the fact that the deed as granted is not in the 
_ circumstances of her life in any way an 
unnatural disposition of part of her property, 
go far, taken together with the evidence in 
this case, to convince them that the deed was 
granted by her as the expression of her 
deliberate mind and apart from any undue 
influence exerted upon it. In short, their 
view is that if independent outside advice, 
‘which is an essentially different thing from 
independent outside contro), had been obtain- 
ed, the lady would have acted just; as she did. 
Much as their Lordships support and approve 
of the protection given by law toa pdrda- 
nashin lady, they cannot transmute such a 
legal protection into a legal disability. “She 
might, especially if the outside adviser had 
been &lawyer, have altered the shape or 
form of the transaction, but iu substance and 
result she would have carried oat the same 
purpose and will as are expressed by 
the deed under challenge. They refer to the 
judgment of Lord Macnaghten in Muhomed 
Bukhsh Khan v. Hosseini Bibi (2). 

In these cireumstanees, their Lordships 
will humbly advise His Majesty that the 


juagmentand decree appealed from should be: 


reversed and that of the Subordinate Judge of 
date the 15th February 1907, should be 
restored. The appellants will be entitled to 
the costs since the date of the last men- 
tioned judgment and to the costs of this 
appeal. , 
Appeal allowed. 

Solicitors for .the Appellant: Messrs. 
Barrow, Rogers and Nevill. 

Solicitors for the Respondents: 
T, L. "MON Oo. — 


Messrs. 
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ALLAHABAD HIGH COURT, 
FULL BENCH. 
First APPEAL No. 35 or 1913. 
December 1, 1913. 
Present: —Sir Henry Richards, Krt., Chief 
Justice, Justice Sir P. C. Banerjee, Kr., and 
Mr. Justice Ryves. 
LUTAWAN KUBAR AND ANOTHER— 
PLAINTIFF8— APPELLANTS 
versus 
LACHIYA AND OTHERS—— DEFENDANTS — 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. I, 
O, XXXII, v. 7, Sch. II, r. 15— Arbitration-— Award 
— Question as to invalidity of award to be raised in Court 
making reference—Appeal — Minor party— Leave of Court 
not required before applying for reference. 

Any objection to an award on the mona: of 
invalidity from any cause whatever should be de. 
cided by the Court which made the reference 
and by no other. If no objection is made in that 
Court, it cannot be made before the Appellate Court. 

The fact that the leave of Court was not obtained to 
a reference to arbitration on behalf of a minor, does 
not give a right of appeal against a decree passed 
in accordance with an award, when no objection on 
that ground was taken in the trial Court. 

Obiter dictum:— 

Per Richard, C. J., and Ryves, J.—Where a party 
to a suit is a minor, ‘it is unnecessary to obtain the 
leave of the Court before making an application to 


-refer a dispute to arbitration 


Hardeo Sahai v. Gauri Shanker, 28 A. 85; A. W. N. 
(1905) 171; 2 A. L. J. 493, approved of. 


First appeal from an order of the District 
Judge of Jaunpur, dated 4th December 1912, 
The Hon’ble Dr. Sunder Lal (with him Mr. 
Haribans Sahat), for the Appellants. 
Mr. Bamid-ullah Khan, for the Respond- 
ents. 
JUDGMENT, 


Ricaarps, C. J.—This appeal arises out of 
a suit to recover possession of a house. The 
claim was only valued at the small sum of 
Rs. 48-40. Amongst the array of parties 
were minors on both -sides who were 
represented in the suit by their respec- 
tive guardians. Daring the course of the 
litigation, an application was made in writing 
by all the parties that the matters in dispute 
should be referred tothe aribitration of a 
named arbitrator. In pursuanca of this 
application, the Court made an order of refer- 
ence. The arbitrator took upon himself the 
burden of the arbitration and made an 
award. Objections were filed on behalf 
The objec- 
tions were sixio number, relating to the 
conduct of the arbitrator and his alleged 


* 
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refusal to hearthe evidence offered by the 
parties and other matters. No objection 
was taken that the leave of the Court was 
not obtained prior to the order of. reference, 
and it is quite clear that no such matter was 
ever brought under the notice of the Oourt 
which had made the order of reference. The 
learned Munsif heard the various objections 
and having overruled them made a decree in 
accordance with the award. An appeal was 
preferred to the District Judge by the defend- 
ants, and there for the first time it was 
objected that the leave of the Court ‘had not 
been obtained prior to the reference and it 
was contended on these grounds that there 
was no valid reference, and, therefore, no 
valid. award, .and that an appeal lay. The 
learned District Judge accepted this conten- 
tion and set aside the decree and the award 
and remanded the case. Hence the present 
appeal. 


INDIAN CASES, 


Arbitration proceedings are now governed 


by the second Schedule to the Code of Civil 
Procedure. The first paragraph provides as 
follows: "Where in any suit ali the parties 
interested agree that any matter in difference 
between them shall be referred to arbitration, 


they may, at any time before judgment is- 


pronounced, apply to the Oourt for an order 
of reference." 

Olause (2) is as follows: 

“Every such application shall be in writing 
and shall state the matter sought to be 
referred." 

This provision corresponds to section 506 of 
the Code of Civil Procedure of 1882, the only 
difference being that in section 506 the words 
are as follows: “Ifall the parties toa suit 
desire that any matter in difference between 
them in the suit be referred to arbitration, 
they may.......... 

The Schedule then provides for the order 
of reference, the appointment of arbitrators 
and other matters. Paragraph 15 provides 
that no award shall be set aside except on 
one of the grounds specified. 

No. lis ‘corruption or misconduct of the 
arbitrator or umpire.” No, 2 is that "either 
party having been guilty of fraudulent con- 
cealment of any matter which he ought to 
have disclosed, or of wilfully misleading or 
deceiving the arbitrator or umpire.” No 3 is 
that "the award having been made after the 
issue of an order by the Court superseding 
the arbitration and proceeding with the suit 
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or after the expiration of the period allowed 
by the Court, or beiug otherwise invalid." 
The words "or being otherwise invalid" 
have been introduced into the present Code 
and were not in the Code of 1882. Paragraph 
16 provides.— Where the Court sees no 
cause to remit the award or any of the matters 
referred to arbitration for re-consideration iu 
manner aforesaid, and no application has 
been made to set aside the award, or the 


-Court has refused such application, the Court 


shall, after the time for making such 
application has expired, proceed to pronounce 
judgment according to the award.” 

Clause (2) provides;:— Upon the judgment 
so pronounced, a decree shall follow, and no 
appeal shall lie from such decree except in 
80 far asthe decree is in excess of, or not in 
accordance with, the award.” 

It is contended on behalf of the appellants, 
first, that the matter in dispute which should 
be referred to arbitration is not au agreement 
within the meaning of Order XXXII, rule 7 
of the Code of Civil Procedure requiring the 
leave of the Court. It is further argued that 
even if such an agreement was an agreemeut 
within the meaning of Order XXXII, rule 7, 
the fact that leave was not obtained does not 
give a right of appeal. It was a matter which 
the Court, which had made the order of re- 
ference, could have considered, if it had been 
properly brought before it as being a ground 
on which the award was ‘otherwise invalid." 

In support of the appellants’ first contention, 
the case of Hardeo Sahat v. Gauri Shankar 
(1) was relied upon. In that case, ib was 
expressly decided that it was unnecessary to 
obtain the leave of the Court before making an 
application to refer under Chapter XXXVII 
of the Code of Civil Procedure. The learned 
Judges say:— In the first place, we do 
not think that section 462 has any appli- 
cation fo the proceedings provided for by 
Chapter XXXVII of the Code, that is, to 
arbitration proceedings, which are special 
proceedings.” This, no doubt, is an authority 
in favour of the appellants’ contention. There 
isaslight change in the wording of paragraph 1 
of the second Schedule which I have already 
referred to. The words in section 506 are:— 
“Tf all the parties to a suit desire that any 
matter in difference between theminthesuit be 
E to arbitration." While in paragraphl 


the second Schedule, the words 
9 o 98 A, 35 ab p. 36; A.W.N, (1905)171; 2 ALJ, 498, 
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are: — “Where in any suit all the parties in- 


terested agree,,.." 

I do not thiok that much weighb can be 
given to this verbal alteration in the provi- 
sions of the Code. [t is not the parties who 
refer. lt is the Court which makes the 
order of reference, and at the present time, 
just as under the old Code, all that the parties 
dois to agree to make an uspplisation to the 
Court asking it to make an order of reference, 


The appellants also rely on the case of 
“Ghulam Khan v. Muhammad Hassan (2). 
This was a decision of their Lordships of 
the Privy Council in which their Lordships 
express a strong opinion in favour of the 
finality of awards. Exactly the same point 
had been taken as a ground for revision in 
the Punjab Chief Court as is raised in the 
present appeal, namely, that the leave of 
the Court had not been obtained prior to the 
application for an orderof reference. Sir 
William Rattigan, who appeared for the 
appellants, expressly took the ground that 
the reference to arbitration was an agree- 
ment within the meaning of section 462 and 
that the leave of the Court ought to have 
been obtained under that section, Their Lord- 
ships do not specifically deal with this ground 
of objection. They, however, make the 
following remarks:— ‘Inasmuch as their Lord- 
ships hold that the application in revision 
was incoripetent, it would be a work of 
supererogation to discuss the various objeo- 
tions raised by the appellants in the High- 
Court. It is enough to say that in their 
Lordships’ opinion there does not appear to 
have been any substance in any one of them." 
It is nob easy to say that their Liordships 
of the Privy Counsel omitted to consider 
' this ground of objection which was not only 
taken in the Chief Court but was actually 
argued by Counsel before their Lordships. 

On this part of the case, the respondents 
rely on the case of Lakshmana Ohetti v. 
Ohinnathambi Ohetti (8). There the parties, 
one of whom wasa minor, agreed to refer 
certain matters in dispute in a suit to 
arbitration. The Court held that as, the 
leave of the Court was not obtained, the 
minor was not bound by the award and 
accordingly the sale should be set aside. It 

(2) 29 O. 167; 29 I. A. 51; 12 M. L, J, 77; 4 Bom. L, 
R. 161; 6 0. W. N, 226; 20 P. R. 1902. 

(3) 24 M. 826, 
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may be pointed out that in this case the 
Court made no order of reference. The 
submission to arbitration was a private sub- 
mission to arbitraticn, not made through the 
Court. It may further be pointed out that 
this decision was given before the decision 
of their Lordships of the Privy Council in the 
case of Ghulam Khan v. Muhammad Hassan (2) 
already referred to. While I am inclined to 
agree with the decision of this Court in the 
case of Hardeo Sahat v. Gauri Shonkur (1) 
referred to above, Ido not think it ia neces- 
sary in the present case to decide the point 
because I think that theappellants are entitled 
to succeed on the second ground. I have 
already pointed out that the present Code 
expressly authorises the Court making the 
order of reference to entertain objections 
taken on the ground of the invalidity of the 
award. Itseems to me that it was the clear 
intention of the Legislature by this .amend- 
ment of the Code that objections to the award 
on the ground of invalidity from any cause 
whatever should be desided by that Court and 
by no other Court. It is, no doubt, the duty 
of the Court which makes the order of refer- 
ence to carefully consider all such objections 
and I think that the Court ought not to 
hesitate to set aside an award if it finds 
that it is on any legal ground invalid. 

I, accordingly, would allow the appeal and 
set aside the order of the Court below and 
restore the decrees of the Court of first 
instance. 

BasEsJeE, J.—The first question to be 
determined in this appeal is whether an 
appeal lay to the Court below from the 
decree passed by the Court of first instance. 
That decree was in accordance with an award 
of an arbitrator, and was not in excess of 
the award, nor at variance with it. There 
may be a few verbal differences between tha 
language of the award and the language of 
the decree, but in substance the judgment 
of the Court and the decree which followed 
it are in complete accordance with the award. 
In the appeal to the lower Appellate Court, 
an objection was taken on the ground that 
the decree was not in accordance with or 
was in excess of the award. Paragraph 16 
to the second Schedule to the Code of Civil 
Procedure provides that where a decreeis . 
in accordance with the award, and not in 
excess of or at variance with it, no appeal 
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lies. No doubt before the new Code of Civil In the case before us, the defendants took 
Procedure was enacted, it had been held ina no objection before the Court of first instance 
number of cases that for the finality of a on the gronnd that the award was invalid 
decree made in accordance with an award, it because the agreement to apply to the Court 
was essential that there must have been an to refer the disputes between the parties 
award valid in Jaw. In this respect, the to arbitration bad not received - the 
present Code of Civil Procedure bas made sanction of the Court. Any such ob- 
this alteration in the law thatit has pro- jection could have been taken before 
' vided in paragraph 15 that au objection to the expiry of the period of limitation allowed 
the award may be taken on the ground that for preferring such objections, and not hav- 
the award is otherwise invalid. .I& is ing been taken at that stage, it could not, 
manifest from the provisions of the Code of at any subsequent stage, be put forward 
Civil Procedure that the intention of the as a ground for setting aside the award. 
Legislature isto give finality to the decision It was, therefore, too late for the defend- 
of arbitrators and to decrees passed in accord- ants- to urge, as they did before the 
ance therewith. Their Lordships of the lower Appellate Court, that the award 
Privy Council, in the case of Ghulam Khan v. was invalid on the ground I have already 
Muhammad Hassan (2), emphasised the mentioned and it is equally too late to urge 
desirability of such finality. In consequence’ before this Court that it is invalid. I agree 
of the decision of their Lordships, the with the learned Chief Justice in holding 
Legislature apparently added the words ‘or that no appeal lay to the Court below. 
being otherwise invalid” in clause (c) of Having regard to this view, it- is not 
paragraph 15 of the second Schedule. Under necessary to express any opinion on the 
the old Code, an objection could not be taken other question raised in the argument 
before the Court which referred the case to before us, namely, whether an ugreement 
arbitration on the ground that the award entered into by the guardian of a minor 
was’ invalid for any reason other than the for making an application for an order of 
reasons mentioned in section 521 of that reference to arbitration comes within the 
Code.’ But as pointed out above, an additional purview of Order XXXII, rule 7 of the Code. 
reason has been added in the present I would allow the appeal and set aside the 
Code for objecting to an award, order of the Court below. 

namely, that it is “otherwise invalid." If Ryves, J.—I agree with the learned Chief 
upon such objection being taken, the Court Justice in thinking that the decision of 
judicially considers the objection and decides- Hardeo Sahai v. Gauri Shankar(1), was right. 
it in favour of the award, and passes judg- -I do not think the Legislature, by substitut- 
ment in accordance with the award, the ing the word "agree" in paragraph 1 of the 
decree which follows such judgment is under 2nd Schedule of the new Code, for “desire” 
the present Code final and no appeal lies in section 506 of the old Code, intended 
from it, It is thus clear that the intention that Order XXXII, rule 7, should control 
of the Legislature was that only one Court, proceedings under the 2nd Schedule,. para- 
namely, the Court which referred the case to graph 1. But in any event, I also agree with 
arbitration, should try the question whether both my colleagues in thinking that no 
the award is invalid for any reason other appeal lay to the lower Appellate Court 
than the reasons specifically mentioned in on the ground that the award was invalid, 
paragraph 15. It seems to me thatthe no such ground having been taken before 
Legislature clearly intended to set at rest the the Court which made the reference within 
conflict of opinion which existed bafore the the period of limitation allowed. I also 
enactment of the present Code and to take think that the appeal should be allowed. 
away the grievance which existed on the By tHe Cogsat.—The order of the Court 
ground that the validity of an award could is that the appeal ba allewed, the order of 
not be contested on any ground other than the: Court below be set aside and the 
those specified in section 521 of the old Code, deoree of the Court of first instance restored 
It is, therefore, needless to consider tha with costs in all Courts. 

various rulings on the point in cases decided . Appeal-allowed. < 
before the: enactment of the present Code. . : $ 
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CALCUTTA HIGH COURT. 
URIMINAL Rereeence No. 128 or 1913. 
July 21, 1913. 

Present: —Mr. Justice Imam and 
Mr. Justice Chapman. 
EMPEROR —PRosEOUTOR 
VETSUES 
GULLI SAHU ann GOBIND SAHU— 


ACOUSED. 

Eatradition Act (XV of 1903), ss. 7, 10, 15— 
High | Court —Jurisdiclion-—Propriety of warrant— 
Warrant issued without evidence-—No report to Political 
Agent—Inquiry without warrant issued by Political 
Agent-— Procedure unknown to Hatradition Act. 

Notwithstanding that section 15 of the Extra- 
dition Act, 1903, ousts the jurisdiction of the High 
Court to inquire into the propriety of a warrant 
issued under Chapter 111 of the Act, yet where it 
is sought to justify the order of a Magistrate under 
an authority supposed to be derived from the law 
but which order was, in fact, made without 
jurisdiction, it must be assumed that the Magistrate 
has acted in his general jurisdiction and as such his 
order is open to revision by the High Court at 
rue instance of the party whose liberty is affected 
y Ibe 

Emperor v. Huseinally Niazally,7 Bom, L,R. 463 at 

p. 467 2 Or, L, J. 439; and In the matter of Ahadju, 21 
b. R. 1886 Or. relied upon, 

The Sub-Inspector of a Police Station in British 
India sent an inquiry-slip through the Sub-Divisional 
Officer of Madhubani to the Sub-Divisional Officer 
of Hanumannagar in Nepal territory, inquiring if 
a certain person was wanted by the Nepal authorities 
in connection with a murder case. The Sub-Divi- 
sional Officer of H. replied that he was and asked 
for his arrest, promising to send proof of criminality 
and nationality. The Sub-Divisional Magistrate of 
Madhubani caused the person to be arrested and 
onbail. With the evidence of criminality and nation- 
ality was received a request for the arrest of another 
person, who also was arrested and released on bail. 
After.examining witnesses for the prosecution and 
the defence, the Sub-Divisional Magistrate directed 
the surrender of both the accused to the Nepal 

authorities: 

Held, on a reference by the Sessions J digo; that 
the order of the Magistrate was bad, firstly, because he 
issued the warrant at least in the case of Gulli Sahu 
on mere information without any evidence, contrary 
to the provision of clause (1) section 10 of the 
Extradition Act, 1903; secondly, because he did not 
report the issue of the warrants to the Political 
Agent in Nepal, as he ought to have done under 
clause (2) of the same section; thirdly, because he 
made an inquiry into the case without a warrant 
or warrants issued by the Political Agentin or for 
the Nepal State as required by section 7 of the Act; 


and fourthly, because he ordered the surrender of: 


the accused on a procedure unknown to the Extra- 
dition Aot, 


Reference by the Sessions Judge of Dar- 
bhanga, dated May 21, 1918, recommending 
that the order of the Snb-Divisional Magis- 
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trate of Madhubani, dated April 20, 1913, 
directing both the accused to surrender to the 
Nepal authorities to mest the charge pending 
against them, may be revised for the reasons 
set forth in the reference. 


FAOTS.—The following is the letter of 
reference made by the Sessions Judge of 
Darbhanga to the High Court. 


A brief analysis of the case:-—— 


On a certain day in Bhadara 1963 (1909 
A.D.), one Peary Goar was assaulted by six 
persons, among whom were the petitioners, 
Gulli Sahu and Gobind Sahu, by order of 
the Zemindar Jia Lal in village Malinia in 
Nepal. Seven days after the assault, 
Peary Goar died. The complaint, a copy of 
which has been sent from Nepal, is dated 
23th Jatth 1967 and was made by Musam- 
mat Bhagwatia, the widow of Peary Goar. 
On 29th January 1912, the Sub.Inspeotor 
of Phulpras Police Station in the District 
of Darbhanga sent an inquiry-shp to the 
Lieutenant of Hanumannagar in Nepal 
through the Sub-Divisional Magistrate of 
Madhubani inquiring whether one Gulli 
Sabu was wantedin the case of the murder 
ofa Goala. On 22nd February 1912, the 
Lieutenant of Hanumannagar replied that 
Gulli Sabu was an accused in that case 
and asked for his arrest promising to send 
proof of criminality and nationality according 
to the treaty. On 9th March 1912, a warrant 
of arrest was issued. On 12th November 
1912, Gulli Sahu surrendered to the Sub- 
Divisional Magistrate of Madhubant and 
was released on bail. On 12th January 
1913, the Lieutenant of Hanumannagar sent 
ihe evidence of criminality and nationality 
and also requested the arrest of Gobind 
Sahu, The Sub-Divisional Magistrate of 
Madhubani, after examining the witnesses 
for the prosecution and for the defence, 
has found that “the accused have committed 
an offence and are fugitives from justice 
should, therefore, be surrendered to 
meet the charge”. 


The order recommended for reviston:— 
The order for the surrender of Gulli Sahu 


‘and Gobind Sahu to the Nepal authorities. 


In what particular portion of that order 
this Oourt considers an error on a point of law 
to exist:— 

. The whole order is bad. 


i 
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The grounds upon which in the opinion 
of this Oourt the order should be reversed: — 

Even if it be assumed that the nation- 
-ality of the petitioners is Nepalese, as to 
which there is a conflict of evidence, and 
if it also be assumed that Peary Goar died 
‘in consequence of the assault, as to which 
there is, on the one hand, in the absence 


of medical evidence, no direct proof, while | 


there is a good deal of evidence to the 
effect that he diedfrom natural causes, the 
widow of the deceased being one of the wit- 
nesses who depose to this effect, still there is 
no proof and no finding that an extradition 
offence has been committed. The evidence is 
that the deceased was assaulted with kicks 
and blows from the fist, that he became 
unconscious, that his wife and nephew 
eame and gave him water to drink, that he 
revived and was taken home, and that he died 
seven days later. 

The case is, by virtue of the provisions 
of sections 15 of the Indian Extradition Act 
of 1903, (Act KV of 1903), goverued by the 
Treaties in force between the British Govern- 
ment and the Government of Nepal. The 
extradition offences under the Treaties are 
specified in Article 4 of the Treaty of 10th 
February 1855, (Aitchison's Treaties Vol. II, 


page 118, Edition of 1909) and in the 
Treaties of 23rd] July 51866 (b., page 
191) and of 24th June 1881 (ib, page 


122). "The only possible heads of crime to 
which the act of the petitioners could be 
referred are those specified in Article 4 of 
the first mentioned Treaty as (1) murder 
and (2) maiming. There is no evidence of 
any intention to cause death or of any 


knowledge that the assault must in all pro-. 


bability cause death. The caseis not a 
ease of murder. under the law of British 
India. The petitioners might, if the evi- 
dence was believed, possibly be convicted 
of causing grievous burt although it seems 
doubtful whether there is evidence of any- 
thing more than simple hurt. But even 
grievous hurt is not equivalent to maim- 
ing which is a special form of hurt. “To 
maim is to injure any part of a man’s 
body which may render him in fighting less 
able to defend himself or annoy his 
‘enemy” (Archbold 28rd Edition, page 842, 
citing 1 Hawkin’s Pleas of the Crowa C. 
55 S.I). It is true that under the Indian 
Extradition Act, any form of hurt is an 
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extradition offence; but the.terms in the 
Treaty must be taken ag they stand, and 
must be construed in their strict technical 
sense, i 
The Magistrate has not considered 
necessary to submit any explanation. 
Messrs. Jackson and K.N, Chowdhary with 
them Babu Rajendra Prosad, for the Accused. 
Mr. S. Ahmed, for the Crown. 
JUDGMENT. —This is a reference by the 
Sessions Judge of Durbhanga under section 
438, Criminal Procedure Code, recommending 
for revision an order passed by the Sub- 
Divisional Magistrate of Madhubani, direct- 
ing the surrender of two alleged fugitive 
offenders, viz., (ulli Saku aud Gobind Sahu, 
to the Nepal authorities, 
In Bhadon 1966 (1909), Galli Sahu and 
Gobind Sahu with four other persons are 
said to have assaulted oue Peary Goar 
under the orders of a zemindar, one Jia Lall, 
in village Malini within 
Nepal. Seven days after the assault, 
Peary Goar is alleged to have died. His 
widow, Musammai bhaz watia, laid a complaint 
before the Nepal authorities on 26th Jeth’ 
1967. Two out of the four other persong 
were tried in Nepal and convicted. One 
of the two was sentenced to be hanged’ 
aud the’ other séntenced to transportation’ 
for life. On the 29th January 1912, the 
Sub-Inspector of Phulpras Police Station, 
within the sub-division of Madhubani, 
sent an inquiry slip-through the 
Sub-Divisional Officer to the  Lieute. 
nant of Hanumannagar in Nepal inquiring if 
one Galli Sahu was wanted by the authori- 
ties of Nepalin the case of the murder of 
a Goala. The Lieutenant, whose official, 
position corresponds to that of a Sub-Divi- 
sional Officer in British India, replied, on. 
the 22nd February 1912, that Gulli 
Sahu was accused in that case and ‘asked 
for his arrest promising to send proof of 
criminality and nationality. On the 9th March 
1912, “the “Sub-Divisional Magistrate of: 
Madhubaniissued a warrant of arrest against 
(uli Sahu who, on surrendering before the. 
Magistrate on 18th November 1912, . was. 
released on bail by that Magistrate. On’ 
the 12th January 1913, the Lieutenant, 
of Hanumannagar sent the evidence 
of criminality and nationality tothe Sub- 
Divisional Magistrate aud requested that. 


it 


N 


the territory of— 


Gobind Sahu should also be arrested. On: . 
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3rd March 1913, Gobind Sabu was arrested 


and released on bail. After examining 
witnesses for the prosecution and the 
defence, the Sub-Divisional Magistrate, by his 
judgment, dated the 20th April 1913, 
directed the surrender of the accused 
Gulli Sahn and Gobind Sahu to 
the Nepal - authorities. The Magistrate 
eoncludes his judgment thus: 
l hold have committed an offence and are 
fugitives from justice and should, therefore, 
be surrendered to meet the charge.” 

The learned Judge, in making this reference 
to us, points out (1) that there is a conflict of 
evidence as to the nationality of the accused, 
(2) that while there is no direct proof that 
Peary Goar died in consequence of the assault, 
there is a good deal of evidence that he died 
of natural causes, the evidence of the widow 
being to that effect, (3) that there is neither 
proof nor finding that an extradition offence 
has been committed, and (4) that the evi- 
dence, if believed, at best makes out a case of 
grievous if notofsimple hurt only. The 
learned Judge further points out that 
although under the Indian Extradition Act 
any form of hurt is an extradition offence, this 
case, by virtue of section 18 of the Act, is 
governed by the Treaties between the 
British Government and the Government of 
Nepal and does not disclose any offence for 
which an extradition order can be passed. 

The learned Deputy Legal Remembrancer, on 
behalf of the Crown, urges that regard being 
had to the provisions of section 15 of the Indian 
Extradition Act, if is the Government of 


“Hadia or the Local Government alone and not 
the -High Court, that have the power to 


discharge the person for whose arrest warrant 
has been issued under the Act. In this 
connection, if is necessary to examine the 
M. provision of the law under which the 
Magistrate has purported to act. It is 
frankly admitted on behalf of the Crown that 
section 7 of the Actis not the Magistrate’s 
authority for his proceedings but itis urged 
that his action is covered by the provisions of 
section 10 of the Act. The portions of that 
section material to this case are contained in 
sub-sections 1 and 2 that run thus:— 
"(1) Lf it appears to any Magistrate of the 
, firat Class or any Magistrate empowered by 
the Local Governmentin this behalf that a 
person within the local limits of his jurisdic- 
tion is acensed or suspected of having 
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committed an offencein any State not being 
a Foreign State and that such person may. 
lawfully be surrendered to such State, or that 
a warrant may beissued for his arrest under 
section 7, the Magistrate may,if he thinks 
fit, issue a warrant for the arrest of such 
person on such information or complaint “and 
on such evidence as would, in his opinion, 
justify the issue of & warraut if the offence 
had been committed within the local limits of 
his jurisdiction. 

"(2) The Magistrate shall forthwith report 
the issue of a warrant under this section, if 
the offence appears or is alleged to have 
been committed in the territories of a State 
for which there is a Political Agent, to such 
Political Agent and inother cases to the 
Local Government.” 

Bearing the above provisions of the law in 
mind, the order of the Magistrate ig open to 
attack on several grounds. Furstly, he issued 
the warrant, ab least in the case of Gulli 
Sahu, on mere information without any 
evidence. Secondly, he has not reported the 
issue of the warrants to the Political Agent, 
there being one in” Nepal. Thirdly, he has 
made an inquiry into the case without a 
warrant or warrants issued by the Political 
Agent in or for the Nepal State. Fourthly, he 
has ordered the surrender of the accused on a 
procedure not known to the Extradition Act. 

It.18 true that section 15 of the Act ousts 
the jurisdiction of this Court to inquire into 
the propriety of a warrant issued under 
Chapter III, but where the order of the 
Magistrate is sought to be justified under an 
authority supposed to be derived from the 
law but is, in fact, without jurisdiction, not 
being sanctioned by it, we cannot but assume 
that the Magistrate has acted in his general 
jurisdiction and as such his order is revisable 
by this Court aad liable to ba set aside ab the 
instance of the party whose liberty is affected 
by it. 

In the view wehave taken of the law in 
this case, we are supported by similar views 
expressed by learned Judges of the Bombay 
High Court and the Punjab Chief Court reg- 
pectively, in the cases of Emperor v. Husainally 
Niazally (1) and In the matter of Ahadju (2). 

Before concluding this judgment, we desira 
to quote the following passage from the 
judgment of the Privy Council delivered by 


(1) 7 Bom. L. R. 453 at p. 467; 2 Or. L. J. 439. 
. (2) 21 P. R. 1886, CA 
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Lord Justice Mellish in Attorney. General for the 
Oolony of Hong Kong v. Kwok-A-Sing (3), 
which Magistrates dealing with such cases may 
profitably bear in mind: 

"Suppose that a subject of China kills an 
Englishman within English territory, or on 
board an English ship, under circumstances 
which, according to English Jaw, might amount 
to manslaughter only, could it possibly be 
right for the English Government to surrender 
such a person to the Chinese Government to 
be tried according to Chinese law, to which 
the distinction between murder and man- 
slaughter may be wholly unknown?" 

We accept the reference of the learned 
Judge made to us forthe reasons indicated 
in this order and we direct that the accused 
be discharged. 


Accused discharged. 
(3) (1874) L. R. 5 P. O. App. Cas. 179 at p. 199; 42 
L.P.C, 64; 29 L.T. 114; 21 W.R. 825; 12 Cox. C. C. 565, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Caminan Revision No. 83-B. or 1913. 
' November 17, 1913, 
Present; —Mr. Mittra, Offg. A, J. O. 
K. BEZANJI— AcoUsED 


UOTSUS 


EMPEROR — RESPONDENT 

Railways Act (IX of 1890), s. 101, sub-ss. (a), (b), 
(c) —" General Rules and Regulations" applied to all 
Railwags in India, r. 86—G. I. P. Ry. Working Instruc- 
tions in force on and after 1st July 1911— Rule 9 apply- 
ing General Rule 86 for protection of trains standing 
outside distant signal — Whether charge for breach of r. 9 
should be under sub-ss. (a) or (b) of s. 101 of the 
Railways Act — Construction and application of working 
rules framed. by Railway. 

Where a train is stopped outside a distant signal 
at danger, the omission of the guard to place detona- 
tors to protect the train is a disobedience of Rule 9 
of G. I. P. Working Instructions and is punishable 
under section 101 (b) and not under section 101 (a) 
of the Railways Act. : 

When the Guard ofa train is charged under section 
101 (b) of the Railways Act, the burden of proof, 
that he did not place the requisite number of 
detonators, as required by General Rule 86, read 
with Rule 9 of the G. I. P. Ry. Working Instruc- 
tions, is upon the prosecution. . 

That burden can be discharged by the Railway 
authorities concerned inspecting the line, soon after 
the accident, and examining whether there wére no 
metallic remnants of a detonator left near the place 
stated by the accused. 

The evidence of a District Traffic Superintendent 
that, under the circumstances of a case, a guard 
sufficiently complied with the said General Rule 86 
(read with the G. I. P. Ry. Rule 9) when, instead 
of placing all the detonators ay required thereby, 
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he placed only one, cannot affect the interpretation 
of a rule which must be interpreted according to the 
ordinary rules of interpretation. But the opinion of 
such a witness will have to be taken into considera- 
tion when deciding the question of punishment, 

: The standing of a train outside a distant signal at 
danger is an “authorised” detention and not on 
account of any “accident, failure, or obstruction.” 

When the signals are lowered the delay or 
“stoppage” of nearly ten minutes in attempting to 
climb up asteep gradient is an “incidental? one 
within the meaning of General Rule 88, The word- 
ing of the G. I. P. Ry. Rule 9, sub-rule 4, is some- 
whab inappropriate. 

When the Court finds that & man in the position 
of a District Traffio Superintendent mis-reads a rule, 
it should make allowance for an uneducated man; 
andinfer that there may have been an error of 
judgment on the part of the accused. 


Petition for revision against the order of 
the Sessions Judge, Akola. 

FACTS.—The accused, K. Bezanji, was 
charged under section 101, sub-sections (a) 
and (c), of the Indian Railways Act IX of 
1890. The accused was the guard in charge 
of 303-Up Tranship Goods train which left 
Katepurna station (G.I. P. Ry.) at 4-10 a. 
M. for the next forward station Boregaon, on 
the 80th of April 1918. One Manchershah 
Sorabji was the driver of the same train, 
and, according to him, the train was stopped 
outside at the outer or distant signal at 
Boregaon, it being at danger, at 4-23 A. M. 
The Up-Passenger Train- No. 355, left 
Katepurna, with driver Conroy on the engine, 
for Boregaon, and after a run of about 7 or 
8 minutes, this latter (passenger) train 
pitched in the 322. Up Tranship Goods train, 
while the latter was preparing to move 
into the Boregoan station yard on the 
lowering of the distant signal, 
causing &  ' smash up", resulting in 33 
persons being killed and more than double 
that number being injured. This accident 
was imputed to the accused Bezanji who, it 
was contended, on behalf of the prosecution, 
failed to protect hia train in the manner 
laid down by rule 86 of the General Rules” 
sanctioned as applicable to the Great Indian 
Peninsula Railway by the Railway Board, 
by Cirealar No. R. T, 121 A/3 of 29th 
January 1890 and Rule 9 at page 13 of the 
Working Instractions in force at the time of 
the collision. 


The accused’s explanation, as embodied 


in his written statement andin his oral 


replies to the trying Magistrate’s questions, 
was to the effecs that, after his Goods 
Tanship train had been aba staud-still for 


4 


thereb-7. 


- 
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about 10 minutes, he left his rear brakevan 
and went backwards (i.e, towards Kate- 
purna) with four detonators, for the purpose 
of protecting his train therewith in the 
manner laid down in the aforesaid General 


~ Rule 86, applied under Working Instructions 


Rule 9 of the G. I. P. Ry.; that, after 
putting down one detonator on the rail, 


about four or five telegraph posts away from 


his rear brake-van, he hearda whistle from his 
(goods train) driver's engine, and on looking 
back and seeing the distant signal lowered, 
he returned to his brake-van without leaving 
the other three detonators on the rails at the 
distances specified in the said rule 86; 
that, .on his returning to his brake-van, he 
(the acoused) released his brake in order to 
enable his train to move on, 
movement, up a rising gradient, took about 
16 minutes in the said driver's -efforts to 
put his train in motion in order to go into 
the station-yard past the distant signal; 
that, while the driver was thus busy 
putting his trainin motion up the gradient, 
the following 336 up Passenger train 
pitched from behind, into the accused’s 


` train. 


Rule 86, of the General Rules, lays down 
that: ` 

“When a train is stopped between stations, 
the guard in charge of the train must unless 
the stoppage will only be fora few minutes, 
immediately ascertain the cause; and if the 
stoppage is other than incidental or autho- 
rized, and if he finds that through accident 
or for any other reason, the train cannot 


_ proceed, the following action shall be taken, 
puras 


(1) the said guard must immediately 
either himself go back, or senda qualified 
person back to protest the train: 

(2) the person so going back to protect 
the train must plainly show his hand 
danger signal to stop any approaching train, 


. and in addition to his hand signals must take 


detonators (to be used by day as well as by 
night), and must place them upon the line 
on which the stoppage has occurred as 
follows: — 

(a) One detonator 3/3ths of a mile from 
his train, to be placed on the way out; and 
(b) three detonators, 10 yards apart, not less 
than halfa mile from his train, or at such 
distance, as has been fixed by special instructions, 
and must also continue to show his hand 
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danger signal, to stop any approaching train 
until he is released; (c) when such person 18 
re-called, he must leave down three detonators 
and must on his way back, pick up the inter- 
mediate detonator.” 

. Rule 9 at page 13 of the Working Instruc- 
tions, Exhibit P. 4, lays down as follows, the 
procedure to be followed for the protection 
of atrain by a guard when waiting at the 
outer signa]:— i 

If a train is detained at an outer signal for 
longer than ten minutes, the guard in charge 
must go back and protect bis train in the 
manner laid down in general Rule 86. 

2. Before leaving the train for this 
purpose, the guard must wave a red flag by 
day anda red light by night to draw the 
attention of the engine driver and the 
guard (or brakesman), and on the engine 
driver and 2nd guard (or  brakesmen) 
acknowledging the signal, by exhibiting a 
red flag or the red light, the guard must pro- 
ceed to protect his train, as required by paras 
graph l above. If, however, the guard cannot 
attract the attention of the engine driver 
and 2nd guard (brakesmen), he must nol 
wait, but must at once protect his train. 

3. Before leaving the train, the Guard 
must screw his brake hard on. 

4, When the trainis permitted to go 
forward, the engine driver must give three 
sharp whistles to re-call the Guard, who 
must at once return leaving three detonators 
on the line and picking up the intermediate 
detovator as prescribed by General Rule 86. 
The engine driver must not start his train, 
after the train has been brought to a stand 
at the outer signaluntil he has received a 
green hand signal from the Guard in the 
rear brake". 

The accused was found guilty of the 
offence of endangering the safety of persons, 
and thereby having committed an offence 
punishable under section 101 (a) and (o) 
of the Railways Act, and sentenced to be 
rigorously imprisoned for eighteen months 
for offences under the said two sub-sec- 
tions. 

The accused appealed to the Sessions 
Judge at Akola (Berar) on the following 
among other grounds : 

That the judgment was bad in law, as 
the learned Magistrate had based his 
findings on calculations and figures not 
appearing on record, on assumptions and 
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. conclusions not warranted by evidence, and 


had failed to discuss, or in any way, refer 
to, evidence on points essential to a just and 
proper decision of the case. . 
That the learned Magistrate’s finding 
“asto the impossibility of a single detonator 
failing to explode was against the possibility 
provided for by the Railway Rules them- 
selves, and admitted by several of the 
witnesses 
Superintendent of the accused. 


> That the learned Magistrate had, on 


insufficient grounds, found that Subhan and 


Matabadal (witnesses for the accused) were 
not telling the truth, _ 

The learned Sessions Judge in disposing 
of the appeal, held as follows:— 
. As to the contentions of the accused’s 
Counsel that fhe'charge was defective and 
that there could be no conviction, under 
section 101 (a), for breach of Work- 
ing Instructions: that the charge of 
neglect under section 101 (c) was vague 
as it did not specify what the neglect was; 
that, under the first-mentioned contention 
no such action as stated in General Rule 86 
need have been taken by the accused, as 
that sub-section (a) did not apply,—on 
these contentions the Court held that the 
said rule 86 did apply. As to Counsel’s 
argument that the heading of General Rule 
86 ought to have been read with .the rule 
itself, the Court held that the heading 
could not be allowed to give the rule a 
restricted meaning so asto exclude cases 
obviously falling within its scope, and that 
the heading was not a part of the rules; 
that the charge was not rendered defective 
by reading Rule 86 with the Working 
Instructions Rule 9; that the charge of 
neglect under section 101 (c) should have 
been more specific, but that, as the appellant 
knew what it referred to and actually 
produced what evidence he could to rebut 
the charge, -he had not been misled, and 
under sections 255 and 322 of the Criminal 
Procedure -Code a re-trial need not be 
ordered; that this case was no exception 
to the usual rule that the onus of proving 
everything essential to the establishment 
of the charge against the accused lay upon 
the prosecution, but that the nature and 
extent of the evidence that would be con- 
-sidered necessary in each case would vary 


_according to the nature and circumstances 
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of the case; that the prosecution, in this case, 
had the duty of establishing the negative, 
always a difficult task,—and could only 
do so by indirect and circumstantial evi- 
dence; that, if the prosecution succeeded in 
proving sircumstances which were ine 
compatible with the theory of the appellant 
having discharged the duty laid on him © 
by rule 86 of the General Rules, the 
accused's conviction must follow; that, if 
in such a case as this, the prosecution 
established a prima facie case, 16 was for 
the accused to prove affirmatively that he 
complied with the rule, for the cir- 
cumstanees of such eompliance were specially 
within his knowledge. As to the charge 
in re the burning of the accused’s brake-van 
lamps, the Court observed that it saw no 
reason why the evidence of witnesses adduced 
by the defence should not be believed, and 
that the Magtstrate had not given any satis. 
factory reason to distrust any of them. On 
the charge.of omission to place detonators, 
the Appellate Court held that, in the absence 
of any evidence proving affirmatively that 
the appellant did place the required number 
of detonators, or showed hand danger 
signals, it was enough to support the case 
for the prosecution. On the charge, 
therefore, for these detonators, the Court 
upheld the -conviction, but quashed the 
conviction as to the brake-van lamps, and, 
therefore, reduced the sentance to nine 
months’ imprisonment. a: 

Against this decision, the accused applied, 


“in revision, to the Court of the Judicial 


Commissioner of the Berar and Central - 
Provinces. Among the grounds asking for 
revision, the appellant submitted that: the 
lower Courts had erred 
Working Rule 9 of the G. I. P. Ry. with the 
General Rule 86, in that under sub- -section 


(a) of section 101 of the Railways Act the “— 


Legislature has distinctly provided that & 
General Rule infringed shall be “made, 
sanctioned, published, and notified" under 
the Indian Railways Act, whereas the said 
working rule 9 had not been proved to be, 
and in fact had not been so “made, sanction- 
ed, published and notified” under the said Act; 
that the heading, under which the said 
General Rule 86 appears, should have been 
read as part of it; that, when the said Gene. 
ral Rule was originally passed and gazetted, 
it had not been made. operative, for the 


in reading the — 
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protection of a train waiting outside a 
distant signal to be lowered for the admission 
of .that train; that the evidence aud 
opinion of the appellant’s District Traffic 
Superintendent, viz., that the  accused's 
placing only one detonator under the cir- 
cumstances of his case was sufficient 
compliance with the said rule 86, ought 
tol have been held as binding on the lower 
Courts. 

. Mr. M. M. Mureban (from Bombay), 
appeared (by special permission of the 
Court), with Mr. P. S. Kotval, for the 
Petitioner. 

: Mr. Dick, Government Advocate, for the 
Crown. 

ORDER.—This is one of the cases arising 
out of the Railway collision at Boregaon 
on the 30th April last. The accused was 
the Guard of No. 322 Up Goods train, 
which after leaving Katipurna was detain- 
ed outside the distant signals of Boregaon. 
This detention was solely due to the signals 
being at danger and not due to . any 
“accident, failure or obstruction” prevent- 
ing the. train from moving on. When the 
signals were lowered and tke goods train 
with a load of forty-one vehicles, was 
attempting to start up a heavy gradient of I 
in 150, No. 356 Up Passenger Train ran 
into it. The case against the accused is that 
he endangered the safety of persons by failing 
to protect his trainin the manner required by 
the rules in force in the G.LP. Railway Com- 
pany. Three items of default were pressed 
against him:—(1) that he did not keep his 
tail and side lamps burning brightly, (2) 
that he did not exhibit the hand danger- 
signal, (3) that he did not place detonators 
on the line in the rear of the train. The 
trying Magistrate found the accused guilty of 
all the defaults specified. The Sessions 
Judge, on appeal, acquitted him of the charge 
that he did not keep his lamps properly 
burning, and, on the other two points, 
conviction has been maintained. The charge 
framed against the accused was to the follow- 
ing effect:—That he “endangered the safety 
of persons by (a) disobeying rule 86 of the 
General Rules (Exhibit P. 3) read with rule 
9 at pages 13 and 14 of the Working Instruo- 
tions (Exhibit P. 4) regarding the protection 
of trains, and (b) by neglecting or omitting 
to take the proper steps to protect his 


train, and thereby . cor mitted an offence. 
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punishable under seotion 101 (a) and (o) of 
the Indian Railways Acb.” As the second 
part of the charge relates to neglecting to 


_keep his lamps properly burning and as the 


appellant has been acquitted of this part 


‘of the charge, I need not consider it any 


further. 


Rule 86 of the General Rules (Exhibit 
P.3), in itself, does not apply to the 
facts of the case. It prescribes duties for 
the Driver and the Guard, if the stoppage 
is other than incidental or authorised. I 
have already pointed ont that the detention 
was not due to "accident, failure, or obstruc- 
tion.” It was an "authorised" detention, 
‘or, at any rate, a detention which 
the Driver and the Guard of the goods 
train had a perfect right to assume to ba 
an authorised detention. If General Rule 
86 had applied, it would have been in- 
cumbent on the Driver to walk half a 
mile in front and place detonators practi. 
cally near the station platform, just as it 
would have been the duty of Guard to 
protect his train in the rear in a similar, 
way. There was no need to protect the 
train in front so long as the signals were at 
danger. When the signals were lowered 
the delay or “stoppage” of nearly ten minutes 
in attempting to climb up the steep gradient 
was an incidental” one within the meaning 
of General Rule 86. 


Rule 9 at pages 13 and 14 of the Working 
Instructions (Exhibit P. 4.) lays down that 
ifa train is detained at an outer signal for 
longer than ten minutes, the Guard in charge 
must go back and protect his trainin the 
manner laid down in General Rule 83. The 
heading of the rule is “Protection of a 
train by guard when waiting at the outer 
signal.” Here there is no duty cast upon the 
driver as in General Rule 86. Rule 9 of the 
Working Instructions was intended to supple- 
ment what is. laid down in Rule 86 of the 
General Rules. The charge against the 
accused should have been under section 101 
(b) of the Railways Act. A Guard is, by the 
terms of the employment, bound to obey 
rule 9 laid down in the Working Iustruo. 
tious. This rule is not inconsistent with 
any rule prescribed by the Government, A 
guard must be deemed to have had notice of 
such a rule, asa copy of the General Rules 
and of the Working Instructions form part 
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of the equipment of a Guard under G. I. P. 
Railway Orders. If, thus, the facts alleged 
are proved, the accused is guilty, not of an 
offence under section 101 (a) of the Railways 
Act, which refers to any General Rules 
made, sanctioned, published and notified” 
under the Railways Act, but of an offence 
under section 101 (b) disobeying any rule or 
order which is not inconsistent with any 
. such General Rule, and which such servant 
was bound by the terms of his employment 
to obey and of what he had notice, The 
accused says that he showed his hand danger 
signal so long as he was away from the brake- 
van, that he {placed one detonator near the 
fifth telegraph post when he was whistled 
back. On the first point, there is not an iota 
of evidence to contradict him. The driver 
and the fireman on the passenger train say 
that they did not notice any lights or danger 
signals. They have been disbelieved by the 
Sessions Judge with regard to the lights, 
though not with regard to the danger signals. 
The accused does not, however, say that he 
was displaying the danger signal once he 
reached his train, thatis, after the goods 
train was being started. The evidence 
shows that this took 8 to 10 minutes, and-this 
is conceded by both the Courts below. The 
accused, therefore, admits he did not exhibit 
the danger signal atthe time when the 
passenger train was approaching. The duty 
of exhibiting the danger signal under General 
Rule 86 continues till the guard is recalled. 
No doubt, if the accused noticed the approach 
of the passenger train it would be an act of 
ordinary prudence to exhibit the lights, and 
failure to do so would bea "negligent omis- 
Bion" within the meaning of section 101 
aub-section (c) of the Railways Act. ' 

The fact that the accused himself was very 
badly injured in the accident, shows that he 
did not realise that the noise of the engine was 
not from the engine of the goods train. I hold 
his duty, under the Rules, ceased when he 
joined his own train and there has been no 
negligence under the ordinary law, as he did 
not notice thata train was coming from 
behind. So faras this part of the case is 
concerned, he is entitled to an acquittal. 

Both the Courts below have rejected 
the accused’s statement that he left one 
detonator on tbe line when he was re- 
called by the driver's whistle. The only 
evidence, to support this finding, is the fact 
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that the Driver, Guard, Fireman and & 
Police-constable oa patrol-duty in the 
passenger train did not hear an explosion. 
detonators 
sometimes fail to explode,—in what par 
centage, of cases is not clear, Whether the 
failure is due to faulty manufacture or to 
deterioration in quality after lapse of time, 
is also not clear from the evidence, and no 
The 
very fact that the Railway authorities insist 
on at least three detonators being left, shows 
that, in their opinion, a single detonator 
may either not explode or fail to attract atten- 
tion. The elaborate rules, for the periodical 
testing of Guards’ detonators, laid down by 
the G. I. P. Railway, suggest a possibility ox 
deterioration in the explosive, though con- 
tained in a metal case. It is not known when 
the accused received his stock of detonators, 


and no evidence is forthcoming as to whe- 


ther his detonators were ever tested. The 
learned Sessions Judge, in reducing the 
sentence, passed on the applicant, has re- 
cognised this fact, as he says that the 
detonators “may or may not have exploded.” 
The burden of proof lay on the prosecution 
to establish that the accused did not place 
one detonator in the rear of his train, near 
the fifth telegraph post, as he says he did. 
It could have been shown by inspecting the 
line and examining whether there were no 
metallic remnants of a detonator left near 
the place stated by the accused. This has 
not been done. It would also have been 

proved by showing that the aceused's box ` 
contained the full number of detonators 
supplied to a guard. But this, however, was 
impossible after the collision. In other 
words, the best evidence possible in the case 
is not forthcoming. The second reason 
given for disbelieving the acoused’s statement 
is, in my opinion, unsound. One of the 
prosecution witnesses, the driver of the 
goods train, also a Parsee like the accused, is 
in the opinion of the Courts below unworthy 
Granting this, as I am bound to 
do in revision, it merely shows that the ac- 
oused's statement finds no corroboration from 
that quarter. Bat the Driver istrying to 
prove a good deal more than the accused 
himself claims to have done. The accused’s 
own statement is a perfectly consistent one. 
He was never asked the question whether he 
exchanged signals with the Driver before 
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going to protect his train,—a point on which 
the Driver has made different statements 
from time to time. Itis not shown that the 
accused has made contradictory statements 
on this or any other point. The third reason 
given, for disbelieving the accused, is based 
upon a pure assumption not proved in this 
case. The learned Sessions Judge thinks 
that itis improbable that the signals were 
lowered at the time the accused says that 
they were lowered. He fully recognises that 
the prosecution has madea mistake in not 
giving evidence on this point. Without any 
evidence on the record of this case, he 
assumes thatthe signals were given ten 
minutes later than the time mentioned by the 


 &eeused. In the absence of any evidence on 


the point, I must reject this finding as to the 
time when the signals were lowered, and, 
even if this finding were accopted, it would 
merely de one that accused was nob as prompt 
in proceeding to protect his train as he ought 
to have been. There is, however, one witness 
for - the defence (witness No. 12), one 
Matabadal, Pump Engine Driver, whose evi- 
dence, has not been duly considered by the 
learned Sessions Judge. This witness saw 


“a person, in white clothes, carrying a lamp 


with a red light walking towards Katipurna. 
This mau was ab a distance of 176 yards 
from the rear of the goods train, The 
first Court disbelieved the — witness,—on 
apparently insufficient grounds. The Sessions 
Judge does not, however, disbelieve this wit- 
ness. The first Court thinks that the evidence 
of this man does not prove that it was the 
accused who was the man seen by the 
witness. But it is not suggested by the 
prosecution who else it could possibly be, 
in a small station like Boregaon, walking 
between 4 and 5 o'clock in the morning, in 
towards 
Katipurna. The Sessions Judge remarks 
that the accused might have gone a short 
distance, waited there a while, and return- 
ed to his train. If this witness is believed 
and the Sessions Judge, as I have already 
said, does not disbelieve him, then his tes- 
timony affords as good a corroboration of 
the accused's statement as ib is possible to 
give in such a case. It is difficult to 
imagine why the Gaard should go back 
176 yards at that early hour, unless it was 
with the intention of protecting his train. 
In my opinion, the Courts below are wrong 


INDIAN OASES, 


1001 


in holding that the prosecution has estab. 
lished that the accused did not attempt to 
protect his train by placing one detonator 
at the fifth telegraph post. In the absence 
of any evidence to contradict it, I must, in 
fairness to the accused, accept his version 
ag it happens to be corroborated by 
defence witness Nu. 12. The next ques. 
tion for decision 18: whether the accused 
complied with the rules in the matter of 
protecting his train. Rule 36 of the 
General Rules leaves no room for doubt 
that he was bound to leave at least three 
detonators at specified distances. This he 
admittedly did not do, and his excuse ijs 
that the Driver re-called him by his whistle. 
The applicant's Counsel (Mr. Murzban) does 
not even suggest that this was a strict 
complianea with rule86. He relies on what 
he calls a modification of that rale introduced 
by rale 9. Bat sub-rule 4 of rule 9 of the 
Working Tnstractions (5. 14) runs thog:—~ 
When the train is permitted to go for. 
ward, the Engine Driver must give three 
sharp whistles to re call the Guard who 
must at once return leaving three detona- 
tora ou the line and pulling up the 
intermediate detonator as prescribed by 
General Rule 86.” Reliance is also 
placed on the evidence of the District 
Traffic Superintendent, (Prosecution Witness 
No. 1), to the following effect:—‘‘ When a 
Guard puts down his firat detonator and is 
re-called by the whistle of the driver of hia 
engine and there is no other train visible 
and the signals are lowered, he should retarn 
to his braxe-van displaying his red light all 
the time. Heshonld leave the detonator 
where he had laid it and return to his brake, 
with the other three detonators which he 
had not used.” T do not see how the opinion 
of any witness can affect the interpretation of 
a rule which must be interpreted according 
to the ordinary rules of interpretation. But 
the opinion of the witness will have to be 
taken into account, when deciding the ques. 
tion of punishment. The words above cited, 
must return a£ once leaving three detonators,” 
are somewhat uafortunate. But they clearly 
mean must return as soon as possible after 
leaving three detonators.” To hold that the 
Guard ia to return at once without leaving 
three detonators would ba to ignore the 
words  "laaviag three detonators.’ The 
very class of acsident which has happened 
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was meant to be provided against by 
‘{nsisting on three detonators being left be- 
: hind, for it must- be known to Railway authori- 
-ties that considerable delay may take place 
n starting a long train up a steep gradient. 
There may be a duty on the part of Railway 
‘servants not to lose time, but, in the mind of 
the framers of the rule, this must have been 
subordinated to the supreme duty of ensuring 
‘the safety of the travelling public. The in- 
terpretation, suggested for the accused, is not 
warranted by the plain grammatical meaning 
of the sentence quoted above. It would be 
an unreasonable interpretation to adopt which 
has the effect of endangering the safety of 
trains. J, therefore, overrule this contention 
of the accused, and I hold that the accused 
` is guilty of an offence under section 101 (b) of 
the Railways Act. 

There remains for me to consider what 
sentence should be passed in this case. This 
4s either a case of a true defence or a very 
clever false defence. "The prosecution evi- 
dence has, however, failed to convince me 
that it was a case of the latter description. 
I have already stated that the wording of the 
(G.I; P. Railway) rule 9, sub-rule 4, is 
somewhat inappropriate. 
man in the position of the Traffic Superin- 
tendent misreading the rule, 1am prepared 
to make allowance for an uneducated. man 
liko the applicant. He has been a long time 
under trial. He has, I am informed, been 
eighteen days in Jail. He has been dismissed 
after sixteen years’ service in the Railway 
Company. He was one of the persons badly 
injured in the accident. There may have 
been an error of judgment on his part, I 
-alter his conviction to one under section 101 
(b) of the Indian Railways Act and reduce 
‘his sentence to the term of imprisonment 
already undergcne. The bail bonds given by 
him and his sureties are hereby cancelled. 

Sentence aliered. 
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ALLAHABAD HIGH COURT. 
ORIMINAL Reviaron No, 635 or 1913. 
November 27, 1913. 

Present: —Jusiico Sir George Knox, Kr. 
SITAB SINGH— APPLICANT 
versus ; . 
 DALGANJAN SINGH AND OTEHEES8— . 


Opposite PARTY. 

Criminal Procedure Code (Act V of 1898) 88. 252, 
540—Summoning of witnesses for prosecution —Magis- 
trate to evercise discretion — Witnesses not to be har assed: 
unnecessarily. 

When & complainant files alist of ee to 
be summoned for proving his case, the Magistrate 
should see which of the persons desired to be sum- 
moned are necessary witnesses. Witnesses should 
not needlessly be subjected to the’ inconvenience of 


-attending the Court. 


Section 540 of the Criminal Procedure Code confers 
very wide powers upona Courtin the matter of 
summoning witnesses, but the wider the powers the 
greater the exercise of discretion required of the 
Magistrate. 


Criminal revision from an order of the 
Magistrate of Allahabad. 


ORDER.—The oxplanation furnished by 
the learned Magistrateis unsatisfactory. What 
appears to have happened in course of the 
trial before the Magistrate is; that the come 
plainant produced certain witnesses in sup- 
port of the prosecution on the 10th of Decem- 
ber 1912. It does not appear from the record 


‘and it seems very unlikely, on the explanation 
"given by the learned Magistrate, that he ever 


at any part of the case ascertained from the 
complainant or otherwise the names of' the 
persons likely to be-acquainted with the facta 
of the case and to be able to give evidence 
for the prosecution. There is nothing to show 
nor would there be under such circumstances 


‘any exercise of discretion, ou the part of the 


Magistrate, selecting out of such witnesses 
those who seem to be necessary ‘and those 
who seem to be unnecessary. The law re- 
quires the Magistrate to do this, and it is his 
duty to do so. “On the 28th of December, the 
complainant of his own accord filed a fresh . 
list of prosecution witnesses. The learned 
Magistrate very rightly observes that there 
is no section in the Code of Criminal Proce- 
dure which authorizes a complainant to file a 
fresh list of witnesses. Had the Magistrate 
scrutinized this list of witnesses and selected . 
such as he thought necessary, he would have 
been fully within his powers in summoning 
such persons under the powers given by sec- 
tion 540, Civil Procedure Code. So far aş 
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the record goes, the learned Magistrate accept- 
ed, without scrutiny the list which the come 
plainant gave him andsummoned the witnesses 
one and all. Now a witness is nob an inani- 
mate being and is not to be moved about as if 
he were a stick or a atone. He is a living 
person who has his work to do and whose 
convenience has to be considered. For a 
Magistrate to send for any person whom the 
complainant names in a supplementary list is 
a thoughtless act and in some cases causes 
very serious inconvenience to persons who 
ought not to be subjected to such incon- 
venience. The learned Magistrate attempts 
to justify his action by a reference to 
section 540, Civil Procedure Code. That 
section is .& section which confers very 
wide powers upon a Court, But the wider 
the powers, the greater the exercise of discre- 
tion required of a Magistrate, and if the 
Magistrate will, as he ought to do, read 
section 252 along with section 540 of the 
Code, he will find that by section 540 it was 
not intended that he should exercise his 
powers at the bidding of any person, but 
that the powers are given to prevent any 
danger of miscarriage of justice just because 
some particular witness has not been called. 
The learned Magistrate supports his view of 
section 540 by reference to four cases. The 
first case is said to be taken from 1l Bom. 
1153. The names of the parties are not given 
and in the Bombay Series of the Indian Law 
Reports Volume 11, there are only 732 pages. 
I have examined the index of the volume 
cited, and there appears to be no ruling of the 
Bombay High Court commenting upon sec- 
tion 252, Civil Procedure Code. Volume 11 of 
ihe Bombay High Court Reporta also does 
not run to 1153 pages* 


The second case and the fourth case are 
taken from the Caleutta Weekly Notes, If 
the learned Magistrate had -studied the case 
of Ram Sarup Rai v. Emperor (1), he would 
have found that so far from supporting the 
view which hé takes of section 54015 supports 
the view set out by me above: The case was 
one of grievoushurt. By some oversight the 
medical evidence had not been recorded, and 
the Court exercising its powers under section 


- 


"* The case is really reported as Emperor v. Percy 
Henry Burn, 11 Bom. L. R. 1153; 4 Ind. Cas, 268; 10 
E L. J. 630—Zd. 
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540, should have sent for and examined the 
Civil Surgeon. In connection with this case, 
the case of Queen- Empress v. Shakir Ali (2) 
is given. If the learned Magistrate had 
consulted the case in the report, he would 
have found that it had nothing whatever to 
do with the point now in question. The 
same remark applies to Queen ‘v. Kassy 
Singh (8). The last case to which the 
learned Magistrate refers is Queen- Empress 
v. Bhatrab Ohunder Ohuckerbutty (4). The 
passage to which the learned Magistrate refers 
is to be found at page 718. The report of 
the case is not happily worded. If page 718 
is compared with page 710, it will be found 
that this case also supports the view set out 
at the beginning of this judgment. 

. I have gone into this matter fully because 
Courts too often in the present day uncon- 
sciously lend themselves to the needless 
apinning out of proceedings whereby the 
time of the Court is wasted and parties, 
specially witnesses, are needlessly harassed. 
Under section 252, the prosecution is given 
full opportunity of substantiating their whole 
case. But it is expected, and the expectation 
is a right and a proper one, that the proses 
eutor should come to Court with their case 
fully prepared and thought ont. After the 
witnesses produced in support of the prose- 
cution are heard, it is the duty of the Magis- 
trate to see that prosecutors are not allowed 
to set the Court on to aroaming inquiry, sam- * 
moning persons in the hope that something 
may be elicited which would help their case, 
and cases which ough’ to be heard within a. 
fortnight are spun out to a period of gir 
weeks and more to the inconvenience of all 


eoncerned. A striking commentary of what 
“I have just said is furnished by this very 


case. The accused filed a list of 30 witnesses, 
dragged them to Court, and then did not 
examine a single one. The very fact that a 
list of 30 witnesses had been given in should 
have put the Magistrate upon his guard and 
he should have exercised the powers given 
him under section 257 of the Code, Why 
should 30 witnesses have been put to this in- 
convenience by the needless act of the accused? 
Let the record be returned. 


Record returned. 
(2) 19 A. 502, 
(3) 21 W. R. p. 61 Cr. Rulings. 
(4) 2 C. W, N.702. 
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OALOUTTA HIGH COURT. 
ORIMINAL Revision No. 1645 or 1913. 
November 21, 1913. 

Present; —Mr. Justice Imam and 
Mr. Justice Chapman. 

ULFAT SHEIKH AND OTHERS —Accusso— 
Petitioners 
versus 


EMPEROR, ON THE PROswovrion or JASIM, 
KARIKAR—Compsatnant—Opposits Parry, 


Bench of Magistrates—Difference of opinion between 
Chairman and colleague —Casting vote of Chairman-—- 
District of Faridpur-—Notification in force in 1905— 
Whether still in force in Faridpur—-Bengal, Bihar, 
Orissa and Assam Laws Act (VII of 1912), ss. 8, 8. 

In 1913, the petitioners were tried in the District 
of Faridpur by & Bench consisting of two Honorary 
Magistrates. The Chairman recorded a judgment of 
conviotion, and his colleague a judgment of acquittal. 
The Magistrates took the view that the Chairman 
hada casting vote. -The trial thus resulted in a 
conviction. An appeal to the District Magistrate 
was dismissed, 

In 1906, the Government of Bengal had issued a noti- 
fication directing that in the event of a disagreement 
between two members of a Bench of Magistrates, the 
case shall be referred back to the District Magis. 
trate or Sub-Divisional Officer as the case may be: 

Held, that as Faridpur was not within the limits 
of the Government of Bengal in 1906, and as 
the application of the notification was nob extended 
when the territorial limits of the Government of 
Bengal were extended in 1912, so as to inclnde 
Faridpur, the notification did not apply to the 
present case. 

In 1905, when Faridpur was in Bengal a notifica. 
tion was in force under which a difference of opinion 
between two members of & Bench was to be settled 
by the casting vote of the Chairman: 

Held, that under section 3 of Act VII of 1912, this 
notification was still in force in Faridpur, and that the 
conviotion in the present case was legal. 

No general rule can be laid down that when there 
is a difference of opinion between two Magis- 
trates composing a Bench, the accused should be 
acquitted in appeal, although the fact that one of 
the two trying Magistrates is in favour of acquittal 
is a very important factor calling for careful con- 
sideration. 


Rule against the order of the District 
Magistrate of Faridpur, dated September 11, 
1918, affirming on appeal the order of the 
Chairman of a Bench of Honorary Magistrates 
of Gopalganj, dated July 31, 1913, convicting 
the petitioners under various sections of the 
Indian Penal Code, and sentencing them 
to various terms of imprisonment and to 
fine. P 

Babu Manmatha Nath Mukherjee and 
Satindra Nath Mukherjee, for the Petitioners. 

JUDGMENT.—The petitioners were tried 
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by a Bench consisting of two Honorary 
Magistrates. At the conclusion of the trial, 
the Chairman recorded a judgment of convic- 
tion and his colleague a judgment of acquittal. 
The Magistrates took the view that in these 
circumstances the Chairman hada oasting 
vote. The trial thus resulted in a conviction. 
The appeal to the District Magistrate was 
dismissed. 

The Code of Criminal Procedure enables 
the Local Government to make rules res- 
pecting the mode of settling’ differences 
of opinion which may arise between the 
members of a Bench of Magistrates. In 
exercise of this power, thé Government of 
Bengal issued a notification in 1906 directing 
that in the event of a disagreement, the case 
shall be referred back to the District Magis- 
trate or Sub-Divisional Officer as the case 
may be. The Rule was issued in the present 
case upov the ground that the direction 
contained in the notification had been 
contravened., 

The case, however, comes from the Distriat 
of Faridpore. That district was not within the 
limits of the Government of Bengal in the 
year 1906 and we have not been able to 
find any provision under which we can hold 
that the application of the Notification of 
1906 was extended when the territorial limits 
of the Government of Bengal were extended 
in 1912. We must hold, therefore, that the 
notification does not apply. 

It has, however, been contended that there 
is at the present time no rule in force in the 
District of Faridpore providing for the settle. . 
ment of a differenca of opinion between the 
members of a Bench of Honorary Magis- 
trates. To deal clearly with the contention, 
it will be necessary to shortly relate the 
history of the matter so far as the District of 
Faridpore is concerned. Prior to 1905, the 
District was within the territorial limits of 
the former Provinee of Bengal. Daring that 
period, a notification was in force under which 
a difference of opinion batwean two membera 
of a Bench was to be settled, as it was in faci 
settled in the presenb case, by the casting vote 
of the Chairman. Ia 1905, a new Provinoe, 
the Province of Eastern Bangal and Assam 
was created and the District of Faridpore was 
declared to be within the limits of the new 
Province, The District thus ceased to 
belong to the Province of Bengal, but by tha 
provisions of Act VII of 1905, the old notifica- 
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tion om the present subject as e as all 
other notifications of the then Government 
of Bengal were retained in force. In 1912, 
the Province of Eastern Bengal and Assam 
was brought toan end with the result that 
the District of Faridpore found itself within 
the territorial limits of the new Presidency 
of Bengal. 

' The contention is that when the Province 
of Eastern Bengal and Assam came to an end 
and the Act of 1905 was repealed in 1912, 
the old notification of the former Province 
of Bengal referred to, which between 1905 
and 1912 derived its force in the District of 
Faridpore. by reason of the Act of 1905 also 
came to an end and the notification of 1906 
having no application, as we have seen, to 
Faridpore, it is contended that the result was, 
that there is no rule on the subject in force 
in Faridpore. 

The contention cannot, in our opinion, 
prevail Section 3 of Act VII of 1912 pro- 
vided that all’ notifications in force in 
Faridpore (as in other parts of the former 
Province oí Eastern Bengal and Assam) 
should be construed as if they had been 
issued by the new Governor-in-Council of 
Bengal, This is the meaning we attach to 
the section. It would be contrary to principle 
io hold that the general terms of the sub- 
sequent, section 8 of Act VII of 1912 repeal- 
ing Act VII of 1905 limited the application 
of the special provisions of the former section 
3. It is not possible to hold that the inten- 
tion of the Legislature was that the provisions 
of section 3 should not apply to notifications 
which derived their force in the former 
Province of Eastern Bengal and Assam from 
the Act of 1905, ; 
` We must, therefore, hold that in the District 
of Faridpore, the old Notification is still in 
force under which difference of opinion 
between two Honorary Magistrates forming 
a Bench is to be settled by the casting vote 
of one of them, namely, the Chairman. - 

This Rule came before a Full Bench of this 
Court in 1906. The Chief Justice, in the case 
of Emperor (Katlash Chandra) v. Kali Prosana 
Roy(1), then stated that the rule was) very un- 
satisfactory and equally undesirable.” Similar 
opinions were expressed by Ghose J, Rampini, 
J., Sale J. and Pratt, J. We desire to express 
our concurrence and to add that we would be 


` (1) 80. L. J. 402; 10 0. W. N. 642; 3 Cr, L. J.409. 
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glad to see the new rule issuedin 1906 
extended to the District of Eastern Bengal 
both. upon principle and witha view to 
uniformity. 


We have been asked to set aside the 
convictions upon the ground that in 
view of the difference of opinion between 
the two Magistrates, the District Magistrate 
should have acquitted in appeal We 
are not able, however, to lay down any 
such .general rule though, no doubt, the fact 
that one of the two trying Magistrates was 
in favour of acquittal was a very important 
factor calling for careful consideration. 


The Rule is discharged so far, as the convic- 
tions are concerned. We do not interfere 
with the sentences passed upon the petitioners, 
Nos. 3 and 5 Labu Sheikh and Khaden 
Sarip. In the case of the other petitioners 
we reduce the sentences of imprisonment tó 
the periods already undergone. The sent. 
ence of fine and of imprisonment in default 
will in each case stand. 

Rule discharged. 


ALLAHABAD HIGH COURT. 
ORIMINAL ÁPPEAL No. 482 or 1913. 
August 5, 1913. 

Freseni; —Justice Sir P. O. Banerjee, Kr., and 
Mr. Justice Ryves. 

HANUMAN AND OTHERS— APPELLANTS 


versus 


EMPEROR-OerosrrgE Panty. 

Penal Code (Act XLV of 1860), ss. 800, 302, 304— 
Murder —Several persons beating one unarmed man to 
death with lathis—Intention and knowledge to be 
presumed, from, result of their act. 

Five persons armed with lathis assaulted one un- 
armed man and beat him to death. They also beat 
another man who had come to the rescue of the 
deceased with the result that he too died: 

Held, (1) that all the assailants must be taken to 
have had knowledge that their act must in all pro- 
bability cause death or such bodily injury as was 
likely to cause death; 

(2) that under the ciroumstances, it was quite im- 
material whose blow was the immediately fatal one; 
allthe persons took part in the beating and all 
must be presumed tohave known that the probable 
result of such beating was likely to cause death; 

(3) that they were all guilty of murder. 

Dhian Singh v. Emperor, 14 Ind. Cus. 649; 9 A. L. 
J. 180; 18 Or, L. J. 265, not approved of. 
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Criminal appeal from an order of the 
Sessions Judge of Mirzapur, dated 24th May 
1913, 

Mr. Dalit Mohan Banerji, for the Crown. 

JUDGMENT.—In this case, four persons, 
Hanuman, Tippal, Sheoraj and Shankar were 
convicted by the learned Sessions Judge of 
Mirzapur under section 304, Indian Penal 
Code, and sentenced to transportation for 7 
years, on two counts; the sentences to run 
concurrently. All of them, except Shankar, 
appealed from their conviction and sentence 
to this Court. The learned Judge, before 
whom theappeal came for hearing, directed 
that notice should issne to all four of them to 
show cause why their conviction should not 
be altered to one under section 802, Indian 
Penal Code, and why they should not be 
sentenced to death or to transportation for 
life. Notice has been served on all four. 
The facts of the oase are very simple, 
Tippal and Sheoraj ‘are the sons of Bori 
(who has absconded), and Shanker and 
Hanuman are their first cousins, Harly in 
August 1912, there was a dispute between 
Borion the one hand, and Sheoratan and 
Madhwa, tbe deceased, on the other, about 
some mangoes,and as was natural, a good|deal 
of abuse was exchanged, On the evening of 
the 17th of August last, Sheoratan was return- 
ing to his home shortly before sun-set. As 
he passed Bori’s house, Sheoraj caught hold 
of him round the waist. Sheoratan struggled 
to get free and abused Sheoraj. Thereupon 
Bori called out to the four accused to beat 
Sheoratan. Bori, Tippal, Hanuman and 
Shankar came out of the enclosure in which 
all five lived, with lathis, and all of them 
beat Sheoratan who was unarmed. -They 
felled him to the ground and went-on beating 
him as he lay there. Madhwa, cousin of 
Sheoratan, came running up with a latki to 
help him. He struck Shankar a blow on 
the head but was knocked down and beaten 
by all five. Gouri, the father of Sheoratan, 
then came up and was also knocked down 
and beaten and left unconscious. Musammat 
Maiki, the wife of Madhwa, threw herself on 
her husband’s body and was also beaten, 
although not severely. Sheoratan and Madhwa 
died on the spot. The assailants then ran 
away. This version of the story is that 
generally given by the prosecution witnesses 
and particularly by Punni, who is the brother 
of Bori, and, therefore, the uncle of all the 
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four appellants. Nothing has been shown in 
his cross-examination or otherwise to indicate 
any bias or hostility against any one of the 
accused, and we agrse with the assessors and 
the learned Judge in accepting his evidence 
as substantially true. Ib amounts to this. 
Five men armed with  /a£his assaulted 
Sheoratan, a young man of some 33 years of 
age, who was unarmed and beat him with 
their lathis. They knocked him down and 
continued beating him with the result that 
he died then and there. The medical evi- 
dence shows that his breast-bone was frac- 
tured and that injury was also eaused to the 
pericardium, the results of lathi blows. The 
body was so decomposed ‘when the post 
mortem examination was made that external 
marks of bruises could not be detected. While 
the accused were thus assaulting Sheoratan, 
Madhwa came up to the rescae of his cousin, 
He also was beaten to the ground and so 
severely belaboured that he died. The 
medical evidencs shows that his skull was 
fractured and so was his breast-bone; and 
that death was due tothe fracture of the 
skall, It is thus clear that all the accused 
brought about the death of Sheoratan and 
Madhwa. The learned Sessions Judge on 
these facts has convicted them under sec- 
tion 304 of the Indian Penal Code, He 
gays:— Though the four accused can be im- 
puted with knowledge of the likelihood that 
death might be caused, yet I think no 
intent can be presumed. Another reason 
why I think the charge of murder cannot 
be sustained is that it is not proved which 
of the five meu, Shankar, Hanuman, Tippal, 
Sheoraj and Bori dealt the fatal blows that 
resulted in actual death." 

We are unable to agree with either pro- 
position of law.. Under seotion 299, Indian 
Penal Oode, a person is guilty of culpable 
homicide who causes death by doing an act 
with the intention of causing death, or with 
the intention of causing such bodily injury 
as is likely to cause death, or with the know- 
ledge that he 18 likely by such act to cause 
death. Under section 800, except in the cases 
thereinafter excepted, culpable homicide is 
murder, if the act, by which the death is 
caused, is done with the intention of causing 
death or (fourthly) if the person committing 
the act knows that i6 is so imminently 
daugerous that it must in all probability 
cause death, or such bodily injury as is likely 
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to cause death, and commits such act without 
any excuse forincurring the risk of causing 
death or such injury əs aforesaid, 

16 seems to us that the case falls clearly 
within the 4th clause.of section 300, Indian 
Penal Code. Ib cannot be said that any of 
the exceptions takes the case out of the sec- 
tion. The only exception which could 
possibly be suggested, is exception No. 4, 
but here, even if there was no premeditation, 
which may be granted, there was no sudden 
fight, as Sheoratan was unarmed and taken 
by surprise, But even if we take it that in 
the case of Madhwa there was a sudden fight, 
the accused cannot take the benefit of the 
exception because they taok an undue ad- 
vantage of their victim and acted in a cruel 
manner. Sheoratan was unarmed, Madhwa, 
although armed, was. one against five. 
Both were instantly felled to the ground and 
in this defenceless. condition, were beaten 
with such violence that they died on the 
spot. It is impossible to prove by direct 
evidence the intention of a particular indivi- 
dual, The intention can only be inferred 
from the reasonable and probable result of 
his act or conduct, The learned Judge 
seems to confuse the meaning of the term 
intention’ with ‘desire.’ It is quite possible 
that these persons had no wish, either col- 
lectively or individually, to kill Sheoratan, (as 
is indicated by the fact that no wound was 
discovered on his head), but nevertheless if 
they beat him in the way it is proved that 
they did, they must be taken to have had 
knowledge that their act must in all pro- 
bability cause death or such bodily injury as 
was likely to cause death:—and if so, they 
are guilty of murder. Under circumstances 
such as these, it is quite immaterial to as- 
certain whose blow was the immediately 
fatalone. In the case of Sheoratan; no single 
blow need necessarily have been the actual 
cause of death, which may have been due to 
the shock resulting from the many severe 
blows he received. They were all taking part 
in the beating and all must be presumed to 
have known that the probable result of such 
a beating was that, at least, such bodily in- 
jury would be caused as was likely to 
cause death. It did in fact cause the death to 
two. persons in the prime of life. We 
. cannot agree with the rale of law laid down 


in Dhian Singh v. Hmperor (1). We, there- 
(1) 14 Ind. Cas, 649; 18 Cr. L. J. 265; 9 A. L. In Je 
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fore, convict the four accused under section 
802, Indian Penal Code. We set aside their 


conviction under section 304, Indian Penal 


Code, and we sentence them under both 
charges with respect to the death of 
Sheoratan and Madhwa to transportation for 
life (to run concurrently) with effect from 
the 24th of May 1913. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 598 or 1918. 
October 21, 1913. 

Present: —Justice Sir George Knox, Kt. 
RAMBALI RAL— APPLICANT 
vOrsus 


EMPEROR-—Orrosrg PARTY. 

Pleader—Contempt of Court—Assurance given by 
Pleader that words used were not meant for QCouri— 
Practice. 

A Pleader was tried for contempt of Court for 
having used certain words derogatory tothe posi- 
tion of the presiding Officer. He, however, gave 
an that the words were not meant for the 


ad, that the Pleader’s assurance should be taken 
to be sufficient that the words in question had no res 
ference to the Court. 


Criminal revision against an order of the 
Sessions Judge of Gorakhpur. 

FAOTS.—One Babu Ram Bali Rai, Pleader, 
was engaged in a case. He asked for ad. 
journment of the case as his witnesses were 
not present. He was asked to wait until his 
case was called on. He went ont of the 
Court room to spit. In the meanwhile, his 
ease’ was taken up and on return he found 
that the Munsif was writing his order 
dismissing his case. He made a motion to 
the Court but the Court did not take any 
notice of it. In the meantime, the Pleader 
of the oppositeside said: “Let the objection ba 
dismissed. You oan file a regular suit." 
Thereupon Babu Rambali, Rai said:— 

“Thuine Jawen: Mukadma Khartj ho jawe 
ap dillag? karte hain.” 

The Munsif understood that these words were 
used in reference to him and drew up proceed- 
ings against the Pleader for contempt of Court. 
The Pleader gave assurance that the words 
were not used for him. The Munsif did 
not accept the assurance and punished the 
The District Judge refused: to 


` assurance, 
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interfere. The Pleader thereupon filed a revi- 
sion in the High Court, 

The Hon'ble Dr. Tej Bahadur Sapru, for 
Applicant. 

The Assistant Government Advocate for the 
Crown. 

JUDGMENT.—I do not propose to pass- a 
final order in this ease to-day. I think ib would 
be inexpedient to do so. Au order was pass- 
ed against the petitioner in a proceeding 
apparently under section 480 of the Code of 
Uriminal Procedure. The learned Counsel, 
who appears on his behalf, assures me that 
the words which the petitioner is said to 
have used were never intended to apply to 
the Court aud he also assures me that the 
petitioner gave the same assurance to the 
learned Munsif. Assaming this to ba the 
case, I think that the learned  Mausif 
should have accepted that assurance as 
coming from a gentleman of the standing of 
the Pleader, as fall and real assurance that 
he never intended to make use of that ex- 
‘pression and did not use that expression 
with reference to the Court, The Judge 
will always do well to give the fullest belief 
' to the words addressed to him in real earnest- 
ness from a gentleman at the Bar. I post- 
pone the case in order that the learned 
Munsif may receive an expression of this 
Opinion of mind and see whether it is nota 
case, in which he himself should take action 
under section 484 of the Code of Criminal 
Procedure. The very fact that the Pleader 
assured the Munsif that the words were 
never addressed to him, oaght to be suffi- 
cient assurance to the Munsif that such was 
the case. 

Order reserved. 

The Munsif did not again acsept the 
His Lordship Sir George Knox 
then accepted the assuvanca. 

ORDER.—I accent the assarance made by 
the applicant. Lam not satisfied thas there 
was any intention to insult the Court. I aat 
&iida tha ordar of fine. If pxtd, the fine 
should ba refunded. 

Petition allowed. 
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PUNJAB CHIEF COURT. 
URIMINAL Revrsios No. 889 or 1913. 
May 27, 1913. 

Present: —Sir Arthur Reid, Kr., Chief 
Judge. 

SUNDER SINGH—PaTmioNnsa 
versus 
BEMPEROR-—Responpent, 

Arms Act (XI of 1878), s. 19 (f)--Offence committed 
several years after the Act came into force at place to 
which old Act  apphed—No previous sanction 
necessary, 

Where, several years after the passing of the Arme 
Act, XI of 1878, an offence under section 19 (f) of the 
Act, was committed in the Karna! District, to which 
Act XXXI of 1860 had applied: 

Held, that the previous sanction of the Magistrate 
of the District was nota condition precedent to a 
prosecution for the offence, 

Petition, under section 439 of Act V of 
1898, for revision of the order of the Sessions 
Judge of the Ambala Division, dated the 9th 
day of April 1913, affirming that of the 
Honorary Magistrate, Ist class, Karnal Dis- 
trict, dated the 29th day of March 1918, cone . 
visting the petitioner. 

Babu M.N. Mukerjes, for the Petitioner. 

ORDER.—TI sea no reason for interference, 

The offenca of which the petitioner has 
been convicted was committed in the Karnal 
District. By Punjab Government, Home 
Department, Notification No. 526 of the 26th 
February 1875, ib was notified that the pro- 
visions of section 32 of the Arms Act, XXXI 
of 1850, as modified by Act VI of 1865, 
were in fores, in the greater part of the 
Punjab, includiag the Karnal District. 

Section 29 of the present Arms Act XI of 
1578 provides that, where an offence punish- 
able under section 19 (f) has been committed 
in auy place to which section 32, clause 2, 
of Act KAKI of 1860, applies, within 
three months from the date on which Act XI 
of 1878, comes into force, the previous sanc- 
tion of the Magistrate of the District, or, in 
a Presidency town, the Commissioner of the 
Police, is a condition precedent to a prosecu- 
tion for such offence. The offense in question 
was committed many years after the Act 
came into fore» and there is no necessity 
for sanction. 

The other grounds takea have no force. 

The application is rejected. 

Application rejected. 
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— Of rent—Burden of proof 750 
—— ofsuit 509 
Abetment—OConspiracy—Waging war 658 








— Conspiracy —Duty of prosecution. 

Per Sundra Atyar, J. 

In a case of abetment by conspiracy the prosecu- 
tion has to prove an agreement between the alleged 
conspirators to do the criminal act. Nationa BANK 
oF INDIA, Lrp. v. KOTHANDARAMA Crrty, 14 M. L. T. 
200; (1913) M. W. N. 728; 14 On. L. J. 529 129 


of sati 682 
Absconding, efect of —Presumption. 


The fact that an accused person has absconded does 
not raise any presumption as to his guilt. Parra v. 
EMPEROR, 31 P. W. R. 1913 On; 314 P. L. R. 1913, 14 
Cr. L. J. 601 473 


Accomplice evidence, value of 673 
Account suit —Value of subject-matter of d 
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Acknowledgment. See LIMITATION ACT, 
8. 19. x 

Act done by public officer —Presumption 354 

—— Of God -Liability of defendant 393 
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ACT 1838--XIX. See Coasting Vessacs Act. 

1839--XXXIT. See INTEREST ÀOT. ^ 

1858—XXXV. See Lunacy Act. 

1869 — Kl. See Revenve SALE Law Act. 

1859~XIV. See LIMITATION Act. 

1860 - XLV. See PENAL CODE. 

1868—XX, See RELIGIOUS ENDOWMENTS Act. 

18609 — A. See SUCCESSION Act. 

1867 —111. See PUBLIC GAMBLING Act. 

1869—IV. See Divorce ACT.. 

1870—-VII. See Court FEES Act, 

1870 —X XL. - See Hinpv WILLS Act. 

1871—IX. See LIMITATION Act. 

1872-—1. See Evivence ACT. 

1872—IX. See Conrract Act. 

1877—1. See SPECIFIO RELIEF ACT. 

1877—XV. See LIMITATION Act. 

1878— XI. See ARMS Act, 

1879 —XVIII. See LEGAL PRACTITIONERS Act. 
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. Act, 
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Act 1882~—IV. See Transrer ov Property Act. 
1882—V. See EASEMENTS ACT. 
1882—VI. See COMPANIES Act. 


1882-—XV. See PRESIDENCY SMALLE CAUSE 

Corrrs ACT. 
1882—XIV. See CIVIL PROCEDERE CODE. 
1886-—XI. See Tramways ACT. 


See SUITS VALUATION ACT. 

See PROVINCIAL SMALL CAUSE 
Courts Act. 

1889— VII. See SUCCESSION CERTIFICATE Act, 

1890—VIII. See GUARDIANS AND Warps Act. 

1890—IX. See RAILWAYS Act. 

1894—I. See LAND Acquisition Act. 

1894—IX. See Prisons Act. 

1897 — 111. See EripEMIC Diswasrs Act. 

1897--X. See GENERAL ULAUSES ACT. 

1898—YV. See CRIMINAL PROCEDURE Cone. 

1899—-II. See STAMP Act. 

1908-—XYV. See EXTRADITION ACT, 

1907—11I. See PROVINCIAL INSsULYENCY Act. 

1908—V. See Civin PRockDURE Cope 

1908—-IX, See LIMITATION Acr. 

1908—XVI. See REGISTRATION ACT. 
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1887—1X. 


1909— III. See PREsIDENCY TowNs INSOLVENCY 
ACT. 

1912—V. See PROVIDENT INSI RANCR SOCIFTIES 
ACT. 
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1912 - VI. See Lire Asstranck COMPANIES Act, 
Acts--LOCAL. 


Act1859--X. See BENGAL RENT Act. 

1865— VIII. See Mapras Rent Recovery Act. 

1868—VII. See BENGAL Lanp REVENUE SALES 
Act, 

—- 1874-—XIV. See BOMBAY CIVIL Covers Act. 

—— 1876—VI. See OHOTA Nageer . ENCUMBFRED 
ESTATES ACT. 

1876—XVIII. See OUDH Laws Act. 

1879—1I. See CHorA NAGPUR LANDLORD 

TENANT PROCCDURE Act. 
1879--V. See Bombay LAN) Revenue Gong, 
1879 —XVII. See DEKKHAN AGRICCLPURISTS 
RELIEF Act, 
1881—XVIII. See OxNTRAL Provinces LANG 
REYENUR Act, 

1881-—XX. See SIND INGUMBERED ESTA ES 
ACT. 

1884-—IV. See MADRAS Distaret MUNICIPALITIES 

ACT, 

1884—X VIII. See PUNJAB Courts Act. 

1885 ~VIII. See BENGAL Tenancy ACT, 

—3 1886~—V. See BOMBAY VATAN ACT. 
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Act1886—XXII. See Oupy Rent Act. 

i 1887—XVI. See PUNJAB TENANCY Act. 

1887—X VII. See PUNJAB LAND BEVENUB Act. 

1896—.... See BERAR LAND BEYENUR CODE, 

1898—XI. See CENTRAL Provinces Tenancy 

Act, 
1899—IIT. See CALCUTTA MUNICIPAL Act. 
1900—-.... See BERAR Parens AND PATWARIS 
i LAW., 

1900— 1. See U. P. MUNICIPALITIES ACT. 

1901—11l. See Aara Tenancy Act, ; 

1901—1II. See Bonsay District MUNICIPAL 

Act. 

1901—III. See U. P. LAND REYENUE Act. 

æ 1905—IIl. See mr LAND ENCROACHMENT 
oT. i 

1908—I. See MADRAS ESTATES LAND Act. 

1908—VI. See Cnota NAGPUR TENANCY Act. 

1912--VII. See BENGAL, BEHAR, ORISSA AND 

Assam LAWS Act. 
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See MADRAS REGULA- 
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Statutes. 


24 & 25 Vic., C, 104 (1861). See ÜnanTER Act. 
Admissibility in evidence—Petition to mnta- 
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tion officer 29 
Admission —-Evidence— Recitals 566 
— ates of inadmissible evidence 369 








Docwment— Recitals— Evidence. 

The recitals ina document may be taken as eyi- 
dence but cannot be treated as admissions so as to 
shift the onus of proof. 

Per 1yabji, J.—Where the issue is whether there was 
a mortgage subsisting between the plaintiff and 
defendant, any admission showing that a mortgage 
exists is relevant: where a specific mortgage is 
alleged, an admission of any mortgage is not relevant. 
KONERI SHOLAGAN v. KUMARAPPUDAYAN, (1913) M. W. 
N.924 © 566 


Adoption—Registered deed of adoption —No con- 
tinuous treatment as son—Subsequent repudiation—~ 
Adoption not satisfactorily proved. 


A, executed a registered deed of adoption in favour ~ 


of B. admitting therein that he had adopted B. 
since his childhood. Within a short time of the 
execution of the deed A. declared in Court and also 
in mutation proceedings that he had appointed B. as 
his heir. A few months after, however, A. in a 
written deed of compromise filed in Court stated in 
express terms that he had never adopted B. , and that 
the deed of adoption had been executed by him in 
B.'s favour merely owing to his displeasure with his 
nearer reversioners. There was no evidence of con- 
tinuous treatment of B. by A. as his adopted son 
ever since the date of alleged adoption. The recital 
in the deed of adoption as to the time of adoption 


self, 
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was contradicted by a previous statement of B, him- 


[1918 
Adoption—concld. 


C., & reversioner of A., sued fora declaration that B. 
was nob the adopted son of A. In the suit A, consis- 
tently repudiated the alleged adoption: 

Held, that under the circumstances the alleged 
adoption could not be said to have been satisfactorily 
established. GHULAM Harper v. GRULAM Nasi, 342 
P. L. R. 1918; 227 P. W. R, 1918 648 


Adverse possession against both mortgagor 
and mortgagee 348 











by co-sharer—What must 
be shown. 

When two persons are joint owners of a house, the 
possession of ove is the possession of both. The 
mere fact that one co-sharer ceases to reside in the 
house and allows the portion he ‘had formerly occupied 
to fall into ruins does not mean that the other co- 
sharer is in adverse possession of the whole house. 
The co-sharer who claims title by adverse possession 
must do something to indicate that he disputes 
his co-sharer’s title to the house. CHANDER SINGH v, 
TUNDI 6 





—— Enclosing neighbour's land 
—4Auction-purchaser— Symbolical delivery. 

Where one of two owners of neighbouring lands 
encloses with his own a portion of the other's lands, 
the act is a most unequivocal assertion of the inten- 
In the absence of any cir- 
cumstances to show that the occupation was permis- 
sive, such possession must be held to be adverse. 

Where the land purchased at a sale jn execution is 
in the adverse possession of a third person, symbo- 
lical delivery to the auction-purchaser is not effective 
in saving limitation. RoMPICHERDA v. SHAIK ISMARI, 


SAHEB 765 


Lond iet out to tenant— 
Landlord's agent collecting rents and accounting for 
them-—Assertion of adverse title by agent—Non-pay- 
ment of rent by agent — Tenant in actual possession. 
In 1887, certain land belonging to A. was let out by 

hisagent B.to one C. for 18 years. C. took posses- 

sion under his lease and remained in possession until 
the term of lease expired. B. received rents and 
accounted for them to A, till 1893. In 1893, B. as. 
gerted that he and not 44, was the owner of the land 
and thenceforth he himself kept the rents received 
from the tenant C. and never accounted for them to 

A. On 17th September 1908, B. sued to recover pos. 

session of the land on the ground that title of A. was 

lost by adverse possession: a 
Held, (1) that so long as the tenant C. held pos- 

session under the tenancy, he was the tenant of A. 

and that he was A.’s tenant up to the last moment he 

held the lease; 

(2) that as the actual ocoupation was with .C., the 
tenant of A., the possession of the land was legally 
with A. till the expiry of the lease to C.; 

(8) that as B. had not actual possession by himself 
or by a person deriving title from him, he could not 
acquire title by adverse possession; 

(4) that as the tenant C. remained in possession as 
a tenant of A., As rights were notaffected by a 
statement of adverse title anda refusal by B. to 
account forrents received; 

(5) that, consequently, B.'s suit could not be dec- 
reed on the ground of acquisition of tible by adverse 
possession. KRISHNADIXIT BALDIXIT v. BALDIXIT 
WaAMANDIXIT, 15 Bos, L. R, 1016 - 
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—— — Relationship of parties. 
Acts which are alleged to create adverse posses- 
sion must be sorutinised in the light of the relation- 
ship that exists hLetween the parties who assert 
against each other the title by adverse possession. 
THUNGAVELU CHETTY v, MANGATEAYE AMMAL, (1913) 
M. W. N. 074 21 














— Simple mortgage — Mort- 
gagee entitled to possession on defauit—Failwre to 
take such possession. . 

Where the provision in a simple mortgage-deed 
gives the mortgagee the right to claim possession of 
the mortgaged property if the mortgage amount is 
not paid on a particular date, but he fails to take such 
possession, the possession of the mortgagor does not 
become adverse as against the mortgagee, so as to en- 
title him to claim title by adverse possession after the 
lapse of twelve years. KaANDE KONDAYYA v. KANDU- 

_ kar Sonayya CHETTY 773 


A 
Agra Tenancy Act (IL of IS01), s. II 

—Math--Occwpancy  holding— Acquisition of occu- 

pancy holding by Mahant on behalf of math-~Mort- 
. gage —Redemption— Right of successor in office of a 

-Mahant. 

The Manager of a math can acquire occupancy 
holding on behalf of the math. 

Ifa Mahant of a math has mortgaged the ocou- 
panoy holding belonging to the math, his successor-iu- 
office can redeem it. : 

It is not necessary that the owner of an occupancy 
holding should do the actual cultivation with his own 
hands. Heis quite entitled to employ others to do 
the cultivation. PARMANAND SINGH v, RAMANAND GIR, 
11 A. L. J. 761; 85 A. A74 43 


—— SS, 95, 167—Suit jor 
declaration that plaintiff is heir to deceased occupancy 
tenant— Jurisdiction of Civil or Revenue Court, 


A suit seeking a declaration that the plaintiff is 
an heir to a deceased occupancy tenant is cognizable 
by a Revenue Court and not by a Civil Court. Ram 
CHARITAR Rai v. Musammat JlANI, 11 A. L. J. 1022 


e 859 
—— S. 167 859 


——— ——'S. 177 (e) — Proprietary 
title — Appeal to District Judge — Jurisdiction —Same 
proprietary question raised both im Court of first 
tistance and that of Appeal, 




















min 








_ In order that an appeal may lie, under section 177 
(J) of the Agra Tenancy Act, 1901, to the District 
Judge, ib is necessary that there should be a question 
of title which was in issue both in the Court of first 
instauce and also in the appeal. The question need 
nob necessarily be the same but must: at least have 
been involved in issue as to proprietary title which 
was raised in the Court of first instance. RAMCHARAN 
LAL v. FAIZULLAH 870 


¢ 


194—Landlord and 
tenant — Ejectment from joint khata — Sutt by 
Lambardar without joining cther co-sharers, matin. 
tainability of —Lambardar, power of. 


In a case in: which the khata is joint, a lambardar 
cannot, by the mere fact of being a lambardur, sue to 
eject a tenant without joining the other co-sharers. 
GULZARIMAL v. JAI RAM, 11 A. L. J. 742 
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Agra Tenancy Act —vconcld. 
S. 199 229 


S, 199 — Proprietary 
question —ÁAppeal—Jurisdiction —Plaintiff claiming 
to be occupancy tenant—Defendant claiming to hold 
land as khudkasht: 

The plaintiff, alleging that he was an occupancy 
tenant and that the defendant was his sub-tenant, 
sued to eject him. The defendant said that he was 
a co-sharer in the mahal aud held the land in suit as 
his khudkasht: 

Held, that no question of proprietary title was 
raised by the pleadings and that no appeal from the 
order of the Assistant Collector lay to the District 
Judge. Univ TEWARI v. BALHARI PANDE, 11 A. L J. 
812, 35 A. 521 460 


Aliyasantana Law -— Adoption of sole male — 
Bali of adopted son different from that of adoptive 
person— Books containing laws and customs of 

`- particular community—Evidentiary value—Bhutala 
Pandya’s Uode 432 























Am endment— Appeal filed against deceased per- 


son—Application to substitute names of his legal 

representatives after the empiry of time for filing 

appeal, not allowed, 

An amendment which would deprive a party of the 
defence of limitation should not be allowed. 

Where an appeal has been brought against a person 


‘who had died before the appeal was filed, the names 
_of his representatives cannot be substituted in the 











appeal Mi Ein Zr v. Mr Nu, U. B. R. (1913) I HD 
of decree 115 
— Olericalerror | 540 
——— of execution peu - 
— - of plaint 935 
exiis Suit for specific perform. 
ance 7 





Wide powers of Court 737 
Antecedent debt -Duty of alienoe 944 


Appeal. See Acra Tenancy Act, s. 199; Civir, 
Procepure CODE, 1908, s, 99; SuALL Cause Suit. 


Application for succession certificate before 
- a Court subordinate to District Court 3 


—— — ———Ülaim petition filed by certain trustees 
claiming under trust-deed ~Trust deed found to be 
for benefit of judgment-debtors— Disallowance of 








Se 





claim in consequence—Finality of order 748 
—— filed against deceased person—Amend- 
ment i .306 


— TA 





Decision on preliminary issues of limita. 
tion and res judicata in plaintiff's favour 387 


—— Decree based on award—Revision 298 
against order absolute—Gourt-fee—Limi- 











tation 866 
——Deoree or award 305 
Sia from final decree — Court-fee 498 





=e — Order refusing to set aside sale or allow 
. restitution l 
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nae Petition to set aside Muuicipal election 





— — —— Reference to arbitration on behalf of minor 
without leave of Court 989 


Remand by High Court—Issue sens down 
— Return of finding—Whether whole appeal open 
for consideration 700 


—— Small Cause suit transferred to regular 
jurisdiction of the Judge 


hanane aan) 








Practice—Appeal from Original Side—Ju- 
risdiclion of single Judge to excuse delay-—Notice 
not signed by competent authority— Waiver of irregu- 
larity--Inaction—Limitation Act (IX of 1908), s. 5— 
Madras Original Side Rules, r. 856—Appellate Side 
Rules, rr. 1, 76. 


A single Judge of the High Court, sitting in the 
Admission Court, is competent to excuse delay in 
the presentation of an appeal under section 6 of the 
Limitation Act, whether the appeal is from a decree 
of the Original] Side of the High Court or from that 
of a Mofussil Court. 

A Judge, who makes an order for the admissiun of 
an appeal after the period of limitation prescribed, 
is not adjudicating an “appeal.” 

If a party, having notice of a motion, appears and 
contests the case on merits, he must be held to have 
waived his objection based on the ground of any irre- 
gularity in the issue or service of a notice. 

An appeal from an Original Side decree of the 
High Court was preferred some days after the pres- 
cribed period of limitation. An affidavit was filed 
explaining the cause of delay. The Judge in the 
Admission Court ordered that notice should go to 
the respondents why the delay should not be ex- 
cused. The appellant’s Vakil served the respondents 
with a formal notice of this order. The notice only 
bore the signature of the appellants’ Vakil and did 

` not bear the signatures of any competent authority 
or the seal of Court. All the respondents, except one, 
A., appeared and showed cause why the delay should 
not be excused but the Judge excused the delay and 
admitted the appeal. When the appeal was called 

-on for hearing before an Appellate Bench, A. took the 
preliminary objection that the appeal was out of time: 
. Held, (Per White, U. J., whose opinion prevailed) 
that as A. had notice of the proceedings in admission, 
he was bound by the order of the Admission Court 
excusing delay in the presentation of the appeal. 

Per Oldfield, J., dissenting:— That as the notice was 
not given by any competent authority, it imposed no 
obligation on A. and the adjudication, made in As 
absence and when he was under no duty to be 
present, was a nullity as against him. TE: 
Per White, C. J.—Rule 355 of the Original Side Rules 
and rule 76 of the Appellate Side Rules apply only to 
applications made after an uppeal has been admitted, 
and not to an application to excuse delay in filing an 
ap 





eal. 
Per Oldfield, J.—There is no rule which provides 
for the bringing ofa party before the Court at the 
beginning of proceedings or for his being informed of 
such beginning otherwise than by & communication, 
bearing the signature of the Court or its officer and 
the Court’s seal. An adjudication, originally a nullity 
against a person only nominally a party to it, cannot 
be validated against him by his mere inaction, un- 
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aceompanied by positive conduct which amounts to 
an estoppel. Rurana GRAMANY v. VEERABUDRA AIYAR, 
25 M. L. J. 281; (1913) M. W. N. 751 96 


—— Review, grant of — Civil Procedure Code (Act 
V of 1908), s. 115, O. XLVII, v. 7—Jurisdiction— 
Application for review—Insufficient stamp—Court 
hearing insufficiently stamped application for review, 
tf acts without jurisdiction. 

An appeal lies under Order XLVI, rule’7, of the 
Code of Civil Procedure, against an order by which 
the Court below has allowed an application for a re- 
view of judgment and directed an appeal to be res- 
tored to its file. 

It cannot be said thata Court has no jurisdiction 
to hear an application for review because itis in- 
sufficiently stamped. SURENDRA NATH v. SrTANATH 


Das. 943 


Suit for partition— d ppeal against prelimi- 
nary decree —PFinal decree passed during pendency of 
appeal — Preliminary decree modified on appeal — 
Final derree, effect of. 

In a suit for partition, a preliminary deoree was 
made. There-was an appeal and a second appeal to 
the High Court which modified the preliminary deo- 
ree. During the pendency of the second appeal, a 
final decree was made againsb which there was no 
appeal: 

Held, that the preliminary decree having been 
modified by the High Court subsequently, the final 
decree lost all its force and was inoperative. ABDUL 
JALIL v. AMAR CHaxp Paur, 18 C. L. J, 223 510 


— to Privy Council—Iand acquisi- 
tion case — Apportionment. 

A decree of the High Court in a land acquisition 
case, in which the question was as to the apportion- 
ment of the compensation money, is not appealable 
to the Privy Council, Ram Suosni Roy v. 0. E. GREY, 
18 C. L. J. 123 427 


—— ——— (Second). See Civit Procepurs CODE, 
1908, s. 102 393 





utm re RT 








MÀ 





» See SMALL Cause Sort, 
431 


, point taken for the first time 
in, maintainability of—Findinga of fact when to be 
questioned in second appeal--Admission by mort- 
gagor at registration when admissible in evidence 
against auction-purchaser of mortgaged propery. 





s finding of fact 





, 
i, B — À án Án mÀ 


——— Recital in mortgage-deed—- 
Admissibility in evidence against iransferee of 
morigagor— Finding based on such recital — 841 


aana MÀ Ó—À— Compensation — Civil. Proce- 

dure Code (Act V of 1908), ss. 95, 104. 

An order for compensation, under section 95 of the 
Civil Procedure Qode, 1908, isan order independent of 
the decree passed in the case, although the decree 
passed in the case sets off the amount of compensa- 
tion against the amount of deoree. The right of 
appeal from such an order is equally independent 
and is determined by section 104 of the Code. The 
validity ot the order canuob be questioned by a 
second appeal  KaANNAPPA ÜHETTIAR v. SAMBASIVA - 
THEVAN 








Vol, xxi] 
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(Second)--Findings of fact, when to be 
questioned — Value of evidence. 

The findings of fact cannot be disturbed by the 
second Appellate Court unless the appellant succeeds 
in showing that the Court below committed some 
error of law In arriving at its conclusions. 

The question of what value should be attached to 
the evidence produced by the parties respectively is 
nol a matter to be decided in second appeal. DULARA 
SINGH v. Sumer S1NGH.' 95 
——— annus Practice — Finding of fact, 

when can be questioned in second appeal. 
A finding of fact is binding upon a second Appellate 
. Court unless it can be shown that in coming to the 
finding the first Appellate Court committed some error 
of law. Raz BAHADUR SINGH v. MAHABIR PRASAD 


Arbitration. See Civin Procepure Cops, 
1908, Sca. II; AWARD, 

Aard— Question as to invalidity of 

award to be raised in Court making roference — 











Appeal—Minor pirty—Loave of Court not required © 
989 


before applying for reference 


Arms Act (XI of 1878), s. I9 (1) -Ofence 
commilled several years after the Act came into force 
at place to which old Act applied —No previous sanc- 
tion necessary. . l ; 

Where, several years after the passing of the Arms 
Act, XT of 1878, an offence under section 19 (f) of the 
Act, was committed in the Karnal District, to which 
Aob XXXI of 1860 had applied: 

Held, that the previous sanction of the Magistrate 
of the District was not a condition precedent to a 
prosecution for the offence. Sunper SINGH v. Bur. 
FEROR, 24 P. R. 1918 Or; 14 On. L, J. 683 1008 


Assignment —Pleadings—Assignor’s right to 
plead invalidity —Admission of execution of deed 


and receipt of cousideration —Burden of prose | 


Effect of non-receipt of consideration 
Attachment —Desoription of property 936 


Attestation-Attesting witness not seeing exe. 
cutant sign < 619 
83 


Gift 
Estoppel. 











e MÁ— 


The question whether attestation of a document : 


should be held to imply assent, isa question of fact, 
and must be determined with reference to the cir- 
cumstances of eash case. Dexo Narta Das v, Korts. 
WAR BHATTACHARYA 367 


Auction purchaser—Lis pendens 570 
— —— ——-Symbolical delivery 765 


Autrefois acquit. 
Copp, s. 403. 

Award —Appeal —Revision—Decree based on award 
given without intervention of Court —Civil Procedure 
Code (Act V of 1003), s. 104 (1), (0), Sch. IT, 
Paras, 10, 16, 20. ! 

A notice, under paragraph 10 of Schedule Il, 

Civil Procedure Code, Act V of 1998, is not neces- 





See CRIMINAL PROCEDURE 
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Award—coneld. 


It is unnecessary to allow & period of ten days, 
under paragraph 16 of the said Schedule, for filing 
objections to an award where the parties accept ib 
at the time it is filed or do so before the fexpiry of 
that period. 

Notwithstanding there ia no appeal from a decree 
made in accordance with an award obtained without 
the intervention of the Court, an appeal is competent 
under section 104 (1) (6) of the Civil Procedure 
Code from an order filing an award. An application 
of revision, therefore, from the final decree can be 
heard as an appeal, 

Paragraph 2) of Sohedule IL of the Code of Civil 
Procedure does not prescribe any particular limit of 
time for the issue of-a notice thereunder. GHULAM 
MusTAFA v. HALIMA BIBI, 176 P. W. R. 1918; 310 P. 
L. R. 1913 298 


Babooana grant—Charge—Interested person 
making payment to save estate, if gets charge on 
estate 39 


Benamdar, suit by—Presumption that suit 
instituted with uuthority of real owner—Judgment, 
whether binding on real owner 9 


Bench of MagistrateS—Diference of opi- 
nion between Chairman and colleague —Casting vote 
of Chairman—-District of Faridpur—Notification in 
force in 1905-~Whether still in force in Faridpur 
— Bengal, Behar, Orissa and Assam Laws Act (VII of 
1912), se. 3, 8. 


In 1913, the petitioners were tried in the District 
of Faridpur by a Bench consisting of two Honorary 
Magistrates. The Chairman recorded a judgment of 
conviction, and his colleague a judgmenc of acquittal. 
The Magistrates took the view that the Chairman 
hada casting vote. The trial thus resulted in a 
conviction. An appeal to the District Magistrate 
was dismissed, 


In 1906, the Government of Bengal had issued a noti- 
fication directing that in the event of a disagreement 
between two members of a Bench of Magistrates, the 
case shall be referred back to the District Magis- 
trate or Sub-Divisional Officer as the case may be: 


Held, that as Faridpur was not within the limits 
of the Government of Bengal in 1906, and as 
the application of the notification was not extended 
when the territorial limits of the Government of 
Bengal were extended in 1912, so as to include 
Faridpur, the notification did not apply to the 
present case, 

In 1905, when Faridpur was in Bengal a notifica- 
tion was in force under which a difference of opinion 
between two members of a Bench was to be settled 
by the casting vote of the Chairman: 


Heid, that under section 3 of Act VII of 1912, this 
notification was still in force in Faridpar, and that the 
conviction in the present case was legal. 


No geueral rulo can be laid down that when there 
is a difference of opinion between two Magis- 
trates composing a Bench, the accused should be 
acquitted in appeal, although the fact that one of 
the two trying Magistrates is in favour of acquittal 


ats a [^ 
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Bengal, Behar, Orissa and Assam 
_ Laws Act (VIL of 1912), ss. 3, a oon 


Bengal Land Revenue Sales Act 
(VII B, C. of 1868), ss. I2, 14—Gardens 
not permanent — Interest in non-agricultural or non. 
horticultural land — Protection from ejectment— 
Bengal Tenancy Act (VIII of 1885) —Raiyat. 

The interest of a person in lands which are neither 
agricultural nor horticultural and, consequently, in 
which no raiyati interest can be created, is not 
protected from annulment under section 14 of the 
Bengal Land Revenue Sales Act, 1868. The interest 
in gardens which are not permanent is not protected 
under section 12 of the Aot. CHANDRA Kumar AICH 
v. CHATIANYA HARAN Dz, 18 C. L. J. 232 542 


TUM m n S. I4 
Bengal Rent Act (X of I859), s. 23 








(C) 224 
Bengal Tenancy Act (VIII of 1885), 
Ss. 29 351 


— &4 29, cl. (D)—Kabu- 








lint. —Afention of rent—Remission of rent for term of ' 


lease — Rent payable during period of lease—Enhance- 

ment of rent—Egpiry of lease. 

A kabuliat showed the rent to be Rs. 57-4in all. 
Out of this, for some unexplained reason the sum 
of Rs. 17-2 was remitted and the remaining rent was 
fixed at Rs. 40.2 for the period of the. kabultat. 
The kabuliat went on to describe the rent as be- 
ing Rs. 40-2 during its term, and contained a 
stipulation that at the endof the term, the tenant 
was lo take a settlement at the rate of Rs. 57-4 


and that if he did not, the landlord would be entitled 


to realise that rent by suit: 

Held, that the reni previously payable by the 
ryot was Rs, 40.2 only and not Hs. 67-4; that 
accordingly, under clause (6) of section 29 of the 
Bengal Tenancy Act, atthe end of the term, the 
rent of the tenant could not be enhanced by contract 
so as to exceed, by more than two annas in the 
rupee, the sum of “Rs, 40-2 and that the 
kabuliat was an attempt to evade the provisions of 
section 29 clause (b) of the Act. 

The provision of the clause (6) of section 29 does not 
apply only to contracts executed at the time of the 
enhancement. The words are sufficiently wide lo 
include contracts executed some years before. MAHA- 


MAYA Kar v. KisHORE OHANG, 18 C. L. J. 502 948 
pee — —— — — Sy HS 35I 
bari wreta — — —— —— — SS 50, cl. (2) —Pre. 


sumption of permanency--Suit not under Bengal 
Tenancy Act. 


Although the provisions of section 50, clause (2), of 
the Bengal Tenancy Act apply only to suits or pro- 
ceedings under the Act, it does not follow that it is 
not open to the Court to draw an inference, -in view 
of all the circumstances, as toa jote having been held 
at a fixed rent from the Permanent Settlement, from 
the fact of long payment of rent atan uniform rato, 
PRAN KrisHna SAHA v. MUKTA SUNDARI Dagsya, 18 C. 
L. J, 193 544 











S. 50, SubD-s. (1)— 
Landlord and tenant—Preswmption -—Protection from 
enhancement — Rent unchanged since— Permanent 
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Settlement—Identily of land— Sub-division or amal- 

gamation. 

16 cannot be laid down as an inflexible rule of law 
applicable to all cases, that a sub-division or amalga- 
mation of land negatives the statutory presumption 
in favour of-a tenant under section 50 sub-section (1) 
of the Bengal Tenancy Act. 


A raiyat, in order to bring himself within the soc- 


tion, is only concerned to show that the particular 
land which is the subject of the suit has been held at 
an unchanged rent since the time of the Permanent 
Settlement, and it is not important that that land 
Should throughout that period have remained a 
separate holding. The burden, however, is upon the 
tenant to identify the land. If there has been a con- 
fusion of boundaries by reason of his own act or con- 
duct, before he can rely upon the presumptions men- 
tioned in section 50, he is bound to satisfy the Court 
and identify the particular. lands in respect of which 
he claims the benefit of the statutory presumption. 
Api? SINGH v, Suknnay Bar, 17 O. L. J. 485. 385 


IGO cl. (c), IGI cl. (a)—Subd-leiting by 

occupancy raiyat without landlord's consent —Perma- 

nent sub-lease ewecute« and registered by occupancy- 

raiyat, whether valid against his landlord — Under- 

raiyat inducted without landlord's consent—‘‘Incum- 
` brance — Protected, interest. 

B , who held an occupancy holding under the plaint- 
ifs, executed a permanent sub-lease in respect of 
the land in favour of the defendant whose óccupation 
of the land had commenced from some time before. 
The lease was registered. The-land devolved on one 
D. who, having made default in payment of rent to 
the plaintiffs, the plaintiffs obtained a decree for 
arrears of rent and purchased the holding in execu- 
tion. They were unable to obtain actual possession 
and brought this suit to eject the defendant: 

Held, (1) that the sub-lease registered in contraven- 





. tion of the provisions of section 85 (2) of the Bengal 


Tenanoy Act was inoperative against the plaintiffs, 
the superior landlords of the occupancy razyat, B.; 


(2) that, as the defendant was in occupation from’ 


before the invalid sub-lease, his status was that of an 
under-raiyat, bub that if he was inducted upon the 
land as an under-ratyat without the consent of the 


plaintiffs, the landlords of the occupancy raiyat, B.,. 
then under section 85 clause(1) of the Bengal Tenancy : 


Aot, there was no sub-lease In his favour which was 


valid against the superior landlords; that consequent." 


ly he did not hold any sub-tenancy which might be 
treated as an incumbrance within the meaning of 
clause (a) of section 161 as against the plaintiffs 
(landlords) auction-purchasers and which the plaint- 
iffs were required to annul; 

(3) that it could not be said that the. defendant had 
alease of land as a protected interest within the 
meaning of clause (c) of section 160 when, as against 
the plaintiffs such lease was invalid, because it was not 


Shown to have been made with their consent, and: 


that,. consequently, the plaintiffs were entitled to 
a decree, FAKIR OHANDRA Sineaa Roy v, BANAMALI 
Sarin, 18 C. L. J, 252 104 


— ——-— — SS: 105, 105A, 106 
— Scope of section 108 A — Record of Rights—Khatian 
—Preprietor of estate purchasing tenure —Holding 








situated within tenure-——Application for settlement of : 
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rent—Non-registration of proprietor’s name as owner 

of tenure, 4f disentitles him to apply under section 

105. 

A proprietor of an estate purchased -within that 
estate a tenure within which a holding of the oppo- 
site party was situated. The name of the proprietor 
did not appear in the khatian of the Record of Rights 
as the owner of the tenure. The proprietor applied 
under section 105 of the Bengal Tenancy Act to have 
& fair and equitable rent settled in respect of the 
holding of the opposite party: 

Held, that the mere fact that the proprietor’s name 
did not appear in the khatian as owner of the tenure, 
was no ground for holding that he was not entitled to 
apply under section 105. 

The obvious intention of enacting section 1034 of 
the Bengal Tenancy Act is that, where a party, with- 
out resorting to the provisions of section 105, applies 
for the settlement of fair rent under section 105 and 
the issue mentioned in section 105A are raised, they 
shall be tried and decided by the Revenue Officer and 
rent under section 105 will be settled accordingly. 
Some of the issue under secLion 103A can: be raised 
by the landlord alone. UPENDRA NATH GHOSE v. 
JAMINI MOHUN Par, 18 C. W. N. 268 3 


105A, 





scope 
37 





—— —— S. IOG, scope of —- Dispute 
as to entry in Record of Rights. 

Where a settlement of land revenue is not being 
or about to be made, a dispute as to an ontry in tho 
Record of Rights, though there has been no "settlement 
of rents,” (that is, when the dispute has arisen under 
Part I of Chapter X of the Bengal Tenancy Act), 
should be decided by the machinery provided in section 
106. KzsHAB PaNDA v. BRoBANI PANDA, 18 C. L. J. 


187 : 538 


— S. 111-—8uit for altera- 
tion of rent —Previous suit by new plaintiff against 
new defendant for khas possesston —Rent receipt filed 
by defendant to show tenancy — Present suit for settle- 
ment of fair vent in excess of rent mentioned in 
rent recetpts—Empiry of three months after publica- 
tion of Record of Rights — Case sent for re-trial — 
Agreement by a party to abide by decision of Court 
whether binding, when suit not maintainable under 
law. » 

The plaintiff's predecessor-in-title brought a suit 
against the defendants for khas possession of certain 
lands. The suit was dismissed on the ground that 
the defendants were tenants under the then plintiff. 
In thab suit, the defendants filed rent receipts 
which were believed by the Court, to show that 
they held the lands at a certain jamz. The plaintiffs 
subsequently instibuted the present suit for settlement 
of fair and equitable rent for the lands which were the 
subject-matter of the previous suit, and they stated 
that the fair rent wasin excess of the jami men- 
tioned in the rent receipts filed in the previous suit, 
The suit was dismissed ‘as not bsinz maintainable 
under section lll of the Bengal Tenancy Aot: 

Hell, that the statemsut of the defendants in the 
previoas suit that thev held the lands at a 











- cortain rent, was admissible in evidencs; that although 


there was no finding in the previous suit as to what 
rent was payable by the defendant yet the 
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rent receipts filed by the defendant in the previcws 
suit to show payment of a particular rent were be* 
lieved by the Court, and the present suit being for 
determination of a higher rent was rightly considered 
asa snit for alteration of rent; but as three months 
had already expired from the final publication of the 
Record of Right, this suit should not be dismissed under 
section 111. 

The case was sent back for trialde movo on tha 
merits. 

Wnaen a suit is not maintainable under the law, an 
agree.nant by a party fo abide by the decision of the 
Court cannot be binding upon him. HIRA KOER v. 








LacHUMAN GOPE 958 
—— ee — — S. 160 (c) 104 
TT: Ti atawan, RS S. 160, cl. (C)—Pro- 

tected interest—Boroj or betel-leaf plantation — 


Plantation, meaning of —Quesltion of fact. 

The word “plantation” in section 169, clause (e), of 
the Bengal Tenancy Act, is one of wide significance 
and would include an assemblage of growing plants 
of any kind that have been planted and, therefore, 
would include a betel-leaf plantation. 

Whether or not a particular assemblage of planta 
comes within the meaning of the term “plantation” 
in the section, must be largely, if nob exclusively, a 
question of fact, Banko Brenary Das v. KRISHAN 
OnaNpRA Boowmick, 18 C. L. J. 170; 18 C. W, 9 





— ——— -—— S, IGI (a) 104 

S. [67—Notice, service of 
—Civil Procedure Code (Act XIV of 1882), s. 80— 
Parties, non-joinder of —Dismissal of swit — Addition 
of a party in appeal —Remand. 

A patniday had made default in paying rent 
io the grantor, the zemindar, and had granted dar. 
patni to others. The grantor, having obtained a decree 
against the patnidar, pub up the estate subject to the 
patmi for sale by auction when no bids approaching 
the amount due were offered. Subsequently, a fresh 
proclamation of sale was issued with po wer to avoid all 
incumbrances under the provisions of the Bengal 
Tenaucy Aot, 1835, seotion 165, when the estate was 
purchased by the respondents who, in their turn, gave 
notice through the Collector of the District to avoid 
al inoumbrauces or sub-tenures, created by the 
patnidar under the provisions of the Bengal Tenancy 
Act, 1885, section 167. The dar-patnidars took no heed 
of the aforesaid notice ostensibly on the ground that 
it was not served as required by the Tenancy Aot. 














‘The notices were serve in the manner preseribed for 


the service of summons by the Civil Procedure 
Code: 

Held, that the service of the notice through the 
Collector in the manner prescribad for the service of 
a summons on & defendant under the Code of Civil 
Procedure was proper servica in fseccordance with 
the requirements of the Bengal Tenancy Act of 1335, 
section 167. 

The omission to make o persou-as an original de. 
feudant doas not render the suit bad for non-joinder 
as against other defendants. 

An order of remand is not bidin law merely b». 
cause n person was alded as a defendant in appeal. 
ANANDA GOPAL Gossarn v. NAFAR Coanori Par, 18 
C. W. N. 259 928 
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Si 170, sub-s. (2) 
--Stranger to proceedings applying to deposit money 
-Notice to decree-holder and judgment-debtor— 
Practice. 

It is an elementary principle of law that no order 
can be made so as to affect the interest of a party to 
the proceedings, till he has been afforded a reasonable 
opportunity of being heard in support of his case. 

This principle applies to cases under sub-section(3) 
of section 170 of the Bengal Tenancy Act. 

Therefore, although that sub-section does not ex- 
plicitly direct the issue of a notice to the decree- 
holder, yet, if an application is made by the judg- 
ment-debtor, notice must be given to the decree- 
holder, and,if an application is made by a stranger 
to the proceedings, notice must be given to the 
decree-holder as well as to the judgment-debtor, and 
if either of them contests the right of the applicant 
to make the deposit, the question must be decided in 
their presence. Ram Natu Marry v, RUDRA NAHANTI, 
18 C. L. J. 142 409 
S. 184 615 


3 
——— ———— Sch. UI, Art. 3— 
Dispossession by landlod— Finding of fact— High 
Court's power to interfere in second appeal —Second 
Appeal, 
Article 3 of Schedule III of the Bengal Tenancy Act 
deprives the plaintiff of his right to come to Cour, 


, 
anticae rem 











ewe wee a 











after the lapse of a certain time, for the purpose of . 


vindicating a claim which is his, and, therefore, it 
must be clearly made out that any particular case 
falls within its terms, which should not be extended 
by use of figures of speech and metaphors. What is 
to be seen in each case is whether in fact there has 
been such digpossession as the Article requires. 

In this case the lower Appellate Court came to the 
conclusion on the facts that there had been no dif- 
possession, and the High Court in second appeal re- 
fused to interfeie with that finding. RUDRA NARAIN 
MAITY v. NATABAR Jana, 18 C. L. J. 89; 18 O. W. N. 
353; 41 OC. 52 431 
— — — art, 6 as amended 113 


sees incisis te: ANE G 615 


TAN —— art, 6 — Limitation — 
Raiyat— Agricultural land—Under-raiyat — Raiyat 
letting land for market—Jf Bengal Tenancy Act ap- 
plicable to such land—Amendment of Article 6, 
Schedule III of Bengal Tenancy Act—Suit instituted 
after amendment— Whether amended Article appli- 
cable when cause of action arose before amendment. ° 
There is nothing in the Bengal Tenancy Act con. 
fining its operation to agricultural land except the 
definition of a raipat which means a person who 
acquires a right tp hold land for the purpose of culti. 
vating it. Thus the law governing ratyats must 
necessarily be concerned only with agricultural land. 
But the definition of an under-raiyat has nothing to 
do with agriculture, but means merely a tenant who 
holds under a raiyat. If, therefore, a raiyat lets his 
land to an under-tenant for other purposes than 
cultivation, that does nottake the land out of the 
operation of the Tenancy Act. An under-raiyuti is 
merely an interest carved out of a raiyati and must 
be governed by the same laws, 











es ii; ratan nandi 





INDIAN OASES. 


(1918 


Bengal Tenancy Act- concld. 


A suit instituted after the amendment of Article 6 
of Schedule IIL of the Bengal Tenancy Act, is 
governed by the Article as amended, even when 
the cause of action arose before the amendment. 
BARHANUDDI CHowpHuryv Lan KHAN 


Berar Land Revenue Code, 1896, s. 
69—Relinquishment—Registered — occupant —Effect 
on rights of co-occwpant. 

Section 69 of the Berar Land Revenue Code does 
not enable a registered occupant, who is a mere co- 
occupant, to destroy by relinquishment the rights of . 
his co-occupants in which :he has no interes; what- 
ever, any more than ib enables a registered occupant, 
who has parted with all interests in the land, to afféct 


' the interests of the actual occupant or mE T 


KISAN v. RAMCHANDRA, 9 N. L. R. 168 


— —  — Ss. 206, 21 I —fore- 
closure suit—Co-occupant party to suit not claiming 
pre-emption as defence in suit ~Subsequent suit for 
pre-emption —Res judicata — Notice, when sufficient. 
The failure to advance a claim to pre-empb as a 

defence to a suit on a mortgage does not have the | 

effect of making the claim for pre-emption res judi- 
cata. 

The manner of giving notice is laid down in sec- 
tion 206 of the Berar Land Revenue Code, and no 
other kind of notice is sufficient to deprive the - 
occupant of his right to sue for pre-emption under 


section 211 of the Code. Baru v. ANAND, 9 N. L. R. 
143 287 


— ——— —— — — Sa 211 287 


Berar Patels and Patwaris Law, 
1900, ss. 9, 11, 20, 21 —Patwari and his 
substitute — Contract to distribute remuneration of 
office — Void. | 
A private contract between a patwari and his sub- 

stitute to distribute the emolumenta of the office of 

patwari is void under the Berar Patels and Patwaris 

Law. Tatra v. GANGARAM, 9 N. L. R.1758 855 


— — — SS, 11,20,21 855 
Bombay Civil Circular No. 96, r. 15 
(D 123 








e 





Bombay Civil Ccurts Act (XIV of 
1874), s. 24 783 


Bombay District Municipal Act (III 
of 1901), ss. 113, 122—Azistence of en- 
croachment for more than 12 yeurs — Statutory con- 
ditions for emercise of power unde) the section as laid 
down therein to be fulfilled. 

Under section 118 or section 122 of the Bombay 
District Municipal Act, 1901, it matters not whothe. 
an encroaghment which is objected to has been in exist- 
ence for twelve yearsor more;the statutory conditions 
regalating the exercise of the power under either 
section must be shown to exist. DakonRE Town Mu- 
NICIPALITY v. ANUPRAM HARIBHAI, 15 Bom. L. R. 833 


313 
—— —— —— $. 122 313 


Bombay Land Revenue Code (Act 
V of 1879as amendea by Act VI 
of 1901), S. 56—Non-payment of revenue — 
Forfeiture of land-—Re-grantto owner in new tenure 
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Bombay Land Revenue Code—concld. . 


— Incumbrances put an end to—-- Equities —- Trusts Act 

(II of 1882), s. 90. 

In 1895, A. mortgaged his land to B. A condition of 
the mortgage was that the mortgaged property should 
remain in the possession of the mortgagor and that he 
would be liable to pay the Government assessment. 
The assessment for the year 1900-01 fell into arrears 
and in consequence the Collector made a demand for 
payment from A. and B., but neither of them made 
payment, 

In May 1902, the Collector ordered the forfeiture of 
the land and in July 1902, the land was restored to 
4. under a new tenure. B.sued for a declaration 
that the order of forfeiture passed by the Collector 
was illegal and, in the alternative, that B. was entitled 
to all the rights acquired by A. under the new tenure: 

Held, (1) that under section 56 of the Land Re- 
venue Uode, as amended by Act VI of 1901, the land 
vested in A. free from the incumbrance which had 
been created in favour of B. and from the equities 
theretofore existing between A, and B; 

(2) that the fact that the default made by A. in the 
payment of the assessment was made frandulently 
was immaterial; 

(8) that the order of forfeiture was perfectly legal 
and the rights acquired after the re-grant by A. did 
not enure for the benefit of B; 

(4) thatsection 90 of the Trusts Act had no appli- 
cation to the case as there wasa clear statutory pro- 
vision to the contrary in section 66 of the Land 
Revenue Code. Venu SHIVLAL v. Kanu UKHARDU, 
15 Bom. L. R. 827; 37 B. 692 310 


Bombay Vatan Act (V of 1886), ee 
Buddhist Law-—Payin property changing its 


character—Presumption. 
When payin property changes its character during 


a marriage, the presumption is that it has become, 


letetpwa of that marriage. 
Bor. L. T. 174 


Burden of proof—Abatemont of rent 750 
—— —— —— — Fraudulent transfer 333 


— — Pedigree extracted from 
Settlement ^ Record-- Presumption- Legitimaoy — 
Parentage as given in memorandum of appeal, whe- 
ther proof of legitimacy —HBeversioner, what must 
prove 274 


Burden of proving undue 
influence and failure of consideration where execu- 
tion of deed admitted 581I 


Allegation that bond has 
been materially altered—Material alteration— Inter- 
polation of clause for payment of compound interest, 
4f avoids instrument. 

Where a suit is brought upon a mortgage-bond and 
the defendant alleges that after the execution of the 
bond the mortgagee interpolated therein a clause for 
the payment of compound interest without tha know- 
ledge and consent of the mortgagor, the burden lies 
upon the defendant to establish that the clause in 
quostion was an alteration made subsequent to the 
execution of the bond without the knowledge and 
consent of the executant. 

A covenant for the payment of interest is a very 


Ma Tan v. Ma Ka Yin, 6 
227 








[n d 




















material part of the mortgage-bond; consequently, the 
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Burden of proof—concld. 


addition of a clause for payment of compound in- 
terest without the knowledge and consent of tho 
mortgagor is a material alteration of the instrument, 
and avoids it, ACHYUTANUNDA BHATTACHARYA v., RAM 
Nata BHATTACHARYA, 18 C. L, J. 364 














Frame of wsue—Party ac- 
cepling onus. 

Where œ party has accepted the issues in tho 
form in which they are framed, which shows the 
burden of proof to lie on him, heis not entitled to 
set up the case in the Appellate Court that the burden 
of proof was on the other party. RATHNAGRAMANY V, 
YEERABUDRA ÁlIYAR, 25 M. L. J. 281; (1913) M W.N. 
751 96 








a aeri 





Ownership in bed of natural 
qwater-course-—Hvidence—Having land on both sides 
oj channel—Slight diversion —Insufficient proof. 

In the case of a natural water-course, tho person 
claiming the bed of the stream as his property as 
against the Government has to prove that he is the 
owner, 

The facts that the plaintiff is shown to have lands 
on both sides of the stream as his property in docu- 
ments to which the Government was no party and 
that at a point in the channel outside his lands there 
had been a slight diversion, are not sufficient to 
establish his ownership. KRISHNA BHATTA V. SECRE- 
TARY OF STATE, 25 M. L. J. 161 


Calcutta Municipal Act (III B. C. of 
1899), SS. 3, suD-s. (22), 408 —" Owner 
—Shebait not in turn, nor in possession of debuttor 
property, whether owner—Liability for non-compli- 
ance with directions to improve busti. 


Where certain shebatis of a deity worship it and 
manage the debutter properties in turns, one of them 
who is out of his turn and, therefore, not in posses- 
sion of the debutter properties and also has no control 
over the management of the same and does not re- 
ceive the rents from the tenants of the properties, 
does nob come within the definition of the term 
"owner" under section 3, sub-section (32), of the 
Calcutta Municipal Act, and is, consequently, not liable 
to be punished for non-compliance with the directions 
contained in a notice nnder section 408 of the Act 
for carrying out certain improvements in a busti 
which is included in the debutter properties within 


Calcutta, Rarenpra Lat MITRA v. CORPORATION OF 
CancurrA, 17 C. W. N. 1084; 14 Og. L. J. 56698. 169 
— ——— — Sa 408 169 








Cause of action Complaint of defamation 
made—Malicious prosecution 703 


— —— —— — — — Suit—Unjust decree 935 


Central Provinces Land Revenue 
Act (XVIII of 1881), s. 67E 272 


Central Provinces Tenancy Act (XI 


of 1898), ss. 62 (2), 63 (D, 69 (c)— 
Tenant of sir land — Holding consisting entirelyo] sir 
land—Ordinary tenant —Suit for ejectment under 
section 69 (c) — Cognizable by Revenue Officer — 
Plaintiff alleging defendant to be tenant of mir 
cannot oust jurisdiction of Jtevenue Officer by the 
allegation that defendant is  trespasser— Holding 
over — Tenancy continued, 
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Central Provinces Tenancy Act— 
concld. _ 


Section 62 (2) of the Central Provinces Tenancy 
Act, 1898, is concerned only with agreements for the 
cultivation of land in partnership with the proprietor 
and its effect is simply to enable the Local Govern- 
ment to makea tenant of a person who otherwise 
would not be a tenant ab all. 

That a tenant whose holding consists entirely of 
sir land is an ordinary tenant appears sufficiently 
from sections 63 (1) and 69 (c) of the Tenancy 
Act, and a suit for ejectment under section 69 (c) of 


the Tenancy Act is one between landlord and tenant, 


and cognizable only by a Revenue Officer. 

Where a plaintiff has, by his statement of facts, 
committed himself to the position that the defendant 
was a tenant of sir, he cannot be allowed to oust the 
jurisdiction of the Revenue Officer by alleging the 
defendant to be none-the-less a trespasser. 

Until actually ejected, the person to whom sir land 
alone islet continues to bein law a tenant, nob a 
trespasser, even though the period for which he 
- originally contracted to hold has expired. NARAYAN 
v. BisRAM, 9 N. L. R, 158 

— S. 63 (1) 607 

—— ——— —— S. 69 (C)—Tenant of 

sir land 607 
Charge equitable—Construction of docu- 
ment 520 


Á 








a m 








Interest —Mortgage by conditional sale 





53 

— Interested person making payment to save 

estate 397 
Charity. See Trost. 

Charter Act 24 & 25 Vic. C., 1861, 

S. I5 381 


Chota Nagpur Landiord and Te= 
nant Procedure Act (I B. C. 1879), 
SS. 31, 88, 94 955 


Chota Nagpur Tenancy Act (VI B, 
C. of 1908), s. 47—-Right of raiyat in hold- 
ing—Mortgage—Prohibition of order for sale of 
raiyat’s right ty Couwri—Such order for sale after 
extension of Act, wholly ilegal—Hstoppel against 
mortgagor. 

Section 47 of the Chota Nagpur Tenancy Act 
provides that, subject to three provisos, no decreo 
or order shall be passed by any Court for the sale 
of the right of a raiyat in his holding, nor shall 
any such right be sold ia execution of any decree 
or order. 

In Manbhoom, a preliminary decrees on the mort- 
gage of a ratyai’s holding was passed on Jane lth, 
1969, and the final decree for sale was made on 
November 26th, 1910. Inthe Interval between the 
two decrees, the Chota Nagpur Tenancy Act was ex- 
tended to Manbhoom. Subsequently, the sale actually 
took place and was confirmed although the judgment- 
debtor objected to both the proceedings: 

Heid, that the sale was in direct contravention ‘of 
section 47 of the Act and must be set aside, und 
that the judgment-debtor was not estopped from 
bringing to the notice of the Court, what the Court 
must be taken to know of itself, that there was 
a distinct provision of the law which prevented 
the sale of the property. LAKSHAMI BIBI KUJRANI v. 
ATAL BEHARI HALDAR, 40 C, 634 
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Circumstantial evidence —Conviction — 
Facts to be inconsistent with innocence of accused — 
Reference —Disagreement between Judge and Jury — 
Reference when to be made to High Couri—Ürimi- 
nal Procedure Code (Act V of 1808), s. 307. 


In cases of cireumstantial evidence, the facts found 
Should be inconsistent on & reasonable hypothesis with 
the innocence of the accused before a conviction is 
pronounced. 

It is not in every case of doubt nor in every case 
in which a view different from that of the Jury can be 
entertained on the evidence, that a reference under 
section 307 of the Criminal Procedure Code is to be 
made to the High Court; the verdict of the Jury 
should be manifestly wrong before such a reference 
is made. FMPEROR v. SURNAMOYEE Biswas, 14 Or, L. 
J. 660 900 


Civil Procedure Code (Act XIV.of 
1882), ss. 43, 367, 368 —Substitution of 
representative for deceased defendant —Babooana 
grant —Charge —Interested person making payment to 
save estate, tf gets charge on estate. 


In 1905, the plaintiff brought a suit against J. to re- 
cover Rs, 18,738 odd on account of arrears of revenue 
and cesses due for J.’s moiety share in certain Babno- 
ana properties. In accordance with the terms ofa 
compromise previously entered into, J.'s brother, E., 
who was the owner of the other half share of the pro- 
perty, was made a defendant in that suit. During the 
pendency of the suit, J. died, and a dispute arose be- 
tween his widow and his brother (the two defendants 
in the present suit) as to the possession of the share 
left by J. 

The plaintiff got F., the brother, substituted stating 
that he did not want a decree against the widow and 
obtained a decree against E. alone. The widow was 
successful in a suit brought by her against Ji, for pos- 
Session of the half share of the property left by her 


‘husband. Thereupon, the plaintiff brought the pre. 


sent suit for a declaration that J. made default to the 
extent of Rs. 18,738 odd,-that the Court shonld hold 
that the widow having been in possession of the 
estate was liable to pay the arrears covered by the 
decree in the suit of 1905, and fora declaration that 
the arrears were a charge on J.'8 share of the Babooana 
property: J 

Held, (1) that section 43 of the Civil Procedure Code 
of 1882 was not applicable to the suit and that it was 
not barred under that section, for the plaintiff was 
not splitting up his cliims but, on the contrary, 
claimed the whole amount due from she estate of J.; 
that the provisions of section 867 of the Code of 
1882 applied only in the case of the death of the 
plaintiff and had no application tothe case of the 
death of a defendant; that it was forthe plaintiff to 
choose under section 368 against whom he proposed 
to proceed when the defendant died, and if some 
one else, with an adverse claim to the nominee’ of 
the plaintiff, wished to be made the representative, 
he should have been added by the plaintiff às a 
party, and that the widow in the present case 
could not be bound by the previous decree: 

(2) that the condition in a Babosana grant 
for maintenance that the grantee should pay the 
Government revenue to the grantor, did not suffice to 
create a charge upon the Babooana estate; that there 
was no general rule of equity to the effect that any 
person having au interest in an estate, who made a 
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Civil Procedure Code —(1882) —contd, 


payment to save-the estate, obtained à charge on 
the estate; and that the suit was barred by limita- 
tion. RAMESHWAR SINGH v. JANESHWARI BABOOSHIN, 
18 C. W. N. 199; 19 C. L. J. 19 397 

928 


——— 8. BO 


ss. 244, 258, 375-- 
Civil Procedure Code (Act. V of 1908), s. 47, 
O. XXI, r. 2-~Certrficate of payment or adjustment 
to be fiied in Court whose duty is to ewecute—Appel- 
late Court not lo execute decree-~-Filing of ceritficate 
of payment in wrong Court, effect of — Compromise 
petition to Appellate Court—Appeal withdrawn-— 
Original decree not superseded— Decree for possession 
of immoveables-—Adjustment question can be gone 
into under section 47 of the Code. 

According to the Civil Procedure Code, 1882, sec- 
tion 258 and also according to Order XXI, rule 2, of 
the Civil Procedure Code, 1908, a certificato of pay- 
ment or adjustment should be filed in the Court 
whose duty itis to ewecute the decree. 

The Court whose duty itis to exeoute a decree is 
the Court that has passed the decree, and not the 
Court to which an appeal from the decree is preferred. 

The filing of a compromise petition under section 
375 of the Civil Procedure Code of 1882, cannot be 
‘treated as the filing of the certificate of satisfaction 
under section 258. 

The filing of a certificate of satisfaction in the 
_wrong Court and obtaining an order ‘recorded’ 

from the wrong Court cannot be treated as legally 
valid. 

Where a compromise petition to the Appellate 
Court prayed for an order to strike the appeal off the 
file as withdrawn, and the Court dismissed the appeal 
accordingly by a separate order, separate from the 
order which recorded the petition, the original decree 
could not be held to have been superseded. by a fresh 
decree, or to have been set aside by the compromise 
petition itself, 

So far as a decree is one for possession of immove- 
ables, the question whether satisfaction of the decreed 
relief has been given out of Court to the decree- 
holder can be gone into under section 244 of the old 
Code (section 47 of the Code of 1908), notwithstand- 
ing the absence of a certificate of satisfaction. KRLU 
Nair v, MEENAESHI, 25 M. L. J. 586; 14 M. L. T. ESO 


——— ——— Sa 258-— Adjustment 
639 




















SS aan eme a 295 961 
———— orn — S. SIS 774 
Kn ——— — —- S4, 368 397 

—— — — 8. 375 639 
——— —— —— —— Sa 441 288 








HN GREGEM SS. 441 9 443, 456, 
462-—Nepresentation of minor in suit—Compro- 
mise on~ his behalf by guardian—Restoration to 
original position—Suit by minor to set aside decree 
passed on compromise made by his guardian— 
Specific Relief Act (I of 1877), e. 42. 


Where A. had represented minors in a suit for 
pre-emption, without being appointed guardian ad 
litem by the Court as required by eection 443 of the 
Civil Procedure Code of 1882 and entered into a come 
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Civil Procedure Code—(1882)—conceld. 


promise on their behalf without drawing the atten- 
tion of the Court directly to the fact that a minor 
was a party to the compromise as section 462 of the 
Civil Procedure Code of 1882 required: 

Held, (1) that the minors were notin law repre- 
sented in the suit; 

(2) that the deoree was not binding on thom; 

(3) that the compromise was of no effect against 
them; 

(4) that they were entitled to be restored to the 
position previous to the irregularity complained of. 

Section 42 of the Specific Relief Act does not apply 
toa suit by a minor to have a decree passed in ù 
previous suit set aside on the ground that the mince 
was not properly represented in the previous suit. 
PARTAB SINGH v. BHABUTI SINGH, 17 C. W. N 1165; 
(1913) M. W. N. 785, 14 M. L. T. 299; 25 M. L. T. 492; 
11 A. L. J. 901; 16 O. C. 247; 18 C. D. J. 384; 15 Box. 
L. R. 1001; 35*A. 487; 40 I. A. 182 288 P. C. 


— — — SS. 443, 456, 462 
288 


——— — ——— —— — 8. 982A 866 


Civil Procedure Code (Act V of 
1908), Ss. 2 47, O. XX, ra 14— Oudh 
Laws Act (XVIII of 1876), s. 15 —Order dismissing 
pre-emption suit for non-payment of purchase-money 
within time, whether appealable as decree—Non- 
payment of purchase-money within time, whether 
relates to execution of decree, 

A decree, in so far as it declares that in default of 
payment of the amount specified therein within a 
specified period the suit shall stand dismissed with 
costs, becomes a decree for dismissal on tho happen- 
ing of such default and is appealable as such. 

The question whether a pre-empter has paid the 
amount fixed by 2 pre-emption decree within time or 
not is a matter affecting the operation of the decree 
and strictly does not relate to its execution within 
the meaning of section 47 of the Civil Procedure 
Code. BHARATH Sines v. DHARAN SINGH 193 


— — ss. 2, 104, 148— 
Pre-emption decree — Extension of time for payment of 
purchuse-money —- Power of Court —Appeal — Decree — 
Order. 

Section 148 of the Civil Procedure Code does not 
entitle a Court to extend the time fixed by a pre. 
emption decree for the payment of the purchase- 
money. 

An order made under section 148 is not appealable. 
Is is not a decree within the definition in section 2, 
nor is if an order covered by section 104. SURANJAN 
SINGH v, RAxBARAL LAL, ll A. L. J, 950; 35 A. 682 

585 
S. 2 cl, (2) — Appeal 

— Decision on preliminary issues of limitation and 

res judicata in plaintiff's favour. 

The decision ‘of a Courtin favour of a plaintiff 
upon the prelimiuary issues in bar as to limitation 
and res judicata, 18 nob a decree within the meaning 
of section 2 (2) of the Civil Procedure Code, and, 
therefore, is not &ppenlable. Suis BAARAN Soav. 
JANKRI Nats Dey, 18 C. L. J. 78 387 
S. I I —Hes judicata —Co. 
defendants — Fürst swit dismissed —— Appealability 
thereof —Competency of Courts—Guardian's negli- 
gence. 
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If a plaintiff cannot get at his right without try- 
ing and deciding a case between co-defendants, the 
Court will try and decide that caseand the co-defend. 
ants will be bound. The decision in a previous 
suit on a matter raised and actively contested be- 
tween co-defendants will operate as res judicata in a 
subsequent suit in which such co-defendants are 
arrayed as plaintiff and defendant. 

Negligence of a guardian can be relied on as an 
answer to a plea of res judicata, 

The fact that the defendant in tke previous suil 
had no right of appeal against the decision, because 
the suit was dismissed, will not affect the operation 
and the bar of res judicata, when such defendant, 
having the right to be joined as a plaintiff, chose to 
contest the suit as a co-defendant. 

Notwithstanding a suit is dismissed, ika defendant 
has anything to complain of, he has a right of 
appeal. For the purpose of determinidg whether or 
not the adjudication is appealable, it is open to the 
parties to go behind the decree and see really what 
the adjudication is. 

The plaintiff is not entitled to add causes of ac- 
tion to what may be called the original cause of 
action forthe parpose of swelling the amount of 
the valuation. It is open to a Court to split up 
the causes of action in the subsequent suit and to 
find thatif one of the causes of actionis the same 
as that relied upon in the earlier suit and that, al- 
though taking all the causes of action together the 
second suit may be said to be outside the jurisdic. 
tion of the original Court, yet if the subsequent 
question be- within the jurisdiction of the origi- 
nal Court and was determined by it, it is no 
answer to say that the whole -suit is beyond its 
jurisdiction. RANGANATHAN  ÜHETTY v. LAKSHMU 
AMMAL, (1913) M. W. N. 620; 14 M. L. T. 189; 25 M. 
L. J. 379 . I5 


———— m ÁÀ — ái 








S, lI—Res judicata — 
Previous decision based on more than one findiny— 
Principle applicable. 

Where in the prior suit the judgment is based on 
the findings on two issues, one of which would be 
sufficient to sustain the judgment, the decisions on 
both the issues would be res judicata, 

The principle that one alone is res judicata 
which would be logically prior is unsound. It 
would be often impossible to apply the rule of 
logical priority, MOoDUKURI VENKATARAJU v. MASINA 
RAMANAMMA, (1913) M. W. N. 775 258 


— —— S., ll-—Res jndicata— 
Whole body of Pana suing whole body of another 
Pana —Difficulty in identifying predecessors of each 
and all parties in subsequent suit timmaterial— 
Presumption of former suit being inter partes— 
Limitation—Paper possession of banjar land in 
evecution—- Sufficient possession. 








Plaintiffs, all the proprietors of Pana K. of a 
village, sued defendants, all the proprietors of 
Pana L. of the same village, for possession of a particu- 
lar piece of banjar land, and got a decree as against the 
defendants generally. Before the Appellate Court, 
only five of the defendants appeared, and the case 
was remanded with the remark that the only matter 
then in dispute was the land in possession of the said 
five defendants-appellants, and directing the first 
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Court to ascertain and report what plots of land were 
in possession of those five defendants and since how 
long. On the report, however, the Qourt of Appeal 
confirmed the decree of the Court below. Plaintiffs 
actually executed thisdecree and obtained ‘possession’ 
of the land in dispute. 

Subsequently, all the proprietors of Pana K. again 
sued all the proprietors of Pana li, for possession 
of the same piece of land: 

Held, (1) that the title to the land in dispute was 
res judicata; 

(2) that the previous suit was not limited by the 
action of the Appellate Court to the plots in the hands 
of the five defendants-appellants, and 

(3) that, notwithstanding the difficulty that might 
exist about identifying the parties in the former case as 
the predecessors-in-title of each and all of the parties 
of the subsequent suit, the doctrine of res judicata 
did apply, for in both cases the body of proprietors 
wag involved, and, in the absence of evidence to the 
contrary, it could be safely and properly presumed 
that the earlier case was inter, parles; 

(4) inasmuch as plaintiffs got possession of the 
banjar land in dispute in execution of the decree 
in the former suit, is was for the defendants to show 
that they ousted plaintiffs more than 12 years before 
suit. 

In cases of disputes over banjar land, ‘paper’ posses- 
sion by means of decree and its execution is sufficient 
possession. Pirtaiv. Ratti Raw, 18 P. L. R. 19145 
19 P. W. R. 1914 972 


— - - SS. IG cl. (d) 17 

99; O. I, r. 3; O. II, r. 3—Gause of action— 
Jurisdiction —Misjoinder of causes of action —Suit 
for declaration ‘of plaintiff's title to immoveable 
properties situate in different districts —Sust brought 
in one district—Lease by one of several defendants. 


A Hindu boy died, leaving as his heirs his mother, 
A., and four brothers, B., C. D. aud E, The property 
left by the deceased was situate in the Districts of 
Nadia, Burdwan, Gaya and Patna. 

A. brought a declaratory suit at Nadia against her 
four sons, ard one F. residing at Gaya, praying that 
her title may be declared to 1/ith share of the pro- 
perty left by the deceased. It was alleged in the 
plaint that B., C., D., and E. had leased the property 
without any mention of A. and that, consequently, Á.'s 
right had been prejudiced. Only one specific in- 
stance of a lease of the property was given, viz. 8 
lease of the Gaya property granted by B. to F. It 
was not specified what other property had been. 
leased nor were the names of any ather lesseas given, 

The suit was tried by the Nadia Court: 

Held, Per Ray, J., (whose opinion prevailed, being 
in agreement with lower Court’s opinion), 

(L) that the invasion into A.’s right at Gaya could 








be properly considered as anattack on the whole of we 


the property inherited by A. from her deceased son; 


(2) that, consequently, there was no misjoinder of 


causes of action; 

(3) that, under section 17 of the Civil Procedure 
Code, the Nadia Oourt had jurisdiction to try the 
suit. 

Per Cox, J., dissenting: 

(a) thatthe suit was bad for misjoinder of causes 
of action; i 
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(b) that the suit affecting the Gaya property must 
be tried in Gaya under section 16, clause (d), 
Civil Procedure Code: 

(c) that section 17, Civil Procedure Code, applied 
only when there was one cause of action 

is with respect to property situated in different 
districts and not to cases when the causes of 
action were in themselves distinct; 

(d) that Order I, rule 3, dealt only with parties 
and not with causes, of action, and did not 
justify the joinder of different causes of 
action; 

(e) that Order TI, rule 3, did not avail A. because 
the causes of action arising in Nadia which 
she desired to unite with her cause of ac- 
tion against F., were not themselves causes of 
action against F; 

(f) thas section 99 of the Civil Procedure Code 
did not apply because the objection to mis- 
joinder in .this case went to the jurisdiction 
of the Court. 

A litigant’s rights cannot give him any cause of 
action. He notonly must have a right but that 
right must be infringed before his causeof action 
arises. 

* The defences and titles of the opposite party have 
nothing whatever to do with the cause of action 
which arises out of the infringement of the plaintiff's 
right and not out of the reasons for that infringement. 
rder I, rule 3,does not mean thatif there is a 
series of unconnected transactions and the plaintiff 
is entitled to relief against one person with respect 
to one of these transactions and against another 
with respect to another, both persons can be joined 
as defendants. In order that both persons may be 
joined as defendants, both of them must be converned 
“ inthe whole series as a series, though thoir liability 


may arise from particlular transactions in the series ` 











Bat GOBIND SINGH v. Gaga LAKSHMI DASI 438 

—— S. 17 438 
——— — ———— Sy 20 789 
——— —— S. 45 (C) 612 
——— S. 47 639 








————— 8, 47— Question whether 
amount fixed by pre-emption decree paid in time 
193 
S, 47 — Execution of 
decree—Purchase by decree holder— Application for 
setting aside of sale by assignee of judgment-debtor on 
ground of fraud, collusion and limitation — Whether 
assignee can raise question of limitation —Res judi. 
cata — Evidence Act (I of 1872), s. 44. 


A mortgage decree was made absolute on July 24, 
1604. In 1907, the mortgaged properties were trans. 
ferred to T. In September 1909, the deoree-holder 
applied for execution, and notices were issued to 
the judgment-debtor who failed to appear. The 
mortgaged properties were then auctioned, and were 
purchased by the decree-holder who obtained 
symbolical possession. After a few days, T. 
applied to have the sale set aside on the ground that 
the decree was satisfied and time-barred and 
was fraudulently and irregularly executed. The 
first Court held that as the judgment-debtor did 
not object, T, his legal representative, could not be 
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allowed to re-open the question of limitation ag the 
matter was res judicata, and fixed a date for tha 
disposal of the rest of the cage. T. appealed to the 
lower Appellate Court. Objection was taken by the 
decree-holder to the competency of the appeal on 
the ground that as the order of the tirst Coart was 
not a final order but an interlocatory one 
no appeal lay. The lower Appellate Court 
held that the order of the first Court fell under 
section 47 of the Civil Procedure Code and that 
the appeal was, therefore, competent. On the merits 
it held that the first Court was wrong in holding 
that T. could not raise the question of limitation on 
the ground of res judicata, and remanded the case 
directing the first Court to allow the parties to 
adduce evidence on the question of limitation. The 
decree-holder appealed to the High Court. A pre- 
liminary objection was taken to the competency of 
the appeal on the ground that no appeal lay against 
an Ten 3 remand: 

eid, that the application of T. being under secti 
47 of the Civil Procedzre Code, there vis an dies 
the High Court, that the appeal to the lower Appellate 
Court was also competent, and that the applicant was 
entitled, under section 44 of the Evidence Act, to raise 
ir oe and adduce evidence to prove the facts 
stated in his application, RAMDHANI SHA v. 
18 C. L. J. 264. em D DL 








VM eig 





S. 4B — Applicatio 
execution after Ocde had come into Nec "Bar d 
fresh application for execution after twelve years 
from date of decree—Application for execution after 
twelve years in continuation of previous execution 
within that time, whether barred under section 48 — 
Theory of continuation —Interruption of previous 
application by circumstances beyond decree-holder’s 
control. 

Section 48 of the Civil Procedure Code of 1908 
applies to applications for execution of decrees mado 
after that Code came into operation. 

À mortgage decree was made absolute on Feb. 
ruary lst, 1900. "There were several applications for 
execution, one of which was made on J uly 9th, 1902, 
There was another applicacion made on December 12th 
1910, which was in continuation of the application of 
July 9th, 1902. The present application, filed on Augusb 
9th, 1912, was made in continuation of the previous 
application of December 12th, 1910, The judgment. 
debtor objected on the ground that the present ap. 
plieation was barred under section 48 of the Civil 
Procedure Code: 

Held, that section 48 provided that no order for 
execution should be made upon any fresh application 
after the expiry of twelve years from the date of the 
decree; that the present application was not a fresh 
application within the meaning of the section ib 
being an application in continuation of the previous 
applicatiou, and that, consequently, the present appli- 
cation was nut barred under section 48. 

The theory of continuation applies only where the 
previous application has been interrupted by reason 
of circumstances over which the decree-holder hag no 
control, MUHAMMAD NABI Reza v. WILLIAM ALFRED 
THOMAS 923 


S. 50 (2) —Oentral Pro. 
vinces Land Revenue Act (XVIII of 1881), s. 67.8 — 
Government ryot-—Jwudgment-debtor deceased—~Crops 
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grown by heir not liable to atlachment in execution of 

decree—Liability of legal representative—Hatent of 

liability and nature of property liable. 

Crops grown by the widow ofa deceased Govern. 
ment ryot governed by section 07-E of the Central 
Provinces Land Revenue 406, 1881, cannot be regarded 
as the property of the deceased and are not liable to 
attachment in execution of a decree against the 
latter. 

Section 50 (2) of the Civil Procedure Code lays 
down the extent of the liability, bub the liability is 
not necessarily confined to the propersy which has 
come to the hands of a legal representative. 

To fasten liability on the heir-at-law or the legal 
representative, the right which has devolved must bo 
property which can be disposed of for the purpose of 
satisfying the debt, NaTHMAL v. Musammat MATTOO 
9 N. L. R. 137 2 


—— A 





———Ó —— S. 51, O. XL, Ka I, 
O. XXXIV, rr. 4, 5 and G—Receivers, law 
as io appointment oj—Equitabla execution—Right of 
mortgagee to proceed against mortgagor personally— 
Mortgagee, right of,to realize rents and profits of 
mortgaged property in reduction of mortgage.debt— 
Possession of mortgagors when to be disturbed, 

A mortgagee has no right to proceed against his 
mortgagor personally till the whole mortgage- 
security has been sold and thereafter another decree 
obtained by the mortgagee for the recovery of the 
balance due to him from the mortgagor personally. 

"Mere convenience of the decree-holder is nob a 
sufficient consideration to justify the appointment of 
& Receiver. 

One of the. mortgaged properties proving to be 
unsaleable, the mortgagee in execution of his sale. 
decree applied for the appointment of a Receiver to 
realize the rents and profits of that property. But 
ab the same time he was entitled to bring the other 
mortgaged properties to sale, and there was nothing 
to show that his security had become inadequate or 
that the other mortgaged properties would prove in- 
sufficient to pay off the debt: 

Held, that, under the circumstances, the mortgagee 
was not entitled to have the Receiver appointed, the 
mere fact of one property proving to be unsaleable 
being no ground for dispensing with the sale of the 
remaining ones. MUHAMMAD Hossain KHAN v. AMAR 














6 O. 0. 238 . 283 

Cuanp, 16 O MENS ee 612 
—— aana Su 55 (3) 293 

Donu akak aaa ajahan amana E GO 950 


———— —— Sa 68 — Ancestra! 
perty—Sale of grove with house— Jurisdiction, . 
An ancestral grove together with a house standing 

in it, which has been assessed with Government 

revenue, can be sold in execution of a decree only by 

a Collector under section 68 of the Code of Civil Pro. 

cedure. FavMATUL KUBRA v. ACHCHI BEGAM, ll A 

L. J. 1009 831 
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yateable distribution to be made to Court passing 
deciee—-District Munsif exercising power of Court 
of Small. Causes— Decree passed as Judge of Small 
Cause Court—Assets held ar Munsif — Power to pass 
order of distribution in execution of decree without 


transfer of decree. 
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An order for rateable distribution, under section 73 
of the Civil Procedure Code, can be made only in 
favour of a person who, prior to the receipt of the 
assets in Court, has applied to the Court for execution 
of his decree. 

A District Munsif, holding assets in his ordinary 
jurisdiction, cannot order rateable distribution on the 
application of the holder of a decree passed by the same 
officer in exercise of his jurisdiction as a Small Cause 
Court without transfer of the decree in accordance 
with law to his Court ds District Munsif, ChHELLA 
NARASIAH v, SoNTAN OBBAYYA, 25 M. L, J. 601 869 


—— S. 73 — Rateable distri- 
bution-— Two attaching decree holders —One executing 
his own decree—Other executing attached decree— 
Right to claim rateable distribution. 

A. sued B. and before jndgment attached a decree 
which B. had obtained against C. As suit "was 
decreed and in executing his decree, 4, applied 
for the execution of the decreó against C. The 
proceeds of execution were paid into Court, D., 
another decree-holder against B., “made a similar 
attachment and claimed rateable distribution. It 
was contended by D, that as A. had not executed his 
own decreo but merely applied for execution of, 
the attached decree, he was not entitled to rateable 
distribution: 

Held, that as A. had applied for the execution of 
the attached decree, only to the extent of the amount 
due to him under-his own decree, he wasin effect 
executing his own decree and was entitled to 
rateable distribution. VENKATAYA HEGGADE v. KUP- 
PANNA, (1913) M. W. N. 1021; 14 M. L. T. 633. GII 


—- S. 86—Prince or Chief 
when can be made a party. 


Section 86 of the Civil Procedure Oode definitely 




















lays down in what cases Municipal Courts have the 


power to adjudicate upon any matters whatsoever as 
against Princes and Chiefs referred to in the section 

Section 86 is exhaustive and it applies when a 
Prince or Chief is to be brought on record against his 
will, whether he is sued as Prince or Chief or in any 
other capacity. KUTHALIDATH Narayan MOOTHA v. 
Tar CocgtN Srroar, (1913) M. W. N. 977; 14 M. hT. 
486 


—— —— —— — Sy 95—Appeal 756 


— S.. 99— Appeal — Appeal 
from preliminary decree filed, when final decree had 
been made —No appeal from final decree —-If appeal 
from preliminary decree may be entertained. 


Section 99 of the Civil Procedure Code of 1908, 
does not relieve the person, who appeals from a preli- 
minary decree, from the necessity of appealing against 
the final decree, nor does it provide how, if the 
preliminary decree is contrary tothe terms of the 
final decree, the final decree is to bs interfered with 
after it has been allowed to stand without any appeal 
being preferred against it. 

Therefore, an appeal against a preliminary decree 
preferred after the final decree had been passed, 
must fail if the final decree still stands unquestioned 
and unchallenged on appeal. KHIRODAMOYI Dasi v. 
ADHAR CHANDRA Gauossz, 18 U. L. J. 321 516 
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—— S. 99 —Misjoinder —Deci- 
ston of first Court tn favour of plaintiff .—Whether 
Appellate Court can reverse —Appeal—Power of Ap- 
pellate Court on question of misjoinder. 





T ——  — nt PP À 


Section 99 of the Civil Procedure Code provides . 


that no decree shall be reversed * * * in appeal 
on account of misjoinder of parties or causes of ac- 
tion. The effect of the section is that when a 
Court of first instance decides a question of mis- 
joinder in favour of the plaintiff, there is an end of 
the matter, the defendant being precluded frum raising 
the question in appeal, the Appellate Court 
had no power to dismiss the suit on the ground of 
misjoinder. Himat KHAN v. SHER Kuan, 18 OC. L. J. 


260 537 


S. 100 — Second appeal 
against decision of lower Appellate Court —Rejerence 
to the original Court's decision erroneous. 

On a second appeal under section 100 of the Code of 
Civil Procedure, 1908, the decision of the lower 
Appellate Court is the only one which has to be 
dealt with under clauses (a) and (b) of the section 
and a reference to the original Court's decision 
in the grounds of appeal is erroneous. 

The question whether a trustee can divest himself 
of trusteeship is a matter of law. SUBRAMANIAM 
PILLAY v. GOVINDASWAMY PILLAY, 6 BUR, L. T. 180; 7 
L. B. R. 89 232 


-—— S, [02—Riyht to flow 
of water to another's land—Culvert for passage of 
water—Natural right to discharge of water—-Ease- 
ment by grant-~Culvert closed— Flood water remain- 
ing on land for long time —Impossibility of sowing 
crop—Suit for damage ajter 5  yeavs—Decree for 
413. 50— Right of second appeal doubted —Misapprehen. 
sion of evidence no ground fer second appeal— 
Limitation —Swuit not barred — Liability of defendant — 
Act of God, 

The plaintiff’s case was that his land lay higher 
than the lind to the east and that the surplus 
water on his land accordingly - flowed away in 
that direction. Some 25 years ago, the District 
Board made a road to the east of his land and, 
recognising his right to the flow of surplus water 
to the east, made a culvert inthe road by which 
the water passed. This was blocked by the defend- 
ants, the Light Railway Company, in 1902. In 1927 
there was 2 Hood, and as the water could not 
flow away through the culvert, the plaintiff's 
house and crops were damaged and he could not 
sow another crop. The lower Court held that 
the opening of the culvert could nof have saved 
the house aud crops, but that it would have 
rendered it possible to the plaintiff to grow his 
crop. The suit was accordingly decreed for Rs. 50 
only: 

Held, on appeal by the defendants. 

(1) that if the lower Appellate Court had 
misapprehended what the evidence on a particular 
point was, that was not à ground for second appeal; 

(2) that the plaintiff might be regardet! either as 
having a natural right to the discharge of his surplus 
water over lower land, or as having an easement 
by grant from the District Board. Inthe frst oon- 
tingency, limitation would run from the date of 
the damage (Banomi v. Batkhansi, E. B. & E. 622) 
and ib might be open to doubt whethor an appeal 
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was permitted by section 102 of the Code of Oivil 
Procedure; in the second contingency also no question 
of limitation would arise (Rajrup Koer v. .ibul 
Hossein, 6 C. 394;7 L A. 240; 7 C. L. R. 529); 

(3) that the defendants themselves having blocked 
the culvert, it did not affect their liability whe- 
ther the District Board ought to have cleared ib 
or not; 

(4) that the defendants were made liable not for 
the flood but for the flood water romaining in the land 
for a long period owing to the culvert being closed, 
and hence it did not matter that the flood was the act 
of God. Bemar BukwTriARPORE LIGHT RAILWAY Co. 
LTD. v. JEANDOO MAIITON 39 


—— S. 10Z—Smali Cause suit 
—ÜSuit for recovery of share of profits of office-~ 
Plaintif admittedly sharer but quantum of share disa 
puted. 

A. suit for a share of the profits of an office receiv- 
ed by the defendant, when plaintiff is admitted to bo 
a sharer and only the quantum of his sharo is disputed, 
is a suit for money had and received by the defend- 
ant to the use of the plaintiff. Such a suit isa Small 
Cause Suit and no second appeal lies in respect 
thereof, if the claim is under Rs. 500. BHIKAJI HARI 
CHAUBAL 9. RApHABAI, 15 Bou. L. R. 803; 37 B. Pr 


1 
Ry AN ke AT aa Rd Su 102, O. XLI, Y. 

23, O. XLIII, r. (1) (u)—eó8wt to recover 

share in crop—Small Cause Suit—Second appeal- 

Remand order. 

A, brought a suit in the Oourt of a Munsif, claiming 
a half share in certain crops or in lieu thereof a sum 
of Rs. 156. <A. prayed that it may be declared that 
he was owner of the share in the crops by virtue of 
a purchase from B. and that he was entitled to 
recover the crops or their value: 

Held, (1) that the suit was one to recover move- 
able property or its value, and was in the nature of a 
Small Cuuse; 

(2) that no second appeal lay in tho case. 

Under Order XLIII, rule (1), an appeal against an 
order under Order XLI, rule 28, would lie only if 
an appeal would lie from the decree of the Appel- 




















late Court. BINDRABAN v. SAHODRA, 11 A. L. J. 599 
638 
—— — Ó— —— S. 104 756 
wet — — — Sa 104—Order extend. 
ing time 585 
—— — — = — — §, 104 (1) (6) 298 
tet ae — — S. 105 842 
ss. 107, 149, O. 





VI, ra II (C)—Memorandum of appeal in- 
sufficiently stamped, mot to be rejected without giving 
time to make up the deficiency —Concession in section 


149 no£ restricted. 


Where a plaintiff or an appellant is within time 
in the actual presentation of his plaint or memo- 
randum of appeal, though matters cannot bo carried 
further owing to the document being insufficiently 
stamped, hoe is entitled to some further time for the 
payment of Court-fees. 

The concession referred to in section 149 of the 
Code of Civil Procedure (Act V of 1908) is not 
restricted io cases where there is a bear file 
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misunderstanding' of the law as to valuation; the 
inference is- that the Legislature intended that the 
Court should have a free and unshackled dis- 
cretion in this matter. AcHUT RAMCHANDRA Par v. 
NAGAPPA BAB Bateara, 15 Bom. L. R. 902] 337 











— S, 1Q9~—Final order— 
Order of remand 430 
ss. 109, I 10—Privy 








Council Appeal — Leave to appeal—Suit for accounts 
—Value of subject-matter of swt— Jurisdiction — 
Court Fees Act (VII of 1870), s. 7 (iv) (5)— Suits 

Valuation Act (VII of 1889), s, 8--Bombay Ciwii 

Courts Act (XIV of 1874), s. 24. 

The amount of value or the subject-matter of a 
suit can in no case exceed the limits of the pecuniary 
jurisdiction of the Court in which it is instituted and 
tried, 

There can be no case in which the amount of the 
matter in dispute in appeal can be greater than the 
amount of the subject-matter of the suit out of which 
the appeal arises. 

The real market-value of the matter in dispute is 
not the test whether or not an appeal lies to the 
Privy Council. 

Where a suit, for accounts valued at Rs. 101 has 
been instituted and tried in the Court of a Subordinate 
Judge, second class, the amount or value of the subject- 
matter of the suit, for the purposes of a Privy Council 
appeal, can never be greaterthan Rs. 6,000. It may be 
open to à party to show that the value of such a suit 
was in excess of Rs. 101° upto but not beyond 
Re, 5,000. The words of paragraph 2 ofsection 110, 
Civil Procedure Code, 1908, can have no application 
where the suit is for money and the plaintiff seeks in 
appeal precisely the same relief, both in kind and 
quantity as in the Court of first instance, 

Where the pecuniary condition has not been satisfied, 
no leave to appeal can properly be granted under 
section 110 merely on the ground that the case 
involves substantial questions of law. 

Section 109c), Civil Procedure Code, 1908, contem- 
plates a class of cases in which there may be involved 
questions of public importance or which may be 
important precedents governing numerous other 
cases, or in which while the right in dispute is nob 
exactly measureable in money, ib is of great public or 
private importance. HIBJIBHAI v. JAMSHEDJI, 16 Box, 
L, R» 1021 783 


SS, 109, 105 — Remand 
order—Preliminary point —Privy Council Appeal— 
Leave—“ Final,” meaning of. 

The High Court remanded one case on the ground 
thatthe District Judge had wrongly held the pleadings 
to be insufficient, and another case on the ground that 
he was wrong in applying section 43 of the old 
Civil Procedure Code in bar of the snit. Applications 
were made in both cases under section 109 of the 
Code of 1908: : 

Held, rejecting the applications, that in both cases the 
orders of remand were on preliminary points and not 
final orders within the meaning of section 100, although 
they were appealable under section 105 of the Code. 
NAYARI VENKATARANGA Row GARU v. KEWSARA Ven- 
KATARAMA NARASIMHA Rao Gagu, 14 M, L, T. 6560; 
(1914) M. W. N. 64 842 


— 783 


————— 
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S. I IO— Privy Council 
Appeal—Leave to appeal— Question directly or in- 
directly involved must be between parties to suits in- 
stituted. 

Under section 110 of the Code of Oivil Procedure 
the question, directly or indirectly, involved must bo 
one between the parties to the suit and not one 
between one party to the suit and other persons 
who are not parties thereto. ABDUL KARIM v, ALLAH 
Baxusy, 90 P. R, 1913; 310 P. L. R. 1913; 229 P. W. 
R. 1913 j 624 


S. L1Q—Privy Council 
Appeal —Leave to Áppeal-—Subject-malter of suit more 
than Rs. 10,000 but subject-matter of appeal to 
Privy Council less than Hs. 10,000—Amownt in- 
directly involved more than Rs. 10,000. 

The value of the subject-matter of a suit exceeded 
Rs, 10,000 and the decree of the first Court therein 
was reversed by the High Court. | 

The value of a proposed appeal to the Privy 
Council was less than Rs. 10,000 but it raised a ques- 
tion as to the validity of an award which affected 
property exceeding Rs. 10,000 in value: 

Held, (1) that the case fell within the provisions of 
paragraph 2 of section 110, Civil Procedure Code; 














(2) thab the paragraph referred to above was very, 


wide and general; 

(8) that as the decree of the High Court involved a 
quesbion respeoting property of value exceeding 
Hs. 10,000, leave to appeal shonld be granted. SRI 
KISHAN LAL v. KASHMIRO, 11 A. L. J. 654; 35 A. ry 
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S. 115—Hearing insuffi- 
ciently stamped application for review 943 
— — S. 1] 5—Order upholding 
appointment of elected member 451 
— —— — S: 115, 0. XLI, m 
33—Powers of Appellate Court —High Court—~ 
Revision— Failure to emercise jurisdiction. 
The exercise or a refusal to exercise the power to 


—Á 








pass & further decree conferred upon an Appellate , 


Court by Order XLI, rule 33, of the Code of Civil 
Procedure, must proceed on judicial grounds, No 
memorandum of objeotion is necessary with reference 
to the rule. 

Where a District Judge failed to pass a further 
decree under rule 38 but never applied his mind to 
the evidence on the point, it was held that he had 
failed to exercise a jurisdiction vested in him by law. 
IMBICHUNNI NAIR v. NARAYANA NAMBUDRI, (1913) M. 
W. N. 1024 76 





See E RE DE ~s. 115, 0.1, r.10— 
Striking off parties—Adding parties—Jurisdiction 
of Cowrt— Plaintiff's right of election. 

Where a Judge directs certain persons to be 
made party defendants in a suit in their ab- 
sence, if is open to his successor to cancel that 
order, if parties so added, appear and object. It 
is not irregular for a Court to order that the 
plaintiff should choose which of the defendants he 
wishes to proceed against in a suit, as it is open to 
the Court to strike out such parties as it holds to 
have been improperly joined or to make such other 
order as the law may allow. RAMANATHAN OHETTY v. 
KADIRESAN Cugrriar, (1913) M. W. N. 993; 14. M. L. 
T. 611 604 
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SN aes S. || 15, 0. XXIII, Fa 
I — Withdrawal of suit—Sufficient ground—Plaintiff 
given time to produce documents after close of case— 
Non-production of documents — Material irregularity. 
In a suit, after the case of both the plaintif and 

the defendant was closed and all their witnesses 

had been examined, the Court gave time to tho 
plaintiff to adduce documents to counteract the effect 
of documents filed by the defendant. On the next 
hearing, on the application of the plaintiff and on 
his allegation that the documents had not been ob- 
tuined, the Court allowed the plaintiff to withdraw 
from the snit with liberty to bring a fresh suit on the 
same cause of action on payment of the defendant's 

Costs: 

Held, (1) that the Court acted with material irregu- 
larity in the exercise of its jurisdiction in giving time 
to plaintiff to produce documents after the case was 
finished; 

(2) that the failure to produce documents was not 
a sufficient ground for allowing plaintiff to put the 
defendant to the trouble and annoyance ofa fresh 
suit. Bar KasmIBAI v. SHIDAPPA. ANAPA Pusani, 15 
Bom. L. R. 823; 37 B. 682 23 

S. 141 32 


a S. 144—Appeal —Sale- 
in-execution— Order refusing to set aside sale. 
Seotion 141, Civil Procedure Code, refers to the 

parties to the erroneous decree but not to third per. 

sons who were parties neither to the objection pro- 
ceeding nor to the proceeding on appeal. The question 
of restitution as against such third persons does not, 

therefore, fall within the purview of section 144, 




















^ An order refusing to set aside a sale or to allow 


-7 restitution is appealable as a decree. NUZHAT-UD- 
Daura ABBAS HUSAIN Kuan v. DILBAND BeGAM, 16 0. 
0, 225 570 





———— ———— S. i44 — Ewecution of 
decree —Restitulion— Possession taken by plaintiff 
after decree but not by execution —Decree set aside on 
appeal— Whether decree-holder entitled. to restitution, 
Restitution under section 144 of the Civil Procedure 
Oode may be made even when the possession of the 
propérty wes taken otherwise than by execution. 
Therefore, where A. obtained a decree for posses- 
sion of a certain property against B. in the first 
Court and took possession, though not by execution, 
andthe decree of the first Court was reversed on 
appeal: 
Held, that B. was entitled to restitution of the 
property under section 144 of the Civil Procedure 
“Code, Hara CHANDRA SAMANTA v. CHINTAMONI DATTA 





S. 148, scope of, ap- 
585 


—— S. 149 337, 866 


S. [52-Inherent. juris. 
diction of Court Judgment according to compromise 
—Some terms of compromise sot embodied in decree 
— Negligence of Court's officers - Unintentional and 
accidental error — Amendment of decree, by correcting 
error, if «thin s. 162. 

Section 152 of the Civil Procedure Code authorises 

a Court to remedy, as far as ib can, errors in the 

formal expression of its orders occasioned by its 

own indolence. 
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A suit was decreed in terms of a compromise, 
but certain terms of it were nob embodied in the 
decree owing to negligence of the Court’s officers. 
The plaintiff made an application praying that the 
decree may be amended and brought into conformity 
with the compromise: 

Held, that the decree was capable of correction 
under section 152 of the Civil Procedure Code. 
MUTTIAR RAHMAN V. HARENDRA NATH MUKHERJEE 





-——— ——— 8. 152 — Variance bet- 
ween decree and judgment— Clerical error-— Cowrt to 
amend of its own motion — Duty of Court to amend 
-=No limitation for applications to amend decree of 
the lower Cowrt with clerical error incorporated in the 
decree of Appellate Cowrt-——Latter decree only to be 
corrected, 

An error arising out of a discrepancy between a 
decree and judgmentis practically a clerical error 
and, therefore, falls within the scope of section 152 of 
the Code of Civil Procedure. A Court can amend 
the decree of its own motion, aud ibis the duty of 
the Court to make such amendment whenever it 
becomes aware of variance | in the decreo or other 
clerical error. 

Applications under section 152 are not governed by 
limitation. 

Where a decree containing a clerical error is incor- 
aa in the decree of an Appellate Court, if is the 
atter decree which must be corrected. BIKHOMAL 
LALCHAND v. RAJALMAL Manoa, 7 S. L. R. 68 540 


O. 1,r.3 438 


O. Il, rr. 3and 9— 
Pleadings — Plea of non-joinder of co-plaintiff —Dis- 
missal of suit on plea not raised. 

Where the defendant in a case has raised no objec- 
tior as to the non-joinder of & co-plaintiff, the Court 
should not dismiss the plaintiff's claim on that ground 
without framing an express issuo and allowing the 
plaintiff to meet it. Kenar Nata v. Tus 182 


— QO. I, r.9 182 
O. I,r.10 604 


Q.2,r. 2, — Auction-pur. 
chaser— Mortgage-decree —Suit for possession dismiss- 
ed—Reliefs open to him-—Swbsequent suit for redemp- 
tion, 

A purchaser in a Court auction sale in execution 
of a mortgage-decree, who fails ina suit for possession 
to obtain a decree for possession as owner, ought to 
bring a separate suit for redemption or any other 
relief than possession to which he may be entitled. 
A subsequent suit for any such relief would not be 
barred by the provisions of Order II, rule 2. ELKUR 
RAMACHANDRIAH v. ÓHAvYA PAPANNA, (1913) M. W. 
N. 646 42 


















































-—-—— Q. 2, ra 2— Purchase of 
shares of two members of undivided Hindu family— 
Separate sale-deeds—After purchase suit brought on 
first sale-deed— Right to bring suit on the other 
barred. 

The plaintiff in this case purchased the shares 
of two of the members of an undivided Hindy 
family, by two separate  sale-deeds on different 
dates. After the purchase of the shares, he 





1026 


Civil Procedure Code —(1908)—contd. 


instituted a suit claiming to recover the share 
purchased under one of the sale-deeds and, subse- 
quently, filed the present suit to recover the share 
in respect of the other: 

Held, that the suit was barred by Order II, rule 
2, Civil Procedure Code. In the first suit, the 
plaintiff was bound to have claimed the shares in 
respect of both the sale-deeds. 

Per Miller, J.—' Ihe plaintiff had a single cause 
.of action against the family of his vendors and 
the fact that he put the two sale-deeds in evidence 
‘would not affect the cause of  aobion. The fact 
that the right of possession was vested in him at 
different dates was not material. 

Per Tyabji, J. The cause of action was the right 
to sue all the co-parceners for partition of the 
estate and for delivery to the plaintiff of such 
share ag he was entitled to receive out of the co- 
‘parcenary properties at the time of the suit. The 
cause of action was not to have the rights of the 
plaintiff under the sale-deeds enforced. For, so far as 
‘the sale-deeds were concerned, their function was 
exhausted prior to the first suit. Each of the 
plaintifi’s vendors had permitted the plaintiff to 
‘step into his shoes as a co-parcener, and the plaintiff 
came into the Court on the basis of a new 
relationship that had arisen, no doubt, through the 
medium of the sale-deeds, but which could only 
‘arise after the sale-deeds had had their full effect. 
MANONMANI AMMAL t. VYTHIALINGA NAICKER, 14 M. L. 
T, 341; (1913) M. W. N. 881; 25 M. L.J. 481 402 


QO. 2; ra 3 


— 0. 5, Yr. I 5- Service of 
summons on paternal uncle of defendant. 

The service of the summons in a suit is a very im. 
portant part of the procedure. So far as possible, ser- 
vice must be personal. A service of summons on the 

aternal uncle of a defendant, who lives with him, 
18 not sufficient unless ib is proved to the complete 
satisfaction of the Court that the defendant could 
not be found. MAKHAN Das v. Mannu Lat, ll A. L. 
J. 876; 36 A. 556 614 


————--—— —— 0.7; r. Li (c) 337 
0.9,r. 5, 0.41 r. 


Id-—Dismissal of switajter non-service return of 
- swnmons— One year’s time—Rule applicable to 
proceedings im appeal. 
. Order IX, rule 5, of the Civil Procedure Code, is 
applicable to proceedings in appeals. QGoPisETTI 
NARAYANASAMI NAIDU v, NAMBURI BHADRI Raza, 25 
M. L. J. 461 420 


———————-——-—- O. 9, r. 13—Applica- 
tion for setting aside ew parte decree by executor of 
' deceased defendant 


RIO ge ee ee aaa O. 9, Fa l 3—Ex parte 
decree — Setting aside. 











© 























Br eee 


Where an order setting aside an ex parte decree 
ran, “Read affidavits; heard Vakils; ew parte decree 
get aside"; 

Held, that the Judge meant to decide a question 
of fact on the affidavits, even though the order did 
not set out the grounds for setting the ez parte decree 
aside. NITHIANANDA MUTHUSAWMY v, VISVANATHA 
MANIGARAN, (1918) M, W. N. 857 


INDIAN CASES. 
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EC O. 9, Ps 13—Service of 
summons on gumastah-— Onus to prove that service 
wa8 proper, 

Where a summons has not been personally served but 
has been served on the gumastah, it lies on the plaint- 
if to prove that such service was proper service. 
Nacary RASAPPA SzTTI v. NAMBURI VENKATARATNAM, 
(1918) M. W. N. 1028; 14 M. L. T. 586 92 


—— ————0.20,r.14 193 
—— —— ——— ——-— 0.21,r.2 639 


0, 2I, r. 2, applicable 
not to decrees directing 
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to money decrees only and 

payment in kind. 

Where a decree directs payments of certain paddy, 
such payments, when made, need not be certified 
by Court under Order XXI, rule 2, which refers 
only to payments of money. Order XXI, rule 2, 
should be construed strictly. KRISTNA HANDE v. 
PADMANADHA HANDE, 14 M. L. T. 283; (1913) M. W. 
N. 802; 25 M. L. J. 442 177 


—— ————-———— 0.210,r.2,Ssub-rr. 
(1), (2) and (3)—Aoplication by decree-holder 
—JANot reciting terms of alleged adjustment—Not ac- 
knowledging right of judgment-debtor to apply to 
Court to have adjustment recorded — Limitation Act 
(IX of 1908), 8, 19—~Acknowledgment of right— 
Estoppel— Doctrine of estoppel, if can nullify statutory 
qproviszon. 

An application made by a deoree-holder in the 
course of execution proceedings recited that the 
judgment-debtor had paid the decree-holder a 
certain sum of money in different instalments and 
that the decree-holder had agreed to receive the 
balance by giving some further time. The applica- 
tion further stated that execution might be struck 
off with permission to the decree-holder to make a 
fresh application for execution: 

Held, 11) thatthe application did not recite the terms 
of the alleged adjustment and could not be deemed | 
an application of the description contemplated by 
sub-rule (2) of rule 2 of Order XXI of the Civil 
Procedure Code; 

(2) that the application did not, by implica- 
tion or otherwise, embody an acknowledgment of 
the right of the judgment-debtorto apply to the Court 
to have the adjustment recorded as certified in accord 
ance with sub-rule (2) of rule 2 of Order XXI, and 
that, consequently, ib did not save that right from the 
bar of limitation, under section 19 of the Indian 
Limitation Act, 

The doctrine of estoppel, as between the parties ' 
litigant, cannot be invoked to nullify an express statu- 
tory provision and to compel a Court to act in con- 
travention of the clear provisions of a- statuto. 
JOGENDRA NATH SARKAR V. PROBRAT NATH ÜHATTERJEE, 
19 C. L. J. 126 92 


—P— ee 0. 21 ; Fe 1B—.Two 
decrees in separate suits—Set-off—Decrees executed 
in different Courts. 

Where there are two cross-decrees in separate 
suits but they are not in course of execution in the 
same Court no application having been made to that 
Court for their execution, the decrees cannot be set 
off, one against the other. AFZAL UN-NESSA V. NURUL 
HUDA, 11 A. L. J. 763 
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————— — O.21,r.32 789 
——— 0.21,r.58 461 
O. 2I, rr. 58, 63— 


Clainn petition filed by certain trustees claiming 

under irust-deed — Trust deed found to be for benefit 
* of judgment-debtors—Disallowance of claim in conse- 

quence—Finality of order—Appeal. 

The question whether an orderis one governed by 
Order XXI, rule 68 or not, and whether it is con- 
clusive or not, depends upon what the claimants 
allege in their claim petition ‘on which the Court 
passes its order and not on what the Court finds in 
its order to be the real state of facts at the close of 
' the inquiry into the claim petition. 

So where certain trustees allege iu their claim 
petition that they are the trustees appointed for the 
benefit of the creditors of the jadgment-debtors, the 
order passed on such petition is one passed under 
Order XXI, rule 68, and is, therefore, conclusive and 
not appealable, although the Court may find that 
the trustees held the property for the benefit of the 
judgment-debtors. 

If a mere perusal of the claim petition itself 
skows that the claimant who puts the claim under 
rule 58 is really a trustee for the judgment-debtor, he 
cannot evade the provisions of section 47 by choosing 
to call his application, an application onder Order 
XXI, rule 58. Butif the perusal of the claim peti- 
tion does not show thatit cannot constitute a claim 
petition under rule 58, rule 63 of Order XXI will 
apply to any kind of order passed on such petition, 
MurHUKUMARA ÜHETTIAR v. AnAGAPPA ÜngrTIAR 748 


— —— OQ. 2l, rr. 59, 60, 
61, 62, 63 461 


Tr em emt 0. 21, Y. 63 748 
O. 21, Fa 66 — Sale in 


emecution—Incorrect statement in sale proclamation — 
Sale, when set aside —Omission to object — Estoppel 
oe of auction-purchaser to confirmation of 
sale. 
. A ma‘erially incorrect statement of the revenue 
or the value of the property in a sale proclamation, 
where the value is stated, would constitute an ir- 
regularity which, if it causes substantial injury to 
S ED would entitle him to have the sale set 
aside. 
JA party who does not raise objection to. the 
proclamation which he ought to raise and thereby 
fails in a duty which he owes to the Court, should 
be held to be estopped from complaining of an 
irregularity resulting from an erroneous state- 
ment which he should have corrected. But this rule 
will not apply to cases where the judgment- 
debtor was not aware of the facts to which he 
was bound to object and his failure to do so wag 



































--due toa mistake for which he could not be held to 


blame. 

In India, an execution sale is an act of the Court 
and the title of the purchaser is derived from the 
Court's act. 

4 purchaser at a Court auction has no absolute right 
to have the sale confirmed where there is an irregu- 
larity in the publication or the conduct of the sale 
although he could, in no manner, be responsible for 
the irregularity. 
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Where an aet of Court is induced by the mistake 
of parties, ib may be seb aside. RAJA OF KALAHASTI 
v. MAHARAJAH OF VENKATAGIRI, 14 M, L. T. 820; 25 
M. L. J. 198 








TESI A EIE AT Y 0. 2i, r. 83, sub-~ 
F. (2), provisos, r. 92- Certificate to judg- 
ment-debtor to raise money by private transfer of 
property about to^be sold in execution — Payment of 
money into Court —Payment to judgment-creditor’s 
Pleader under order of Cowrt—Confirmation of trans- 
fer, how to be made, 

Payment toa judgment-creditor’s Pleader under 
the order of the Court, is payment into Court within 
the meaning of the first proviso to sub-rale (2) of 
rule 83 of Order XXI of the Civil Procedure Code of 
1908. The Pleader is, in such a case, made the agent 
of the Court to receive the money. 

Itis not necessary that any formal application 
should be made for the purpose of obtaining the 
Court's confirmation of a private transfer, nor is there 
any provision under which a formal order declaring 
such confirmation should be recorded. 

When the Court directs a private purchaser under 
Order XXI, rule 83, to pay the purchase-money to the 
decree-holder and makes no objection to the sale, it, 
in effect, confirms the sale 

It is extremely doubtful whether a sale to a pri- 
vate purchaser under rule 83 comes within the par- 
view of rule 92. Bat even if rule 92 governs rule 83, 
there is no legal bar to the confirmation of a sale 
before the expiry of 30 days from the date of the sale. 

On January 15, 1911, a Court gave a certificate to a 
judgment-debtor under Order XXI, rule 83, of the 
Civil Procedure Code, for private sale of his pro- 
perty. On January 24, 1011,the property was attach- 
ed in execution of another decree. On January 31, 
1911, the judgzment-debtor, the first decree-holder and 
the proposed purchaser appeared before the Court 
and informed it thatthe private sale had been effected, 
whereupon the Court ordered the proposed purchaser 
to deliver the money to the deoree-holder, which was 
done. The purchaser made an application for the 
withdrawal of the attachment of January 24, 1911: 

Held, that the purchaser had acquired an absolute 
title and the attachment could not proceed. MiAJAN 
ALI v. Rup CHANDRA SARMA zal 


ox c M A Mares 0. 21, rr. 90, 92-— 
Sale without attachment—Irregularity—Hindu Law 
-Joint family —Son's right to set aside sale held in 
execution of decree against his father. 

If property is sold in execution of a deoree with- 
out attachment, it is a mere irregularity. 

Where the property is ancestral and ib is the 
pious duty of the sons to pay the father’s debt, 
the sons must prove that the debt was contracted 
for immoral purposes before they can claim to set 
aside the sale of the property held in satisfaction 
of that debt. PANARU SHuKUL v. BALDRO Sanar 46 


O. 21, r. 91 —Ezecs- 
tion sale—Saleable interest none or smali — Whether 
sale may be set aside—Civil Procedure Code (Act 
XIV of 1882), s. 318. 

Order AKI, rule 91, of the Civil Procedure Code, 
contemplates that either the judgment-debtor had no 
interest at all or that the interest was not one which 
he could sell. 
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When there is a total failure of consideration and 
the judgment-debtor had no saleable intereat what- 
ever in the property, the sale can be set aside and the 
purchaser can get a refund of his purchase-money. 
But when the judgment-debtor had saleable interest, 
however small, the purchaser purchase3 at his own 
risk and there is no warranty that the property will 
answer to the description given of it, and the sale 
cannot be seb aside. SHEO GOBIND SINGH v, DHANUK- 


DHARI SINGH 
e ——— uy 0. 21, r. 92 46, 
210 
—— -—Q. 22, r. 3—Rule issued 

—Application made after death of petitioner— Rule 

whether nullity. 

The principle recognised in rule 3 of Order XXII 
of the Civil Procedure Code of 1908, is applica- 
ble not only to suits, but also to proceedings in 
revision. 

Therefore, a Rule cannot be issued at the instance 
of a person who is dead at the time the appli- 
cation is made. A Rule so issued is plainly a 
nullity. ANANDAMOYI Dasi v, RUDRA Mawanti, 18 C. 
L. J. 141 407 














Q. 22, r. E (3) — Suit 
for declaration of shares in joint property — Death of 
defendant-respondent during pendency of appeal— 
Application for substitution of heirs barred—Igno- 
rance of law no excuse—Abatement of appeal —ínter- 
pretation of r. 4 (3). 

During the pendency of an appeal in the Ohief 
Court one of the defendants-respondents died, More 
than six months after his death an application was 
made to bring his heirs on the record as defendants- 
respondents and ignorance of law was pleaded to 
, account for the delay in applying: 

Held, that ignorance of the law was not a sufficient 
cause. 

In a suit, in which the shares of the parties 
in joint property have to be determined, the Court 
must have all the sharers before it, and where 
the heirs of one of the parties who has died have 
not been brought on the record, the suit or the appeal, 
as the case may be, must abate. 

Order XXII, rule 4 ,3), of the Code of Civil Procedure, 
does not touch the question what happens to the suit 


























or appeal as regards the surviving defendants. Havu 
v. LALA, 15 P. L. R. 1914; 16 P. W. R. 1914 951 
-— 0. 23, r. 1—Snuificient 

ground 23 
O. 23, r. I— With- 


drawal of suit with permission to bring fresh sutt— 

Gap in plaintiff s evidence. 

The provisions of Order XXIII, rule 1, are never 
meant to help & plaintiff to make up a gap in the 
evidence discovered during the pendency of his ap- 
peal. The absence or incompleteness of evidence on 
behalf of a plaintiff is not a sufficient ground for 
granting permission under the above rule. Kuus 
CHAND v. AJODHIA Prasan; 11 A. L. J. 733 76 


0. 30, r. 4—Suit brought 
by or against firms and persons carrying on business 
in other names—Death of one of the plaintiffs — 
Whether necessary to join his representatives as 
plaintiff —Abatement of suit—Contract Act (IX of 
1872), s. 45. 














INDIAN OASES. 


(1918 


Civil Procedure Code —(1908)— contd. 


Order XXX, rule 4,of the Civil Procedure Code, 
contains a modificaticn of seotion 45 of the Contract 
Act. The Legislature did not intend the rule in 
section 45 to apply only to cases where the suit 
was brought by or against a firm in the firm’s 
name, 

Therefore, in a suit brought by or against a firm 
carrying on business under a name other than their 
own, if it happens that one of the partners is dead, it 
is not necessary to join any representatives of the 
deceased partner ss a party to the suit, Bar 
Kissen Das v. KANHYA Lat, 17 C. L. J. 648 509 


——— aaa OO BO iy i 789 
——— — 0. 32, r. 7, Sch, Il, 


r. I5— Arbitration—Award— Question as to invali- 
dity of award to be raised in Court making referente- 
Appeal— Minor party—Leave of Court not required 
before applying for reference. 

Any objection to an award on the ground of 
invalidity from any cause whatever should be de. 
cided by the Oourt which made the reference 
and by no other. If no objection is made in that 
Court, it cannot be made before the Appellate Court. 

The fact that the leave of Court was not obtained ko 
a reference to arbitration on behalf of a minor, does 
not give a right of appeal against a decree passed 
in accordance with an award, when no objection on 
that ground was taken in the trial Court. 

Obiter dictum, — 

Per Richards, O. J., and Ryves, J.— Where a party 
toa suit is a minor, ib is unnecessary to obtain the 
leave of the Court before making an application to 





refer a dispute to arbitration. LUTAWAN v. LACHIYA, 
12 A. L. J. 57 989 F. B. 
ictus cc ccc) eg. IO eh (C= 5 


Pauper suit—Pawper entering into agreement with 
third party with reference to subject-matter of suit. 
The expression ‘agreement with reference to the 
subject-matter of the suit’ in Order XXXIII, rule 9 
(c}, Civil Procedure Oode, is intended not to be limited 
to the champerty or maintenance agreements only, 
but rather to prevent a party continuing his suit as 
a pauper after a third party has obtained an interest 
in the subject-matter of the suit and, consequently, 
an interest in paying the Court-fees due to Govern. 
ment. EnpurLJI Cowasitr v. DADABHOY, 7 S. L, R. 62 
536 
————Q. 34—Limitation Act 

(IX of 1908), Sch. I, Art. 181 — Application for decree 

absolute for sale of mortgage charge—Limtta- 

tron, 

An application, under Order XXXIV of the 
Civil Procedure Code, for a decree absolute for 
gale of a mortgage charge, the property of the defend. 
ant, under the terms of a consent decree fixing 
instalments, made after the expiry of three years. 
from the due date of the last instalment becoming 
payable, falls within the scope of Article 181 of 
the Indian Limitation Act, and is, therefore, barred. 
Darro ÁTAMRAM llasABNIS v. SHANKAR DATTATRAYA, 
15 boa, L, R. 841 


ee — ——— Q. 34, r. 17—Mortgage 
suit — Parties to suit — Effect of non-3joinder. 


ÓÓ 











A mortgage was exeouted in favour of A., in 1892. 
a. second mortgage of a portion of the same property 
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was executed in 1895 in favour of A. and his brother 
B. A. brought a suit on the basis of his mortgage of 
1892 and did not implead B. as a party to the suit: 
Held, that the effect of the omission of B. from 
the suit was not the total dismissal of the suit but 
only of so much of it as related to that portion of 
which B. wasthe subsequent mortgagee. ALAM SINGH 
v. GOKAL SINGH, li A, L. J. 749; 35 A. 484 271 


eee ans MÀ m Basanan taman 0. 34, Y. a 283 
O.34, rr. 4 and 5— 


Appeal from final decree—Cowrt-fee—Ad valorem. 


An Ad valorem Court.fee snould be paid on an 
appeal from the final decree passed under Order 
XXXIV, rule 5. Itis not sufficient to stamp such an 
appeal as an appeal from an order. BAJRANGI Lat 
v. MAHABIR KUNWAR, ll A. L. J. 801; 35 A. 
476 498 


m 














a e — a O, BA Ya 5 498 
ee — — (). 34, rr, 5, 6 283 
EE ÓÀM I “anaa O. 34, r. G —-Limita- 

530 





tion 





— O. 34, r. I 3— Appli- 
cable only to cases of sales keld free of prior mortgages 
—Principle applicable also to sales held subject to 
mortgages—Courls must be taken to have followed 
rule of law. 


Order XXXIV, rule 13, of the Code of Civil Proce- 
dure applies only to cases where a sale is ordered 
under rule 12 free of a prior mortgage, but the 
principle of the rule is equally applicable to the 
appropriation of the proceeds of a sale held subject 
to a mortgage. 





In the absence of a distinct order to the con- 
trary, the Court must be taken to have followed the 
rule of law applicable to the case in handing over the 
sale-proceeds to the decree-holder, and to have 
directed, therefore, that the amount should be 
applied towards the costs of the suit and the 
interest first and then the balance towards the 











principal SABAPATH! PILLAI v. OHOKALINGA PILLAI, 
25 M. L. J. 652 69 

— — Q.40,r. I 283 

O. 41, r. I1—Cross- 


objections against co-respondenL— Practice. 


‘Lhe cross-objections provided for by Order XLI, 
rule 22, Civil Procedure Code, are cross-objections 
which are aimed against an appellant from a decree of 
tthe lower Court and are not cross-objections agains 
a co-respondent. . 


In exceptional cases, the rule might be relaxed so 
as to allow a cross-objection by a respondent agaiust 
&co-respondent, But this should not be done where 
the objections could have been preferred by way of 








appeal. NURSEY VIRJI v. ALFRED H. Harrison, 15 
Bom, L. R. 781; 87 B. 611 7 

O.41,r.1% 420 
—— — ——--— 0.41, Ya 23 638 
——— ——— ————O.4i,r.33 767 


——— — —— 0,43, r. I (a) 638 
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Civil Procedure Code —(1903)- -contd. 
O., 47, r. 7—Jurisdic- 


tion- -Application for review—lnsufficient stamp ~- 
Court hearing insufficiently stamped application 
for review, if acts without jurisdiction 43 


—— Sch. Il, para. 6 
p 298 











Rana 














ly 





para. 8 —Arbvitration— 

Award not submitted within time specified — Court 

proceeding with suit—Superseding arbitration. 

A suit was referred to a Commissioner to take ac- 
counts and he filed his report and the parties filed 
objections thereto. Subsequently, the Court, with 
the consent of all parties, referred the matter in dis- 
pute to an arbitrator who did not submit his award 
within the time specified. The case came on for 
hearing, and the Judge directed the case to be posted 
to another day. On that date, the Judge proceeded 
to deal with it, confirmed the Commissioner’s report 
and passed a decree thereon, no objection having 
been taken to the procedure followed: 

Held, that the fact that no formal order was made 
superseding the arbitration did not vitiate the decree. 
When the Court, withont extending the time, pro» 
ceeded to, deal with the suit, there was in effect, in 
the circumstances, an order superseding the arbitra- 
tion and the arbitration was superseded by the Court 
proceeding with the suit. OCrt0kKAPPA MUDALIAR v. 
AHMEDULLAH SAHIB, lá M. I. T. 388; (19013) M. W. 
N. 863 558 


— —— ——— ——— para. 10 298 


para. I 5—Minor party 
—Leave of Court nob required for submission to 
arbitration 





pan 











—— para. 16 — Judgment 
and decree according lo. award — Appeal — Revision. 


A judgment and decree passed in accordance with 
an award under paragraph 16 of the 2nd Schedule, 
Civil Procedure Code, are not open to appeal or 
revision, 

In order to secure finality to the judgment and 
decree the necessary conditions are that there has 
been no order remitting the award and that no appli- 
cation has been made to aet aside the award within 
10 days or, if an application has been made, it has 
been refused after judicial determination by the 
Courb. BaTCHA SAHIB v. ABDUL Gunny, 14 M. L. T. 
814; 25 M. L. J. 507; (1914) M. W. N., 142 308 


20 — Application under clause S0 Apara d 
—Abandonment by agreement of parties —Joqnt a pe 
plication for reference by Court to new arbitrators — 
Reference by Court —Award—~ Decree —Application of 
clauses 17 to 19—Appeal. 


In proceedings under clause 20 of the second Sche- 
dule of the Code of Civil Procedure, it was found that 
the document purporting to bean award was defective. 
Upon this the parties, having agreed to abandon the 
reference to the original arbitrators, made a joint 
application to the Court appointing certain other 
arbitrators, and praying that the Court would direct 
these new arbitrators to file an award, and would 
appoint an umpire in the event of the arbitrators 
being unable to agree. The Court then referred the 
matter to the new arbitrators, who delivered their 
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award within time. The Court, after hearing and 
disposing of the objections to this award, passed a 
decree in accordance with the award; 

Held, (1) that the award was made onan order of 
reference by the Court on an agreement by the 
parties to refer to arbitration; 

(2) that clauses 17 to 19 of the second Schedule to 
the Code of Civil Procedure applied; and that no 
appeal lay from the deoree. Want MUHAMMAD v. 
BAHAWAL Barsa, l4 P. L. R. 1914; 20 P. W, R. 1914 


925 
— — paras. 18, I9, AA 


5 
para. 20 298 


Civil Suit—Judge asking two members of Bar 
present to-appraise evidence —Procedure illegal. 
A, Judge, while trying a civil case, asked two 
gentlemen of the Bar, present in his Court, to act 














Po, mn ei 


as assessors presumably to appraise the value of the 


evidence in the case: 
Held, that the procedure was illegal. KUNTHU Lan 
v. JHOHMI LAL 427 


Coasting Vessels Act (XIX of 1838), 
ss. 4, 7, and Schedule- Vessel registered 
in name of father of Hindu joint family—Dealh of 
father— Son plying vessel without fresh registration—- 
Change of ownership—Offence. 

The accused, his brother and his father were 
members of a joint Hindu family and they owned 
a harbour-craft which, however, was registered under 
the provisions of the Coasting Vessels Act XIX of 
1838, in the name of the father alone. After the 
death of the father, a second certificate of registry 
was not obtained by the accused who plied the craft 
for hire: 


Held, that the accused had committed an offence, 


under section 13 of the Coasting Vessels Act, as the 
father’s death constituted a change in the owner. 
ship of the craft under sections 4 and 7 of the Act 
and the Schedule appended to it. ExrPEROR v. Harr 








Das, 16 Bos. L. R. 994; 14 Or. L. J. 653 893 
——— S. 7 893 
Codicil. See Winn. 


Co-heir — Liability—- Contributions — Expenses in. 
curred by co-heir in litigation about joint property — 
Eapenses in shrad of widow of common ancestor-— 
Equitable set-off—-Time-barred debt, 


A co-heir is not bound to bear his proportion of the 
expenses incurred for carrying on litigation in res- 
pect of the common property. 

The right of set-off exists not only in cases of mu. 
tual debts and credits, but also where cross-demands 
arise out of the same transaction, or are so connected 
in their nature and circumstances as to make it 
inequitable that the plaintiff should recover and the 
defendant be driven to a cross suit, 

A time-barred debt may be claimed by way of 
equitable set-off. 

The plaintiff sued for recovery of his share of a 


certain sum of money belonging to the estate of R., 


of whom the plaintiff aod the defendants were the 
reversionary heirs. The defendant claimed a set off 
in respect of the amount expended by him towards 
the shrad of R.’s widow: 
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Held, that the plaintiff was liable to contribute his 
ehare of the reasonable expenses for the shrad, and 
that the defendant was entitled to the set-off claimed 
in this suit. RAMDHARI SINGH v. PARMANUND om 


Commitment to Session 897 
Companies Act (VI of 1882)—~Shares ap- 


plied for on certain conditions - Conditions not ful- 
filled—Applicant’s position — Creditor. 


A limited company issued a prospectus for the 
purpose of starting a branch company at Fyzabai 
and invited subscribers. 4. applied in the 
ordinary form for a share in the branch company 
ifit was started. The application was entertained 
anda share allotted to him. A branch company, 
however, was not started at Fyzabad. The directors, 
subsequently, passed a resolution thatas there was 
no prospect of starting a branch company at Fyz- 
abad, the conditional share-holders might be paid. 
Afterwards, the company failed and went into 
liquidation. A.’s name was stil on the register 
of members and he was called upon to pay the balance 
due on his share: . 

Held, that he was not liable to make good the 
balance as he was nob. à member of the company but 
was only a creditor of it. MANENDRA GoPAL MuKERJÍ 
v. LACHHMAN Perasan, 11 A. L, J. 024; 85 A. 538 9I S 


— S. l 3d-— Appointment of pro- 
visional liquidator —Company suspending business — 
Liquidation inevitable —Insoluent — Provisional liqui. 
dator's appointment justifiable. 


When a Company has to admit that it has, in all 
its branches, suspended business, and that it must 
inevitably go into liquidation, such a Company isnot 
merely ‘plainly’ and ‘commercially’ but also ‘technically’ 
insolvent, and in the case of such a Company, a Court 
is fully justified in taking action under section 184 
of the Indian Companies Act, 1882, and appointing a 
provisional liquidator, PkoPnkE's BANK or INDIA Lp. 
«. MESSRS. Narain Das Buacwanpas, 387 P. L. R, 
1918; 206 P. W. R. 1913 


Compensation. See LAND Acquisition Act, 
—— — -Improvements— Pendente 21 
I 





d 





Compromise on behalf of minor by impos 


— — of bona fide claim based on void 
agreement, whether valid — Onus to show invalidity. 


The abandonment of a bona fide claim is good con- 
sideration for a compromise even though the agree- 
ment on which the claim was based was void as be- 
ing in restraint of trade. The onus in such & case is 
on the defendant to show that the compromise was 
not the compromise of a bona fide claim.  THANGA- 
VELU CHETTY v. MUKANDA NAIDU, 14 M. L. T. 491; 
(1914) M. W, N. 108 768 


$$ Tanaman — s construction of —'Ba mah Jeth ada 
kardewen,’ meaning of — Limitation, payment allowed 
atany time within. 


The terms of a compromise provided as follows: 
“Ki madayan mubligh . . . . . ba mah Jeth 
Sambat 1966 muddaleha ko ada kasdewen, muddaleha 
. ba gadar hissa muddaiyan chhordenge:" 








* * * 


~ 


Vol, XXI] 
4 
Compromise-—conold. 


Held, that the above terms did not limit the time 
of payment strictly to the month of Jeth and that 
it was open to the plaintiffto pay the money at 
any time within limitation. Jagat NARAIN v. 
NARBADA Kunwar, 16 O. C. 206 365 


— —— (ecree- Part of agreement not 
entered in compromise deed— Oral evidence to 
prove agreement, admissibility of 305 


Of suit — Contract — Binding 
agreement, though followed by decree. 

A compromise is a binding agreement between the 
parties, and none-the-less binding because it was 
followed by a decree. KESHAB PANDA "v. DBHOBANI 
PANDA, 18 C, L. J. 187 538 


Confession—Self-exculpatory evidence 378 
of co-accused—Hvidence 673 


Consideration, failure of — Vendor found 
entitled only to mortgage rights 740 




















— —— —— Recital 554 
— — —— —— Recital in mortgage-deed 84] 
,Conspiracy—Abetment--Waging war 658 
Construction of deed of trust 194 





—— — Of document -Equitable 


charge 520 
— —— —  —  Rukka indul talab 199 
——— ——— ———— Of grant, See Grant, 
on, —— —— OF kabuliyat 750 


Contempt of Court-— Assurance given by 
Pleader that words used were not meant for Court 
—Practice 007 


Contract—Breach—Damages — Interest. 

When a contractis broken, the measure of damages 
is the loss that would be occasioned on the date 
when such contract should have been fulfilled. 

Interest can only be allowed on damages from the 
date of a written demand for interest. 

Interest is not allowable legally on unliquidated 
damages, BoDDU SANYASIRAJU v. KOTRA RAMAMURTHI, 
(1913) M. W. N. 874 543 


—— Breach — Sample — Warranty — Course 
open. - 

Where a contract has been made for the supply 
of ale ab the seller's godowns and the purchasers 
complain that the ale isnot of the quality stipu- 
lated for, the purchasers, have no right to ask for a 
sample of the goods to ba delivered before taking 
delivery. Their only right is to take delivery and 
make their claim if, on delivary, they find the goods 
ave not as warranted. SRIRANGAM (HETTY v. SABA- 
Paray Cuerry, (1013) M. W., N. 895 573 


Contract Act (IX of 1872), s. 23— 
69 


Barred debt —Consideration 


M — — — S. 25 (3) — Promise in writing to 
pry barred debt — Knowledge of promisor that debt is 
barred, whether necessary. 

_ Ia order to bring a case under clause (3) of gaa- 
tion 25 of the Contract Act, itis usb navaisary for 
the oreditor to establish that a6 the time when the 
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promise was made by the debtor, he knew that the 
debt which he promised to pay wholly or in part 
was a debt of which the creditor could not enforce 
payment by reason of the law for the limitation of 
suits. BHAWANI MISSIR v. PEARI Jua, 18 C. L. J. 329 
254 
S. 27—Agreement not to supply 
cooltes in consideration of monthly payment by rivet 
coolie supplier—Restraint of trade. 
Where one of two rival coolio suppliers agreed 








. with the other not to supply coolies iii consideration 


of the latter agreeing to pay to the former Rs, 50 
per mensem: 

Held, that the agreement was void under section 27 
of the Contract Act. THANGAYELU CHETTY v. 
MukANDA Narpu,lá M. L. T. 491; (1914) M. W. N. 
108 768 


S. 28—Forfeiture of right —Con- 
ditian in policy for suit being brought within certain 
time—Valid— Thus enforce his rights! —Interpret t« 
tion. 

One of the conditions in a policy of Fire Insuraneo 
sued on by the plaintiff was that if the claim be mado 
and rejected and an action or suit be not com. 
menced within three months after such rejection, all, 
benefit under this policy shall be forfeited: 

Held, that the condition of forfeiture was not witha 
in the scope of section 28 of the Indian Contract Act; 
and hence a suit commenced mora than threo 
months after the rejection of the claim under the 
policy is not maintainable, 

The phrase ‘thus enforce his rights’ in section 28, 
Contract Act, refers to the enforcement by tho usual 
legal proceedings in the ordinary tribunals. BARODA 
SPINNING AND Weavine Co. Lp. v. SATYANARAYAN M. 
AND F. Insurance Co. Ln, 15 Bom. L. R. 948 694 


— —— SS, G1, I03-— Transfer of Pros 
perty Act (IV of 1882), ss. 4, 187 — Railway receipt 
— Advances induced by endorsement of railway re- 
ceipt recoverable specifically upon receipt — Goods rea 
ceived for mined transit by land and sea —Receipt 
instrument of Gitle— Conditions under which section 
61 tobe applied —Effect of Transfer of Property Act 
on Contract Act. 

, The appellant was an endorsee of a railway 
receipt from C. who purchased the goods men~- 
tioned in the receipt from R of Bagalkote, The 
goods were to be carried from Bagalkote to 

Bombay via Marmagoa, and the railway receipt was 

& document under which the goods were received 

for a mixed transit by land and sea. The ap- 

pellant had declined to advance to C. the sum 
claimed uutil the railway receipt was endorsed ay 
security as a large sum was already due on the 
account. C. having become insolvent, R., as unpaid 
vendor stopped the goods in the hands of the 

Steam Navigation Company conveying the said 

goods from Marmagoa to Bombay. The appellant 

sought to recover the advance specifically upon thio 
railway receipt: 

Held, (1) that although the advance was entered 
in the general account of C., the endorsing of the 
railway receipt as security induced the advance and 
that the advance was, therefors, made specifically 
upon them; 
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(2) that the railway receipt, being assignable 
by endorsement under the conditions printed on 
the back thereof, was an instrument of title to 
the goods under section 103 of the Contract 
Act. 

The application of the rule in section 61 of 

_the Contract Act is always subject to the condition 
that the parties have indicated no intention incon- 
sistent with its application. 

Section 187 of the Transfer of Property Act 
is under section 4 to be taken as part of the 
Indian Contract Act. AMAR CnaNp AND CO. v. 








Raspas V. DUKBAR, 15 Box. L, R. 890 343 
— A S. 63—Arditration clause —Con. 


tract for delivery of goods—BEwtension of time— 

Delivery even after expiry of extended time—New 

contract—Enforcement of arbitration clause in original 

contract. 

A contract between the parties provided that the 
plaintiff should deliver to the defendant certain goods 
within a certain time, and that any dispute arising 
uut of the contract should be referred to arbitration. 
The time for delivery was extended by the plaintiff, 
buta term was introduced about the inspection of 
the goods before delivery in the godowns of the 
plaintiff. Even after the expiry of the extended time, 
the plaintiff delivered and the defendant took a certain 
quantity of goods for the price of which this suit 
was brought. The defendant claimed to deduct 


2 certain sum as damages, and he made this appli- . 


cation that having regard to the arbitration clause in 

the original contract, the matter in difference might 
be referred to arbitration, The plaintiff stated that by 
the extension of the time for delivery, a new contract 
had been substituted and the original contract was no 
onger subsisting: 

Held, that by the mere extension of time for deli. 
very, a contract did nob necessarily becomea new 
contract; but that in the present case the introduction 
of the term about inspection of the goods in the 
plaintiff's godown was an entirely new arrangement 
which substantially altered the other terms of the 
original agreement; that there was nothing to show 
what the new agreement exactly was, by which al. 
though the time for delivery had expired, the plaintiff 
delivered and the defendant took certain goods for the 
price of which this suit was brought; that a new 
contract had been made between the parties and the 
original arbitration clause could not be enforced. 
LucuMi NABAIN v, HoARE MILLER & Co, 17 OC. W. N, 
1098; 41 C. 85 217 


— S. 64—Mortgage by manager of 
879 





lunatic 








S. 65 does not apply to ab initio 
void contracts 517 


———— eee —— S. 65— Mortgage by manager of 
lunatic 879 


aana aa 


SS. 69, 70 —Interested_in pay. 
ment— Bound by law to pay—Enjoyment of benefit 
of non-gratuitous payment made lawfully —Patni put 
up to sale vn. execution of rent-decree against some 
of ihe patnidars—Dar-osat-talukdar, bona fide 
believing this interest to be in jeopardy, making pay. 
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ment of decretal amount and averting sale—Suit by 
him against judgment-debtors for recovery of amount. 


A paint was put up to sale in execution of a decree 
against some of the patnidars.. The tenure was first 
put up for sale subject to incumbrances but, as the 
bids were too low, it was advertised for sale free of 
incumbrances. Upon this, the plaintiff, a one-anna 
sharer in a dar-osat-taluk under the patni, being under 
a bona fide apprehension that his interest was in 
danger, paid the decretal amount and prevented the 
sale of the patni. He then sued the judgment-debtors 
for the amount paid by him: 

Held, (1) that the plaintiff had an interest in making 
the payment within the meaning of section 69 of the 
Contract Act, and the defendants were bound by law 
to pay the money; that the case, therefore, came 
within section 69; | ' 

(2) that it also came within section 70 as the 
payment was not made gratuitously and was 
made lawfully, because the payment was accepted 
by the Court, and the defendants enjoyed its benefit 
and that, therefore, the plaintiff was entitled to 
recover, KHETTRA Nata Koy v. MAHOMED Uzir 
MUKTEAR ` -1 








i —— 8, G9—“Interested in payment ofe 
money which another is bound by law to pay,” mean- 
ing of — Decree for vent against Hindu widow-—Sale of 
property in ewecution—Oancellation of sale on deposit 
by reversioner—Suit by reverstoner against widow 
Jor recovery of amount paid — Reversioner, ij entitled 
to decree. 


A landlord, in execution of a decree against a Hindu 
widow for arrears of rent of a tenure left by her 
husband, sold a property other than the tenure in 
default, which was purchased by a stranger to the 
proceedings. One A., who was the reversionary heir 
to the husband of the widow, deposited the amount 
requisite for the cancellation of the sale, under gec- 
tion 310A of the Civil Procedure Code of 1882, and . 
the sale was seb aside, He brought this suit against 
the widow for the recovery of the amount paid by 
him: i 

Held, that A. made the deposit as a person in- 
terested in the payment of the money which the 
judgment-debtor, the widow, was bound by law to 
pay, and that he was entitled to recover, under gec- 
tion 69 of the Contract Act, the money except the 
portion which represented the damage payable to the 
execution purchaser. 

The words “interested in the payment of money 
which another is bound by law to pay” in section 69 
of the Contract Act, may include the apprehension of 
any kind of loss or inconvenience and not merely 
the actual detriment capable of assessment in money. 
PANKHABATI ÜHAUDHURANI v. NONIHAL SINGH, 19 C. 
L. J. 72 207 


S. 70-—Enjoyment of benefit of 

















payment lawfully made - 102 
—— S, 73—Interest on arrears of rent 
82 

—— — S. T4A—Deposit, f orfeiture 


Breach of contract-- Damages, amount of — Penalty. 


[Per Sadasiva Atyar, J.—confrming the order of 
ihe lower Court] 


of— ^7 
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Where a clause is entered ina oontract providing 
for thé forfeiture of a deposit made by the contractor, 
and the person for whose benefit the clause is 
entered in the contract. does not content himself 
with retaining the deposit as a forfeiture but sues 
for actual loss incurred by him through the default of 
the other party, he cannot recover more than the 
difference between the loss incurred by him and the 
deposit money. 

[ Per Spencer, J.—dissenting. ] 

The party suffering loss owing to the default of 
the other party is entitled to recover the actual loss 
over and above the amount of deposit forfeited. 
Vectors Tarugo BoARD v. GOPALASAWMY NAIDU, 
(1913) M, W. N. 1005; 14 M. L. T. 651 59 


——— — ——— S. 103 343 
s. 135 222 


S. I 39-—Surety—OCause of action 
— Quuses of action against surety and principal 
debtor diferent— Failure to sue surety in the first 
instance. 


A., a surety, executed a security bond bind- 
ing himself to make good any loss if a certain 
person, B, should be proved in Court to have 
committed | embozzlement. Embezzlement was 
committed and a suit was brought only against 
the principal debtor, B., and a decree was obtained 
but only a small portion of the money was rea- 
lized from him. Subsequently, another suit was 
brought against the surety on the basis of the 
security bond: i 

Held, (1) that the second suit was maintain- 
able; 

(2) that the surety was not protected by section 
139 of the Contract Act; 

(3) that the causes of action against the principal 
debtor and the surety were different. CLARENCE 
KinkPATRICK v. Cuer Ram, 11 A. L. J. 689 437 


— S. 235 65 








- 








'" Contribution -Expenses incurred by co-heir 


` RAJENDRA Lap Mirra, 18 0, W, N. 420 


in litigation about joint property— Expenses in 
shrad of widow of common ancestor —Equitable set- 
off —l'ime-barred debt 


Co~sharer—Ouster—Joint possession— Defendant 
denying plaintiff's right and not allowing plaintiff to 
enter land, if ouster. 


Unless there.is an ouster of the plaintiff, he cannot 
gue for joint possession. If it is stated by the defend- 
ant in possession that the plaintiff has no right and 
if the plaintiff is refused leave to enter the land, 
that is a case of actual ouster. BENGAL Coan Co. v. 


920 


——-One co-sharer occupying portion of joint 
property—When other co-sharers entitled to joint 
qpossession— 'Ouster", meaning of—No hostile title 
set wp —Plaintiff occupying ejmali land without pay. 


"€ 








ment, whether can claim compensation for land occu.” 


pied by defendant, his co-sharer. 


The mere fact of sole occupation by one co-sharer 
does nob necessarily constitute an ouster of the other 
co-sharer nor does if entitle the latter to a decree for 
joint possession. ' 
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"Ouster" must mean “dispossession” of one oo- 
sharer by another where a hostile title is set up by 
the latter, and where the occupation of the latter is 
not consistent with joint ownership. 

Sole occupation of different parcels of land by 
different co-sharers according to their convenience 
does not constitute ouster of the others 

The disputed land adjoined the dwelling houses 
of two co-sharers, A. and B., and was their joint pro. 
perty. B. built upon the land. A. sued B. for joint 
possession and demolition of the buildings, without 
alleging that he wanted the lands for building or any 
other purpose or that he would sustain substantial 
injury by reason of B.’s sole occupation of the land: 

A, himself was in sole occupation of other ejmali 
lands for which he did not pay anything to B, 

Held, (1) that joint possession could not be given 
to A. nor could demolition of the buildings already 
erected be ordered or JB. restrained from building 
on ii; 

(2) that A. could nob claim eompensaiion for the 
piece of land upon which B. had built. BASANTA 
Kumari Dasi v. Monest CHANDRA SHAHA, 18 C. W. 


N. 828 621 


Possession of portion of joint property, 
by co-owner--Claim of other co-owners for joint 
possession —Ouster —Changing nature of possession— 
Using property in different mode — Co owner in posses- 
sion of land whether entitled to erect building ~ 
Digging jor fowndation—Suit for injunction by co- 
owner —Temporary injunction. 








The mere circumstance thab one co-sharer has 
taken possession of & portion of joint property does 
not entitle the other co-sharers to claim joint pos- 
session; in other words, the sole occupation by one 
co-sharer does not necessarily constitute an ouster of 
the other co-owners, 


At the sam» time, it doss not follow thit because 
a co-owner is, with ths tacit or express consent of his 
co-sharers, in sole occupation of a portion of joint 
property, he is entitled to change the nature of that 
possession or to use the property ina mode different 
from that in which it had previously been used 


The plaintiffs and the defendants were joint owners 
in respect of a certain piece of land, but the defend. 
ants alone were in actual occupation of it with 
the consent of their co-owners. On May 11, 1913, 
the defendants began to dig for the foundations of a 
substantial building which they intended to erect on 
the land. On May 24, the plaintiffs brought a suit 
for declaration of title and injunction to restrain the 
defendants from building on the land, and applied for 
a temporary injunction. It was found that a 
substantial portion of the building had been erected 
after the defendants became aware of the institution 
of the suit: and of the application for temporary 
injunction: 

Held, that a temporary injunction ought to be 
granted restraining the defendants from proceeding 
any further with the building. ISRAIL v. SAwsET 





RAHMAN, 18 0. W. N. 176; 19 C. L. J. 47 851 
Costs in partition sui$—Discretion 746 
—— fọ and from Crown, when payable 369 
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Mortgage suit--Order absolute—Appeal 
against order absolute — Memorandum filed with 
Sannas Court-fee instead of ad valorem —KExtenaton 
of time by Court to pay deficit Court-fee— Payment of 
deficit Court-fee within tíime— Limitation — Appeal, 
whether filed in time-—Mistaken  apprehension — Oovil 





Procedure Code (Act XIV of 1882), s. 582A—Oivil - 


Procedure Code (Act V of 1908), s. 149. 


The defendants in a suit upon a mortgage appealed 
against the order absolute. The appeal was lodged 
jn time but upon the memorandum of appeal a Oourt- 
fee of eight annas only was attached. Exception was 
taken at the office whereupon the Judge held thal 
ad valorem Court-fees must be paid. The appellants 
were granted time and the deficit Court-fee was paid. 
When the appeal was taken up for disposal, the 
District Judge held that the appeal was nob filed in 
time as it must be deemed to have been presented on 
the day when the deficit Court-fee was paid. The 
appeal was, consequently, dismissed as barred: 

Held, that the appellants by mistake treated the 
order a8 made jn course of proceedings in execution 
of the preliminary decree and presented the appeal as 
a miscellaneous appeal against an order in execution 
proceedings; that as there was no reason to hold that 
the appellants deliberately did not pay the Court-fee 
in the first instance, the appeal shonld have been 

treated as presented in time, Hart CHARAN DEY v. 
BAIKUNTHA NATA 66 


Court Fees Act (VII of 1870), s. 7 
(iv) (5) 783 
Te mem ma Sa 7, sub-ss. IV and 
WV — Court-fee— Suit for declaration that certain decree 
was fraudulent and unfit for execution and that family 
property was not liable to be sold in execution — Value 
of suit is value of decree—Court-fee ad valorem, not 
on ten times Government revenue on family property 
—Suit for declaration with consequential relief, not 
for possession of land—Value on reliefs, Court to see 
that proper value is put—Suits Valuation Act (VII of 


1887), s. 8. 


Plaintiff sued for a declaration that a decree 
amounting to Rs. 2,704-14-8 was forged, fraudu- 
lent, illusory, collusive, inoperative and unfit for 
execution. It was further prayed that the family 
property valued at Rs. 7,009 should be de- 
clared to be not liable to be sold in execution 
of this decree. There was an alternative prayer 
that, if the whole of the property could not he 
released, the plaintiff's share might be released. 
The plaintiff tendered Court-fes on 10 times the 
Government revenue payable on the land worth 
Rs. 7,000 under section 7 of the Court Fees Aot. 
For purposes of jurisdiction, the plaintiff valued 
his case at Rs. 7,000: 

Held, (1) that the suit, being for a declaration 
with consequential relief, came under sub-section IV 
of section 7 of the Court Fees Act; 

(2) that an ad valorem Court-fee was payable on 
ihe value of reliefs; 

(8) that the real value of the reliefs was 
Rs. 2,/94-14-3, the amount of the decree; 

(4) that the value for the purpose of Court-fee 
should be the same as the value for the purpose of 


jurisdiction. 
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Sub-section V of section 7 provides for oases 
where a suit is brought for possession of land. 

A Court can question the value put on the 
reliefs claimed where it is shown on the face 
of the plaint that the value put on the reliefs ig 
too small. It is the duty of the Court to see 
that proper value is put on the reliefs claimed. 
Harinar PANDE SINGH v, Suvam Lat BINGH, 40 C. 
615 404 


ON ee 





— — Sy T, cl. 4, SuD-cl. (d) 
—Suits Valuation Act (VII of 1887), s. 8—Declava- 
tory suit —Injunction — Valuation. 

The plaintiff sued for a declaration that he 
was the sole shebait of certain endowed properties, 
that a consent-decree was inoperative and that the 
defendants who had been constituted joint shebails 
by the consent-decree had not been validly ap- 
pointed as such. He also asked for an injunc- 
tion to restrain the defendants from interfering 
with him in the management of the endowed pro- 
perties. The plaintiff valued the relief by way of 
injunction at Rs. 100, and paid an ad valorem Court. 
fee on it. He also paid a Court-fee of Rs. 10 on 
account of the declaratory relief sought. The suit 
was instituted in the Court of the Mansif, who re- 
turned the plaint for presentation to the proper Court, 
giving effect to the contention of the defendant that 
the valuation of the suit should be based on the 
market-value of the endowed properties, as if they had 
not been endowed, that is, Rs. 5,000: 

Held, that the suit was plainly of the description 
mentioned in section 7, clause 4, sub-clause (d) of the 
Court Fees Aot, 1870, that the amount of Court-fee 
should be computed according to the amount at 
which the relief sought was valued by the plaintiff; 
that under section 8 of the Suits Valuation Act of 
1887, the value as determinable for computation of 
Court-fees and the value for purposes of jurisdiction 
should be the same in the case of a suit of this des- 
cription, and that the suit was rightly brought in the 
Munsif’s Court, which, in returning the plaint, refused 
to exercise the jurisdiction if possessed. MOHENDRA 
SUNDAR THAKUR v, DINOBANDHU THAKUR, 190. L. J, 
15 


EH PN aioe ee ey) 404 


—— — (as amended by Act 
XI of 1899), s. ISH (iv), proviso — 
Inventory, requisite and essential features of —Succes. 
sion Act (X of 1865), s. 277 — Probate and Adminis- 
tration Act (V of 1881), s. 98. 


No inventory satisfies the statutory requirement of 
section 98 of the Probate and Administration Aot 
which omits the essential of this detail, namely, that 
its contents shall include “a fall and true estimate of 
all the property in possession.” 

It is not a justifiable construction of the proviso to 
sub-section (4) of section 19H of the Court Fees Act 
to date the running of the period from anything less 
than the lodging of the inventory required by the 
statute. The Court must be satisfied that the punctum 
temporis from which the six months run is the lodg- 
ing of an inventory as required by section 98. 

Where an executrix had filed a variety of papers by 
massing together of which, it was claimed, an inven- 
tory containing a full and true estimate of the pro- 
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perty of the deceased was filed, but in point of fact, 
only a list of immoveable property was supplied and 
that of the moveable, which formed nine-tenths of the 
estate, only a list without a single figure was given: 
Heid, that the statutory requirement of section 98 
of the Probate and Administration Act, 1881, was not 
satisfied. Ras Kumart BHUBANESHWARI KUMAR v. 
COLLECTOR OF Gaya, 18 C, W. N. 153; (1914) M. W. 
N. 13; 40 I. A. 236; 12 A. L. J. 69; 15 M. L. T. 87; 26 
M. L. J. 56; 19 C. L. J. 136 976 


MM MÀ met Mn! ——— M Sch. I, Art. I — Cross- 


objection in appeal — Court-fees chargeable— Amount 


due at date of decree — Future interest not to be taken 


anto account, 

In all cases in which the amount declared by the 
Court to be due at the date of the decree can be 
ascertained by reference to the judgment and the 
decree, it is that amount at which the appeal or 
eross-objections should be valued, and future interest 
should not be taken into account. Ragusir PROSAD 
v. SHANKER Bux SINGH, 11 A. L. J. 1016 723 F. B. 


Covenant for title —Continuing an. 











* Criminai matters—Privy Council Appeal. B 


Criminal Procedure Code (Act V of 
1898), S. 44 — Failure to report plot 658 

————— SS. 55, LIO, Ch. 
VIII —Police Officer, power of — Arrest without 
warrant, 

Section 55 of the Code of Criminal Procedure is 
independent of Chapter VIII of the Code, although 
proceedings under the Chapter may follow after the 
arrest contemplated in section 55 as a natural sequence. 
A Police Officer may arrest a person, against whom 
proceedings.under section 110 are contemplated, with- 
out a warrant or an order from a Magistrate, NEPAL 
v. EMPRROR, ll A. L. J. 596; 35 A. 407; 14 Cr. L. d. 


618 666 
—— —— Ch. VIII 








. 666 


victton by second or third class Magistrate—Power of. 

Appellate Court to order accused to execute bond to 

keep peace, 

An Appellate Court has jurisdiction, under section 
106, sub-section (3), Criminal Procedure Code, to 
order a person to execute a bond to keep the peace 
when he has been convicted of one of the offences 
specified in sub-section (1) of the section, not by 
one of the Courts specified in that sub-section, but 
by a 2nd or 8rd class Magistrate. 

The words “under this section” in sub-section 
(3) of section 106 of the Criminal Procedure Code 
have reference to the powers given by the section 

















and nob to the Courts by which these powers aro - 


in the first instance exerciseable. Sonar GOUNDEN, 
In re, 14 M. L. T. 235; (1913) M. W. N. 769; 26 M. L. 
J. 408; 14 Or. L. J. 574 174 F. B. 


: — S. 106 (3)—Appeliate 
Court, power of, to order emecuttion of bond for 
keeping the peace—Original Court, power of, does 
not control that of Appellate Court. 

Under section 108, sub-section (38), of the 

Criminal Procedure Code, an Appellate Court may 
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pass an order directing security to bs taken [for 
keeping the peace in cases coming to it on appeal 
from a Court incompetent to pass such an order ag 
an original Court. There is nothing in sub-section 
(3) which either suggests or implies that the 
powers of the original Court should in any way 
control those of the appellate or revisional authority, 
The Appellate Court has power to make an order 
for security quite independently. BHARAT SINGH 
v. EMPEROR, 14 Cr. L. J. 592; 16 O. C, 281 384 


Se — —— ———— SS. 107, 118,125 
Powers of District Magistrate to cancel bond for «n. 
sufficiency of evidence, 

A District Magistrate is entitled to entertain a 
petition under section 125 of the Criminal - Procedure 
Code to cancel a bond to keep the peace, executed 
by a person in pursuance of an order of a first 
Class Magistrate under sections 107 and 118 of the 
Criminal Procedure Code, on the sole ground that 
the evidence before the Magistrate did not justify 
him to pass the order. 

Tyabji, J.—The words “at any time" in the section 
mean, ‘however early or however late? Mare Gown 
v. EMPEROR, (1913, M. W. N. 715; 14 M. L. T, 328; 25 
M. L. J. 459; 14 Cz. L. J. 546 I46 F. B. 


——— — —— ———— SS. 107, I 12, 1 17, 
118, 119, 145, 253, 403, 495 = security 
to keep peace— Withdrawal from prosecution before 
process issued, — Subsequent prosecution on same facts 
— Autrefois acquit—~Discharge—Acquittal — Order 
under section 145 no bar to order wnder section 107. 
A preliminary charge-sheet was laid by the Police 

under section 107, Criminal Procedure Code, against 

certain persons. Before any process was issued, the 

Police wished to withdraw it in order that they might 

present a fresh charge-sheet against some only of 

those included init. The Magistrate permitted the 
withdrawal and endorsed on the charge-sheet that the 
accused were acquitted. A second charge-sheet was 


. Subsequently laid by the Police against some per- 


sons: 

Held, (1) that the order passed by the Magistrate 
on the first charge-sheet was no bar to proceedings 
under the second charge-sheet; 

(2) that the order of acquittal must be treated ag 
unmeaning and could not be availed of by persons 
against whom no process had been issued. 

Neither section 495 nor section 408, Criminal Pro- 
cedure Code, applies to security proceedings. 

Section 495 applies only where the proceedings can 
end in an acquittal or discharge of the accused. A 
proceeding, under section 107, Criminal Procedure 
Code, does not terminate in either of the two ways. 

Neither an order of discharge nor of acquittal can 
properly be made in acase where the accused has 
not been directed to appear. 

The passing of an ordor ander section 145, Cri. 
minal Procedure Code, does not debar the Magistrate 
from directing the parties to give security under sec- 
tion 107, on the same facts. 

Although the reason for apprehending a breach of 
the peace may be a dispute relating to the possession 
of immoveable property which would be appropriate 
for the initiation of proceedings under section 145, 
there can be no legal objection to proceedings under 
section 107, 
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In such cases, the Magistrate is bound, if moved 
for the purpose, to take.steps under section 145, 
while it is optional with him to proceed under sec- 
tion 107. MutHia Moopan, In re, 36 M. 315; 14 OR. 
L, J. 559 159 


s. 110 656 
— SS. 110, 514 —Forfei- 


ture of security—Security for thejt and receiving 

stolen property—Subsequent conviction for serious 

violence— Inability of surety. 

Persons, who stand surety in respect of section 110, 
Criminal Procedure Code, undertake liability for 
such good conduct only onthe parbof the person 
for whom they stand surety as is indicated by the 
circumstances under which the security was de- 
manded. 

A. was required to give security for being suspected 
as a thief and notorious receiver of stolen property. 
B., & resident of. another village, was accepted as A.^8 
surety. . 

A. was subsequently convicted on a serious charge 
of violence ander section 326, Penal Codo: | 

Held, that .B. should not be held liable for Aw’ 
sudden act of violence and no part of B.'s security 
should be confiscated. UpHAM SINGH v. EMPEROR, 15 
P. R. 1913 Cx.; 59 P. W. R. 1013. Cr; 334 P, L. B. 





—— | c—miaati 











FO n E 











1913; 14 Cr. L. J. 675 175 
~ S. I 10 —Security for good 
behaviour— Wight of evidence on both  sides— 


Instances of suspicion—Previous discharge on same 

materials. | 

In a proceeding under seotion 110 of Code of 
“Criminal Procedure against two brothers, A. and 
B., the evidence for the prosecution consisted of 
the statements of four lambardars, one zaildar, 
tw: Sub-Inspectors and a few instances of sus- 
picion. Twenty-three witnesses appeared for A. 
and 40 for B. including a lambardar. One year 
previously, 4. and B. were discharged on nearly 
ihe same materials and by the same Magis- 
trate and no fresh facts were alleged against 
them: 

Held, that the evidence was insufficient to justify 
the taking of security from A. and B. Lata v. 
Exgnosz, 33 P. W. R. 1918 Or; 316 P. L. R. 1913: 14 
Cr. L. J. 603 475 








A -— -S.11Z 158 
MÀ ee —— S. 117 159 
————-——-——$.118 146,159, 

470 
— —— S. 119 159 





——em—Á— dan 








S. 125-—'At any ei 
e mem an S, 144—Charier det, 24 
& 25 Vic. c. (1861), s. 16— Permanent injunction 
prohibiting taking of processions not allowed by law — 
Temporary emergencies only provided for— Power of 

High Court to interfere. 

Section 144 of the Criminal Procedure Code relates 
only to the passing of provisional orders to tide 
over temporary emergencies and in cases where 
immediate prevention or speedy remedy is de- 
girable. Jt does not authorise a Magistrate to pro- 








INDIAN OASES. 


[1918 


Criminal Procedure Code —contà. 


hibit a person or persons by a permanent injunction 
from taking processions throughout an indefinite 
future period along the streets of a particular 
town. 

Section 15 of the Charter Act empowers the High 
Court to prevent an evasion by the Magistracy of 
the law as laid down in section 144. GOVINDACHETTI 
v. PERUMAL Onetty, 25 M. L. J. 370; 14 Cr. L. J. 
589 38 














S. 144—Temporary orders 
—No power to renew for further period eacept by 
notification of Government. 

Section 144, Oriminal Procedure Code, applies to 
all temporary orders in urgent oases of nuisance or 
apprehended danger and, except where specially ex- 
tended by a notification of Government, no such 
order can remain in force for more than two months. 

Where an order itself doos not set forth the 
material facts of the case as required by law and 
no urgenoy is indicated, the ordor is without juris- 
diction. 

Where an order purports to renew a previous 
order, it is in effect an extension and hence one passed 
without jurisdiction. Govinna Cuetry v. EMPEROR, 
(1913) M. W. N. 1003; 14 Cr. L. J. 658 898 


—— — — S. 145 564 


S. 145, order under— 
No bar to proceedings under section 107 159 


S. 145—Costs-—Original 
order directing payment of costs without fiaing 
amount assessed in separate order—Legalily. 

Where a Magistrate in his order under seotion 145, 
Criminal Procedure Cude, directed the petitioners 
to bear the costs of the other side but did not 
specify the amount: 

Held, that ib was nob illegal for him to ussess the 
amount in a separate order passed subsequently 
after hearing both sides. MEDAPATI À MMIREDDI, In re, 
14 M. L. 1. 395; (1913) M. W. N. 771 170 





ee 
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369 — Review. 


A Magistrate after initiating proceedings under 
section 145, Criminal Procedure Code, found that 
actual possession of neither party was established, 
he accordingly passed an order under section 146, 
Criminal Procedure Code, attaching the property 
in dispute until such time as a competent Court 
determined the rights of the parties thereto. 
Subsequently, on the report of a Tahsildar that it 
was not practicable to attach the property, he 
cancelled his previous order and in lieu passed 
an order under section 147, Criminal Procedure 
Code, forbidding the parties from cutting trees 
from one specified plot, and from exercising any 
rights over tho other plots until they obtained 
a declaration of their title from a competent 
Court: 

Held, that as section 369, Criminal 
Code, did not permit a 
had no jurisdiction to 
orders 

Section 147 is intended ta apply only to cases 
where there might be disputes concerning the 
right of use of any land or water as distinct 








ss. 145, 146, 147, 


Procedure 
review the Magistrate 
set aside his previous 
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from disputes as to the title to or possession of 
the land itself, for which provision is made by 
sections 145 and 146 of the Code. RAM DULARE "v. 
AJUDBYA Singa, 16 O. C. 192; 14 Cr. L. J. 605 477 


——— — ——— S. 146 477 
Ss. 190 (Cc), 202— 


Offence of giving false evidence cannot be taken 
cognizance of under section 190 (cj — Nor can it be 
referred for preliminary inquiry—- Section 202 applica- 
ble only to complaint cases. 

Section 202, Criminal Procedure Code, applies 
only if the Magistrate takes cognizance upou com- 
plaint. ` 

There i8 no provision in the Code empowering a 
Magistrate to take cognizance of the offence of giving 
false evidence under section 190 (c) or to refer it 
for preliminary inquiry. [IMPERATOR v. SHOUKATMALI, 
7 S, L. R. 75; 14 Cr. L. J. 600 


— ——— S. 195 











479 


— S. 195 — Sanction to 
prosecute—-Failure to specify offence — Appellate 
Court directing Subordinate Court to rectify mistake 
in form of sanction —Jurisdiction. 

Under clause (6) of section 195 of the Criminal 
Procedure Code, itis open to a Superior Court either 
to revoke or grant a sanction, when such sanction 
has been given or refused by the Subordinate Court; 
but there is no provision in the law authorising the 
Superior Court to direct the Subordinate QOCourt to 
rectify a mistake in the form of the sanction. 

Therefore, where sanction to prosecute was granted 
by a Sub-Judge but he failed to specify the offence 
alleged to have been committed, and the District 
Judge on appeal sent the case back to the Sub-Judge 
for an order for sanction to be drawn up in accord- 
ance with the observations made Dy the Judge in his 
judgment on appeal: 

Held, (1) that the order of he District Judge on 
appeal must be vacated; 














(2) that the sanction as granted by the Sub. * 


Judge not being in proper form, the application 
for sanction remained undisposed of. The High 
Court directed the Sub-Judge to pass a proper order 
on that application by specifying the offence and 
other necessary particulars. OHANDRA KUMAR MANNA 
v. JUGAL Cuaran Monnan, 14 Or. L. J. 055 895 


S. [195 -- Sanction to pro- 
secute —Original Side of High Court — At conclusion 
of suit verbal application by plaintifs Counsel to 
prosecute defendant granted—Objection by office to 
draw up order in absence of petition-—~Petition sub- 
sequently put in before another Judge--Order for 
sanction made—Application to revoke sanction, to 
be made before Appellate Bench—Court giving sanc. 
tion, whether has power to revoke same—Second 
Judge, if had jurisdiction to make order which was 
made by first Judge upon verbal application of 
Counsel. 

A plaintiff obtained a decree in the original side 
of the High Court: His Qounsel orally applied to 
the Court for sanction to prosecute one of the defend- 
ants under sections 193, 199 and 200 of the Indian 
Penal Code for having made a false affidavit, and 
the Court said “very well.” The office refused to 





a 
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draw up the order without formal papers being 
pub in. Therefore, subsequently a petition was pre- 
sented tothe Court (not the same learned Judge 
who had made the first order) and the QOourt said 
“very well”, and the order was drawn up. The 
defendant obtained this Rule upon the plaintiff 
to show cause why the sanction should not be 
revoked: 

Held, that the established practice of the Court 
was to grant a sanction under section 195 of the 
Criminal Procedure Code only on a formal petition 
being pub in upon which an order could bo passed, 
and that, therefore, the second learned Judge had 
jurisdiction to pass the order made by him on the 
second occasion when a formal petition was put in. 

An application to revoke a sanction ought to be 
made to the Appellate Bench as the Court which 
gives the sanction has no power to revoke it. THADDENS 
JANAKI Nata Sana, 40 C. 428; 145 Or. L. J. 572 172 


———~ Ch. XVI, ss. 200, 
703 








- 202 
—— ——— — — §. 202, scope p 


—— —- S, 203 703 


S. 203 — Dismissal of 
complaint-— Krercise of diseretion based om judicial 
considerations —Probable result of proceedings or 
motives and conduct of complainant irrelevant — Not 
to be dismissed unless false or unsustainable on 
available evidence— Power of High Court to revise 
order of dismissal. 














The decision whether there is sufficient ground for 
dismissing a complaint under section 203 of the Code 
of Criminal Procedure must be reached by the exer. 
cise of discretion based on judioial considerations. 

That the Magistrate considered the probable result 
of proceeding to be undesirable or the motives and con- 
duot of the complainant to be discreditable are not rele- 


. vant considerations. .In the absence of any finding that 


the complaint is false or unsustainable on the evidence 
likely to be available, the passing of an order of 
dismissal would constitute an irregularity with which 
the High Court has, under section 15 of the Charter 
Act, jurisdiction to deal. 

Quere:— Whether the High Court has power under 
the Criminal Procedure Code to revise an order of 
dismissal of complaint under section 208P Ganau 
REDDI v. SAMBAPATHY MuDALI, 25 M. L. J, 610; 14 Or, 











L. J. 683 681 
S. 204 703 

—— S. 2095 — Substituting 
summons for warrant — Ewcusing personal 
attendance of female accused— Power to be freely 


used, 


The power of substituting a summons for a 
warrant is not limited to the case of pardanashin 
women. The power should be freely utilized in 
the Province of Sind and especially in the case 
of female accused. Where a Magistrate instead 
of issuing a summons by izadvertance issues a 
warrant, he has power to make an order under 
section 205, Criminal Procedure Code. EMPEROR v. 
ZALIKHAN, 7 S. L. R. 40; 14 Or. L. J. 604 476 
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S. Z06— Magistrate com- 
mitting case of theft on ground of connection with 
another case triable by Court of Session—Connection 
mot such as to prejudice accused if tried by Magis. 
trate —Commitment quashed. 

The accused were charged with theft under sec- 
tion 379 of the Penal Code. The Magistrate drew 
up a charge against the accused, bub instead of 
trying them himself committed them to the Court of 
Session on the ground that the case was connected 
with another case in which he felt bound by law to 
commit. The connection, however, between the cases 
was not of such a character as to embarrass or pre- 
judice the acoused if they had been tried by the 
Magistrate himself: 

Held, that the reason given by the Magistrate for 
commitment was not good in law or in fact, and, 
therefore, the conimitment must be quashed. EM- 
PEROR v, ASHA BHATHI, 15 Bom. L. R. 998; 14 UR. L. 


J. 657 897 
EN Ss. 208, 209, 210, 

435, 439— Commitment to High Court—Duty of 

Magistrate—Revision—High Court's power to interfere 

in revision to set aside order of discharge passed by 

Presidency Magistrate — Abetment. 

Per Benson and Bakewell, JJ., (Sundara Atyar, J., 
dissenting). In a case triable exclusively by the 
High Court, it is the duty of a Magistrate to commit 
the accused, if he is satisfied that there are credible 
witnesses to the facts, which, if believed by a Jury, 
would justify the conviction of the accused of the 
offences complained of. If he proceeds to weigh the 
evidence, to accept some statements, to reject others 
and to deal with probabilities, or draws inferences 
as to knowledge or intention, he is in realiby dealing 
with the question of the guilt or innocence of the 
accused and is usurping the function of the trial 
Court. 

The existence of a possible ground of defence 
is nob a sufficient reason for a Magistrate to refuse 
to commit a person for trial against whom a prima 
facie case is made out. 

Per Sundara Aiyar, J—A Magistrate need not 
make an order of committal when the evidence 
adduced for the prozecution is clearly insufficient 
to justify the conviction of the accused or the 
prosecution evidence is clearly untrustworthy. It 
is not his duty to form a final conclusion on the 
evidence of the prosecution, whether the conviction 
of the accused, if committed, is reasonably certain, 
but it is his duty to be satisfied whether there 
are fair grounds for concluding that the accused 18 
guilty so far as appears from the evidence put 
before the Court. It is only then that suffoienb 
ground is said to exist for committing the accused 
for trial. 

In a case of abettment by conspiracy the prosecu- 
tion has to prove an agreement between the alleged 
conspirators to do the criminal act. b 

Per Benson and Sundara Aiyar, JJ.—The High Court 
has power under sections 435 and 439 of the 
Criminal Procedure Code to set aside au order 
of discharge passed by a Presidency Magistrate 
under section 209 of the Criminal Procedure Code. 

Per Benson, J.—The High Court ordinarily, when 
acting in revision, takes the facts as found by a 
Magistrate but there is nothing in the Code of 
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Criminal Procedure to limit the Courts power 
of interference to cases where the Magistrate ignored 
or contravened an express provision of law. 

Per Suntara Aiyar, J.—The High Court has power 
io revise an order of discharge whenever the order 
is manifestly wrong. As a rule it does not interfere 
with the orders of Criminal Courts in revision 
except on the ground of an error of law or a serious 
irregularity in procedure which is likely to have 
affected the conclusion of the lower Court, but 
this is only & rule of practice based on the un- 
desirability of interference by this Court merely 
on the ground of misappreciation of evidence. So 
far as the provisions of-the statute are concerned, 
the High Court have plenary powers of interference 
and would not heaitate bo exercise them, wherever 
the ends of justice require ib, whether the error 
of the inferior Court be ona question of law or 
not, NATIONAL Bang OF INDIA, LTD; v. KOTHANDA- 
RAMA CRETTI, 14 M. L. T. 200; (1913) M. W. N. 728; 


14 On. L. J. 529 129 
ss. 209,210 129 
———— — S., 213 — Commitment 

without giving reasons, effect of. 

Where a case is triable by a Magistrate or by a 
Court of Session, andis committed to the Sessions, 
the reasons for commitment should include not 
merely reasons for not discharging the accused, 
but reasons for sending him before the Court of 
Session, and where the case is not one which ought 
to have been committed, then to commit without giv- 
ing reasons is more than an irregularity; it is an 
illegality on account of which the commitment must 
be quashed, EMPEROR v. NANJI SANAL, 15 Bom. L. R, 
999; 14 CR. L. J. 609 


-— 




















— 











SS. 215, 436, 
Proviso (a)—Commitnent without notice to ac. 
cused—Revision. ‘ 


An order of commitment, made in contravention of 
the provisions of section 436 (a), Criminal Pro- 
cedure Code, 1895, without allowing the accused an 
opportunity of showing cause against ib, is illegal and 
vitiates the proceedings. ANOKHA SINGH J. EMPEROR, 
28 P. W. R. 1918 Or.; 312 P, L. R. 1918; 14 Cr. L. J. 
605 477 


-—————-—— $8. 233, 239 Joint 
trial—Meaning of "same offence" — Section 239 not 
applicable where charge against each accused is 
mutually exclusive. 


— m 





Where two accused were tried together on a charge 
of having caused grievous hurt toa person and the 
allegation was that either one or the other committed - 
the crime and the Magistrate discharged one of the 
two accused and convicted the other: 

Held, that the words “same offence” in section 239 
of the Code of Criminal Procedure implied that both 


. the acoused should have acted in concert or associa- 


tion and did not apply toa case like the present and 
that the two acoused ought to have been tried sepa. 
rately as required by the provisions of section 233. 
AZIM-UD-DIN v. WMPEROR, 6 BUR, L. T, 191; 14 Cr. L. 
J. 563; 7 L. B. R. 68 








- SS. 236, 367 (3)— 
Penal Code (Act XLV of 1860), ss, 72, 201, 802— 
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aking Procedure Code —contd. 


Alternative conviction under sections 302, 201 of the 

Penal Code —Evidence to support charge of murder 
- insuficient. 

The provisions of section 72, Penal Code, and of 
sections 236 and 367 (3) of the Criminal Procedure 
Code, apply only to cases where the actual facts are 
established, but there is a doubt as to the application 
of the law to the proved faota. 

Thus where the doubt entertained by the Sessions 
Judge is whether there was sufficient proof that the 
accused had in fact committed murder or had 
merely been guilty of causing evidence of the murder 
to disappear, in such a casean alternative conviction 
of both offences is not contemplated by law, and the 
. Judge is bound to acquit “the accused of the more 


serious offence, once he finds the evidence insufficient - 


^to support that charge. Partapa v. ExPEROR, ll P. 
904 


IAR. 1918 Cn ; 14 Cn. L. J. 664 


163 
Ss. 252, 540—Sum- 


moning of witnesses for prosecution— Magistrate to 
- exercise discretton—Witnesses not to be harassed 

unnecessarily. 

When a complainant files a list of witnesses to 
-be summoned for proving his case, the Magistrate 














‘should see which of the persons desired to be sum. . 


moned are necessary witnesses. Witnesses should 
‘not needlessly be subjected to the inconvenience of 
attending the Court. i ; 
Section 540 of the Criminal Procedure Code confers 
‘very wide powers upona Courtin the matter of 
summoning witnesses, but the wider the powers the 
‘greater the exercise of discretion required of the 
Magistrate. SITAB SINGH t, DALGANJAN Sinan, 12 A. 
L. J. 15; 14 On. L. J. 682 1002 








S. Z63—Summary trial 





— Conviction— Reasons. 

Although a Magistrate is not required in law to 
' yecord the evidence. in a summary trial, yet he is 
bound to record his reasons for the conviction 
‘and that too in such” a manner as to put a 
‘superior Court in a position to judge whether 
there were sufficient materials to support the con- 
viction, JAGAN Nats v. BMPEROR, 14 Or. L. J. 594; 
16 O. C. 357 466 


—— ———— S. 284—Trial by, asses- 

80r8— One of two assessors not summoned for parti- 

cular case under trial —Trial illegal. 

A trial by a Court of Session with the aid of two 

` assessors, one of whom only was summoned for the 

particular sessions, is illegal. MAN SINGH v. EMPEROR, 
11 A. L. J. 980; 14 OR. L. J. 654; 35 A. 570 894 


—— — —-— Sa 307 — Reference when 
to be made to High Court . 900 


— S: 307, cl. (3)—Re- 
ference to High Court by Sessions Judge on disagree- 
ment with verdict of Jury —Due weight to be given to 
opinions of Jury and of Sessions Judge Recent pos- 
session of articles belonging to deceased —Blood on 

‘articles as also on article of clothing of accused—~Theft 
— Murder — Presumption — Omission of guidanre_ on 
this point in Judges charge to Jury— Misdirection—- 
Circumstantial evidence-— Evidence Act (I of 1872), 
s. 114, 
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A Court would be slow to interfere with an 


~ unanimous verdict of a Jury unless a clear case is 


made ont. 

. Under section 307, clause(8), of the Criminal Proce- 
dure Code, it is not to the opinion of the Jury alone 
that the High Court have to give due weight, but also 
to the opinion of the Sessions Judge. 

In a case of murder, the accused was found to 
have been in recent possession of articles belonging 
to the deceased, and traces of human blood were 
found oa these articles as also on articles of clothing 
one of which was actually being worn by the accused 
when he was arrested by the Police: 

Held, that the possession wasa fact from which 
the Conrt might presume not merely theft or receipt 
of stolen property but the more aggravated offence 
connected with theft. 

Where in a charge to the Jury there was no 
guidance on this point and the Jury acquitted the 


“accused: 


Held, that there was a serious omission detracting 
materially from the value of the verdict aud opinion 
of the jurors. EMPEROR v. NEAMATULLA, 17 0. W. N. 
1077; 14 On. L. J. 656 156 


ss. 361, 537 —Loss of 
material records before pronowncing judgment, effect 
of —Inherent power of Courts to restore lost records — 

Conviction and sentence passed without reading judg- 

ment, if void, 

A conviction cannot be set aside and new trial 
ordered on the ground that some of the material 
records of the trial have been lost, Section 366, 
Criminal Procedure Code, does not require as a 
condition of valid judgment that all the records 
of the case must be in the Coart-house at the time 
of pronouncing the Judgment. 

Where a judgment is lost, the proper course for 











' the Court is to re-write it from memory and place it 


on record. A Court has inherent power in the case 
of the lossofa judicial document to restore such 
record. 

A conviction and sentence passed by a Court 
without pronouncing the whole of the written 
judgment are not void. Theirregularity in such a 
procedure is cured by section 537. KaMaksHAMMA v. 
EMPEROR, 14 M. L. T. 317; 25 M. L. J. 445; (1913) M. 
W. N. 862; 14 Or. L. J. 595 467 


——— S. 367 (3) 904 


S. 3617-—Judgment not 
pronounced is mere expression of opinion, 

A. judgment, though written and signed, is inoper. 
ative until ib is pronounced, inasmuch as before pro- 
nouncement it must be taken merely as'au expression 
of opinion. ; 

Therefore, a Court can change its opinion before 
it has pronounced its judgment,although the jadgment 
has been written and signed. RAMDHIR Rat v. EM- 
PEROR, 11 A. L. J. 747; 14 Cn. L J. 522 


———— SS. 367, 424 -Juds. 


ment— What i£ should contain. 


Section 424, read with section 367, Code of Crimi- 
nal Procedure, requires a judgment in appeal to 
state the points for determination, the decision 
thereon and the reasons for the decision, 
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Where a Sessions Judge on appeal differed 
in opinion from the lower Court as regards the 
finding of the stolen property in the appellant's 
house and based the appellant’s conviction upon 
that fact alone: . 

Held, that the solitary remark, “I oan see no 
reason to suspect the evidence as regards the 
finding of the property”, did not in the circumstances 
appear to be a sulficient compliance with the pro- 
visions of the Code of Criminal Procedure as to 
what a judgment should contain, Nea Po Han v. Em- 
puror, U. B. R. (1913) I, 169; 14 Cr. L. J. 570 170 


S. 369 477 


403 — Withdrawal 
from prosecution under section 107 159 


S. 424 —Appellate judg- 
170 





M Anna dh Wee HÀ 














— á 




















ment 
ears s. 435 129 
—— —— .——— S. 436 (a) 477 
——— S. 437 — Discharge — 


Order not to be set aside without sufficient reasona— 
Further inquiry. 


No Court can properly set aside an order of dis- 
charge without having and assigning solid and 

` gufficient reasons for doing ao. 
An order for further inquiry, under section 437, 
-Criminal Procedure Code, without setting out grounds 
therefor, is bad and must be seb aside, THIRUKONAM 
KuPPACHARI v. EMPEROR, (1918) M, W. N. 633; 14 Or. 
L, J. 572; (1914) M. W. N. 46 172 


— —— ss. 437, 517, 518 — 
Discharge — Proper order to be passed —Stolen property, 
disposal of. ` 








An order to the following effect i3 nob contemplated 
by section 487, Criminal Procedure Code, Act V of 
1898:—' The case, therefore, is re-opened and the 
Police are now ab liberty to re-consider the whole 
position.” 

The proper course to be adopted in such a case is 
to direct the Magistrate to make further inquiry into 
the case. ! 

Where an accused person says that certain alleged 
stolen property is not his, the Uourt is- not justified 
in ordering that it should be given to him. It 
should be retained by the Court until one or other 
of the parties has established his right to 
it. If it has been paid or given to the accused, 
the Court has power to call upon him to return 
it. CHANAN v. EMPEROR, 97 P. W. R. 1913 Cn; 320 
P. L, R. 1918; 14 Or. L. J. 596 468 


- S. 438-—Conviction for 
minor offence— Facts disclosing more serious offence— 
Conviction not to be quashed unless accused preju- 
diced or sentence inadequate. 











If a Court had the power to try the offence of 
which it has convicted the accused, itis nob neces- 
sary to quash the conviction, merely because the facts 

. disclose a more serious offence, which the Court was 
not competent to try, unless the acoused has been 
prejudiced or the sentence is inadequate. MoHIDREN 
BATCAH SAHIR, In re, 25 M. L. J. 484; 14 On. L. J. 640 
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Criminal Procedure Code-—conid. 


S, 439 -—Duty of Magis- 
trate—Revision--High Court's power to interfere 
in revision to seb aside order of discharge passed 
by Presidency Magistrate 


S. 439— Enhancement of 
senlence—Discrelion of Chief Court to interfere— 

Sentence undergone — Revision. 

In the case of a recommendation fer enhancement 
of sentences, the Chief Court is nob always bound 
io interfere under section 439, Criminal Procedure 
Code, 1898, even when the order of the Court below 
is clearly wrong in law, particularly when the 
accused has already undergone the sentence of 
imprisonment or has paid the fine imposed upon him. 
EMPEROR v. Hart SINGH, 29 P. W. R, 1918 Or; 313 
P. L. R, 1913; 14 Cr. L. J. 699 


S, 439 -Finding ef fact. 
Ordinarily, a finding of fact cannot be interfered 
with on revision under section 439, Criminal Proce- 
dnro Code, 1898. Bans: Lat v. Esperor, 80 P. W. 
R. 1918 Cg; 319 P.L. R. 1913; 14 Or. L, J. 595 
467 
S, 476—Court incompe- 
tent to take action after termination of judicial pro- 
ceedings— Execution proceedings are judicial proceed- 
ings ~Power of High Court, as Court of Revision, to 
pass orders. 

During the pendency of an execution case, on the 
18th July 1911, it was brought to the notice of the 
Court that-an offence under section 188 of the Indian 
Penal Code, had been committed. The execution cage 
was dismissed on 27th July 1911. The decree-holder, 
however, applied for grant of sanction to prosecute 
the Opposite party in respect of the alleged offence. 
The Court, on the 25th November 1911, took ac- 


iion under section 476 of the Criminal Procedure 
Code: 






































eke acre HARE 





Held, that the order under section 476 of the Ori. ` 


minal Procedure Code was illegal and should be seb 
aside. 

The High Court, as a Court of Revision, has 
power to pass the proper order, namely, granting 
sanction to the decree-holder to prosecute. 

Execution proceedings are judisial proceedings, 
PONS USWAMI PILDAL v. CHOKKALINGAM, 25 M. L. J. 
593; (1913) M. W..N, 1002; 14 M. L. T. 512; 14 Cr. L. 
J. 624 : 


—— au 








S, 488 —Order — Huin- 


tenance —Efféct of father’s willingness to receive and ` 


maintain child—“Unable to 

belonging to well-to-do tarwad. -` 

A wife who refuses to live with her hasband 
without sufficient cause is disentitled to mainten- 
ance under section 488; clause (4), of the Code of 
Criminal Procedure, buta child who is living with 
its lawful guardian is not. The father’s willingness 
to take the boy and maintain him has nothing 
to do with his liability to give the boy maintenance 
when the boy is living in the custody of his natural 
guardian, f 

The words “anable to.maintain itself" ia section 
438 (1) relate to the absence of sufficient maturity 
in physical and mental development in the child 
rendering if in consequence unable to earn its 
livelihood by its own exertions and do not refer 
to inability through poverty or absence of means. 


matntain’—Child 


Vol, X1] 


Criminal Procedure Code—conid. 


The fact that a child belongs to a weil-to-do 
tarwad has nothing to do with the liability of the 
father, who has sufficient means, to maintain his 
child and neglects to do so. PARATHY VALAPPIL 
MoiDEEN, In re, 14 M. L., T. 228; 25 M. L. J. 355; 
(1913) M. W. N. 997; 14 Cr. L. J. 597 459 


^ S, 495 —Withdrawal of 
prosecution under section 107 159 


— —— SS. 499, 514—Bond 
to appear before Police, validity of-—~Forfetture— 
Power of Magistrate to enjorce penalty. 

The wording of section 499 and of secbion 514 of 
the Code make it abundantly clear that a Police 
Officer in charge of a Police Station has power to 
make iba condition of a bond that the accused per- 
sons shall attend before the Police at the time and 
place mentioned in the bond, and that if he fails 
to so attend and a Magistrate of the Ist class 
is satisfied that the bond has been forfeited, 
any person bound by the bond can be called upon to 
pay the penalty thereof. EMPEROR v. KANSHI HAM, 
22 P. R. 1918 C»; 6 P. L, R. 1914; 14 CR. L. J, 631; 6 
P. W. R. 1914 On. 679 


S. 514 — Porfeiture — 
Bond to appear before Police 679 


————— §§.517,518 468 


S. 526—Magistrate act- 
ing as private  arbitrator— Subsequently trying 
case as Magistrate—Transfer of case to another 
Court. 

A Magistrate, who has dealt with a dispute in 
an informal manner as private arbitrator, ought 
not to deal subsequently with the same dispute 
between the same parties in his capacity of Magis- 
trate. To do so, must necessarily be very 
inconvenient and embarrassing. GOBINDA CHANDRA 
Roy v. Goran UHANDRA Panpit, 18 C. L. J. 150; 14 
Cr. L. J. 602 474 


—— S. 526 - Transfer of crimi- 








et PN 























——— 

















—— 


nal case — Grounds. 

The transfer of a criminal case should not necessarily 
be ordered simply because an accused person thinks 
that he would not geb an impartial trial, but the real 
question to be considered is whether on the facts 
disclosed in the application for transfer, there arises 
a reasonable inference that the Magistrate who is 
seized of the case may be prejudiced willingly or 
unwillingly against the accused. Sumesswar v. EM- 
PEROR, 12 A. L. J. 83; 14 OR. L. J. 656 906 


S. 528 —Transfer of case 
— Case triable by Sessions—Grounds of transfer— 
Magistrate making inquiry expressing strong views 
or to be called as witness—Practice. 

.. Where a case is triable by the Court of Session, 
it is no ground for transfer of a case that the Magis- 
trate inquiring into the offence had expressed certain 
strong views against a party or that he was going to 
be called as a witness, ^" 

When an order of transfer can bé passed by the 
District Magistrate under section 6528, it is the 
duty of the person who considers himself prejudiced 
to go first to the District Magistrate, MuNESHAR v. 
RAGHUBIR, 11 A. L, J, 741; 14 Cr, L. J. 665 155 


‘ 
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— S. 537—Loss of records 
before pronouncing judgment 467 


SS. 537, 195— rant 
of sanction not pleaded at first stage of trial — 
Conviction not set aside. 

A person was tried and convicted under section 
211 of the Penal Code without any sanction as 
contemplated by section 195 of the Code of 
Criminal Procedure. The accused took no objec- 
tion as to the want of sanction before the Magistrate 
who convicted him: 

Held, that the case was covered by section 537 
of the Code of Criminal Proeedure and the con- 
viction could not be set aside for want of sanction. 
The objection as to want of sanction should 
have been raised at an early stage of the proceedings. 
Section 637, Criminal Provedure Code, con- 
templates not only irregularities, but errors and 
omissions as well. OcHHAN v. EMPEROR, ll A. L. J. 
809; 14 Cr. L. J. 607 479 


— —— — Ss, 537 (d)—Trial by 
Jury —Irregularity in charging Jury. 




















A conviction obtained on a trial by Jury would not 
be bad merely because the charge to the Jury was not 
happily expressed or there was misdirection in the 
charge, if otherwise there has been no failure of 
justice. Section 537 (d) ofthe Criminal Procedure 
Code would cover such a case, HOOPER v. EMPEROR, 
12 A. L. J. 149; 14 Cr. L. J. 688 686 


—— ————— Sy 540) — Discretion in 
summoning witnesses 1002 














S, 545 — Compensation 
to complainant 899 


Cross~opjection in appeal —Court-fees 
723 


Custom. See EVIDENCE Act, s. 57. 


TS 


Ikrar malikan-t-deh 256 


Alienation—Gift of ancestral pro- 
perty by childless proprietor to sister's son incompe- 
tent—HBeversioner contesting alienation by widow — 
Widow's alienee surrendering property-—Ancestral 
property—Wajib-ul-arz—Conflicióng entries -. Pre- 
sumption in favour of entry consistent with general 
custom, 


Among Muhammadan Jats of the Kathia tribe in 
the Shahpur District, a childless proprietor is not 
competent to make a gift of his ancestral property to 
his sister’s son. 

Where a reversionary heir objected to the alienation 
by a widow, and the widow, waiving her life-interest 
in favour of the reversionary heir, left him to settle 
matters with the vendee who, instead of contesting the 
matter, accepted the price he had paid and gave up 
the land, and the reversioner and his brothers then 
took the land and held it in accordance with the 
ancestral shares, the land could not be treated as 
their self-acquired property. 

Where there are conflicting entries in the Wajib- 
ul-arz neither of which is based on any known 
instances, the presumption is in favour of the entry 
which conflicts least with general custom. Tas Mu. 
HAMMAD V. ISLAM, 95 P. R. 1913; 348 P. L, It, 1913; 
230 P. W. R. 1918 631 
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Custom -econeld. 


——Alienation-—Git to daughter and: her 
husband — Arains of Tahsil and District Gujrat—Son- 
in-law not resident. 

An Arain of Tahsil and District Gujrat is compe- 
tent, in the presence of his reversionary heirs, to gift 
his property to his daughter and her husband, who 
have lived with him and served and maintained him out 
of his property, although thé residence of the donees 
did not commence at the date of their marriage. 
Gnuraa MUHAMMAD v, DASWANDHI, 104 P. R. 1913 








—— Pirzadas of Hansi, District 
Hissar— Agricultural custom not applicable— Burden 
of proof—Wajib-ul-arz—Holding geod for a particu. 
lar Settlement-—Recttals not repeated in later Wajib- 
ul-arz, unsupported by instances, carry no weight— 
Departure from personal law, in one respect, does not 
necessarily show adoption of custom in all matters 

-Antecedent debt— Duties of alienee. 

Among the Pirzadas of Hansi, District Hissar, there 
is no recognised custom empowering sons to challenge 
the validity of their father's alienations. 

The burden of proving thata family of Pirzadas 
follows agricultural custom as regards alienation of 
land lies on the party alleging it. 

A wajib-ul-arz holds good only for a particular 
Settlement, and a recital in an old wajib-ul.arz, not 
repeated in later wajib-ul-araiz and unsupported by 
any instances, can carry no weight. Especially a 
wajib-ul-arz must be distrusted which professes to bind 
a motley collection of tribes of Hindus, Muhammadans 
and Christians to a curious and improbable custom. 

It does not necessarily- follow that because a 
family has departed from its personal law in one res- 
pect, ib has adopted agricultural custom in all other 
respects. 

It is sufficient for an alienee to satisfy himself 
that an antecedent debt really exists; he is not bound 
to inquire into the nature of that debt. MUHAMMAD 
ISLAM v. HARI Lat, 7 P. W, R. 1914; 16 P. L, R. 1914 








Awans of Hoshiarpur Disirict— Ancestral 
property— Gift to daughter by sonless proprietor in 
presence of collaterals of 4th degree invalid—Custom 
prevatling in one District not to be assumed to obtain 
in the neighbouring District, — 

Among Awans of Lamma in the Hoshiarpur Dis. 
trict, a gift by a sonless proprietor of ancestral land 
to a daughter is not invalid in the presence of collate- 
rals in the fourth degree. 

A custom prevailing in a particular District cannot 
be assumed to obtain in a village not in the District 
but on its borders. NETHU v. Farmu, 101 P. R. 1913; 
8 P. L. R. 1914; 15 P, W. R. 1914 722 


Pre-emption, See PRE-EMPTION. 


— Succession — Bairagis of Kothi 

Nagar in Kulu—~ Widow excludes Guru. 

Among the Bairagis of Kothi Nagar in Kulu, the 
widow oxcludes the Guru, provided she remains a 
widow and is chaste. Dar Das v. Musammat 
DHIANUN, 17 P.L. R. 1914; 18 P. W. R.1914 932 


Dacoity- Production of stolen  article— Other 
evidence doubtful. 
The mere fact that a person accused of dacoity 
made astatement before several witnesses for the 
prosecution incriminating himself and produced in 





BEFREIEN S. 


INDIAN GASES. 


. convincing or conclusive of his guilt. 


p 


Dacoity-coneld. 


their presence some of the stolen articles is not 
FATTA v. 
Euprror, 31 P. W. R. 1013 Cr. 314; P. L. R. 1913; 14 
Cs. L. J. 601 . «73. 


Damages. See RAILWAYS Act, s, 80. 
—  Breach of contract —-Inberest 
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Liability of Municipality for negligence 
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for use and occupation, suit for 3 





— Driving friend gratuitously in motor car 
— Driver skilled in driving— Duty to act to the best 
of skill reasonably expected of such a man in such 
matters— Gross und culpable negligence in driving 
—Inability in damages jor injuries caused by such 
driving, : ; 

Plaintiff sued to obtain damages for personal in- 
juries sustained while he, as a bare licensee, was being 
driven gratuitously by his friend, the defendant, in the 
defendant's motor car. The sole cause of the disaster 
was that the defendant, in order to get ahead of 
an in-coming train, drove to the crossing and went 
over it ab an excessive speed, and in total disregard of 
the need for caution imposed by the fact that the road 
in front of him was hidden from his view on account 
of the abrupt turning: 

Held, (1) that the defendant was liable in damages; 

(2) that the driving of a motor car being a busi- 
ness or occupation requiring skill, and the defendant 
having that skill, and being a volunteer, was bound to 
act to the best of his skill, which must be such asa 
person skilled in such matters may reasonably be 
expected to possess; 

(3) that under the circumstances of the case, put. 
ting the skill and caution exigible from the defendant 
ab their very lowest, the defendant was grossly and 
culpably negligent. Sorasst HORMUSJI v. JAMSHEDII 
MERWANJI, 15 Bom: L. R. 959 705 


to goods, suit for—Plaintifs kutchery 
with goods threatened with diluvion — Attempt to erect 
new kutchery resisted by defendani— Removal of goods 

. not resisted by defendant— Goods not removed tu time 
awing to negligence of plaintiffs’ men— Kutchery with 
goods washed auay—Suit for loss of goods not matn- 
tainable— Damage — Remote cause. 








The plaintiffs! kutchery containing grain and other 
goods, stood on the bank of a river. When the river 
came very near the kuichery, the plaintiffs attempted 
to erect another kutchery on a piece of land belonging 
to them but the defendant claimed the land as 
his and resisted the plaintiffs in the construc- 
tion of the new kutchery but did not prevent them 
from removing the grain and other goods. These 
were not removed owing to negligence of the plaint- 
iffs’ men. The kutchery with all the goods was washed 
away by the river. The-plaintiffs brought a suit 
not for trespass on their land but for loss of their 
goods caused by the defendants: : 

Heid, that the claim must fail, as the loss was attri- 
butable not to any wrongful act of the defendant but to 
the wanton negligence of the plaintiffs’ men. TRIBENI 
Prosan SINGH v. BASIRUL Mean, 18 C. L. J. 327 513 


Damdupat, rule of 974 
Dusturat, suit to recover —Limitation 179 


` 


$ 
Vol. d D 


Jagir--concld. 


not on a terms of grants that may have been made 
to others. 

Per Harington, J.—-That a jagir was conditional 
and inalienable should ba, proved cither by the 
terms of the grant or by evidence that the grantees or 
their successors had, for a numbér of years, perform- 
ed the services afd had not alienated the property. 

Per Mookerjee, J.— Where the question is whether 
A. made a contract with B. subject to a certain qualifi- 
cation, evidence of the fact that he made contracts 
with other persons subject to the same qualifications, 
is inadmissible. 

But even if it be assumed, that evidence of this 
description is not inadmissible, the question in each 
instance is merely of the probative value of the parti- 
cular facts offered in evidence. 

Ifitis proved by loug uninterrupted usage that 
certain Jands have passed from ancestor to heir, that 
is, from father to son, for two or three generations 
without objection, the inference would be that the 
grant was a grant of inheritance, because the fact 
of descent from father to son is the strongest possible 
evidence of its hereditary charactor. 

When service can no longer be enforced, a service- 
tenure ceases to be a service-tenure, and, consequent- 
ly, the fetter of inalienability is removed and the 
land comprising the tenure can be alienated. BHAGWAT 
BuxsH Roy v. Sueo PrensHAD Sanu, 18 OC, L. J. 277; 
18 C. W. N. 297 481 


Jalkar--River-bed—Jalkar in waters not connected 
with flowing stream throughout year — Evidence -- 
Hunter's Statistical Account, if may be referred for 
establishing enistence of private rights. 

Where the right of fishery is iua river, then tho 
Court has to be satisfied, on a consideration of all the 
material facts and conditions, whether it can fairly 
and reasonably be said that the waters over which 
the fishery is claimed are part of the river. 

The jatkar rights of a river extend to waters in the 
river-bed though they are not connected with the 
waters of the flowing stream throughout the year. 

In other words, the grantee of fishery right 
in a river is entitled to fish in all waters com- 
prised within the banks of the river, and the circum. 
stance that particular sheets of water may, during a 
part of the year, be disconnected from the flowing 
stream or permanent current does not affect the 
rights of the grantce. 

Per Harington, J J.-A tract should be held as the 
bed of a river when it is habitually and regularly 
covered by the river for a substantial portion of the 
year in the ordinary course of nature. 

Per Mookerjee, J.-- Reference cannot legitimately be 
made to statements in Hunter’s Getistical Account 
for the purpose of establishing the existence of pri- 
vate righis AHMADI BEGUM.v. MAHASY "lARAKNATH 
Guost, 17 CO. W. N. 1173, 180, L. J. 399 233 


Judgment not pronounced is a mere exprossión 
of opinion 162 








Conjecture — Decision based on conjecture, 
mot to stand. 

Conjecture is not a sound basis for judicial decision, 
consequently a decision based on grounds which 
have no real foundation, that is, no better basis than 
conjecture, cannot bo supported. Nin MADHAB 
Manta v. Rag Kisnore Das, 180.0.J.220 413 
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Judicial proceedings Execution proceed- 
ings 672 


602 


See AGRA TENANCY Act, s, 199 


— ——- Filing of plaint 
Jurisdiction. 


Evidence vecorded by Court incoin pe- 
tent to try—larties consenting to decision of suit on 
eiidence so recorded —Validity of judgment —Pro: i. 


sions of law to test credibility of witnesses ete. 
Waiver of benefits thereof by parties. 
A suit was instituted and tried in a Munsif's Court 


but the decree of that Court was reversed on appeal 
on the ground that the pecuniary value of the sub 
was beyond the jurisdiction of the Munsif and the 
plaint was returned for presontation to the proper 
Court. Tho Subordinate Judge, to whom the plaint 
was subsequently presented, disposed of the suit with 
the consent of parties solely on the evidence recor jen 
by the Munsif: 

Held, that tho Subordinate Judge was justified 
in the circumstances in acting on the evidence ic- 
corded in the previous suis, the decision as regards 
the incompetency of rhe Munsif to try the suit bei ing 
Immaterial. 

The facts admitted in evidence being themselves 
relevant, provisions of law intended to test the 
credibility of witnesses or to enable the trying Julze 
io make the test himself are not of such an im- 
portant character that parties cannot waive the 
benefit of these provisions. INUGUNTi PRAKAsSA RAJA 
NINGARU v. E Pepa Venkata Rao, 25 M. bd. 
360; (1913 M. W. N. 800 319 


E Court—Cause of aclicn ar ning 
wholly outside jurisdiction ~Secretary of Stat», < ie. 
ther resides or carries on business within jurisdiction 
of High Court —Suit against Secretary of State, uhe- 
ther maintainable in High Court when cause of action 
artses outside jurisdiction. 


The Secretary of State for India in Council does 
not dwell or carry on business, or personally work 
for gain, within the local jurisdiction of the High 
Court at Calcutta. 

Therefore, where the cause of action for a suit 
arises wholly out of the ordinary original civil jurisdic- 
tion of the Caleutta High Court, the Court has no 
jurisdiction to entertain the suit against the Secretary 
of State for India in Council. Rupricks v. SECRETARY 
OF Stats FOR INDIA IN Councin, 40 C. 308 I 





-== —— — Waiver of objection, effect of- Objec- 
tion may be taken at any stage — Special remedy} - 
Common law right ~ Guardians and Wards dct (CHI 
of 18£0)—Regular suit for custody of minor, ahether 
lies— Suit originally instituted in District Court~- 
Subsequently transferred to High Court—Eetraonk- 
nary Original Ciril Jurisdiction—Ordinary Ovt,ina! 
Civil Jurisdiction— Letters Patent, 1865, cls. 13, 17, 
18, 20~Jurisdliction conferred by clause 17, exercise 
of -" Within the Presidency of Madras,” effect of— 
Domicile of minor to be taken into considerati n — 
Minor in England —Power of High. Couri to apparut 
guardian in India Means of enforcing judgment of 
High  Qowt— Effective judgment -Oirill | Procli 
Code (Act V of 1908), s. 20, O. XXL r. 82, O. XXXL. 
r. 5— Suit for appointment of guardian — Mino, 
whether to be im; leaded as party~-Various portions 
of section 20 are alternative—Action in personam - 
Defendant resident or present within jurisdiction — 
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Jurisdiction—conta, 


Subject of suit absent from jurisdiction — Welfare of 
minor—Rights of father—Surrender of custody of 
minor by jather—Recovery of custody — Waiver of 
paternal rights —Re-assertion of rights - Delegation of 
paternal rights—Revocation of — delegation-—Minor 
nearly of 18, whether guardian should be appointed. 

A defeor of jurisdiction can be relied on at any 
time and ib cannot he cured by defendant's waiver 
of objection to it, l 

A special remedy under a special statute does not 
take away the common law right. 

Act VIII of 1890 did not take away any common 
law or equitable jurisdiction which was vested in a 
District Court at the time the Act came into force; 
and although the Act is a Code, it cannot be held to 
bar remedies or to close jurisdictions open at its date. 

The Courts in the Districts are not debarred from 
entertaining regular suits for custody of minors; and 
though such suits have fallen into disuse in the 
Moffusil, it cannot be said that they have been abro. 
gated in any legal way. _ NA 

Ina suit for custody of minors-—originally instituted 
in a Moffusil District Court but subsequently trang. 
ferred by consent to the High Court under clause 13 
of the Letters Patent of 1865—-the jurisdiction of the 
High Court is the same as if the suit had been erigi. 
nally instituted in the lligh Court, and it is not 
restricted to such jurisdiction as could have been 
exercised by the District Gourt if the suit had not 
been called up by the High Court. 

The Extraordinary Original Civil Jurisdiction of 
the High Court is nob more restricted than its Or. 
dinary Original Civil Jurisdiction. Therefore, when 
trying a suit as a Court of the former juris- 
diction, it can exercise any jurisdiction which may be 
vested in it by law asa Court of the latter juris- 
diction. on 

To give the High Court jurisdiction, under clauso 
17 of the Letters Patent, an Indian domicile is not 
necessary, but the domicile of the minors, or the fact 
that they are Indians, may, amongst other factora, be 
taken into consideration when the Court is deter. 
mining whether in à given case it will exercise 
jurisdiction or decline to do so. ; 

In a suit for the appointment of a guardian of a 
minor, receiving education in England, the Iligh 
Court has power to appoint the guardian and this 
power carries withiba power to make any order which 
may be necessary to enforce the authority of the 
guardian aud the Sovereign King-Emperor of India, 
acting through his Courtin Englaud, has the means 
of enforcing the judgment of the Hish Court. 

To a suit for the appointment of a guardian ofa 
minor, the minor is not a necessary party and, 
therefore, he need not be impleaded separately or 
represented by a guardian ad litem. 

A Court of equity will nob look solely to the welfare of 
the infants without regard to the natural rights of 
the father. 

It cannot interfere with the rights of a father, 
unless he so conducts himself as to ronder it esson- 
tial to the safety and welfare of tho children in somo 
serious and important respect, either physically, in- 
tellectually or morally, that they should be removed 
from his custody. N 

After surrendering the custody of his child, the 
father can recover the custody unless his doing so 
would be injurious to the interests of the child. 


INDIAN CASES. 
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Jurisdiction conta. / 


A waiver of paternal rights does not in itsB1t oper- 
ate so asto preclude the father from re-asserting his 
rights, nor is an express delegation of paternal righta 
irrevocable. It is revocable at any time; in fact, it is 
the duty of the parents afd guardians to revoke i6, 
if it is used to the detriment of the children. 

The fact that a minor is nearly 18 sehen an order for 
appointment of his guardian is aske for, which will 
have the effect of extending his minority to 2ist year, 
18 not in itself sufficient to justify refusal of the 
order, though it is no doubta matter to De taken 
into consideration by any Court which is called upon 
to determine whether in all tho circumstances of the 
case, such an order should be made or nob. 

Per White, C. J.—The words “within tho Presidency 
of Madras", in clause 17 of tho Letters Patent of 
1855, do not qualify or restrict the powers of the 
High Court with regard to the guardianship of 
minors. Therefore, the Court has power and autho- 
rity to appoint guardians for minors and to direct the 
handing over of the minors to: such guardians 
notwitbstanding the fact that the minors were 
outside the Presidency of Madras when the suit 
for appointment of guardian was instituted and 
when the judgment of the Court was pronounced, 

Per Oldfield, J. - The powers conferred upon the 
High Court by clause 17 of the Letters Patent of 
1863 can be exercised without any Special invocation 
by pctition or otherwise but it is necessary that there 
must be some preceeding pending before the High 
Court in the legal use of its powers, e 

The rules stated in the various portions of sec. 
tion 20, Civil Procedure Code, Act Vof 1908, are 
alternative. Where ab the commencement of 
an action in personam, the defendant is resident (or 
Fresent) within the jurisdiction of a Court, it hag 
jurisdiction to entertain the action and the absence 
from its jurisdiction of tho object of the claim will 
not deprive it of jurisdiction otherwise obtained. 

On plaintiff's suit for appointment asa guardisn 
of his two minor sons, (temporarily resiling in 
England), the Original Court passed a judgment 
and decree in the plaintiff's favour and direoted 
the defendant (who was reshlent or present within 
the jurisdiction of the Court) by a mandatory injuno- 
tion to hand ovcr custody of the minors to the plaint- 
if: f 

Held, (1) that the Court's judgment was effective in- 
asmuch as @ foreign guardian the plaintiff was entitled, 
while in England, to have control over the persons 
of his wards, unless he was interfered with by the 
Court; 

(2) that the defendant could bo proceeded against 
under Order XXI, rule 32, of the Civil Procedure 
Code; 

(3) that the judgment conld be used as a basis for 
proceeding in any Court in Eneland or elsewhere 
outside British India, within whose jurisdiction. the 
minors might bo. Mrs. ANNIE BESANT v. NARAYANIAH, 
15 M.L. II 


— ——- Of Civil Court —Suit to set 
aside sale on ground of fraud 


of Civil or Revenue 
Court - Suit for declaration thas plaintiff is heir 
to the occupancy tenant 839 
TT ee —— ee Sib for ejectment from 
rayoli landa 916 
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Civil or Revenue 
Coujrt-Suibtin ejectment, arrcars of pasturage 
dues and mesne protits 5 


—— — —— wan OF Collector to sell in 


— Áo 


of High Court — Minors 
temporarily resident in England —Power to supplo- 
ment judgment before actual decree is dra sn up— 
Power of igh Court in suits transferred to its 
Extraordinary Original Jurisdiction 

tt et —— —— —— io question propriety of 
warrant under Extradition Act 993 











156 


Charge — Misdirection —J. udge emplaining away 
fact without leaving it to Jury to decide—Ewplanation 
not in accordance with evidence. 


Jury, charge to—Misdirection 





A, was charged with having committed a dacoily, ` 


at 7-80 r. x. on the evening of 20th August 1912. 
His defence was that at 8-30 that same evening 
he was acquitted and released by the Sub- Magistrate 
of Tenkasi in another case and that, therefore, he could 
not possibly have been piesent at the stene of 
this. dacoity. After arrest in the present case, he took 
this groundina bail application before the same 
Sub-Magistrate but the Sub-Magistrate disposed of 
the application without taking notice of this ground. 
The Sub-Magistrate, in his evidenco, stated that the 
point was not brought to his notice, but the 
Sessions Judge told the Jury that the obvious 
answer to the defence argument was that, if the 
Magistrate accepted the statement as true, he would 
have granted the bail: 

Held, that this was a clear misdirection and that 
it misled she Jury on an important point. SUBBU 
Tevan, In re, 14 M. L. T. 442; 14 CR. L. J. 625 671 


trial—Iregularity 686 
Reforence to High Court 900 
Lang —Income of shrine including rent of land and 
house property 


Land Acquisition Act (lof 1894)— 
Compensation, assessment of — Principles— Ad- 
ventitious value of land—Quarrying to be con- 
exdered. 

Under the Land Acquisition Act, if the land to be 
acquired has an adventitious value, that is something 
beyond its mere agricultural or normal value, and 
that is a marketable value in this senso, that persons 
wishing for a purpose for which the lund is peculiarly 
applicable, to purchase it would give a higher price 
then the Court assessing compensation has a fair right 
to take that fact into consideration. 

Thus, in awarding compensation for land to be 
acquired for the purpose of quarrying, the special 
adaptability of the land for the purpose is a matter 
which ought to be considered. Daya KHUSHAL v. 
AssisTANT COLLECTOR, Surat, 15 Bom. L. R. 845; 38 
B. 37 320 


——— S. I8 — Acquisition of 
non-transferable holding—Olaim by purchaser of 
holding as tenant—Porlion of compensation money 
paid to him—Subsequent application of landlord for 
reference to Court—If reference barred by fact of pay- 
ment—Court’s power to re-call money improperly 
paid~—Inherent jurisdiction. 








erat e aapa 
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Land Acquisition Act—concld. 


The fact that compensation money awarded by the 
Collector for land acquired by him has been paid 
out, is no bar to a reference under section 18 of the 
Land Acquisition Act. 

A. claimed as tenant a part of the compensation 
money awarded by the Collector for a certain land 
acquired by him. B. alleged, in & petition to the Col- 
lector, that ho was the talukdar of the land. The Col- 
lector thereupon made an order awardiug a part of 
the compensation money to B.and the remainder 
to A. who took out the money awarded to him. 
Subsequently, B. made an application under section 
18 of the Land Acquisition Act for a reference io 
the Civil Court upon the allegation that A., being 
the purchaser of the holding acquired what was 
non-transferable, had no interest in the land and 
no portion of the compensation money ought to have 
been awarded to him: 

Held, (1) that the jurisdiction of the Civil Court to 
entertain the reference under section 18 was not 
ousted; 

(2) that the Court had inherent power to re-call 
the money improperly paid out. JoGEsH OHANDRA 
Roy v. YAKUB ALI, 17 C. W. N. 1057 


S, 23 — Market-value — 
Instances as to rate of lands sold in vicinity of land 
acquired— Pleader’s costs, 

In the cases of acqnisitions under the Land 
Acquisition Act I of 1894, the instances as to the 
rate of the sale price of the lands sold in the vicinity 
of the laud acquired are not relevant unless these are 
similarly circumstanced and situated. 

Pleader’sa costs can be allowed to each side on 
the difference between the amount claimed and the 
amount awarded. RAMZUR SINGH v. SECRETARY OF 
STATE, 174 P. W. R. 1918; 309 P. L. R. 1913 270 


179 

















viso 





TET DEA : METUS TEN SS, 541, 26, 49 (I), 
proviso 2—Appeal—Decision that Government 
could take portion of land — Award. 

No appeal lies against a decision of the District 
Judge, in a reference under the Land Acquisition Act, 
to the effect that the Government could take only 
that portion of the claimant’s land which they desired 
to take and could not be forced to take the entirety 
of his holding. 

Such an order isa mere preliminary decision, dec- 
reeing no compensation, MULRAJ v. COLLECTOR or 
Poona, 15 Bur. L. T. 802 


Land Acquisition Case—Privy Council 
Appeal 427 
Landiord and Tenant. See Acra TENANCY 


AcT; BENGAL Tenancy Act; MADHAS Rent Re- 
covery Act. 











l Lanälord assisting in dis- 
possessing tenants —Limitation 











~ 


Presumption of implied 
36 


contract 





prior iita Registered kabuliyat— Un- 

registered kabuliyat to reduce ren&í— Evidence of 
negotiation—Land specified by boundaries—Con- 
struction ~Abatement of rent—Burden of proof— 
Teuder 


* 
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Landlord and Tenant—contd. 


— — Tenant ousted from posses- 
sion by landlord—Summary possessory suit, whe- 
ther lies in Civil Court 224 


—— —— —— Agricultural lease»—Breach 
of condition for forfeiture —Fwrther action by landlord 
determining tenancy not necessary-— Helio] against 
forfeiture, asked for first time in High Court— 
Transfer of Property Act (IV of 1882), s. 111. 

In the case of agricultural leases, Which are not 
governed by the provisions of the Transfer of Pro. 
perty Act, where there has been a breach of condition 
giving rise to forfeiture, it is nob necessary thab some 
overt act should be done by the landlord showing 
his intention to determine the tenancy, before the 
legal right to eject the tenant could arise. The 
cause of action arises as soon’ the breach takes 
place, 

The High Court can direct relief against forfeiture 
incurred, on the tenant undertaking to pay the arrear 
of rent even though such an oifer was nob made in 
the lower Court. VibvAPURNA THIRTHA SWAMIER V, 
RaNcAPPAYYA, 14 M, L. T. 344; 26 M. L.J. 486; 
(1913) M. W. N. 901 405 


— Buildings erected during 
course of lease —Right of tenant to remove same ajter 
determination of lease—Transfer of Property Act (IV 
of 1882), s. 108. 

In 3883, A. took a lease from the predecessor-in- 
title of B. and then erected a substantial super- 
structure thereon. "The lease was renewed again in 
1898. While in possession under that lease, a suit in 
ejectment was filed against 4, in 1906 and A, was 
ordered to deliver possession of the lands on or be- 
. fore 26th February 1907, without determining any of 

ihe rights set up by him thereto. On his failure -to 
do so, B. was put in possession on that date. 
A. then sued for possession of the house or removal 
thereof or in the alternative compensation for it: 

Held, per White, C. J. and Miller, J. (Sankaran Nair 
_ J. dissenting)i— That A. was not entitled to any of 

the reliefs sought. 

Per Miller, J.—According to the customary ore 
common law of the land, on the determination of 
the lease, the option is with the lessor either 
to take the builcing on paying compensation or, if 
he is unwilling to pay compensation, to allow the 
tenant to remove the building. If the landlord 
elects to allow the tenant to remove the building, 
he must allow him a reasonable time after the de- 
termination of the tenancy in which to effect the 
removal. If he has bad enough time after the deter- 
mination of the lease to remove the building and 
has nob done so before he gives up possession, he 
has no right to do so, . 

Apart from estoppel or contract, the tenant has no 
right to demand removalof the buildings left by him 
on the-premises when he quits them, whether these . 
buildings were erected with the landlord's consent or 
not, or it demand compensation for them. 

Per Sankaran Nair, J.—A tenant is bound to 
remove the building within a reasonable time or be- 
fore he surrenders possession, but his ownership is 
not lost if not exercised within reasonable time. The 
landlord may restore the land to its own condition 
and claim damages. ANGAMMAL v. Manic MAHOMED 
Symp ASLAMI SAHIB, 14 M. L, T, 418; (1913) M. W. N. 
974 583 














INDIAN OASES, 


(1913 
Landlord and Tenant-conta. ' 
Ejeciment— Abadi 4 Struc- 
tures made by tenant without permission of zemindar 
— Right of zemindar te get structures demolished. 














The plaintif was the zemindar of the abadi site in 
disputo. The defendants were tenants and were ‘in 
possession of the disputed land as such. They built 
certain structures on the land without the per- 
mission of the zeminda:. There was no custom in 
the village under which a tenant duld erect new 


- 


buildings within his jote without the permission of' ` 


the zemindar : 

Held, that the zemindar could get the structures 
demolished but could not eject the tenants from the 
land. WKEHARI SINGH v. IIoras:, 12 A. L. J. 175 967 


—— Ejectment — Transferee of 
portion of holding —Subsistence of tenancy — Collusive 
surrender of holding after transfer of portion of hold- 
tng by tenant. 











As long as a tenancy subsists, the landlord is not 
entitled to eject the transferee of a portion of a hold- 
ing. . 

A tenant transferred a portion of his holding un. 
lawfully and then in collusion with the landlord sur- 
rendered his holding in favour of the. landlord who 


brought a suit for khas possession of the holding by ¢ 


ejecting the transferee: 

Held, that as the surrender was collusive, the ten- 
ancy did not terminate, and the landlord was not 
entitled to eject the transferee. ASGAR ALI v. GOURI 
MOHAN Roy, 18 C. L. J. 257 . 58 


i ee ‘Enhancement of rent; 
meaning of—Alteration in kind—Agreement that 4f 
tenant should occupy after expiry of term, he would 
pay rent vn hind, whether valid —Bengal Tenancy 
Act (VIII of 1885), ss. 29, 43. 


Enhaucement of rent under the Bengal Tenancy 
Act means the increase of rent in amount without 
alteration in kind. - 

Therefore, the conversion of cash rentinto rent 
in kind cannot be regarded as an enhancement within 
the meaning of section 29 or section 43. 

An agreement to the effect that if the tenant 
should continue in occupation after the expiry of the 
term of his lease, he would pay renb in kind, is valid 
and enforceable. GoniND MANDAR v. BANARSI 
ProsHaAn, 18 O. L. J. 74 51 


— Landlord dispossessing tenant 
— Suspension of rent during dispossession— Whether 
dispossession with own hand necessary. 











When a landlord dispossesses a tenant from his 
holding or a part of his holding, rentis suspended 
so longas the eviction exists. It is nob necessary 
that the landlord should, with his own hand, physic- 
ally turn out the tenant; it is enough if he is a person 
of whom it can fairly be said that he dispossessed 
the tenant. 


Where a landlord dispossesses his tenant from 
one of the plots of the tenant’s holding by making a 
settlement of the same with another who enters on 
the land and actually dispossesses the tenant, the 
landlord must be penalised by tho entire rent being 
suspended. Gopsl MOLLA v. AMINUDDI HOWLADAR, 
18 C. L. J. 509 . 


- 
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Landjora and Tenant-contd. 





kananga 


Landlord obtaining decree 
for renand ejectinent against ryot—Landlord taking 
possession from mortgagee of ryot not tn execution of 
decree—Guit by ryot for possesston— Taking pos- 
session by landlord from mortgagee of ryot not 
terminating tenancy--WhetRer ryot had subsisting 
title--Chota Nagpur Landlord and Tenant Procedure 
Act (1 B. Q. of 1979), ss. 31, 88, 94. . 

A landlord obtained a decree for rent and eject- 
ment against a ryot under sections 31 and 88 of the 
Chota Nagpur Landlord and Tenant Procedure Act 
of 1879. Instead of taking possession of the land of 
the holding by executing the decree, the landlord 
induced the mortgagee of the ryot, who was in 
occupation às such mortgagee, to attorn to him, and 


ehe obtained possession. The syot then sued to recover ` 


possession of the land: ; 

Held, that the effect of the decree obtained by the 
landlord was not to terminate the tenancy; that 
under section 31, no ryo£ could be evicted except in 
execution of a decree; that as the landlord did not 
take possession in execution of his decree, the mere 
circumstance that the mortgagee from theryot had 
repudiated the title of the mortgagor and attorned 
to the landlord did not operate to terminate the 
genancy, that the ryoé had a subsisting title, and that 
he was entitled to a decree. ABnuL RAHMAN KHAN v. 
MADAN DASAD 955 














Lease-—Agreement thet 
tenant should give wp land upon expiry of term 
and tf claiming right of occupancy would be liable 
to pay double the rent while holding over—Penaliy. 

A clause in a lease that the tenant, who is settled 
- for four years at the rent of Rs. 24 per year, should 
give up the land upon the expiry of the term, and 
that if upon the expiry ofthe vérm he claimed a 
right of occupancy or caused a claim to be put up 
by any other person, he would be liable, while he 
held over, to pay rent at the rate of Rs, 48, is in the 
nature of a penalty and is not enforceable, ABDUL 
Aziz v. KaRu, 18 C, L. J. 95 443 


———— Lessor and lessee—Kabuliab 
executed-——No patta executed — Morigage | executec by 
lessee to secure payment of ven]. i 





Wheres a lessee had executed 8 kabuliat and a 


hypothecation bond to secure payment of the rent 
to the lessor, a suit was held lie to enforce the 
hypothecation bond, although no patta had been 
executed in favour of the lessee. Sri KisHAN DAS v. 
YAKUB Kaan, 11 A. L. J. 769, 35 A. 605 6 


— 





Notice — Lease — Notice of 
terms—License in lease to carry away fixtures on 
expiry of term, whether covenant to renew lease if 
fiwtures not removed. 





If a person has notice of a lease, it ought to be 
taken that he has notice of the terms of the lease. 

A license in a lease giving to the lessee a right to 
carry away the fixtures on the expiry of the terms, 
does not necessarily involve a stipulation that if he 
docs not carry them away, his lease would be re- 
newed. ‘The license cannot operate as a covenant 
under which the lessee could compel the lessor to 
granta fresh term. BENGAL Goat Oo. v. RAJENDRA 
Lat Mirra, 18 O, W. N. 420 
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Landlord and Tenant—conceld. 


— Rent stipulated by tenant i» 
be paid — Whether tenant may be compelled to pin 
any other rent —Caso not under Bengal Tenancy Act 
(VIII of 1885). 


Ina case not coming under tho Bengal Tenane 
Act and in which there is no special stipulation bv 
the tenant for enhancement, the tenant should neu: 
be compelled to pay either a fair rent, or a cus- 
tomary rent or a prevailing rent, or indeed any rent 
except that which he has covenanted to pay. 

Therefore, where a tenant in respect of garden 
and bastu lands stipulated that if any of the garden 
was converted into bastu land, the rent on it shou'd 
be raised from Rs. 5 to Rs, 10 a bigha, he should not 
be compelled to pay more than Hs. 10 a biyha, if hn 
has converted any garden land into bastu land in 
respect of such land, and a claim of the landlord at 
the rate of Rs. 20a bigha on the ground that there 
was a growing custom that bastu lands should bear . 
rent of Rs. 20 a bigha, must fail. MANINDRA CHANDRA 
NANDI v. JAGANNATH Kuan, 18 C. L. J. 324 527 


—— ——BService tenure — Darmilla 
inam lands—Dispensation of services—Right to eject 
tenants, 

















An inam granted by a zemindar to a servant for 
performing services of a personal character is resum. 
able whenever the zemtndar chooses to dispense wil 
his services. 

When a zemindar grants certain lands on favourab.o 
rent to his servants, in consideration of their per- 
forming services for him of & porsonal charactor, tic 
fact of the services being dispensed with does not 
necessarily give him the right to resume the lands, so 
long as the servants do not commit any default in tie 
payment of the rent stipulated for, and are willing 
to render the services for the performance of which 
the grants were originally made to them, they cannot 
be ejected. KaRUPAMAYA ANANGA BHEEMA v. Soni 
PRAHALADHA Bissoxr Ratno,14M.L.1T.662 833 


~ Sub.division of tenure — 
Rent receipts —Shares of tenants and shares of rent 
payable by each, shown in rent receipts, effect of. 








In certain rent receipts, the shares of the tenants 
in a certain tenure, the rent originally payable as 
well as the shares of the rent payable by each in 
his own share, were separately shown: 

Held, that the rent payable by the different tonauts 
was distributed amongst them and there was a sul. 
division of the tenure consented to by the landlord. 
ABINASH CHANDRA v. PURNANANDA Kuan, 18 C. a J. 
114 














Suit for compensation for 
use and, occupation without asking for ejectment, if 
converts defendants into tenants—Subsequent suit 
for ejectment, if Lies. 


If a landlord sues for compensation for use and 
occupation of land, but does not ask for ojectment of 
the defendant therefrom, he does not waive his right 
to eject, and he must not be taken to have recognised 
the defendant as his tenant. 


The landlord may, therefore, subsequently, briug u 
suit for the ejectment of the defendunt. Rar KRISHNA 
RUDRA v, FAKIR Dome 
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Land Revenue—Notiam Inam — Enfranchise- 
menl —Proprietorship of zemindar—Preswmption— 
Liabilily of zomindar for assessment. 


Where a.zemindar is not the proprietor of pre-settle- 
ment inam lands within his zemin, the mere fact that 
the land pertaining to a resumed inam is within the 
limits of his zemindari, cannot make him liable for 
assessment therefor. ý 

There is no presumption thatazemindaris in pose 
session of all land within his estate. 

Where a pre-settlement Nottam Inam was on- 
franchised but could uot be localised, the zemindar 
cannot be liable for the assessment thereon, RAMA 
Row v. SECRETARY oF Stats, (1913) M. W. N. 639 49 


Lease. 
—— — Notice of terms 


See LANDLORD AND TENANT. 


920 


—— —— Partner —Liability of partner on lease executed 
by other par(ners - Obligation of partners specially 
defined in partnership deed —Damages for we and 
occupation, sit for. 


. One A. entered into partnership with two others 
io carry on tho business of a hotel under a special 
vereement that “no partner shall be at liberty to 
center into any agreement inthe name of the firm 
but every such agreement shall be signed by each 
and every one of the partners in his individual name 
and not otherwise.” The two other persons executed 
a lease of the premises for the hotel, which A. re- 
solutely refused to sigu: 

Held, (1) that A. could nob be held liable on the 
lease; 

(2) that no suit for compensation for use and oc- 
cupation of the premises would lie daring the continu. 
ance of the lease. J. D). PAPPADEMETRION v. ROSE 
HALLIDAY, 6 Bor. L. T. 164; 7 L. B. R. 42 


Legal Practitioners Act (XVIII of 
1579), Rules under, Rule 31 —Declaro. 
Lion —Eopectant interest—Pleader’s fee — Discretion- 
ary with Court. 


Plaintiff sued for a declaration that the 2nd defend. 
ant could not stand in the way of his expectancy of 
succeeding to the estate of her husband after the lst 
defendant’s death: 

Held, that rule 3l of the Rules under the Legal 
Practitioners Act did notapply to sucha case and 
the fee to be fixed was in the discretion of Court, 
TALUPULA CHINNA SUBBAYYA V, TALUPULA PIOHAMMA, 
(1913) M. W. N. 867 


Legitimacy — Evidence 645 
— —— — Progam ption 214 
——— Treatment as yon 724 





Lessor and Lessee. 
TENANT. 


Letter of hypothecation — Mortgage. 
deed-—Deed of trust oxecutod by debtor to secure 


See LANDLORD AND 


advances —Construction—Mortgage-deed 876 

Letters Patent, (Cal.), cl. 41 pz 
.91 

Wiraka ee A y (Mad.), Cl, 13 545 


heen roe ee murem unm. CIS, 13, 17, 18, 20 
78 
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Letters Patent—concld. | 


——— S. 39—Privy Coungi Appeal 
--Order of Deputy Collector sanctioning pro- 
pane as Income-Tax Officer — High Court refusing 
to quash proceedings by writ of certiorari— No appeal 
to Privy Council agains order. 

No appeal lies tothe Privy Council’ under section 
39 of the Letters Patent against an order of a Divi- 
sion Bench of the High Court reffising to quash by 
& writ of certiorari the proceedings of a Deputy Col. 
lector who,as an Income-Tax Officer, directed the pro- 
secution of a person under section 198, Penal Code; 
such an order is an order passed ina matter which 
appertains to criminal] jurisdiction. 

Per Sadasiva Aiyar, J.—Even if the matter is not 








‘one relating to criminal jurisdiction, section 39, 


of the Letters Patent would not apply in such a case. 
Inve R. NATARAJA Tver, 14 M. L, T. 421; 25 M. L. J 
605; 14 CR. L. J. 656 896 


Life Assurance Companies Act (VI 
of 1912) 258 


Limitation. See Bexean TENANGY Act, Sca, IL > 


—— Appeal against order  absolute— 
Memorandum filed with 8 annas Court-fee instead 
of at valorem —Hxteusion of time by Court t» paye 
deficit Court feo Payment of deficit Court-fee 
within time—Appeal, whether filed in time—Mis- 
taken apprehension ‘866. 


Appeal from Original Side judgment 
“545 
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Application for decree absolute for 
sale of mortgage charge 318 


Application for personal decree 
against mortgagor 530 


mesas d 








Application to join in original ap- 
plication for partition made on date fixed in pro- 
claination 49 








- —— Compromise in redemption suit by 
widow —Reversioner suing for redemption g^ OS 


ground that compromise collusive 





—— 





Declaratory süit-- Cause of action 
3 


Dusturat, suit to recover—Periodi- 
cally recurring right—Interest in iminoveable pro- 
perty || 


a— ekan 








an —— ——- execution of decree. See LIMITATION 
Act, 1908, Scu. I, Arr, 182. 


—— Execution of deoree—Payment out 
of Court—Suit to declare that decree cannot be 
executed—Cause of action when arises 557 











—— One of two brothers realising debt 
beforo'parbtition— Right of others to recover 394 


— — ——-Proper possession of banjar land iu 
oxecution 97 


dace Wr REM: Suit for arrears of rent due on re- 
gisbered deed 315 


— Suit for damages for act done under 
statulory powers in improper manner out of malice 
and carelessness 426 








Suit for declaration to set aside 
alienation by guardian 350 


Vol. AXI) i 
Limitation contd. 


= —— Suit for declaration —Wrongful entry 
in village paper-—Transfer by person whose name 
was wrongfully recorded—Fresh cause of action 


Tamam Suit for money charged on immove-. 


able property--Mortgage"—Surplus sale-proceeds; 
suit to recover | 96 


—— m -Mit for recovery of share of move- 
ables on death of widow of brother—Contest bet- 
ween two brothers- Plaintiff entitled to half and 

_ defendant wrongfully in possession of whole 919 





Estates Land Act brought after passing of the Act 
595 








— Suit to recover mortgage-dabt from 
mortgagor personally 


—— —— —— —-Wrongful attachment of land with 
standing crop— Attachment of land raised— Suit for 
damager for loss of crop 213 


Agreement to pay costs of litigation 
— Suit for recovery of costs under agreement- Time 
to run from termination of litigation—Decree, form 
of. 

e Where defendant had agreed. to pay the costs of 
the plaintiff for a litigation betweon the plaintiff 
and a third party, and the plaintiff, after the 
termination of the litigation, sued the defendant for 
the said costs: 

Held, (1) that limitation began to run ouly from 
the termination of the litigation when the plaintiff 
would be able to ascertain the total amount of the 
costs; 

(2) that the decree to be passed in the plaintiff's 
favour musb be conditional on his assigning to the 
defendant the decree plaintiff had obtained for costs 

‘in the litigation against the third party. SrivAsun- 

RAMANIA MUDALIAR v. SOMASUNDARAM, 25 M. L. J. 


492 442 


—— Decree incapable of execution -- Ques- 
tion of limitation, 4f can arise so lang as decree 
remains incapable of execution —Time for application 
for execution to run from amendment of decree making 
at capable of ewecution — Bengal Tenancy Act ( VIII of 
1885}, s. 184, Sch. III, Art. 6. 

Limitation for an application for execntion of a 
decree can apply only where there isa decree which 
can be executed at the date it is passed; for so long as 
no decree capable of execution is in existence, no 
question of limitation arises with respect to it 
and, consequently, a decree which cannot be excouted 
cannot be time-barred. 

A decree for which the limitation is prescribed 
by Article 6 of the Bengal Tenancy Act, is one which 
is capable of execution. 

A. Oourt by its judgment dated December 23, 1902, 
held that the plaintiff was entitled to rent at the rate 
claimed by him and allowed the plea of part payment 
seb up by the defendant, but the decree did not 
mention the amount claimed, the annual rent, or the 
amount of rent and costs decreed. The defendants’ 
appeal was dismissed on April 28, 1905. The decree- 
holder applied for execution of the deéree in Decem- 
ber 1907, but the judgment-debtor sacceeded in 
getting the application for execution rejected on the 
ground that the decree was incapable of execution. 
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Thereupon the decree-holder applied to tha High 
Court and got the decree amended on June 23, 1949, 
and made the present application fer execution on 
October 2, 1909: 

Held, that the decree was not time-barred, and it 
was not open to the judgment-debtors to say that 
the decree was capable of execution before it was 
amended. MAHAMAYA PRASAD SINGH v. ABDUL IlIAutn, 
18 C, W. N. 266 615 








Procedure— Law applicable to suit— 
Application for execution—Law applicable—Whetier 
right to application for execution is substantive rigat 
—Bengal Tenancy Act (VIII of 1885), Sch. HII, Act. 
6 as amended by Act I B. C. of 1907, s. GL. 

The law of limitation is a law relating tu procedure 
and the law applicable to a suit or proceeding is the 
law in force at the date of the institntion of the suit 
or proceeding, unless there is a distinct provision to 
the contrary. 

A on-sharer landlórd obtained a decree for rent in 
1908. Execution of the deereo was taken out in 
1904 aud again in 1907 before the Bengal "Tenanev 
Act (I B. C. of 1807) was passed. After thab Act 
was passed, execution was taken out by the deere- 
holder in 1910 within threo years of the date of toe 
previous application for execution: 

Held, that the last application was governed by 
Article 6 of Schedule II of the Bengal Tenancy Act 
as amended by section 61 of the Act of 1907. 

Wor some purposes, proceedings in execution of a 
decree are proceedings in the suit in which the deoree 
is made. But when the law makes a special pr»- 
vision in regard to the period within which an appi.- 
cation for execution must be made, that spi: 
provision must be applied to each successive applica- 
tion and, if the provision is amended, the provision 
as amended will prima facie govern applications tor 
execution made subsequently. 

The right to have a decroe executed is not a sub. 
stantive right, NARENDRA Lan KHAN v. Upsvpra 


Natit iis 


—~Sale—VPendor found entitled only to 
mortgage rights — Eviction of vendee—Suit for dama jos 
and refund of purchase-money —Cause of actinu-— 
Covenant for title—Continuing Lreach—Faidure af 
consideration — Limitation Act (XV of 1877). s. 23, 
Sch. II, Arts. 97, 115, 110, 120— Transfer of Property 
Act (IV ef 1882), s. 55 421. 

By & registered deed of assignment, dated 8th April 
1896, A. granted to D. jenmi rights in certain land for 
valuable consideration. 

B. obtained possession of the property. In 1902, a 
suit for redemption was brought against A, and R on 
the ground that A. held the land under an otti demi-o. 
The first Oourt dismissed the suit. The Appellato 
Court reversed this decree on 16th January 1905, 
holding that A. had not the Jenm right. On the 
7th May 1908, the High Court coufitined the appellate 
decree. B. was evicted from the land on 20th Juiv 
1905 under the appellate decree. On the 7th June 
1909; B. sued A. for damages and refund of purchase 
money: 

Held, (1) that the implied covenant for title was 
broken at the date of sale in 1896; 

(2) that the covenant for title was not one which 
admitted of a continuing breach; 








1C66 


Limitation—concld. 


(3) that, consequently, the claim on the basis of 
covenant for title wag time-barred. 

[Per Miller, J., confirming the decree of lower 
Court] 

(4) that the consideration for the sale should not 
be held to have failed.before the 7th May 1908, the 
date of judgment in the second appeal; 

(8) that the contract of sale, though voidable, was 
hot void. - 

(6) that the claim on the basis of failure of con- 
sideration was within time; 

(7) that the Transfer of Property Act did not bar 
the suit to recover the money on failure of considera- 
tion; 

[Per Bakewell, J., dissenting]. 

(da) that the consideration failed on the date 
when the conveyance was delivered; 

(5a) that the conveyance was invalid from the 
very beginning; 

(6a) that the suit was barred even on the basis of 
failure of consideration. BAMANATHA AIYAR v. OZHA- 
LOOR PaATHIBI SERRI Raman, 14 M. L. T. 624; (1913) 
M. W. N, 1029 14 








Special limitation — Landlord and 
tenant— Landlord assisting in dispossessing tenant— 
Bengal Tenancy Act (FIH of 1885), Sch. IIT, Art. 8. 


Obiter dictum.—Per Sharfuddin, J.—Whore a land- 
lord assisted the defendant in dispossessing a tenant, 
the plaintiff: 

Held, that the special limitation of two years as 
provided by Schedule IIT, Article 3, of the Bengal 
Tenancy Act was applicable to the snit. Dano NATH 
Das v. KOTISWAR BHATTACHARYA 36 


— — — GUILE for compensation against a per- 
son for wniruly representing himself as agent of 
another—Contract Act (IX of 1872), s. 285—Limita- 
tion Act (XV of 1877), Sch. II, Arts. 36, 115, 120— 


“Implied contract.” 


A. suit for compensation against a person, under 
section 235 of the Contract Act, for untruly repre- 
senting himself to be the authorized agent of another 
aud thereby inducing the plaintiff to deal with him as 
such agent, is governed by Article 115 and not by 
Article $6 or 120 of the Limitation Act. 

The expression “implied contract” in Article 115 is 
nsed in the sense in which it is understood in Eng- 
lish Law and not according to the definition in the 
Contract Act. Whenever an agent contracts on 
behalf of a principal, there is an implied contract 
that he has authority to contract on behalf of the 
principal. 

The acting of a person, entering into a contract as 
an agent, without authority from the alleged princi- 
pal, is a wrong connected with the contract. Virravan 
CHETTIAR v. AVIiOHA ÜnzTTIAR, 25 M, L, J. 2856; 14 M. 
L. T. 360; (1913) M. W. N. 8&4 65 


Limitation Act (XIV of 1859), S, T7 
9 


Limitation Act (IX of 1871), Sch. 11, 
Art. 132—Malikana -7729 


Limitation Act (XV of 1877), ss. Zs 
5 
saa S. I8, Sch. il, Art, 


62—One of two brothers realising debt before 
partition— Right of the other to recover—Interest Act 
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Limitation Act—(1877)—con*d, 4 


(XXXII of 1889) — Money obtained by fraud ]-Tnterest 
recoverable. 


A. and B. were two brothers, who jointly advanced 
the sum of Rs. 1,000 on a mortgage. In October 
1904, Al. realised Hs. 1,008 from the mortgagor in full 
satisfaction of the debt, remitting Rs. 600 without 
the knowledge of Bs representative, C. In 1906, at 
the timo of division between (C. and A., the latter 
fraudulontly misropresented to hin: that the mort- 
gage debt was still outstanding. In December 
1908, C., became aware of the fraud and in 1909 
sued to recover from A. half of the sam or Rs. 1,670 
which was due by the mortgagor when A, realised 
the debt: 

Held, (1) that Article 62 of the Limitation Act 
applied to the case, but the suit was not barred by 
limitation as C. became aware of-the fraud in Decem- 
ber 1908 and under section 18 of the Limitation Act, 
time must be computed from that date; 

(2) that C. was entitled to a decree for Hs. 500, 
being the amount actually collected by A. with in- 
terest from the beginning of 1906 till December 1908 
and from the date of the suit till recovery. 

Article 62 is intended to apply to all cases where 
the plaintiff clanns money which the defendaut hase 
received but which ez wquo et bono the defen/ant 
ought to refund to plaintiffs. 

Aot XX XII of 1889 expressly provides thal interest 
shall be payable in ali cases in which it is payable 
by law. And money obtained by fraud can be 10- 
covered with interest under the law. AVANCHA 
LAKSHMINARASAMMA M ÁVANCHA LAHSHAMMA, 14 M. 
L, T. 825: (1913) M. W. N. 836; 25 M. L. J. 631 

| 394 
———— —— §. 23— Covenant for ae 


art. 47—Order of Ma- 
gistrate declaring party entitled to possesston— 
Sutt for recovery of possession to be instituted «thin 
three years — Criminal Procedure Code (Acl V of 
1898), s. 146. 


The plaintiff attempted to eject defendants from 
certain lands in their occupation alleging that they 
were let into them only for a year anc that they were 
holding over. The Magistrate, at the instance of the 
defendants, instituted proceedings under section 145 
of the Orimninal Procedure Cod» and passed an order 
in August 1908 declaring the defendants to be entitled 
to retain possession till ousted by the decree of a Civil 
Court. In December 1908, the plaintiff gave defend- 
ants a notice to quit. In 1909 the plaintiff instituted 
iho present suit to recover possession: 

lleid,that the suit was barred by Article 47 of the 
Limitation Áct. 

A Magistrate's order under section 145, Criminal 
Procedure Code, cannot be held to be «ultra vires 
merely because he has acted illegally or irregu- 
larly. 

Per Tyabji, J.— Article 47 of the Limitation Act 
applies to suits based on title to ownership. PALA» 
DOGU PARASURAMAYYA V. VALLI RAMACHANDRADU, 14 

















M. L. T. 392; (1918) M. W. N. 871 564 
—  — art. 62 394 
——— ———— art, 95 605 


* 
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Limitation Act—(1877)—contd. 


— Sch. Hl, Art. 97—Suit 
for Pefund of purchase-money 740 


art. I 15—Inplied con- 
65 








+ 











tract l 











— arts, 115, II6— 
740 


Suit for refund of purchase-money 
a 


art. 120 65 


— — — art. I20--Suit for re- 
fund of purchase-money 740 


————— arts. 120, 132— 
Suit for. money charged on immoveable property— 
Mortgage —Surplus sale-proceeds, suit to recover— 

Civil Procedure Code (Act XIV of 1882), s. 295. 

Certain mortgaged property was sold in execution 
of a mortgage decree. After the dooree was satisfied 
the balance of sale-proceeds was deposited in the 
Court. A., who held a decree on the basis of another 
mortgage, drew out of Court this balance in execution 
of his deoree. B., who had a mortgage entitled to 
priority over the charge of A., sued A. for recovery of 
the money drawn out of Court by 4: 

Held, that the suit was one to enforce payment of 
money charged upon immoveable property within the 
meaning of Article 132, Schedule JI, Limitation Act, 
1877, and was governed by twolve years’ limitation, 
BARHAMDEO Prasan v. TanACHuAND, 15 M. L. T. 62; 
(1914) M. W. N, 38; 12 A. L. J. 82, 18 C. W. N. 345; 
19 C. L. J. 132 961 P. C. 


Arts. 123, 142, 
Ld —Suit barred both under Arts. 128 and 144— 
Burden of proof under Aris. 142 and 144—Adverse 
possession. 

One U. sued in 1911 fora fourth share of certain 
property alleging that it belonged to his grand- 
parents, S.and B. The property was in the posses- 
sion of the lst defendant.respondent, Z, who pleaded 
that it never belonged to the grand-parents, but 
that it was bought by Z/s father, 4, a son of S. 
and B. Z. admitted that for a time the property 
































stood in the names of 3.and B. but explained that’ 


A. put it in his parents’ names, so that his parents 
and sisters “might be able to live together." A. 


was contemplating matrimony and did not want to . 


give his future wife the power of turning out his 
parents and sisters. The property was transferred 
to Za name in 1896 and Z. had been in possession 
ever since, 

A. died in 1906. In 1908, 4. transferred the pro- 
perby to the names of his minor children, the 4th and 
5th defendants. 

Held, (1) that the suit was barred, under Article 
123 of the Limitation Act for S. of whose property 
the plaintiff sned for a distributive share, died 18 
years before the suit, and the twelve years’ 
period of limitation wonld run from the time of his 
death; 

(2) that, if the case fell under Article 142, the 
plaintiff would have to show that he or hin mother 
was in possession (joint or separate) within twelve 
years of the filing of the suit, but that if Article 
"144, was the right Article to apply, the burden of 
proving adverse possession for twelve years before 
the suit would fall upon the defendant-respondent, 7. 
Matne Ten U v. Ma. Myar Tha Zan, 6 Bor. L. T. 
188 335 
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Sch. Il, Art. 1 32— Suit 
961 


to recover sale-proceeds 
— — art. 














142- Burden of 
335 


art. 144 335 
arts. 144, 148-- 


Redemption— Trespasser— Adverse | possession ayainst 
both mortgagor and mortgagee, 








If, in a suit by a mortgagor for redemption, it is 
found that a trespasser had possession for more than 
12 years, adverse both to the mortgagor and mort- 
gagee, and such possession had not been derived from 
the mortgage, the suit would be barred. Mauna 
Sawe Pr v. Ma Yu Ma,6 Bor. Ta. T. 196 348 


—- art. 148 348 
Limitation Act (IX of 1908), ss. 4, 31 


—Suit on mortgage —Grace period of two years expir- 
ing on Sunday— Suit instituted on Monday, in time, 
A suit ona mortgage governed by section 31 of the 
Limitation Act IX of 1908, was instituted on tho 8th 
August 1910, the grace period of two years expiring 
on Sunday the 7th August 1910: ` E 
Held, that the suit was in time. 
Section 4 of the Limitation Act can be invoked in 
the ense of a suit governed by the limitation pericid 
prescribed by section 31, (preseiibed whether us n 
matter of grace or otherwise), and not merely the 
periods prescribed in the first Schedule. Murrorsa 
MUDALI v. RAMaswamy Cuerrrar, 26 M. L. J. 27770 


Ss. 5 96 




















=o 


———— — ——— S. 5—Appeal, presentation of 

— Memorandum of appeal signed by Pleader hose 
vakalatnama nof signed by appetiants—Memoranduin 
noi void or inadmissible —Suflicient cause. 


A memorandum of appeal was signed and filed 
by a Pleader whose vokalatnama, it was discovered, 
after the expiration of the period of limitation, was 
not signed by the appellants: 

Held, (1) that the mistake being bona fide, the 
memorandum of appeal was nob void or inadmissib!e 
and the appeal was nob barred by limitation; 

(2) that assuming thaé the appeal was time-barred 
the Court ought to have admitted it under section 
6 of the Limitation Act, ITABEEB v. Navan Aut, 11 
A. L. J. 779 








———— S. 6— Guardian ad litem or 
nent friend, effect of existence of, on minors actions 
after his attaining majority. 


The existence of a next friend or guardian ad liten 
cannot deprive a minor of the benefit of section 6 of 
the Limitation Act, and the minor can make an ap- 
plication for execution of-decree after his attaining 
majority within the time allowed by section 6. 
JAGAT NARAIN v. NARBADA Kunwar, 16 0. C. 206 365 


S. 8, Sch. I, Art, 44 


—Suit for possession of property alienated by guar. 
dian during minority of plaintifs—Hindu brothers — 
One brother becoming manager on attaining majority 
-—Suit barred even with respect to share of the 
brother still minor if barred in respect of the share 
of the adult. 





—— 
pd 
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During the minority of the plaintiffs, two Hindu 
brothers, their, mother as their guardian sold the 
properties in suit in 1895. In 1969, plaintiffs sued, 
for recovery of possession of the properties. At the 
date of the institution of the suit, the Ist plaintiff 
was 23 years oldand the 2nd plaintiff 20: 

Held, that the suit was governed by Article 44 and 
section 8 of the Limitation Act, IX of 1908, and 
that ason his attaining majority the lst plaintiff 
became the managing member of the family to which 
the 2nd plaintiff belonged, the suit was clearly barred 
by limitation. DORAISAMI SrRUMADAN ~v. NONDISAMI 
SALUYAN, 25 M, L: J, 405; 14 M. L, T. 401 410 


ss. 10, 22-~Rectification 
of originai improper representation of Devasthanam 
by proper representation—Inapplicability of section 
22—Surt against trustee for recovery of trust property 

— Trustee spending moneys in bona fide 7 wtigalion in 

interest of trust property to establish or defend his 

right as trustee, entitled to be re-tmbursed — Person 
not entitled to office cannot be re-imbursed. 

When the cestui que trust is substantially on the 
record of a suit from the beginning, the rectification 
of the original improper representation by a proper 
representation cures all the original technical defects 
with effect from the date of intstitution of the suit; 
the rectification cannotbe treated as the addition 
of a new party so as to attract the penal provisions of 
section 22 of the Limitation Act. 

A suit brought on behalf of a Devasthanam for 
recovery of Devasthanam property from a former 
trustee, whether the former  trustee's right to 
the office was legally valid or otherwise, is governed 
by the provisions of section 10 of the Limitation Act. 

A trustee is entitled to be re-imbursed the moneys 
which he spends on litigation which he bona fide be- 
leves to be in the interest of cestui que trust, 
provided he has not been guilty of serious laches 
or misconduct, 

Heis also entitled to take out ofthe trast funds 
(or tobe re-imbursed from such funds if he had 
spentin the first instance from his own pocket) 
whatever he had been obliged to spendin order to 
defend or establish his right as trustee, 

A person believing himself tobe the trustee of a 
Devasthanam, while really not entitled to the office, 
cannot claim against the Devasthanam funds for 
moneys spent by him in bringing an unsuccessful guii 
against the real trustee when the Court which de- 
cided the suit has notinits decree provided for his 
costs to come out ofthe trust funds. Supramania 
Aryan V. SUBBA Narpu, 25 M. L. J. 452; 14 M. L.T. 
437 421 


S. 12 — Time requisite for 
obtavning copy—Intervention of Sundays —Calcula. 
tion how made. 

Stamp-papers for a copy of the order of the 
first Court were called for on the lsb of July 1911 
and were supplied on the 3rd. The copy was ready 
on the 15th but was taken by the party on the 
17th. The two days, the 2nd and 16th July, were 
Sundays: 

Held, that the two days must be included in the 
time requisite for obtaining the copy and, therefore, 
should be deducted in calculating the time for appeal. 
Ramaswamy OnukTTY v. RAMANATHAN CHETTY, 14 M. 
L. T. 194; 25 M. L. J. 854; (1918) M. W. N. 805 192 
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S. 15 (i)—Part of flecree 
under ewecutton—Stay of execution — Period, of id to 
be excluded, 

Where on an appeal from an order directing execu- 
tion to proceed in respect of costs only, an order stay- 
ing the execution was obtain@d: 

Held, that the decree-holder was entitled under 
section 15, sub-section (1) of the Limitation Aot to 
exclude the period during which ihe execution had 
been stayed in computing the period for another 
applieation for execution: tho fact that the execution 
order related only toa part of the decree was im- 





LJ 





material, Bar UJAM v. Bar Huknuaxt, 15 Bom. L. R. 

936 

—— ——— — Su, 19—<Acknowledgment of 
right 926 


— 8. 19 — Acknowledgment of 
liability —Plea in written statement —Set off in alter. 
native—How far acknowledgment. 


Under section 19 of the Limitation Act, all that is 
necessary is an acknowledgment of liability anda 
promise to pay is not necessary. A plea of accord 
and satisfaction of a debt by reason of an agreement, 
said to have been entered into between tho parties at 
an earlier date, cannot be said to operate as an ac- 
knowledgment of a specific liability at the time the 
plea was put in. Where a plea sets forth that the 
money is not owing and that if it is it must be set-off 
against an amount due from the plaintiff, such a plea 
is not an acknowledgment of liability. It is a denial 
of liability with a claim by way of set-off in the alter- 
native. SHAIK MEERA SAHIB & Co. v. NAINAR LUBBAY, 
(1913) M. W. N. 682; 25 M. L. J. 259 


-~ —S, 19—Application for order of 
foreclosure—Decree requiring payment by instalments 
for redemption — Foreclosure on fatlure—A pplication 
by morigagor for certifying payments made—- 
Acknowledgment—Step-in-aid of execution. 


On the 3rd July 1900, the plaintiff obtained a decree 














whereby he was required to pay by annual instalments 


and to redeem the mortgaged property, and in case 
of his failure to pay any two instalments his rightto 
redeom wasto bo forever foreclosed and then the 
said lands were to be taken by. the defendant into his 
possession from that ofthe plaintiff. Plaintiff paid 
two instalments in full for 1902 and one instalment 
in part for the year 1903. Nothing was paid there. 
after. Anapplication was made on the 20th July 
1905, to the Court certifying those payments in satis. 
faction of the decree, the decree being referred to 
therein as an outstanding decree, and the payments 
being mentioned as payments made on account of the 
decree. The application was signed by the plaintiff 
and was consented to by the defendant. On the 14th 
December 1907, an application for foreclosure was 
made, but it was dismissed for wantof prosecution. 
The present application for an order of foreclosure in 
terms of the decree was made by the defendant on 
the 29th of March 1908: 

Held, 1) that assuming the application seeking fore. 
closure to be subject to the same rules of limitation 
which governed an ordinary application for execution, 
the two previous applications of July 1905 and De- 
cember 1907, were sufficient to save the application of 
March 1909; 
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(2) Bhat having regard tothe terms in which the 
decreed’ was referred to in the application of July 1905, 
the application of 1905 clearly contained an ac- 
knowledgment within the meaning of section 19 of the 
Limitation Act} e 

(3) that having regard to the form and pur- 
pose of the application of 1905, and having regard to 
the fact that it*was consented to by the defendant, it 
must bo regarded as a stop-in-aid of execution; 

(4) that theapplication of 1909 was within time, 
BACHARAJ NYAHALCHAND v. BABAJI TUKARAN, 15 Rom. 
L. R. 930; 38 B. 47 4 


SS. I9, 20 -Puyment or 
acknowledgment by one partner, how far binding on 
others — Authority—Prcsumption —Evidence. ' 








To render one of several partners liable by reason 
of a written payment or acknowledgment by another 
it is nob enough to show that the payment or acknow- 
ledgmont was an act necessary for or usually done 
in the course of the partnership business. 

Authority to act on behalf of the other partners 
cannot be presumed. It must be proved. K. R, V. 


FIRM £c. SATHYAVADA SITHARAMA Swami, 25 M. L. J. 
601 634 


— 20 — Payment by one 
partner 634 





—— — $8. 


—— S. Z0 — Land held under mort- 
gage-deed requiring registration, but not registered — 
Receipt of produce, whether payment of interest, 


_ Receipt of the produce of land held under a deed 
of mortgage required to be registered, but not regis- 
tered, cannot be deemed to be a payment of interest 
for the purpose of section 20 of the Limitation Act. 
BALAPRASAD v. BHOLANATH, 9 N. L. R. 143 261 


s. 20 Proviso — Part pay- 
ment of princtpal—Fact of payment not in debtors 
hand-writing — Debtor knowing how to write — 
Signature alone does not save Limitation. 


The record of a part payment by a literate debtor 
of the principal of a debt due by him which is not in 
his hand-writing but is signed by him, is nob a suffi- 
cient compliance with the proviso to section 20 of 
the Limitation Act and such part payment cannot 
save limitation. Lopp GovrNpass v. RUKMANI BEHAL, 
14 M. L. T. 310 302 


—— ——— 8.22 
s. 31 — Suit 




















421 


instituted on 














Monday is in time 


— — —— Sch. I, Arts. 2, 36— 
Act injurious to another done under powers conferred 
by some Act of Legislature-~Act done in improper 
manner out of malice and carelessness. . 

The intention of Article 2 of the first Schedule to 





the Indian Limitation Act is to meet those cases ' 


where a public official or a public authority or a 
private person does an aot injurious or possibly in- 
jurious to another under powers conferred or honest- 
ly believed to be conferred by some Aot of the Legis- 
lature. 

Article 2 does not apply to a case where tho 
damages arise not from the doing of the act or from 
the faillure to do it but from doing itin an improper 
manner out of malico and carelessness. Such a 
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case would be governed by Article 36 of the first 
Schedule. WaLI-ULLAH v. Ras BAHADUR, 160. C. 
211 426 
Sch. i, Arts. 29, 36, 39, 
62, 120— Wrongful attachment of land with stand- 
ıng crop~~Attachment of land raised —Sutt for dam- 
ages for loss of crop-~Limitation, < 


ean 








A. illegally procured the atrachment of B's land 
with the crop standing thereon on 13th December 
1906. The attachment on the land was raised but that 
on the crop continued and while under attachment 
part of the crop was lost and the remainder was sold by 
Court and the sale-proceeds were appropriated by A. 
B filed this suit on i8th November 1909, to recover a 
tum equal to the full estimated value of the crop as 
damages for wrongful attachment: 

Held, that the suit was governed by Article 39 of 
the Limitation Act, and was, therefore, not barred 
by limitation. 

Standing crop at the time of the attachment was 
held to be immoveable property and the illegal attach- 
ment of the land with the crop thereon was a tres- 
pass on immoveable property. KOTAGIRI VENKATA- 
RAMANUJAM v, PATIBANDA BasAYAYYA, 14 M. L, T. 228; 
26 M. L. J. 447; (1913) M. W. N. 869 


————— —— ——— art.36 213,426 
NOME APE, 39 213 
e—a —— art.44 350,410 
————— ——-——— art.62 213,581 


a nn — — — art. 75 — Waiver— Des 
fault. 


There can be no estoppel against an Act of Legisla- 
ture. The parties cannot waive a statute by agreement. 
Parties cannot waive or contract themselves out of the 
Law of Limitation in this country. An agreement by 
a person, against whom a cause of action has arisen, 
that he woald not take advantage of the statute of 
limitation, cannot affect its operation on the original 
cause of &etion unless it amonnts to an acknowledg- 
ment of liability, which the statute itself recognises 
as an exception to the rule. 

Where the plaintiff was unwilling to receive instal. 
ments while the defendant was willing and ready 
to pay, there could not be said to be default in any 
of the payments. Waiver could not be construed ina 
restricted sense. 

The mete absence of completed payments, for 

which those bound to pay were not responsible, 
cannot be treated as equivalent to default referred to 
in the first column of Article 75. 
! Where there is no default, there can be no waiver. 
Article 75 can only apply to the classes of suits in 
which a default has occurred and in which a provi- 
SITARAMA CugTTY 
v. Corra KuisuuasAMI, (1013) M. W. N. 676; 25 M. L. 
J. 264 24 
— —--— art. 85-Plaintij ud- 
vancing moneys to defendant— Latter constgning goods 
jor sale on commission —Mutual, open and current 
«ecou nt, 


The plaintiff advanced moneys to the defendant 
and the latter consigned goods to the former for 
sale on commission: 
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Held, that there were independent obligations on 
each side and the account between the parties was a 
mutual, open and current account within the mean. 
ing of Article 85 of the Limitation Act. NAMBERU- 
MAL CHETTY v, Kotarya, 14 M, L. T. 498 713 


— Sch. |, Art, 97 557, 581 
— —- arts. 110, 116—Suit 


jor arrears of rent due on a registered lease, 

Article 116 of the Indian Limitation Act, IX of 1908, 
covers suits for debts or sums certain due upon re- 
gistered instruments, and thas a suit for arrears of 
rent due on a registered lease is governed by the 
said Article, and not by Article 110. Lancuanp 
NANCHAND Gusar v. NARAYAN Hari, 15 Bow. L. R. 
836; 37 B. 656 315 





[2 








————— ——— — ——— art. 115 557 
— — art, 116 315 
— — — ———— —- art. 120 213, 557 
——— ——— — — art, 120-Suit for de- 


claration — Wronglul entry in village paper—Transfer 

by person whose name was wrongfully vecorded— 

Fresh cause of action —Limitation. ; 

A plaintiff will not necessarily be barred for ever 
from maintaining a declaratory suit, merely because 
there wasa slander of his title on the part of the very 
same defendant more than six years previously, in 
respect of which the plaintiff did not take any 
action. 

A. ied some 2S3 years before suit, leaving & 
widow B. and two brothers, B.’s name was recorded 

in the revenue papers as owner of 4.’s property. B. 
subsequently transferred the properby entered in her 
name to C. Q. then sued the lambardar for profits 
of the property. Within six years of the transfer, the 
heirs of the two brothers of 4. brought a suit for dec- 
laration of ownership on the ground that they were 
the owners in possession of the property recorded in 
the name of B., that she soon left tho village and nevor 
received any share of the profita and that slie had no 
right to transfer ib: 
Held, that the suit was not barred by limitation. 
The transfer made by B. gave the plaintiffs a fresh 
‘cause of action for a declaratory suit. BAHMATULLAIL 
v. SHAMSUDDIN, LL A. L. J. 877 


~ 


- 


—— — — art. 120-—8uit for re. 
covery of share of moveables on death of widow of 
brother—Contest between two brothers — Plaintiff 
entitled to half and defendant wrongfully in posses- 
ston of whole. 


A suit between two brothers for recovery by the 
plaintiff of his share of moveables left by the widow 
of a third brother, on the allegation that the plaintiff 
is entitled to a half and that the defendant has 
wrongfally taken possession of the whole on the 





widow’s death, is governed by Article 120 of the. 


first Schedale to the Indian Limitation Act [X of 
1998. Jorr PaRsHaD v. Sant Lar, 13 P, L. R. B 
I 


9 
art. ISI — Dusturat, 
suit to recover —Periodically recurring vight— Interest 
in tmmoveable property, 














The proprietor of an estate transferred, towards 
the end of the eighteenth century, portions of his 
estate to diferent persons on condition that the 
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latter and their representatives-in-interest fwould 
in perpetuity pay to the transferor and his §repre- 
sentatives-in-interest certain sums as dusturat. The 
representatives-in-interest of the proprietor suod 
to recover the dusturat. On many previous occasions, 
the predecessors of the plaéntiffs had obtained decrees 
against the predecessors of the defendants either 
upon contest or ez parte, on the busisof the allegec 
iight to recover the dusturat: 

Held, that the legitimate inference was that the 
right alleged by the pldintiffs existed, that the 
suit was to establish a periodically recurring right 
in the nature of an interest in immoveable property, 
and as such was governed by Article 131 of the 
Limitation Act of 1908; that as the plaintifis asserted 
that there had been no demand and refusal within 
twelve years of the commencement of the suit, the 
burden was on the defendants to establish that 
the plaintiffs had made a demand and that tho 


. defendants had refused; and that as there was no 


evidence of this, the suit was not barred by limita- 
tion. Hex HANDRA CHOWDHURY vt. ATUL CHANDRA 
OuannAVARTI, 19 0. L J. 118 179 


Sch. I, Art. 164—Civil Pro- 
cedure Code (Act V of 1908), O. IX, r. 13—Setting 
aside ex parto decree by executor cf deceased defend- 
ant nob brought on record, ~~ 








ree HP TÉ 


A «defendant, against whom an ga parte decree 
was obtained on 28th August 1912, died on 3rd 
September 1912 and his executor, who had not taken 
out Probate, made an application to seb aside the dec- 
ree on 30th Septomber 1912: 

Held, that the application was barred by Article 
164 of the Limitation Act. 

The word “defendant” in Article 164is wide enough 
to include the executor of the original defendant 
though he may not have been on the record at the 
time when the application was made. 

The party with reference to whom the service of 
summons is spoken of in Article 164 is the original 
defendant. VENKATASUBBIER v. KRISHNAMURTHI, l4 
M. L. T. 396; (1913) M. W. N, 899 8 


—— — ——— — art. I81 318, 530 


—À art. I82 — Mortgage 
decree-—Attachment of properties other than mort- 
4 


gauged 


Lis pendens. See TrRANSFER or PROPERTY Act, 
8. 52. 








—— y application of, to collusive and 

fraudulent proceeding — Auction-purchaser—OCollusive 
proceeding-—Lis pendens, extension of, to third 
persons-—-Correctness of order for execution of decree 
or of judgment, inquiry into—Decree, subsequent 
variation in~~Jurisdiction. 





The doctrine of lis pendeng does not apply to a 
collusive or fraudulent proceeding and cannot 
prejelice au auction-purchaser who asks to be 
made a party to an objection proceoding but is not 
impleaded, - 

A collusive proceeding, whether in a Court ot first 
instance or in appeal, is not a real proceeding but 
a mere pretence and a decision arrived at in such a 
proceeding is binding only on the parties and their 
privies and not on others, 
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The diictrine of lis pendens does not extend so as to 
prejudic$ the rights of third persons who purchased 
at a sale held by a Court under its own decree. 

A purchaser ata Oourt sale is not bound to in- 
quire into the correctness ofthe order for execution 
of the decree any more than into the correctness of 
the judgment upon which the execution issues and if a 
purchase be made bona fide by athird party, the sale 
#hould be upheld, whether the decree be afterwards 
varied or found to have been satisfied, provided the 
Court executing the decree had jurisdiction to sell 
the property on the date of the sale. NUZHAT-UD- 


ee ABBAS Husain Kuan v, DILBAND Becam, 16 O. 
. 225 


e Lunacy Act (XXXV of 1858), s. I2— 
Natural guardian appointed guardian wnder the Act 
—Power to mortgage without leave of Court—Com- 
pensation— Contract Act (IX of 1872), ss. 64, 65. 
Where a natural guardian of a minor is appointed 
guardian and manager of the estate under sections 9 
and 10 of Act XXXV of 1858, such manager is 
bound by the provisions of the Act and any mortgage 
by such guardian without an order of the Civil Coart 
would be invalid under the Act, oven though the 
e ortgago is for tho benefit of the estato. 
Tyabji, J—The Lunacy Act duos not save in favour 
of the manager any powers which may arise under 
. the personal law of the parties apart from the Act. 
Where plaintiff sues on the basis that a mortgage 
is enforceable, no compensation can be granted to 
plaintiff under seotion 64 or 65 of the Contract Act. 


MARIMUTIIU UDAYAN v, Raurenasr, (19137 M. W. N. 
969; 14 M. L. T. 489 


Madras Appellate Side Rules, Eri 
eae Civil Rules of Practice, r. 


629 

Madras District Municipalities Act 

(IV of 1884), s. B3.—'4 person in receipt of 
pension, meaning of. 

In section 58 of the District Municipalities Act, tho 

phrase ‘a person in receipt of a pension’ is equivalent 

to “ person who receives a pension." MAHADEYA 


SASTRI v. MUNICIPAL Covnem, KumpBakonanu, (1913) 
- M. W. N. 935 i 847 


Madras Estates Land Act (I of 
1908), S. 3 (5)—Party unwilling to s as 
plaintiff, whether may be impleaded as defendant. - 
Where there'is no dispute between the plaintiff 

and any of the defendantsas to which of them isa 

land-holder, the second paragraph of section 3 (5) of 
the Estates Land Aot does notapply. Insuch a case, 

the person entitled to sue but refusing to join as a 

co-plaintiff may be impleaded as a defendant. 

MANGALASAMI THEVAR v, SATHAYAPPA POVANDAN, 

(1813) M. W. N. 696; 25 M. L.J. > 334 

——— —— SS. 3, Cl. (7), CII 
(15), 8, 77, 189 —1enant of old Ao, 2e dd 
ryoti land —Jurisdiction of Civil or Revenue Qourt— 
Suit in ejectment, arrears of pasturage dues and 
mesne profits—‘Ryoti land'—' Agriculture! — Pastur- 
ing of cattle. 

A suit for the ejectment of tenants of old waste 
lands, (not being ryoti lands), let for pasturing 
cattle aud not for agriculture, and for the recovery 
of arrears of pasturage rent aud mosno profits thereof, 
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is not cognizable by a Collector but only by à Civil 
Court. 

Per Sudasiva Atyar, J.--The words ‘cultivable land.’ 
in section 3, clause 16, of the Estates Land Act, mean 
land permanently cultivable for all practical purper-. 
and not land which might be occasionally cultivated. 

Land fit usually only for pasturing cattle uud nat 
for ploughing and raising agricultars! crops Is not 
ryots land. 

A tenant of old waste which is not a ryot: land is 
nota ryvt within the meaning of the definition of 
ryot in section 3, clauso 15, of the Act. 

A tenant, who does not hold land for purposes of 
agriculture, is not also a ryot. The term 'agrieultuve' 
in section 3, clause 1, does not include pasturaye of 
cattle, 

Section 7 relates to arrears of rent as defined m 
the Act. The expression ‘sums payable by a r ut 
as such on sccount of pasturage fees’ iu section 3, 
clause 11, of the Act, only refersto sums payablo 
by agricultural tenants for the use of communal 
pasture lands, 

Where the general jurisdiction of the Civil Courts 
is specially takon away only in particular classe. of 
cases by an Act, the Courts retain theie jun. 
diction as regards all other classes of casen not sy 
excluded, 

Per Tyabji, J.—Unless the plaintiff cau make out 
that the defendant is either a ryot ora tenant of 
private land, he cannot establish his right to sue for 
ejectment in a Revenue Court, 

Land must be cultivable before it can be tefmed 
ryoti land within the meaning of section 3 of the Act; 
cultivation implies some kind of labour on the land 
generally consisting of breaking up the soil. whereas 
pasturage has reference toa particalar inode of u-ing 
the natural growth on the land without its being 
cultivated. Land used for pasturage cannet ordi. 
narily be styled cultivated land. 

Section 3, clause 15, of the Act requires the land 
to be ryoti land and to be used for the purpose 
of agriculture in order that the tenant might bo 
termed a ryot. 

The word ‘rent’ in section 77 must be understood 
in the sense in which it is defined in section 3. elniso 
11. It must, therefore, refer only to what is lawfully 
payable to a landlord for the use of occupation of 
the land in the estate for the purpose of agriculture, 

In regard to any matter in which Civil Courts 
ordinarily have jurisdiction, they retain their juris- 


- diction unless ibis acquired by the Revenuo Currts. 


RAJAH oF VENKATAGIRI V. JAYAMPU AYAreA REDD), 
l4 M. L. T. 405; (1914) M. W. N. 918, 25 M. L.J 578 














532 
SS. 3, 153-—Ryoti land 
other than old waste - Old waste at time of passiag of 

Act. 

A piece of land, which was clearly vyeti land 
on the date when the Madras Estates Land Act camo 
into force, but which the landlord was unable at that 
time to prove to be “old waste" under either of tho 
sub-clauses of section 3, must be held to have been 
then ryot: laud other than old wasto. 

The clause added by the amending Act of 1909 to 
section 153 applies only to non-occupancy 50's 
included in section 6, clauses 3, 4 and 5 of the Aet, 


BUCHI SaníAVA GARUDU GARU v. VENKATA Raut, 25 M. 
L. Ja 017 
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S. 42 — Lease providing 
for enhancement on excess found to be on measure- 
ment-— Order of Collector not necessary for recovering 
excess rent, 

Clause 2 of section 42 of the Estates Land Act, 
which requires the order of a Collector before an en- 
hancement of rent can be allowed, does not apply to 
the-case of a lease which provides that in case the 
area of tke land’should on measurement be found to 
be more than the area .specified therein, the tenant 
should pay rent at an enhanced rate on the excess 
and the landlord seeks to recover such excess rent. 

it is cnly where the landlord wants to enhance the 
rent, basing his claim on the right granted and dec- 
lared by section 42(a) of the Estates Land Act, that he 
should obtain under clause 2 the order of the Collector 

for such alteration of rent. SivaGaANGA ZEMINDARI v. 

CüiDAMBARAM CugTTY, 14 M. L. T, 386; (1913) M. W. 

N. 926 556 


—~SS. 54, 78 — Patta 
offered and vefused~—Affiature to house — Tender— 
Delivery. i 
Where a patla was offered to a ryot and refused 

und then aftixed to his house: 

Heid, there was no valid tender of the patia as 
required by sections 54 and 78 clauso 2 of tho Estates 
Land Act and an attachment effected by the landlord 
of his tenant’s holding was, thorefore, illegal. 

Peg Miller, J. — When once an offer is made and re- 
fused, the tender by delivery cannot be effected and 
ib then becomes necessary to affix tho patta to the 
land and if this is not done, there is no valid tender, 
of the patta. 

Section 64 does not permit the landlord to select 
the method of tender which is not one of those pres- 
cribed by the section itself. 

Per Spencer, J.— Sections 54 and 78 of the Estates 
Land Act, read together, show that a tender of 
patta may be made by delivering a copy to the 
defaulter. "he word ‘delivering’ denotes a transfer 
of possession of the document and the action of 
delivering cannot be completed by one person who 
delivers without involving a reciprocal action of an- 
other who receives. ZEMINDAR OF SIVAGIRI VV, 
MICHEAL, 14 M. L. T. 423; (1918) M. W. N. 965; A OE 


L. 3. 608 

—— — S, 77 532 
——— — — §, 78 587 
———— —— SS. 131, 189, 213- 


Swit to set aside sale on ground of fraud—Jurisdic- 

tion of Civil Courts not barred. 

Section 189 of the Madras Estates Land Act I of 
1908 does not take away the right to bring a suit 
in the Civil Court to set aside a sale on the ground of 
fraud, but takes away only the right to apply to the 
Civil Court to sot aside the sale, in accordance with 
the provisions of section 181 of that Act. Conse- 
quently, a suit to set aside a sale on the ground of 
fraud is maintainable in the Civil Court. Gousm 
MOIDEEN SAHIB v. MUTHIALU Currrian, 14 M. P T. 
323; (1914) M. W. N. 55; 26 M. L. J. 36 762 

——— —— — S, 153 913 


MÀ — — ss. 163, I89-5$wit 
for ejectment— Jurisdiction of Civil or Revenue Courts, 


M — 
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Suits for ejectment from ryoti lands can fnly be 
entertained by the Revenue Courts, and only *n cases 
provided for by the Act. pM 

Except under section 163, a suit for ejectment will 
not lie in a Civil Court when the lands are ryott lands 
within the meaning of the Act. The provisions of 
the Act with reference to suits for ejectment are 
exhaustive. ARDAJERI RAMA REDDI P. KARPI Sivaga, 


(1913) M. W. N. 971 916 
s.189 532, 762, 
916 


———— —— —— S, 195—Suit for rent— 
Pled that suit is not maintainable for want of em- 
change of pattah and muohilka- Deposit of rent, 
whether necessary. 

When a tenant pleads that a suit for rent is not 
maintainable under Act I of 1008, because no patiah 
was tendered, the Court is bound to record the plea 
and to take evidence on it without compelling the ten- 
ant to deposit the rent under section 195 of the Act 
before doing so. 

The tender of pattah is not a necessary precedent 
to a suit under Act I of 1908, though it was so under 
the Act VIII of 1865. RAM CHARITAR Ratu Musame 
mat Jani, 14 M. L T. 335 858 
S, 210-—8uit for rent for 

periods prior to Estates Land Act brought after pass- 

iny of the Act— Limitation — Limitation Act (XV of 

1877), ss. 7, 8. 

Where rent accrued due to the plaintiff. during his 
minority and he instituted a suit for its recovery 
within three years from the cessation of his minority: 

Held, Per Sankaran Nair, J., (confirming the decree 
of the lower Court), that section 8 of the Limitation 
Act, 1877, did not apply, and the suit was barred by 
limitation. 

The Estates Land Actis an Act complete in itself 
and when an Act has its own provisions as to 
limitation, the general rules in the Limitation Act. 
do not apply. . 

Per Sadasiva Atyar, J., dissenting: — A suit for rent 
relating to a period, which had elapsed prior to the 
Estates Land Act, but instituted afler the Act had 
come into force, is not governed by the special rules of 
limitation provided therein but by the Limitation Act 
XV o£ 1877. RAJAH OF PITTAPORE v. GANI VENKATA- 
sussa Row, 14 M. L. T. 427; (1918) M. W. N. E 5E 


——— -.—— S. 213 762 
Madras Land Encroachment Act 
(IH of 1905), SS. 5, 14—Title denied and 
notice to quit given by Government —Declaratory suit 

— Cause of action — Limitation. 

The Government, denying the plaintiff's title 
to certain land, levied from him a penal assessment 
under section 5 of Madras Act 111 of 1905, and gave 
him notice to quit the land. Six, months after the 
levy of the assessment and service of notice, plaintiff 
brought a declaratory suit: 

Held, that as the levy of penalty and: service of 
notice was a proceeding under the Act and constituted 
the cause of action for plaintiff's suit for declaration 
of his title, the suit, instituted more than six months 
after the causo of action arose, was barred by section 
14 of the Act. DavauuPTAPU BuaskARUDU v. PAMAR- 
THY SUBBARAYUDU, 14 M. L, T. 572; (1913) M. “Ag 


63; 26 M. L. J. 60 
> S. 14 840 
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Madras Original Side Rules, r. E 
Madfas Regulation XXV of RED 


Madras Bent Recovery Act (VIII of 
1865)—8wit for rent —No exchange of pattah and 


muchilika. ‘ i 


A. suit for rent brought before the new Estates 
Land Act came juto force is not maintainable with- 
out the exchange of pattahs and muchilikas or without 
dispensation of the exchange by mutual consent. 
MAHARAJA OF VIZIANAGARAM v. TrRUMALRAYA, (1913) 
M. W. N 639 5 


Nn S. I1 — Landlord and 
tenant—-Implied contract, when presumed — Con- 
_stderation— Right to revert to waram vate. 











Where no express contract is proved, the Courts 
will not imply a contract to pay an enhanced rate 
when the Courts cannot presnme that there was con- 
sideration for the agreement to pay at such rate, and 
certainly not in a case where the facts disclose that 
there was no consideration. 

Where a landlord is entitled to revert to waram 
rate, a contract to pay a higher rate would be sup- 
ported by consideration. SITHARAMRAZU LINGARAZU 
v. VENKATADRI ÁPPA Row, (1913) M, W. N. 645 36 


Magistrates' Bench —Difterence of oe 


Malabar Law and Usage-Members of 
Tavazni—Karar between Karnavan amd five mem. 
bers of 'Tavazhi— Members born subsequent to karar 
entitled to claim maintenance. : 


Where a karar between a kornavan of a Malabar 
tarwad and the head of a Tavazi, provides for the 
maintenance of the then existing members of the 
Tavazhi only, members born in the Tavazhi subse- 
quent to such karar, are not prevented from claiming 
similar maintenance and the karar does not operate 
as a bar to their claim. ii 

In a suit for the maintenance of the minor members 
of the Tavazhi, it is nob necessary to make a prayer 
to set aside the karar. ‘The minors, not being parties 
to 16, are not bound to set it aside. PATTU NEITHIAR 
AMMA v. THAZHATHA MgLADATH DHARMAM ÁCHAN 














Property acquired in nume 
of junior member of tarwad— Presumption of law or 
Jact. ] 

There is no presumption of law that the properties 
acquired in the name of a junior member of a tarwad 
belong to him or to his tarwad. ` 

The presumption is one of fact, and whether a 
presumption in favour of the property being tarwad 
should be drawn or notin a particular case would 
depend on the circumstances of the case. GOVINDA 
PANIKKER 7. T. P. V. Nant, 36 M. 304 


Malicious prosecution—Cause of action 
—ÜComplaint of defamation made—Inquiry held by 
Magistrate wnder s. 202, Criminal Procedure Oode — 
Notice of inquiry given to accused «whether legal-— 
Jomplaint dismissed after hearing Counsel for both 
gurties-—Prosecution of accused, by complaint —Notice 
9] anquiry under s. 202, whether a summons issued — 
Criminal proceedings, when | commence—- Process, , 
meaning of—Criminal Procedure: Code (Act V of 
1893), ss. 200, 202, 203, 204, Chap. XVI, object of. 


hi 
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Malicious prosecution —conold, 


A Magistrate on receiving a complaint charging 
the plaintiff with the offence of defamation informed 
him by notice of the institution of the complaint and 
that a preliminary inquiry, under section 202, 
Criminal Procedure Code, would be held on a certain 
date. On that date the plaintiff appeared before the 
Magistrate with his legal advisor. The Magistrate held 
the inquiry andafter hearing Counsel for both parties 
dismissed the complaint. Upon these facts, the plaint- 
iff sued the defendant for damages for malicious pro- 
secution: 

Held, (1) that the plaint did not disclose a cause of 
action inasmuch ason the facts averred there was 
no prosecution of the plaintiff by the defendant; 

(2) that the notice of preliminary inquiry issnod 
by the Magistrate was neithor prescribed nor con- 
templated by tho Code of Criminal Procedure; 

(3) that the notice of preliminary ingniry was 
nothing but a mere intimation of the action the 
Magistrate intended to take, and thatit did not 
amount either to a summons or to an invitation to 
the plaintiff to appear or take any other step in the 
matter. 

(4) that the hearing in this case by the Magistrate 
was not authorised by the Code and could not, there- 
fore, be attributed to the defendant so as to render 
him responsible for any damage caused thereby to the 
plaintiff; ` 

Criminal proceedings agaiast a person ordi- 
narily begin with the issue of a summons or 
warrant, aud the prosecution of the acensed com- 
mences with the issue of process, after the complaint 
has been entertained by the Magistrate; all the prior 
proceedings constitute af most an attempt by the 
complainant to prosecute the accused. 

The object of the procedure prescribed by Chapter 
XVI, Criminal Procedure Code, is the separation of 
unfounded from substantial cases at the outset and 
to prevent innocent persons from being brought into 


. the Police Courts and subjected to the annoyance of 


Sarig MESRAN SAIB v. RATNAVELU 
Dupany, 25 M.L J. 1 703 


Malikana 779 


Non enjoyment for 12 years — Righi to sue, 
if barred —Malikana, whether interest in or charge 
upon immoveable property or rent--Limitation Act 
(XIV of 1859), s. 12 — Limitation Act (IX of 1871), 
Sch, II, Art. 132. 


Under Article 182, Schedule II, of the Limitation 
Act, LX of 1871, malikana was deemed to be money 
charged upon immoveable property and a similar pro- 
vision is Contained in the later Limitation Acts. But 
under Act XIV of 1859, malikana was considered as 
an interest in immoveable property and nol rent, and 
was governed in the matter of limitation by section 
12 of the Act. n 

Consequently, if there had been no enjoyment of 


malikana for a period of 12 years, the right to sue 
for money recoverable on account of it was barred. 


frivolous charges. 








Therefore, where the plaintiffs’ right to 9 maltkana 
was established in 1855, bub since that date and 
before Act LX of i871 came into force, they were for 
a period of more than 12 years nob in enjoyment of 
it, their right was barred. MonkgsRI PROSAD SINGH v. 
Ban NATH 779 
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Marriage—Second marriage of woman during 
life-time of her first husband. 
A married woman, in the absence of a custom to 
the contrary, cannot, in the life-time of her husband, 


contract a second marriage. SRI Ram v. INCHI, 11 A. 
L. J. 711 313 


Material alteration in document 79 


—-- Interpolation of clause for 
payment of compound interest, if avoids instru- 
ment : 


—— — —— — —— Promissory-note 445 
I erger-—Novation of contract 222 


Mesne profits- Alienee from Hindu member 
z 590 


— ("aim for past mesno profits 





7 
Minor—Lease by de facto guardian 128 


Leave of Court not required for submission 
to arbitration 


Suit for appointment of guardian— Minor, 
whether to be impleaded as party—Action in 
‘personam— Defendant resident or present within 
jurisdiction—Subject of suit absent from jurisdic- 
tion— Welfare of minor—Rights of father—NSur- 
“render of custody of minor by father—Recovery of 
custody— Waiver of paternal rights—Re-assertion 
of rights— Delegation of paternal rights—Rovoca- 
tion of delegation— Minor nearly of 18, whether 
gpardian should be appointed 789 


—— — —— Custody — Guardian — Parent and child— 
` Duties— Delegation of guardianship— Right to revoke 
— Father best judge- Jurisdiction of High Court — 
Minors temporarily resident in England—Quardians 
and Wards Act (VIII of 1890), not applicable to High 
Court— Power to supplement judgment before actual 
decree is drawn up—Letters Patent, cl. 13— Power 


of High Court in suits transferred to its Extraordi- 


nary Original Jurisdiction. 


A father is under certain legal and moral duties 
to his children with respect to their inaintenance, 
education, and upbringing and, in order that he may 
perform these duties, is entitled to their custody. 
Iie cannot free himself from those duties and divest 
` himself of the corresponding rights. Any delegation 
of guardianship by him is accordingly revocable and 
an agreement to the contrary is void. 

Where a father has renounced the guardianship of 
his minor children, he is entitled to say that a parti- 
cular training shall not be given to them and that the 
minors shall not associate with any person of immoral 
views, and, if such wishes are disregarded, he can 
demand that his children be restored to his 
custody. 

Where the appointed guardian has spent a large 
amount of money on the wards, that alone will not 
give the guardian any right to the custody of the 
children. 

A father is the best judge of the education and 
training suited to his children and may well con- 
sider whether they will be happier and better 
trained in their natural environment than in a foreign 
land and in a society which may in the future make 
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Minor—concld. 


Where it appears that minors are subgects of 
the King-Emperor domiciled in British Indiagnd are 
only temporarily resident in England for purposes 
of education, and that the understanding, under 
which the minors were taken out of the jurisdic- 
tion, was broken, a High Court in India has 
jurisdiction to pass orders as to the custody of the 
children and is bound to enforce sugh orders by all 
means in its power. | 


The provisions of the Guardians and Wards Act, -` 


1890, do not affect the powers of a High Court. 
Whore a decree has not yet been drawn up and 
issued, a High Court Judge has power to supple- 
mont his judgment by giving the directions necessary 
for carrying the decision into effectand to embody 
them in the decree. 4 
Under clause 13 of the Letters Patent, of the 
Madras High Court the High Court has the same 
powers in respect of a suit transferred from a District 
Court as in a suit instibuted in the High Court. 
NARAYANIAH v. Mrs. ANNIE BEASANT, (1913) M. W. 
N. 906 545 


Misjoinder of causes of action 438 
Misjoinder of parties or causes of 


action 537 
Motive, evidence of, cannot supply want of re- 
liable evidence ' 369 
I ortgrage-—Simple mortgage—Adverse posses- 
aion 473 





by conditional sale—No stipulation as to 

post diem interest, whether post diem interest 

allowed 253 

— Admission of passing of consideration made 
in deed — Admissibility tn evidence against auction- 
purchaser—Pleu of want of legal necessity not to be 
raised by auclion-purchaser — Proof — Attesting witness 
not seeing erecufant sigu—Opportunily to produce 
further evidence. 

An admission made in a mortgage-deed and 
before the registering officer by the mortgagor as to 
the passing of consideration is admissible in evidence 
against the purchaser of the equity of. redemption at 
an auction-sale in execution of a simple money-decree, 

An auction-purchaser of the right of the father 
alone in joint family property, which had been 
mortgaged by the father, is not entitled to raise the 
pleathat a mortgage by the father was made without 
legal necessity, so long as there is time yet for the 
sons to challenge his purchase. 

Where the only attesting witness produced to prove 
a morbgage-deed was one who had not seon the execu- 
tant sien, the plaintiff ought to be given a further 
opportunity for producing evidence to prove the 
mortgage-deed. BaAkEsHI RAM v. LinapHAR, 11 A. L. 
J. 371; 35 A. 353 619 
- — Application to make personal decree— 
Civil Procedure Code (Act V of 1993), Sch. 1, O. 

XXXIV, r. 6—Limitation Act (IX of 1908), Sch I, 

Art. 181. š 

An application to make a personal decree against 
the mortgagor is not an application fur the execution 
of a decree. Article 181 and not Article 182 of 
the Limitation Act applies to such an application. 
The right toa in such c&338 accrues on 

















N 
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~— by conditional sale—Land-—Income of 
shri§e including. rent of land and house property — 

Regulation (XVII of 1808), ss. 7, 8—General Clauses 

Act (X of 1897). 

The provisions of Regulation XVII of 1806 do not 
apply toa bai-bil-wafa mértgage of a share in the 
income of a shrine which the mortgagor is entitled 
to get, althoagh the income  inoludes rent of 
landed arid house property attached to the shrine. 
As the term ‘land’ ts neither defined in the said 
Regulation nor in the General Clauses Acts (Im- 
perial and Provincial), it must be considered to 
bear its ordinary meaning and the word ‘immoveable 
property’ as defined in the latter cannot be substitut- 
ed for the term ‘lend’ as used in the former. 

‘Land’ in the Regulation means something of which 
physical possession can be taken. Nazar MOHAMMAD 
v. AHSAN-UL-Hug, 17C P. W. R. 1913; 307 P. L. R. 
1913 231 


Joint family property —Share ef each co- 
sharer mortgaged with consent of other co-sharers— 
Partition effected after mortgage, effect of, on mortgage. 








Two brothers, forming a joint Hindu family, joint- 
ly executed a mortgage in favour of a certain person. 
Two years later, in substitution of that joint mort- 


gage, they executed two separate mortgages in favour. 


of the same mortgagee and in respect of the same 
property, each of them mortgaging his half share in 
the property for half the amount then due under the 
original mortgage. Each of the brothers signed the 
other’s mortgage-deed as a witness. Six years later, 
the joint family was partitioned privately and the 
whole of the mortgaged property was allotted to the 
. share and became the separate property of one of 
the brothers only: 

Held, that the rights of the mortgagee and the 
liability of the mortgaged property were not affected 
by the'subsequent partition, inasmuch as both brothers 
had consented to the transaction and the brother 
who had received the property in partition knew 
perfectly well that it was encumbered. SuNDAR Lau 
v. Brig Lar, 11 A, L. J. 916; 35 A. 643 734 


Mortgage providing for annual payments 
by mortgagee ~ Payments to be credited at redemption 
without regard to limitation —Ewpress agreement dis. 
pensing with rendition of accounts—Mortgagee not 
bound to account— Limitation. 








So long as the relationship of mortgagor and mort- 
gagee continues, the obligation of the mortgagee to 
make all payments provided in the mortgage-deed 
also subsists. Atthe time of redemption, when the 
mortgagor is required to pay the amount due by him 
under the mortgage, the mortgagee is also bound to 
give him credit for all payments whichhe is bound 
to make under it. 

The fact that the mortgagee was to make payments 
every year does not exempt him from liability to pay 
at the time of redemption, even if more than six 
years have passed since the stipulated time for 
the payments. 

The mortgagee is not bound to render an account 
of the profits of the mortgaged property where the 
parties have expressly dispensed with it. PARASURAMA 
PATTAR v. VENKATACHALAM Partar, 25 M. L. J. 551; 
(1914) M. W. N. 198 701 
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Mortgaeed property purchased. by prior 
mortgagee in execution of his mortgage decree —Right 
of such mortgagee to interest on his money after 
obtaining possession as purchaser. 

Where a prior mortgagee has purchased the mort- 
gaged property in execution of a decree obtained on 
his mortgage and obtained possession of the pro- 
perty, he is not entitled to interest on his money 
since the date of his possession. JUGAL KISHORE v. 
Banar Rat 593 


Mortgagee, whether entitled to repudiate 
mortgage—Non-transferable holding, mortgage of, by 
tenant— Subsequent sale -Purchaser suing mortyagee 
for possession. 














The tenant of a non-transferable holding mortgaged 
a, portion of it to the defendant and, subsequently, sold 
his right in the same portion to the plaintiffs who 
brought a suit for possession. The defence was that 
the holding not being transferable, the plaintiffs 
had acquired no right by their purchase: 

Held, that the defendant's title originating under 
a mortgage, he could not repudiate that position 
and the decree for possession was rightly given to the 
plaintiff: 

A transferee from the original tenant, cannot be heard 
to say that the tenant has not the right to transfer 
the holding or to transfer his rights therein, SARIKA 
JAWAHAR v. SHEIKA Nazir, 18 O. L. J. 512 960 


—— —— — Prior and subsequent mortgage —Sut! on 
prior mortgage— Subsequent mortgagee not party — 
Mortgage-decree by puisne mortgagee without im- 
pleading prior morigage —Purchase with Court's 
leave —Puisne mortgagee’s right to redeem prior mort- 
gage — Ecotinguishment of incumbrance— Transfer. of 
Property Act (IV of 1882), s. 101. 


A second mortgagee can bo and should be made a 
party toa suit by the prior mortgasgee on his mort- 
gage. Butif the second mortgagee is not made a 
party to the prior mortgage decree, he is not bound 
by it. Asa second mortgagee, he would be entitled 
to redeem the first mortgage aud would not be bound 
by any adjudication as to the mortgage amount 
between the mortgagor and the first mortgagee. 
While redeeming the first mortgage, he would be 
entitled to have the mortgage amount determined 
again as between himself and the first mortgagee. 

If a second mortgagee obtains a decree on his 
mortgage, without impleading the first mortgagee 
and in execution of the decree Limself purchases the 
property at the auction sale, he becomes the owner 
not only of the mortgagor’s rights but also of the 
mortgagee’s rights; in other words, ho becomes en- 
titled to all the rights of the mortgagor as existing at 
the date of the mortgage. 

In such a case, the rights of the second mort. 
gagee as mortgagee do not become extinguished if he 
purchases the property with the leave of the Court. 


- Leave to bid puts an end to the disability of the 


mortgagee and puts him in the same position as any 
independent purchaser. 

The second mortgagee's incumbrance is not ex. 
tinguished by the auction-purchase as it is clearly 
for his benefit to continue the tncumbrance. In the 
absence of any evidence to the contrary, a Court 
should presume that the incumbrancer intends to 
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keep the inoumbrance on foot if it is clearly for his 
benefit to do so. SHANKAR VENKATESH KARGUPPI v. 


Sapassiv MAHADJI KULKARNI, 15 Boa. L. R. 817; 49 


B. 24 ; 

——— — Puisne morigagee bidding unsuccessfully 
at Court sale of mortgaged property under mortyage- 
decree of prior mortgage and not disclosing his mort- 
gage—Hstoppel. 

A puisne mortgagee who has not been made a party 
to the suit on a prior mortgage, isnot estopped from 
claiming his remedies as to his mortgage, merely 
because he bid for the mortgaged property unsuccoss- 
fally when it was put up to Court.sale on tho mort- 
gage-decree of the prior mortgagee, and did not then 
disclose the fact that he was a puisne mortgagee. 
FuLMAL v. Musammat PAPAnt, 9 N. L. R. 160 608 


——— —— Puisne mortgagee not made party fo pre- 
pious suit on prior and subsequent mortgages - Right 
to sue on mortgage-—Pleadings—Second appeal, point 
taken fcr the first time in, maintainability of —Pind- 
ings of fact when to be questioned in second appeal— 
Consideration, question as to payment of - Recital — 
Admission by mortgagor at registration when admis- 
sible in evidence against auction-purchaser of mort- 
gaged property. . 


A puisne mortgagee, nob made a party to the suit 
based upon prior and subsequent mortgages, has a 
right of suit based on his own mortgage-deed. 

A point not taken in the first Appellate Court nor 
in the memorandum of appeal to the second Appellate 
Court, cannot be raised before the latter Court. 

The finding of a first Appellate Court on the point 
of the execution of n deed and the payment of the 
consideration is conclusive uuüless ib can be shown to 
have been based upon some error in law. 

The recital in a mortgage-deed and the admission 
made by the mortgagor at registration as regards the 
payment of the consideration are admissible as evi- 
dence against a subsequent auction-purchaser of the 
mortgaged property, when he purchased it under a 
‘decree brought on his own mortgages. ZAHID Atte. 
Bupu SEN 


—— —-— (decree —aAttachment of properties 
other than mortgaged-— Amendment of petition — 
Application for improper reliefs— Bes judicata— 
Notice to judgment debtor 782 


Default by mortgagor to pay— 
Interest and costs after decree exceeding principal 
— Application of rule of damdupat 














—— —— Mortgage of holding—~Purclase 
in execution of mortgage-decree-—-Landlord obtain- 
ing rent decree against tenant— Purchase by Jand- 
lord in execution of rent-decree— Priority of title— 
Purchaser in execution of mortgage-decree, if 
should be allowed to redeem rent-decrce 


deed —Construction 78 


Deed of trust executed hy 
debtor to secure advances——Construction—Mort- 

















gage-deed— Letter of hypothecation 876 
—— or sale 69, 90 
—— ——— —— — — Constriiction of document 
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——— Value of property—Conlidera- 
tion— Evidence Act (I of 1872), s. go epos 
Ele against perpetuities. 

Where the question is whether a transaction is a 
sale or a mortgage, the Court can look to the contrast 
between the value of the pr@perty aud the considera- 
tion that passed. In so doing, the Court does not 
infringe the provisions of section 92 af the Evidence 
Act or disregard anything that was laid down in 
Balkishen Das v. Legge, 22 A. 149 (P. O.5; 27 I. A. 58; 
40. W. N, 153. 

A mortgagor’s right of redemption is exempt from 
the operation of the rule against perpetuities. ABDUL 
Garror v. JAMAL, 17 C. W. N. 1053; 18 C. L. J. 228 








Redemption—Advorse possession 
‘against both mortgagor and mortgageo 348 











---— Suecossor in offico of a 


mahant 








—-——--—— lhigtmnguishment of right of 
redemption by act of parties— Mortgage by way of 
conditional sale—Transfer of Property Act (IV of 
18821, e. 60. 

A, executed in 1884 a mortgage by way of condi 
tional sale in favour of B. 

The mortgage provided thatafter the expiry of 
five years from the date of its execuuion, the pro- 
perty mortgaged should be deemed to have been 
absolutely sold to the mortgagee. 

In 1898, the mortgages applied to the Revenue 
Court for his name to bo recorded as absoluto owner 
as the mortgag3-money haü not been paid within five 
years. The mortgagor consented to the mortgagee 
being recorded as absolute owner: 

Held, that the right of the redemption was ex- 
tinguished by the act of parties. IBRAHIM v. MCNSHI 














Person inheriting part “of 
mortgaged property cannot redeem more than his 
share against will of mortgagee also acquiring part 
of the same. 

A. person interested in part only of mortgaged 
properly may insist upon redeeming the whole of it, 
but where the mortgagee has acquired part of the 
mortgaged property, a person inheriting a part only 
cannot redcem more than his own share against the 
will of the mortgagee. Ras BAHADUR SINGH v. MAHA- 
BIR t RABHAD ^ 251 





——-— Res judicata — Limitation— 
Widow of mortgagor fraudulently compromising sutt 
for redemption instituted by her husband—Second 
suit for redemption by reversioners—Need for suit for 
cancellation of decree on ground of fraud — Money 
paid to widow —Reversioner not bound to pay. 


A., a mortgagor, filed a suit for redemption against 
the mortgagee and obtained a decree. Both A. and 
the mortgagee appealed. During the pendency of the 
appeal, A. died and his widow D. was brought on the 
record. B. compromised tho suit on the terms that 
the decree of the first Court might be seb aside and 
the mortgagee might pay hera certain sum of money. 
A decree was passed according to the terms of the 
compromise and the morigapee paid the money. 
Subsequently, the  reversioners of A, instituted 
another suit for redemption on the ground that the 
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compr@nise entered into by B. was collusive and 
fraudulent: 

Held, (1) that the suit was not barred by res gudi- 
cala inasmuch as the decree for redemption passed 
in favour of A. was not #ubsisting as it had been set 
aside by the compromise decree; : 

(2) that the guit was not barred by Artiole 98 of 
the Limitation Act, as ib waa not necessary for the 
plaintiff to suo for cancellation of the compromise 
decree; 

(3) that the reversioners were not liable te pay 
the money which the mortgagee had paid to B. under 
the compromise decree. MUHAMMAD Faryaz, ALI 
Kuan v BHIKHAMBAR Das, 11 A. L. J. 574 605 


— sult. See Civit, PnockpURE Cops, 
1908, O. XXXIV. : 
—— Usufructary mortgage —Foreclosure— Suit 
for sale— Defendant not prejudiced — Decree for Jore- 
closure—-- Practice, 











In a usufructuary mortgage, there wasa provision 
for foreclosure. The plaintiff, however, sued for 
salo on that mortgage. The mortgaged property 
had been sold to the defendants and money was lefs 


9 in their hands to psy up the mortgage of plaintiffs. 


But they failed to do this. The defendants had 

sample opportunity of setting out whatever defence 
they. might have had to foreclosure and they could 
nob in any way be prejudiced by a decree being 
passed for foreclosure: 


Held, that under such circumstances, a foreclosure 
decree should be passed in favour of the plaintiff, 
MANOHAR SINGH v. LacHHMAN SINGIT, ll A. L.J. 


793 457 


Mo rigagor--Moríigagee —Estoppel. 


Where a son, forming a joint Hindu family with 
his father, mortgaged his share of the ancestral pro- 
perty and, after the death of his father, mortgaged 
the same property to another person: 


Held, that the subsequent mortgagee, who was only 

“a representalive-in-interest of the mortgagor, was 
estopped from challenging the previous mortgage ou 
the ground that at the time of its execution the mort- 
gagor had no power to mortgage his share in the joint 
family property. Tora RAM v. Hag GoviNp, 12 A. 
L. J. 123 721 


Muhammadan Law- Divorce. See 
MUHAMMADAN LAW— MARRIAGE. 


—— — Marriage —Kabinnamah 
— Condition that wife will continue to live in her 
father's house, whether legal —Divorce. 


A condition ina Kabinnamah thatthe husband is 
to live with the wife in her father’s house and that 
"if he breaks this condition she isto havea right to 
divorce him, is illegal, as ib implies that the wife will 
continue to live in her father’s house, The wife is 
not, therefore, entitled to use ib for supporting her 
claim to divorce and, consequently, to the deferred 
dower. IMAM ALI PATWARI v. ARFATUNNESSA 


z Minor —Guardian— Lease 
' by de facto guardian who could not be de jure 
guardian, whether valid — Benefit of minor. 

















GENERAL INDEX. 
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Muhammadan Law—coneld. 


A lease granted by a de facto guardian of a 
Muhammadan minor, is valid if it is for the benetit 
of the minor, although the de facto guardian i» a 
person who gould not be guardian de jure, MAKLEsUB 
RAHMAN v. PILLARAM 


Wakf —Mutwalli— Right 
of succession to office —Hereditary principle. 

Where a female claims the office of mutunlls of i 
mosque as her hereditary right on the mere ground 
that there have been three snecessive muawallis 
from the family to which she belongs, that alone is 
not sufficient to give her a hereditary right. 

There must also be evidenze to show that such a 
hereditary right was either intended by or recognised 
in the original dedication. PHATMABI v. ABDULLA 
MUSA Sait, 1H. M. la, T. 663; (1014) M. W. N, 75; 96 
M. L. J. 116 964 


Municipal election —validity of election cans 
not be questioned by suit 655 


—— a validity of, can be ques. 
tioned by pelition —Finality of the order passel on 
such petition — Appel. 

The validity of a Municipal election van only bo 
tested by an electio petition presented to onc dri- 
banal, 

The decision of that tribunal is final aud there is no 
appeal from it. NAND RAM v. Cnorpy Lar, tl A. L. 
J. 915; 35 A. 578 5 F. B. 


Municipality, liability of, for negligeifee — 
Damages 847 














Murder. See PENAL Cove, ss. 300, 302. 

—— —— Theft —Uresumption 156 

Mutual open and current account 
773 


Natural right to discharge of water 393 


Negligence —Gross and culpable negligence in 
driving 705 





Municipality, liability of -Damage -- 
Neglect of drainage channel —XNon-feasance, 


The exemption from lability of local bodies on 
the ground of non-feasauce is confined to neglect of 
highways, and does not apply to drainage works 
carried out by the local bodies for their convenience, 
which they are bound to maintain in a proper state 
of repair so that they shall not be a nuisance bu the 
neighbouring owners, 

A drainage channel was built merely for the 
convenience of a Municipality who took it over. 
The drainage water, owing to some default, 
instead of flowing along the assizued channel, Howed 
across the road into the plaintiff's field and caused 
damage to the plaintiff. Tho dumazge was found to bo 
due, not to the authorized drainage work but to tho 
neglect of the channel: 

Held, that the Municipality were liablo in respect 
of the damage caused to the plaintiff.  DitoLRA Tuwa 
MoxiciPALITY v. DgsAingar, 15 Bow, L. R. 1034 847 


Nevcotiabie Instruments Act (XXVI 
of I881),ss. 1, 28 -Pr-.n«« — Agent - Siysa- 
ture not as agent —Personul ability ap makler— Note 
in vernacular. 


1073 
Negotiable Instruments Act—concld. 


An agent who does not sign a pro-note as such is 
not exempted from personal liability on the note 
although he is described as agent in the body of the 
note. 

Section 28 of the Negotiable Instruments Act 
applies not only to instruments written in English but 
also to instruments written in vernacular. YINU- 
GANTTI CHINA VUNKATRAYANIM V. KATAGIRI VENKATA 
NARASIMHARAYANIM, 14 M. L. T. 502; (1913) M. W. N. 
1005 650 


s.9 222 


—— S. 28 applicable to in- 
struments in vernacular 650 
——— — S. 28--Maker describing him- 
self agent tn body of  pro-note — Signature and 
promise to pay unqualified— Inability of maker. 





rere 








TT 








Where the maker of a promissory-note described | 
himself in the body of the note as an agent, but his 
promise to pay was unqualified by any reference 
to his alleged principal and the note was also signed 
without any addition to the signature: . 

Held, that thero was no indication in the note that 
the maker signed as agent or that he did not intend 
to incur personal liability. KoxETI NAICKER v. JATU 
GOPALA AIYAR, 26 M. L. J. 426; 14 M. L. T. 414 117 














- — — — SS, 37, 43 222 
— — S. 87 445 
Nifang Gosain- Marriage not allowed 85 


Notice. See RzgvEeNUE SALE Law. 


—— -—— of loss of goods served upon Goods Super- 
intendent Q7 


, service of 928 
Novation of contract—Merger 222 


Occupancy rights. See PUNJAB Tenancy 
ACT. 


Occupancy tenancy —Morigage—Surrender 
of occupancy rights by tenantto zemindar after mort. 
gage — Mortgagee ejected by zemindar in execution of 
decree of Revenue Court —Subsequent suit for declara- 
tion in Civil Court, whether maintainable, 





aranana Ang 


D., an occupancy tenant, ii cae his occupancy 
right to K. in 1901. Subsequently, D. surrendered 
his holding to the zemindar who obtained an ejectment 
decree against K. in a Revenue Court and ejected him 
in execution of that decree. After his ejectment, E. 
brought a suit in a Civil Court fora declaration 
that the surrender of the holding by the tenant in 
favour of the zemindar was not binding on him: 


Held, that the suit was not maintainable, inasmuch 
as the decree of the Revenue Court, which had been 
carried into effect, was binding on the parties SHEO 
PRAKASH v. KARNA, 1l A. L. J. 671; 35 A. 464 2 


Occupancy tenant, right of, to plant trees 
without landlord’s permission —F ailure to prove 
custom—Action justified under general law 744 


Oriental Assurance Company 258 


Oriental Government Security Life 
Assurance Co. ` 258 


ENDIAN GASES. 


[3013 
i 4 

Oudh Laws Act (XVIII of 1876),4,s* 
9, —Pre-emption —Transfer in lieu of dfhver— 
Opera ion Evidenta Act (I of 1872), s. 924 —Sale 


or gift-——Emirinsic evidence to show real nature of 

transaction. 

As between the persons not parties to a deed, 
extrinsic evidence is &dmissible to show that what 
is ostensibly’ a sale is really a gift. 

In determining whether a transfer made by 
husband to wife in lieu of dower gives rise to a 
right of pre-emption under the Oudh Laws Act, tho 
question of the adequacy of consideration ig 
material, for, though under the Muhammadan Law a 
hiba-bil-ewaz gives rise to a right of pre-emption, it 
may or may not amount to asale under section 9 
of the Oudh Laws Act, unless the extent or the 
nature of the consideration and other circum- 
stances attending the transfer show that it was 
intended to operate as a sale. The real nature 
ofthe transaction should be inguired into: if it 
was intended that it should operate asa bona fide 
sale, a right of pre-emption would accrue undér the 
said Act, irrespective of the question of consideration. 
ALLA BAksH v. HAJJIN IMDADI š 








——— S. 10 — Pre-emption — Sale 
clothed as morlyage—Pre-emptor can show il lo be 
sule — Evidence Act (£L of 1872), ss. 92. 99—Sale or 
mortyage—HEutrinsic evidence to show real nature of 
transuction—Real nature of transaction how to be 
ascertained —Fraud —Public policy — Contract Act 
(IX of 1872), s. 28— Barred-debt — Consideration — 
Market-value— Previous sales, value of. 

Extriusic evidence is admissible to show the real 
nature of a transaction, both as against and as in 


“favour of persons other than parties to the document 


evidencing the transaction, irrespective of tire form in 
which the transaction may be clothed. 

Fraud is not capable of being established by posi- 
tive and express proof, Therefore, the Courts should 
not insist upon direct proof in every case, 

Where an attempt has been made to disguise the 
real nature of a transaction under a mask, it cannot 
be ascertained only by reference to the document by 
which that transaction is evidenced. Along with the 
terms and conditions contained in the document, the 
Court should examine the surrounding circumstances 
and the previous and subsequent conduct of the parties. 

The stringency of the terms of a document is by 
no means a certain test of the real nature of a trans- 
action. 

Where property is transferred with all the inei- 
dents which 2 sale ordinarily carries, the mere fact 
that the transfer masquerades under the cloak of a 
mortgage to defeat pre-emption will not prevent a 
pre-emptor from claiming pre-emption if he can show 
that a sale was really effected. 

A device is something different from a mask. It 
would be contrary to publio policy to allow a mask to 
conceal or shroud the real nature of n transaction, or 
to permit a party to hoodwink the publie and defrand 
the Court by putting on a false disguise. 

The essential feature of a sale is the transfer of 
ownership of the property sold from the vendor to 
ihe purchaser, and where an actual sale has taken 
place, the mere fact that it is notin the form pres- 
cribed by section 54 of the Transfer of Property Act 
does not affect the right of pre-emption. In other 
words, à pre-emptor can show that a transaction 
which purportod to be a mortgage was roally a sale, 


- 
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Oudh Laws Act—concld. 


A jlroperty was mortgaged with possession for 
Rs. 5894 for a period of forty years. Out of the mort- 
gage-debt, Rs 2,054 were payable by the mortgagor 
personally with interest at 13 annas 4 pies per cent. per 
"mensem compoundable annually, that is, Rs. 93,279-5-9 
after 40 years; while the market-value of the property 
did not exceed Rs. 4,400 on the date of the mortgage. 
The mortgages was authorised to cut trees and groves 
from the property and to appropriate the value of the 
same without setting itoff towards the principal money. 
He was also empowered to make any improvements 
he liked on the mortgaged property and to claim the 
costs of the same with interest thereon at the stipu- 
lated rate by way of an additional charge. The mort- 
gagor further bound himself not to redeem the pro- 
perty except from his own pocket and personal re- 
sources. All kinds of village dues were given to the 
mortgagee without any corresponding benefit to the 
mortgagor: 

Held, that all these facts afforded sufficient indica- 
tion that an out and out sale was intended. 

A barred-debt is a good consideration for a sale. 

The sales of property effected in a certain year clo 
not afford sufficient indication of what would be the 
market-value of other property in the same village 








some years later. BALDEO SINGH v. Puttu Lan 69 
—— sS. 13 60 
— ——-—-—— s. 15. 193 


Oudh Rent Act (XXII of IE86), s. 5— 
Occupancy tenant, vight of, to plant trees without 
landlord's permission —Failure to prove custom — 
Action justified under general law. 


An occupancy tenantin Oudh can plans trees on 
his holding without the permission of the landlord, 
for the forme:'s status does not arise out of any 
original contract entered into by him with the latter. 
He cannot, therefore, be ordered to remove the trees 
so planted by hi. 

. Where a defendant pleads custom in support of his 
action but fails to prove it, and ib is found that apart 
from the custom, his action is justified under the 
general provisions of the law, his failure to prove 
the custom does not prejudice his case. MOHAMMAD 
ALI Kuan v, Latta Sinem, 16 O. C. 341 744 


——— ———— —— S. 140—Arrears of rent, suit 
to recover—Dahyak allowance, how to be paid— 
Counter claim— Equitable set-off—Part payment. 


Section 140 of the Oudh Rent Act prevents the 
defendant in a suit for arrears of rent from raising & 
plea of counter-claim or equitable set-off except in 
the particular set of circumstances for which the 
section provides, but not from raising a plea of part 
payment. Hence ina suit for arrears of rent, the 


defendants are entitled to set up their claim to 
Dahyak allowance not by way of set-off, but by way 
of part payment, for anything which the parties 
agreed might be deducted from the rent would be 
ro tanto a pa 


ent of the rent. BHAGWATI PRASAD 


GENERAL INDEX. 
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Oudh Rent Act—concld. 


served by the lease entitles the lessor to claim the rent 
in arrears with interest thereon. There is nothing in 
section 141 of the Oudh Rent Act which excludes 
any liability for payment of interest apart from tla: 
Act. The liability in such a case is, apart from the 
Act derived from section 73 of the Contract Act by 
reason of the lessee's failure to pay the rent refer: ed 
to in the lease. KirayaT ULLAH v. PROTAP BABADUR 
SINGH 8 


Ouster, meaning of 621 
—What constitutes 920 


Pardanashin lady-— Deed of gift—Burden of 
proof of ewecution—Independent advice—Undue in- 
fluence—Rules in favour of pardanashins are protec- 
tions given by law and are not to work as disability. 





The protection given by law to a pardanashin lady 
cannot be transmuted into a legal disability. 


There is no absolute rule of law that a gift by a 
pardanashin lady is invalid unless it is proved that 
the lady had independent advice. The possession 
or absence of independent advice is a fact to 
be taken into consideration and well weighed on a 
review of all the circumstances relevant to the 
issue of whether the grantor thoroughly comprehended, 
and deliberately and of her own free will carried out, 
the transaction. If she did, the issue is solved and 
the transaction is upheld. If upon a review of the 
facis — which include the nature of the thing dogo and 
the training and habib of mind of the grantor, as well 
as bhe proximate circumstances affecting the execution 
—ifthe conclusion is reached that the obtaining of 
independent advice would nob really have made any 
difference in the result, then, the deed of gift 
ought to stand. Independent outside advico is an 
essentially different thing from independent outsi le 
control, 


Where undue influence is pleaded, it 18 necessary to 
consider whether the facts of the case fall within the 
category of the principle which applies to every case 
where influence is aequired and abused, where con- 
fidence is reposed and betrayed. 


A doed of gift was executed by a lady in favour of a 
gon of her paramour in respectof about one-half of her 
absolute estate. The deed as granted was, considering 
the circumstances of her life, not in any way an un- 
natural disposition of part of her property. The deed 
was granted by the lady as the expressionof her deliber- 
ate mind and apart from any undue influence exerted 
upon it. The lady for a considerable period of years, 
had been in the habit of managing her affairs, 
of entering up her accounts and of attending to busi- 
ness. She was a capable woman, fully alive to tho 
direction of her own interests and well aware of what 


ghe was doing: 


Held, that the deed of gift was valid and should be 
upheld. 






1080 INDIAN 


Pardanashin lady—concld. 


was really understood by, the grantor. In such cases, 
it must also, of course, be established that the deed 
was not signed under duress, but arose from the free 
and independent will of the grantor. KALI BAKHSH 
Sinau v. Bam Gopat Sinan, 18 C, W. N. 232; 16 O. C. 
378; (1914) M. W. N. 112; 12 A. L. J, 115; 15 M. L. T. 
130; 19 C. L. J. 172; 26 M. L. J. 191 985 P. C. 


Parent and Child. See Minor. 


Parties, non-joinder of. See Civin PROCEDURE 


Conr, 1908, O. XXXIV. 
Calling opposite side as witness 


781 


—— ——[usolveney of «defendant in a suit for 
specific performance— Official assignee necessary 
party 


,non-joinder of—Addition of a party in 
928 





Bawaraga 





appeal 


—— —Suit by mortgagee of share of co-parcener 
in a joint Hindu family— Other members of family 
not necessary parties —Partition cannot be demand- 
ed in same suit 


—Suit on mortgage against joint Hindu 
712 


— 





family 
—— —— 88 witnesses 737 


Partition. See HINDU Law—Partition; U., P. 
LAND REVENUE ACT, 8. 283. 


— 4 — Mortgage of his share by one co.sharer 
— Effect of subsequent partition 








Partial partition 


590 


——— ——-Hind widow in possession of property 
in lieu of maintenance 449 





——Amin-—-Commissioner — Fees — Whether 
Commissioner can execute order of Court directing 
parties to deposit his fees. 

Obiter dictum.—-The order of a Court directing the 
parties to a partition suit to deposit the Amin’s fees 
is one which cannot be executed by the Amin, there 
being no final decree in the ease. Lanit MOHAN 
BANERJEE v. BASDEO NARAIN SINGH ISI 


Mr 





Decree obtained by father in joint family 
—Death of father— Eldest son as managing member 
proper person to ewecute—Security for payment~~Pay- 
ment to juntor members, not valid, 

Where a plaintiff, who obtained & partition decree, 
died leaving five sons of whom 44, was she eldest and 
B., O., D. and E. were junior members : 

Held, that A., as manager of the decree-holder’s 
branch of the family, was, prima facie, the proper 
person entitled to take out execution, and not the 
junior members. 

If the managing member is in collusion with the 
judgment-debtor, proper security may be taken to 
guard the interests of the junior members, although 
ordinarily no security need be taken where the 
execution is allowed in favour of the managing 
member of a family on behalf of himself and the 
other members. 

Payment to junior members of the joint family 
is not valid but a payment to the managing member 
is valid. KmrierNA HANDE v. PADMANABHA Hanon, 14 
M. L. T. 283; (1913) M. W. N. 802; 25 M. L. J. 442 


177 


CASES. [1918 


Partition- concld. 


Suit — Appeal against menahan; 
deerce—Final decree passed during penden of 
appeal- Preliminary decree modified on appeal— 
Final decree, effect of 5I 


— Costs discrefionary with Court—Party 
failing in his contention mulcted in costs—Discretion 
reasonably exercised. 6 
In a suit for partition, the Court has a discretion to 

award costs against a party who vexatiuusly raises a 

contention and fails in it. SHANMUGAM PILLAI v. 

MIRAKANI ROWTHER 746 


PartnersShip—tLiability of partner on lease 
executed by other partners— Obligation of partners 
specially defined in partnership deed—Damages for 
use and occupation, suit for 


Patni Regulation (VHI of 1819), s. 
I I, cl. S3—Khudkasht raiyat—Arrangement with 
dar-patnidar— Whether such raiyat’s position lost— 
Ejectment by purchaser of patni, liability to. 





A khudkasht raiyat, that ig, a resident and hereditary 
cultivator, does not cease to hold that position, be- 
cause he entered into certain arrangements which 
were embodied in a pattah and professed to bea. 
grant of miras rights by the dar-patnidar; consequently 
the purchaser of the patni is not entitled to eject him 
under section 11, clause 3, of the Patni Regulation of 
1819. SARBANANDA Naty BuowMik v, RANA Gazi, 18 
C. L. J. 384 ^93 


Patwari and his substitute-—-Contract to distri- 
bute remuneration of office-- Void 835 


Pauper sult, See Civit PROCEDURE Cons, 1908, 
0, 33. 


Pedigree extracted from settlement 274 


Penal Code (Act XLV of 1860), ss. 
34, 302, 325- uwrder—Grievous hurt—Com- 


inon intention of more than one accused. 


The four accused persons in this case armed with 
lathis attacked the deceased who was unarmed and 
defenceloss: they inflicted several blows on his skull 
resulting in compound fracture thereof, in addition 
there were other injuries on his body: 

Held, (1) that there was olearly an intention on the 
part of all the accused to inflict such bodily injury as 
was likely to cause death and that the offence which 
they had committed was murder and not grievous 
hurt; 

(2) that though the evidence did not disclose which 
of the injuries were inflicted by each of the accused 
respectively they were all guilty of murder. EMPEROR 
v. KANJI Sama, 15 Box. L. R. 999; 14 Ox, L. J. 609 


657 
— — —— SS. 37, 302, 325—Murder— 
Concerted assault with lathis by several persons— 
Liability of each for murder. 





Three persons acting in concert and armed with 
lathis attacked a fourth and injured him sa severely 
that as a result of the injuries inflicted he died: the 
Sessions Judge convicted two of the assailants under 
section 304, Indian Penal Code, and acquitted the 
third though he found that he was present and took 
part in the assault, On appeal by Government against 
the acquittal: 


oO 


i 


Vel. XXI] 


Penal Code conta. 


d, that each of the asssilants was guilty of 
murjger. All of them must be taken to have intended 
to cause death or to have had every reason to know 
that the probable result of their joint action would 
be death. EMPEROR v. RAM Newaz, ll A. L. J. 804; 
35 A. 506; 14 Cn. L, J. 615 663 


Sa Ss 72 904 
——— — —— SS. 97, 99 cl. (4) 382 


Waging war-—Abeiment— Failure to report plot —Con- 
spirator forming intention to leave conspiracy— 
Criminal Procedwre Code (Act V of 1898), s. 44. 


Clause 8 of section 107 of the Penal Code relates 
only to intentional aiding, Where it is not proved 
thas accused's intention in omitting to report a plot, 
under section 44 of the Criminal Procedure Code, was 
with a view to aiding the waging of war, the accused 
cannot be convicted of the offence of abetment of 
waging war, 

If a conspirator has formed the intention to leave a 
conspiracy and ceases to be a conspirator by his own 
act and intention when the other conspirators wage 
war, he cannot be held guilty under section 121 of 
the Penal Code. Goman Saya v. ExPEROR, 6 Bur. L. 


. T. 153; 14 Cr. L. J. 610 658 








SS. I21, I21A 658 


— SS. 147, 304—Unreliadle story 
for prosecution — [teliance on defence evidence Free 
Jight —- Death caused —Non-liability of accused — Fivst 
report —Rioting — Murder. 








A firsb reporb made by a person on information 
received by him from səmə unknown person is 
obviously mere  hearsay and, consequently, is 
Dum in evidence and is of no use to either 
gide. i 

Where the story for the prosecution and the evi- 
dence in its support is unreliable and reliance is 
placed principally upon the proof adduced by the 
defence which does not legally establish.the guilt 
, of the accused, a conviction cannot be maintained, 

Whare in the case of a free fight by exchanging 
stone missiles between the two parties, the death of 
a person is caused but there is no conclusive proof 
by whom the act which caused the death was done, 
none of the accused can be made liable for the 
offence committed. : - 

Acoused persons cannot be convicted of rioting 
when that offence is neither alleged by the prose- 
cution nor is it proved by the evidence on either side. 
FATEH SHER v. EMPEROR, 35 P. W. R. 1913 0R., 318 








P. L. R. 1918; 14 Or. L. J. 593 465 
— — — §, 148 382 
HRS s. 186 667 
— —— $. 201 904 





RETR PELE 





— SS. 300, 302, 304.—Murder 
Several persons beating one unarmed man to death 
with labhis—Intention and knowledge to de presumed 
from result of thetr act. 


Five persons armed with lathis assaulted one un- 
armed man and beat him to death. They also beat 


. another man who had come to the rescue of the 


deceased with the result that he too died: 


GENERAL INDEX. 
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Penal Code—contd. 


Held, (1) that all the assailants must be taken to 
have had knowledge that their act must in all pro- 
bability cause death or such bodily injury as was 
likely to cause death; 

(2) that under the circumstances, it was quite im- 
material whose blow was the immediately fatal one; 
allthe pérsons took part in the beating and all 
must be presumed tohave known that the probablo 

resulé of such beating was likely to cause death; 

(3) that they were all guilty of murder. HANUMAN 
v. EMPEROR, ll A. L. J. 926; 14 Cn. L. J. 685; 35 A. 








560 1005 
—— — S, 302 657 
—— m 8. BOZ—Concerted attack with 

lathi 663 
———— —— — Sa 302 904, 1005 
= —— Sy 304 465, 1005 


S. 306 — Suicide —- Sati—Abetment, 

A Hindu died leaving a widow who announced 
her intention of becoming a Sati. The accused, some 
of whom were relations of her husband, dissuaded 
her and sent a chaukidar to the Police Thana eight 
miles away to inform the Police. Before the Police 
conld arrive, the accused carried the corpse to the 
burning ghat, and built the pyre ander the orders of 
the widow. They gave some ght to the widow which 
she poured over the pyre and over herself. The pyre 
was then burnt and consumed both the corpse 
and the widow but there was nothing to show who 
lighted the fire: ` . 

Held, that the accused were guilty of abetting 
suicide, Rampran v. EMPEROR, 11 A. L. J. 907; 14 Cr. 
L. J. 634 682 











—— SS. 307, 324 — Bw with 
hatchet—Causing simple hurt—Nature of offence 
depends upon particular nature of blow—Ordinary 
nature of act. 

The accused struck his wife on her neok with an 
axe resulting in an incised wound which amounted 
in law to simple hurt only. He was convicted under 
section 807 of the Penal Code by the Sessions Judge: 

Held, that, upon the facts of the case, the accused 
should have been convicted under section 324 of the 
Penal Code. 

The act contemplated by section 307, Penal 
Code, is an act which by itself must be ordinarily 
capable of causing death in the natural and ordinary 
course of events. 

A blow with a hatchet is not an act ordinarily 
capable of causing death in the natural or ordinary 
course of events. 

Whether a blow with a hatchet is or is not capable 
of causing such a result, must depend upon the parti. 
cular nature of the blow inflicted. Marry ViTHOBA 
PRABHU v, EMPEROR, 15 Bou. L. R, 901; 14 Cn. L. J. 
641 . . 88I 











.—— 8, 323 382 
cd S. 324 881 
NA BAN, S. 325 657, 663 
— s. 326 382 





—— S, 379—Theft of grass—Disputa 
as to ownership of land—Crtmtinal Procedure Code 
(Act Y of 1898), s. 645. 


pd 
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Penal Code—contd. 


A conviction for theft of grass under section 379, 
Penal Code, cannot stand where there is a dis- 
pute between the complainant and the accused as to 
the ownership of the land on which the grass grew and 
the Court has failed to find definitely from what spot 
the grass was cut and whether the spot belonged to 
the complainant. 

In case of doubt, the complainant should be left to 
resort to the Civil Court. 

Compensation exceeding the loss incurred by the 
complainant cannot be awarded to him under section 
545, Criminal Procedure Code, 1898. Suis Das v. 
EuPEBOR, 40 P. W. R. 1913 Or; 385 P. L, R. 1913; 14 
Cr. L. J. 659 899 


S. 41 1— Pointing out stolen pro- 
perty — Evidence. 
Where the evidence againsb an accused person is 
that he in the presence of several persons poiuted 
out where some stolen property was buried in a 


* 








grave-yard, he cannot be convicted of an offence. 


under section 411, Indian Penal Code. MEHRU v. 
EMPEROR, 82 P, W. R. 1918 Cg: 316 P. L. R. 1913; 14 
Cr. L. J. 692 474 


* S. 41 1—Possession of stolen pro- 
perty -- Knowledge —S 4spicion. 

In a case of receiving stolen property the correct 
tost of a person’s guilt is whether when the property 
Gime into his possession he knew or had reason to 
believe that it was stolen property. Mere suspicion 
s not sought. KANNAPPA NAICKER v., EMPEROR. 
(1913) M? W.N. 696; 14 Cr. L. J. 591 383 


S. 41 1—Stolen property—Cur. 
rency-notes — Loss of currency-notes— Noles traced to 
accused, Shroff, seven months after loss—~Recent pos- 
session of stolen property—Refusal by Magistrate to 
issue process, whether right, ` 
The complainant lost some currency-notes. More 

than seven months after the loss, one of the notes 

was traced to the accused who carried on the busi- 
ness of aShrof at Bombay. The explanation of 

the accused was that he received it from a 

Mnhammadan whose name he did not know. The 

Magistrate refused to issue process against the ac- 

cused: 

Held, that it could not be said that the accused 
was found in recent possession of property shown to 
bo stolen, and that the Magistrate was right in nob 
issuing process against him. RAN CHARAN Sana v. 
Hası Mean HAJI ABDULLA, 17 C. W. N. 1129; 14 Cr. 
L, J, 571 171 


S. dd I— Criminal trespass— Pos- 
session, meaning of. 

‘Possession’ within the meaning of section 441 of 
the Penal Code must be actual possession. KUNJI 
Lar v. EMPEROR, 14 Cg. L. J. 633, 12 A. L.J. 15 bg 

I 


— — S, 47 1— Using forged document— 
Guilty knowledge — Producing document before Pai. 
wari for mutation—Asking simply for entry in accord- 
ance with deed —Share sold altered — Area not altered 

—No offence. 

The accused produced before a Patwari a sale-deed 
nsking him to enter up mutation according to the 
deed with a view to its final attestation by the 
Tahsildar, : 





— 
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It was proved that in the deed the share Fm 
land sold had been altered, but the area had iné no 
way been tampered with. 

The Patwari of his own motion entered the area in 
his register according to the altered share. 

When the patwari put up the mutation papers before 
the Tahsildar, the acoused was present, and he simply 
asked the Tahsildar to attest his mutatibn. On the 
vendor telling the Tahsildar that he had sold less 
than what was shown in the mutation paper, the 
acoused was asked to produce the registered deed, 
and it was then that it was discovered that the share 
had been altered. The accased said no more to the 
Tahsildar than this:—-'What was entered in the deed 
should be entered in the mutation sheet’: 

Held, (1) that the offence under section 471, Penal 
Code, had not been committed; 

(2) that the accused did use as genuine the sale- 
deed in question before the patwart; i 

(3) that the evidence of the patwari and of the 
Tahsiidar was wholly iaconclusive to prove that the 
accused used the sale-deed fraudulently or dishonestly 
before these officers, knowing or having reason to 
believe that it was a forged document. KARIMDAD v. 
ExPEROR, 25 P. R. 1913 OR; 14 Cn L. J, 667 907 


— — S, 498-— Detention 

Where a man keeps a woman under his protection 
in a house provided by him with the knowledge and 
intent specified under section 4)3, he detains her 
within the meaning of that section. Bansr Lat v. 
Euperor, 36 P. W, R 1913 Cr; 319 P. L. R. 1913; 
14 CR L. J. 595 467 


————Ss. 499, Exceptions 8 
and 9, 500—Defamation — Good faith —Jwstific- 
alion —Sentence. 

A persor who defames another is liable under 
section 500, Penal Code, and it is not necessary that 
there should be an intention to harm the reputation; 
ib is sufficient if there was reason to believe thab 
the imputation made would harm the reputation. 

Under exeeption 8 or 9, ib is essential that the 
imputation shall have been made in good faith, 
i. e., with due care and caution, and where there are 
prima facie materials for malice the exceptions will 
not operate. 

Courts should, at the time of passing sentence, 
keep in view the position of the parties. KEWALA 
NANDGIR v. EMPEROR, 34 P. W. R. 1913 Cr; 317 P. L. 











R. 1918; 14 CR. L. J. 606 478 
— S. 500 478 
Penalty —Lease 443 
Permanent Tenure 47 
Plantation, meaning of 419 


Pleader—Contempt of Court—Assurance given by 
Pleader that words used were not meant for Court— 
Practice. 

A Pleader was tried for contet of Court for 
having used certain words derogato. “to the posi- 
tion of the presiding Officer. Te, however, gave 
assurance that the words were not meant for the 
Court: 

Held, that the Pleader's assurance should be taken. 
to be sufficient that the words in question had no re- 
ference to the Court. Rampant RAI v. EMPEROR, ll 
A. L. J. 955; 14 Cr. L. J. 687 1007 


4 : 
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and client—Appearance by Pleader 
in crinBnal proceedings under section 145, Criminal 
Procedure Code (Act V of 1898) —Subsequent civil 
suit —Pleader appearing for opposite party —Cowrt 
prohibiting appearance —Poever of Court--Cruil Rules 
of Practice, r. 277—No rule necessary for prohibit- 
ing misconduct- -Duty of Pieader in such cases, 








A., a Pleader, appeared in a proceeding in the Magis- 
trate’s Court under section 145 of the Criminal Pro- 
cedure Code and obtained an order for his client 
maintaining his possession until he was ousted 
by a Civil Court. Threa years after the order, the 
unsuccessful party filed a civil suit in connection 
with the matter in dispute and A. appeared for the 


* plaintiff to conduct his case, but, on the defendant’s 


b. 


(his former client’s) objection, he was prohibited by 
the Court from so appearing: í 
Held: 

(1) that the Court was justified under rulo 277 of 
the Civil Rules of Practice to make the 
order; 

(2) that the civil suib was a matter connected 

with the previous criminal proceedings; 

(8) that considering that a large number of docu- 

e ments of title were produced in the proceed- 
ings in the Magistrate’s Court, ib lay on the 
Pleader to satisfy the Court that in acting in 
that proceeding, he did not as ‘a fact obtain 
from the then client any knowledge which 
would be of use to his present clients or that 
if he did obtain any such knowledge, then 
such knowledge was now, so to speak, public 


: property available to any Pleader who could 


obtain inspection of the record of tho pro- 
ceeding. l 
No rule is necessary to enable a Subordinate Court, 
subject to correction by the High Court, to refuse 
audience to a Pleader in a case in which that Pleader 
by his very appearance is guilty of what will be 
viewed as professional misconduct, Srinivasa Row 
v. Progar PILLAI 25 M. L. J. 607 62 


Pleader’s costS—Land Acquisition case 270 


Pleader's fee—Declaratory suit 541 


Pleadings —Alienation by Hindu futher—Plea of 
want of legal necessity not to be set up by auction- 
purchaser ` $ 619 








Assignor’s right to plead ee 








assignment 
serban Ejectment suit —Hight to share of pro- 
perty 724 
—— Point taken for first time in second 
appeal 554 





Plaintiff alleging in plaint that a certain 
agreement was not binding on him, whether can be 
subsequently allowed to claim benefit of its terms— 
Practice — Estoppel. ` 


A. plaintiff, who came into Court denying that a 
certain agreement of relinquishment was binding on 
him, cannot be allowed, subsequently, when the agree- 
ment is held:to be valid, to turn round and claim 
the benefit of its terms by enforcing it in his favour. 
Ramusnwar DAYAL v, SIKHDAR SINGH 
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Purchaser of mortgaged property, if can 
raise question of legality of mortgage-bond. 

A person who has purchased mortgaged property 
subject to the mortgage is at liberty, when sued 
against upon the mortgage-bond, to raise the ques- 
tion of the legality of the mortgage-bond. ACHYUTA- 
NUNDA BHATTACHARYA V. Ram NATH BHATTACHARYA, 18 
U, L. J. 354 79 











Sutt of one nature—Conversion into one 
of different nature — Cause of action — Unjust decree — 
Suit-_Amendment of plaint. 

A. suit- based upon fraud and upon instigation of false 
claims on the part of the defendant cannot be allowed 
to be converted into a suit based upon an implied con- 
tract of indemnity, even though there are large powers 
eonferred under the new Code to allow amendment 
of plaint. 

Where asuit was based on two claims; : 

(1) that the defendant had set up the defend. 
ani's karnavan to bring an unjust suit for money not 
really due to the defendant's tarwad as the claim 
had been satisfied by payment to the defendant, which 
was binding on the tarwad, and 

(2) that the plaintiff had been obliged to pay the 
amount unjustly decreed in the said suit of the 
defendant’s karnavan: 

Heid, that the plaint disclosed no legal cause of 
action and that the plaintiff's remedy was, by way of 
appeal or revision, against the decree unjustly passed 
against him. PALAKONATH KANNAMBOTH JIMBICHI 
NAIR v. MANATHANATH KoTAVACHAL!, (1913) M. W. 


N. 980 935 


Police officer--Powerto arrest without war- 
rant a person against whom seouriby proceedings 
are vontemplated 66 








Possession, joint, right to 314 
— —— —— —-, meaning of 68I 
— — , presumption from long 415 
———— —— — relating back as against wrong- 
doer 590 


— suit  jor-—- Custom —Ikrar malikan 
deh — Estoppel by acquiescence —Deed, construction of. 


The plaintiff a pattidar sued to eject the defendants, 


SS eel 


"other pattidars of the village, who had indirectly ob- 


tained portions of certain house-sites from the plaint- 
iff'as tenants and tacked them on to their own land 
and enclosed them. The ikrar malikan deh laid down 
that one patiidar was nob entitled to take transfers of 
house-sites from the tenants of other pattidars’ hold- 
ingsin diferent pattis and that on the land in the occu. 
pation of a tenant becoming unoccupied it reverted to 
the landlord. The defendants contended that the suis 
did not lie, as the said ikrar did not provide for a 
right of re-entry on the part of the landlord, as the 
landlord had no right to get possession unless all 
the plots had become unoccupied; and ag the 
plaintiff was estopped from suing the defendants by 
his acquiescing in the defendants’ enclosing the land : 

Held, (1) that the snit did lie inasmuch as the plaint- 
iff was really ‘seeking to enforce his right as owner 
in order to recover possession from the defendants 
who were trespassers; : 

(2) the plaintiff was entitled to claim even the 
portions of the land as against the defendants; 
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(3) the defendants, having fall knowledge of the 
tkrar and thus knowing that they were in the wrong, 
could not be allowed to raise the plea of estoppel by 
acquiescence. KANDHAI PARSHAD v. GAURI saga 


Practice—Bench of Magistrates—Difference of 
1004 


opinion 








Judge asking two members of Bar to 
appraise ovidence 

—Üpiniou expressed iu remand order— 
Bench hearing appeal after remand nob bound by 
that opinion 7 


— 








Calling of opposite side as witness —No 
ground for vevision — Weight — Evidence. 

The practice of calling the opposite party as s 
Witness is not illegal and cannot be made a ground of 
revision. 

A party calling his opponent as a witness is not 
bound by all the statements made by him, as such a 
witness is clearly hostile to the person calling him. 
RANGASWAMY IYENGAR, In re, (1913) M. W. N. uc" 





— Court not bound to hear defendants case 
when plaintiff fails to prove his case. 

A Judge need not insist upon the defendant going 
into the witness-box, if the plaintiff has failed to 
establish his case. 

If a plaintiff sets up a case and fails to prove it 
when he calls his witnesses, ib is open to the 
Court to dismiss his suit on the ground shat there 
is*no case for the defendant to answer. RATHNA- 
GRAMANY v. VEBRABUDRA AIYAR, 25 M. L. J. 281; 
(1913) M, W. N. 751 


—- Rebutting — Decision based on assumption, 
which party had no opportunity to controvert. 

A decision which is open to the objection that it is 
based on an assumption, which a party had no oppor- 
tunity to controvert, cannot stand, Gopmswar Misra 
v. GOPINI BAISHNARBI, 17 C. W. N. 1082 200 


Pre-emption. See Oupa Laws Acrt. 


—— — Foreclosure suit — Co-occupant parby 
to suit not claiming pre-emption as defence in suit 
$Sj— Subsequent suit for pre-emption—Res j M 


Revocation of Will 121 


Custom—~Hvidence—Sales to strangers 
— Material evidence —Vague statement as to sales not 
good evidence. 

“Where the Court is trying the issue of the existence 
or non-existence of a custom of pre-emption, every. 
instance of a sale to a stranger is material evidence 
which the Court ought to take iuto consideration and 
weigh when coming to a conclusion on the issue. A 
mere vague statement of a witness that there had 
been sales to strangers, without producing the sale- 
deeds or their certified copies, is not sufficient to 
prove sales to strangers. JANKI MisriR v. RANNO 
SINGH, 11 A. L. J. 759; 35 A. 472 7 


— Üustom —W ajib-ul-arz — Construction 

— Muafi plots. 

Where a Wajib-ul-arz provides for pre-emption 
only in case a co-sharer sells his share in the zemin- 
dari, the provision is iusuffieiont to prove a custom 
of pre-emption in respect of miafi lands. ABID ULLAH 
v, AHMED HUSAIN 53 
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District 





Custom—Banga, Jullundu 
— Keistence of custom established. $ 
The custom of pre-emption exis:s in Banga, Dis. 

trict Jullundur. PARTAP SINGH v. Hazara Sinan, 75 

P. R. 1913 à 


—- Pre-emptor depositing money in Court 
—Decree-holder of pre-emptor removing the money 
from Court during pendency of appeal —Pre-emptor 
entitled to possession without re-depositing money. 





A., a pre-emptor decree-holder,deposited in Court 
the money which he was required to deposit under 
the pre-emption decree. B., the vendee judgment- 
debtor, instead of taking the money, appealed to the 
District Judge who dismissed the pre-emptor’s suit. 


Thereafter a decree-holder of the pre-emptor attach- ® 


ed the money and was allowed to remove a portion of 
it in spite of the objection of the pre-emptor. 
while, the pre-emptor had preferred a second appeal 
as a result of which the decree of first Court was 
eventually upheld. The pre-emptor, Æ., then applied 
for possession of the prozerty in execution. An 
objection was taken by B. that A. could not get pos- 
session us the full pre-emption money was not in Court 
and available to B.: 

Held, (1) that, under the circumstances of the casep 
the pre-emptor, A., was entitled to possession without 
making any further deposit; 

(2) that 4. could not be compelled to deposit the 
balance of the money, inasmuch as he had fully car. 
ried out the condition entered in the deoree and had 
nob wrongfully removed the money from the Court, 
NAJIB Kuan v. Sarva Goran, 11 A. L, J. 668 67 


——— Wajib-ul-arz, construction of—Parti- 
tzon of village in several mahals—Dastur-dehi relat. 
ing to entire village—Suit on ground of nearness of 
relationship, 


A village had been partitioned into several mahals, 
There was an arrangement among the owners of the 
entire village as to the right of pre-emption which 
ran as follows: | 

“Tf a co-sharer wants to sell his share, he shall 
first sell it to his near co-sharers, then to sharers in 
the patti, mahal, or the village, and if they refuse to 
take, then to any one he likes:” 

Held, that the provision gave a preferential right of 


' pre-emption to asharer in one mahal who was a relation 


over a Sharer in another mahal who was no relation, 
Yap Ram v. OHHEDI Lat, 11 A. L. J. 766; 35 A. 478 

628 

decree —Extension of time for 

payment of purchase-money— Power of Court- 

Appeal—Decree— Order 


Prescription. See BASEMENT., 


Presidency Small Cause Courts Act . 
(XV of 1882), ss. 3B, G9—'"Bitting in suit” | 


—Reference to High. Court, 


When two or more Judges ofa Presidency Small 
Cause Court sit together for the purpose of 
exercising the jurisdiction conferred by seation 38 of 
the Presidency Small Cause Courts Act, they are 
sitting ina suit within the meaning of those words 
in section 69. Lopp GOVINDASS v. RUKMANI a 2 


M. L. T. 310 
——— S 69 302 


Means. 


585 


4 
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Presidency Towns Insolvency Act 
(Ill @f 1909), s. 17, proviso— Power — 
Interpretation—Su to enforce mortgage nvi contem- 
plated 8- Deal with his security'— Rights of trans- 
ferring or assigning —Leave to be obtained previous to 
institution of suit. 

The proviso to section 17 pf the Presidency Towns 
Insolvency Act of 1900 refers to suoh powers as the 
mortgagees and pledgees may have of selling the 
property mortgaged to, or hypothecated to them 
without recourse to a suit and the words ‘deal with 
his security’ refer to the rights they may have cf 
transferring or assigning the debt due to, and the 
security in the possession orat tho disposal of, the 
said creditors. 

The leave contemplated by section 17 is leave that 
must be obtained previous to the institution of the 
guit. LALCHAND v. BALKRISHNA, 15 Box. L. R. 
944 note 








— ——— &. 17, proviso—Suit 
to enforce rights under mortgage—Official Assignee 

in possession of proceeds of decree assigned by in- 
| solvent by way of security—Right to proceeds until 
' claim of mortgagee satisfied. 

The power of a secured creditor to realise his 
' gecurity under the saving proviso to section 17 of 
the Presidency Towns Insolvency Act of 1909 covers 
the suit by the said creditor for enforcement of his 
rights under the mortgage, 

The Official Assignee, having executed a decree 
which had been assigned by the insolvent by way of 
security, is in the position ofa mortgagor who has 
sold the mortgaged property and is in possession of 
the sale-proceeds. Until the claim of the mortgagee 
is satisfied, tho insolvent or his Official Assignee has 
no right to the proceeds of the decree. B.N. Lane v. 
HEPTULDABHAI ISMAILJER, 15 Bom. L, R.939 714 
S. 56—Fraudulent pre- 

ference— Sureiy— Creditor. 

The word “creditor” in section 56 of the Presidency 
Towns Insolvency Act, 1909, (which avoids as 
‘fraudulent a payment made by an insolvent debtor 
in favour of any creditor with a view to prefer such 
creditor), means any person who, ab the date of the 
payment, is entitled, ifinsolvency supervenes, to 
claim 2 share of the insolvent’s assets under section 
46 of the Act. The word includesa surety before 
he has been called upon to pay as a surety. 

A payment made to such surety, before he has been 
called upon to pay as surety, may be deemed fran- 
dulent and void as against ‘the Official Assignee. 
IsxArnL MawooN v. OFFICIAL ASSIGNEE, 6 Bor. L. T. 
166; 7 L. B. R. 44 5 


— — ———— —— —— S. 90 -—Provincial Insol- 
vency Act (III of 1907)—Jurisdictions conferred by 
both Acts are distinct — District Court has no power 
to try petition transferred from High Court. 

Where an insolvency petition, which was pending 
before the High Court at Madras, was transferred to 
the District Court of Tanjore: 

Held, that the District Court was not competent to 
try or dispose of the said petition. 

The jurisdictions conferred by the Presidency Towns 
Insolvency Act and the Provincial Insolvency Act are 
distinct and the provisions of the two Acts differ in 
several important respects. SRINIVASA IYENGAR v. 
OFFICIAL ASSIGNEE, Mapras, 14 M. L. T. 164; 25 M. 
L. J. 299; (1918) M. W. N. 1004; (1914) M. W. N. 77 
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Presidency Towns Insolvency Act 
-——concld. . 

— ——— — S. 103, offence under, 


not cognizable by Court other than Insolvency Court 
and upon complaint of creditor. 


Proceedings against an insolvent are set in motion 
only if the Insolvent Court is satisfied that there is 
ground to believe that he is guilty of any offence 
under section 103 of the Presidency Towns Insol- 
vency Act. Itis not open to any creditor to initiate 
proceedings by a complaint before another Court. 
LAKSHMI-NARASAYYA V. NARASINHACHARI, 25 M. D. J. 
977; (1913) M. W. N. 1000; 14 Cr. L. J. 637 685 


Presumption. See EVIDENCE Act, g. 11-4. 








a — — Absconding of accused 473 
—— —— Adoption 737 
—— —— y legitimacy 2174 
— —— a —— Murder— Theft 156 








— —Pre-settlement Inam — Non-pro- 
duction of Settlement Record 8 





Lens d 





from long possession, 


The Court may, from evidence of long and un. 
interrupted pessession without payment of rent, 
presume 2 grant of land under conditions which 
make it rent-free, though it may not be revenue-freo. 
KESHWAR BHAGAT v. Sueo Prosan Lan, 18 C, L. J. 
166 415 
Prince or Chief when can be made a party 

9 


Principal and agent- Construction of re. 
lationship—Use of word 'agent/—Vendor and pur- 
chaser 


Prisons Act (IX of 1894), s. 54—Lenal 
Code (Act XLV of 1860), s. 186 —Refusal by Qubordi- 
nate Medical Oficer to submit to search —Order of 
Jailer—Offence under Penal Code and not under 
Prisons Act, 


A Jailor suspected a Subordinate Medical Officer of 
having conveyed a letter to the relation of a prisoner 
and ordered him to submit to be searched, but the 
Subordinate Medical Officer refused to do this. 

Held, that the offence committed by the accused 
was punishable under section 186 of the Indian Penal 
Code, and not under section 64 of the Prisons Act. 
IMPERATOR v. GoBINDRAM, 7 S. L. R. 49; 14. Cr. L. J. 
619 667 
Private defence, right of 382 


Privy Council Appeal, See Civin Proce. 
DURE Oops, 1908, ss. 109, 110. 


—————Order of Deputy Collector 
sanctioning prosecution as Income-Tax Officer— 
High Court refusing to quash proceedings by writ 
of certiorari—No appeal to Privy Council against 











order 896 
—— ——— — — t Practice — Concurrent find- 
ings of fact 339 














Civil Procedure Code (Act 
V of 1908), s. 109 — Final order—Order of remand, 


An order of remand, which does nob decido any 
question as to the rights in dispute but remits the 
case for tria] on the merits, is not a final order within 
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Privy Council Appeal—conid. 


the meaning of section 103 of the Code of Civil Pro. 
cedure and is, therefore, not appealable to the Privy 
‘Council. KRISHNA ÜHANDRA GHOSH v, RAM NARAIN 
Sıxan, 18 O. L. J. 124 430 


—— Criminal appeal— Difference 
of opinion between two Judges — Reference to third 
Judge— Deciston of third Judge, application for leave 
to appeal against — Letters Patent, cl. 41. 


Under clause 41 of the Letters Patent, no appeal 
lies from the judgment of a Judge of the High Court 
passed in a criminal appeal on areference to him in 
consequence of a difference of opinion, between the 
Judges who originally heard the appeal ATAUR 
Sixau v. EMPEROR, 18 C. L. J. 121; 14 Cn. L. J, 672 

912 
in criminal maiters — Ad. 
mission of inadmissible evidence —Absence of reliable 
evidence-—-Substantial and grave injustice —Disregard 
of legal process — Violation of natural justice—Motive, 
evidence of, cannot supply want of reliable evidence — 
Costs to and from Crown, when payable. 


The reception of wholly inadmissible evidence 
and the use of that evidence, when admitted, to 
the prejudice of the accused coupled with the 
absence of alt reliable evidence of the accused’s 
guilt, constitute substantial and grave injustice and 
a conviction based thereupon cannot stand. 


If the Judicial Committee comes tothe conclusion 
that, by some disregard of the forms of legal 
process, or by some violation of the principles of 
natural justice or otherwise, some substantial and 
grave injustice has been done, then whatever 
doubt it may have of the appellant/'s innocence. or 
whatever suspicions if may entertain of his guilt, or, 
however, great may be its reluctance to interfere 
with, or overrule, the decisions of the Indian Courts 
in criminal matters, it is bound to advise His 
Majesty that the conviction should not be allowed 
to stand. 

However strong and convincing the evidence 
of an adequate motive may be, that evidence can 
never counteract the harm done by the reception of 
inadmissible evidence, or the injustice its use may 
lead to, nor by itself supply the want of all reliable 
evidence, direct or circumstantial, of the commission 
of the crime with which an accused person may be 
charged. 

The Crown neither receives nor pays costs except 
when provided by some local statute or under excep- 
tional circumstances. VAITHINATHA PiLLAI w. 
Euperor, 17 C. W. N. 1110; 14 M. L. T. 268; (1918) 
M. W. N. 806; 15 Box. L. R. 910; 25 M. L. J. 518; 11 
A. L. J. 881; 18 C. L. J. 365; 14 Or. L. J. 577; 40 Y. A. 
193; 36 M. 501 369 


—— — Üriminal Procedure Code 
(Act V of 1898), s. 118, order under, appeal from — 
Letters Patent, cl. 41. 


An order made by the High Court, affirming one 
passed under section 118 of the Code of Criminal Pro- 
cedure, whereby the petitioner was bound down 
to be of good behaviour and required to execute a 
bond with sureties, is not appealable to the Piivy 
Council under clause 4! of the Letters Patent. CHINTA- 
MON SINGH v. Emperor, 18 O. L. J. 119; 14 Cr. L. J. 
598 4 
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Privy Council Appeal-conocld. 


Practice — High Court Rules, 
Appellate Side, Rule Y7— Documents not relvant to 
be excluded. 

Under Rule 17 of the Rules of the Tigh Court åp- 
pellate Side, all documentg that are. not relevant to 
the subject-matter of an appeal should be excluded 
from tle record. 

Therefore, where the question ih an appeal to 
the Privy Council is whether the case should have 
been heard on the merits in the High Oourt, and all 
that tho appellant desires is that he should be heard 
by the High Court, it is irrelevant to inolude the 
documents that relate to the merits inthe paper- 
book for the Privy Council. KHrRoDAMOYEE Dasseu 
v. Propyat Kosar Appya, 18 C. L. J. 122 425 


Probate and Administration District 
Judge incompetent to go into the question whether 
bequest is vllegal and void. 

A Districh Judge in Probate proceedings has no 
jurisdiction to determine whether the testator had or 
had not à disposing power over the "property. The 
Court in such proceedings cannot go into the ques. 
tion whether the bequests contained in the Will are 
illegal and void. OCvrLLEN v. Mrs. FiLRINS, 9 N, L. R. 
152 599 


Probate and Administration Act 
(V of [881), Ss. 4 73 
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—— — —— — — S., V79 — Assignment of 
bond. —Assignee not to sue merely to recover his own 
loss but as trustee of all persons interested in estate. 





The assignment of a bond under section 79 of the. 
Probate and Administration Actis not a merely formal 
act. Such assignment can only be effected on appli- 
cation by petition, and on the Court being satisfied 
that there has been a breach of the conditions of the 
bond, and the Qourt may impose such terms as to 
security, payment into Court and soon as io it may 
seem fit, and there must be a legal assignment of 
the bond under the signature of the Judge. 

An assignee cannot sue merely to recover the loss 
which he himself has suffered from the mal-ad- 
ministration of the estate. He must sue in a repre- 
sentative character as the trustee of all persons 
interested in the estate to recover the full amount of 
wastage. Mi Saw Me v. NGA NYAN Huarne, U. B. R. 
(1913) T, 174 297 


——— —— -————— 8.98 976 
Probate application- Court-fee 502 


Promissory-note, See NEGOTIABLE INsTRU- 
MENTS ACT. 











—— — Hypcthecation by deed— 
Transfer of actionable claim-—— Claim becoming time- 
barred— Transferee liabie to be debi ed with the 
amount of the note 316 


Gambling losses - Want of 
consideralion— Oral evidence to pio e that 7art of 
consideration was of gambling nalure- E-iderce Act 
(Io 1672), s 02 (1). 


Where a part cf the consideration of a premissory- 
note is a loss al the gamblirg and this part cannot bé 
separated from the portion that was legal, the Court 
is justified in dismissing the whole suit on the note. 

* 








^ 


‘of proviso (1) to section 92 of the Evidence Act. 
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Where it can be shown that the consideration fora 
promisgory-note was losses in gambling, this is a 
want or failure of consideration within the meaning 
Oral 
evidence oan be given that the consideration repre- 
sented gambling losses. BALGOBIND v. BHAGGU MAL, 
ll A. L. J. 854; 35 A. 558 878 


Material alteration —Negotiable 
Instruments Act (XXVI of 1881), s. 87. 


A change in an instrument which causes it to 
speak in a langnage different in legal effect from 
that which it originally spoke and which changes 
the legal identity or character of the instrument 
either in its terms or the relation of the parties to 
it, is à material change or, technically, an altera- 
tion and such change will invalidate the instru. 
ment against all parties not consenting to the 
change. The question in such a case is whether 
the integrity and identity of the contract has been 
changed. An alteration which givesa man a right 
of action which he would otherwise not have is a 
material alteration. 

Where a promissory-note was executed in Mysore 
by the defendants in favour of the plaintif and 
a suit was instituted on the-note in Madras as the 
defendants were resident at the time of suit in 
Madras and the promissory-note was found torn 
in a material portion affecting its validity in the 
place ofits birth, it was held that this amounted 
to a material alteration which did not allow the 
plaintiff to sue the defendants on the note, 
although the question of the alteration, in so far 
as à suit based on the original note was concerned, 
was immaterial for a suit being brought in 
Madras. LAKSHMAMMAL ~. NARASIMHARAGHAVA 
IvsNGAR, (1913) M. W. N. 883,14 M. L., T. 898, 25 
M. L. J. 572 45 
má ———— Á— —  Nole given as security Jor 


previous debts —-"Rukka indal talab”, meaning of— 
Construction of document, 





hte a Mf 





Where a note, given as a security for sums already 
due but not payable on demand, contained the words 
“rukka indul talab”: 

Held, that the note being a new contract, altering 
the terms and conditions upon which the money 
was previously payable, was a  promissory-note. 
ABDUL GHANI KHAN v. ABDUL MAJID KHAN 199 


MM 7 Unconditonal undertaking 
to pay money—Document inadmissible in evidence 
for want of stamp-— liability on original considera- 

tion — Proof—Evidence Act (I of 1872), s. 91. 

A varthamanam, addressed by A. to B, ran as fol. 
lows: — 

" Amount of cash borrowed of you by me is Rs. 350. 
I shall, in two weeks’ time on returning this sum of 
Rupees three hundred and fifty with interest there. 
on ab the rate of one rupee per cent. per month, get 
back this letter." 

The document bore no stamp. .B.sued A. for the 
recovery of the money due on the account: 

Held, (1) that the varthamanam sued on was a pro- 
missory-note and was inadmissible in evidence for 
want of stamp; 

(2) that no independent obligation could be implied 
from receipt of B.'s money by 4; 








^ 
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(3) that no such independent obligation could be 
established when the document, which reduced to 
writing the terms of the loan and the simultancons 
contract, was inadmissible in evidence.  Murnu 
SASTRIGAL v, VISHVANATHA PANDARA SANNADHI, 14 M. 
L. T, 520; (1914) M. W. N. 58 8641 


Provident Insurance Societies Act 


Provincial Insolvency Act (IHI of 
1907) 77 


—— — S. 4 — "Unable to pay 
debts" —1Insolvency application, when abuse of proress 
of Court— Civil Procedure Code (Act V of 1908), 5. 
55, cl. 3. i 


Under the Provincial Insolvency Act a debtor 
cannot be declared an insolvent on the mere 
ground that the property he actually has in hand is 
less than the amount of his debt. He cannot be 
permitted to claim relief under section 4 of the 
Provincial Insolvency Acb merely on the ground 
that he has to realise his assets from other persons 
who are in possession of them. 

It is an abuse of the process of Bankruptey Law 
to use it for the purpose of getting the Court to 
realise a debtor’s share of the family property from 
his brother who refuses to give it to him. The use 
of Bankruptcy Law.for a purpose foreign to its 
object would be an abuse of the process of law. 
Where an application to be adjudicated an insolyent 
amounts to an abuse of process of Court, it cannot be 
granted. 

Origin and object of Insolvency Law discussed. 

Acts of bankruptcy are of three kinds, namely, 
those which arise from dealings by a debtor with his 
property, those which consist of personal acts or 
defanlts committed by him, and these which arise from 
the condition of his affairs showing him to be an 
insolvent. The essence of first two classes of acts 
lies in the intention of the debtor to avoid or evade 
the payment of his debts. 

Everything-which would be a ground entitling a 
creditor to get an adjudieation order against hia 
debtor would not justify an application by the debtor 
bimself to be declared an insolvent. A voluntary 
petition by the debtor for an order of adjudication 
would certainly entitle a creditor to apply for an 
adjudication order against the debtor. 

Section 53, cl. (3), Civil Procedure Code, does not 
entitle the debtor to be declared an insolvent where 
his application does not comply with the provisions 
of Insolvency Law. Ponnuswamr HETTY v. 
NARAYANASWAMI Cantry, 14 M. L. T. 305; 25 M. 295 


645 
s.16(2) (a) 950 


S. 16—Secured creditor 
—JRemedtes— Restrictions wmposed—Hypothecation of 
goods — Unascertained— Simple mortgage — Equitable 
charge — Construction of document. 


In consideration of & Bank allowing an overdraft 
up to à certain amount to be operated on from time 
to time, F. hypothecated and agreed, in December 1909, 
to hold under lien to the Bank goods of which a list 
was to be furnished at the close of the last day of each 
month so long as any money remained due in rrs- 
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pect of the said overdraft. F. was io be at liberty 
from time to time in the ordinary course of business 
` to sell all or any of the’ goods held under lien to the 
Bank, but the proceeds were to be paid to the credit 
of the said draft. All goods from time to time held 
by F. under Hen to the Bank were to be kept separate 
and apart from all other goods in the debtor's pos- 
session. A petition for the insolvency of F. was 
filed in June 1910 and the Official Receiver immedi- 
ately took possession of all goods in the godowns of 
the insolvent. The Bank applied for the goods to be 
handed over to it on the ground of hypothecation: 

Held, (1) that as no list or statement of goods held 
under lien was furnished Jater than the 10th May, 
no presumption could be drawn that the goods then 
listed were the goods seized a month or more later by 
the Official Receiver, the accounts indicating a brisk 
business right up to the insolvency; 

(2) that, therefore, there had been no ascertain- 
ment established sufficient to give the bond-holder 
priority over the Official Receiver; 

(3) that the Bank had no right to compel the 
Official Receiver to give the goods to them in pledge 
or to carry out #.’s promise to hand over the proceeds 
of sale. 

Under the Provincial Insolvency Act III of 1907, 


a secured creditor is given no exemplion from the 


restriction imposed by section 16 (2) (b) barring any 
remedy against the person or property of the debtor, 
and he is subject to all the disadvantages, arising 
from the fact that the insolvent having lost all power 
of disposition over his property, cannot any longer 
carry out his promises. The trustee takes the proper- 
ty free from any personal undertaking. 

Per Crouch, A.J. C.—That the document of December 
1909 did not amount to a true charge, or simple mort- 
gage, notwithstanding the use of the word 'hypothe- 
cate’ but that it would be quite fairly construed as 
being a true equitable charge, subject to the proviso 
that the debtor had aright to dispose of any of the 
goods charged, in the ordinary course of business. 

Per Hayward, A. J. C.— That the document did 
create a simple mortgage"withoub possession. DAVID 
Sassoon & Co. v NATIONAL BANK INDIA LID., KARACUI, 
7 S. L. R. 61 520 


Se 








Insolvent priest — "Pilgrim. business,” whether “busi- 

ness” or "trade" — Receiver — Insolvency. 

The “pilgrim business" of a kereditary priest 
attached to the Temple of Jagannath at Puri, consist- 
ing of receiving pilgrims, housing and feeding them, 
looking after their comfort and accompanying them 
to the temple, and for these services receiving from 
the pilgrims a fee whichis in the nature of a 
voluntary payment, is not “business” within the 
meaning of clause (c), section 20 of the Provincial 
Tnsolvency Act, 1907; nor is the execrise of his calling 
by the priest a brade within the meaning of sub- 
section ], of section 40. Therefore, the Court cannot 
appoint an insolvent priest himself to carry on his 
pilgrim business for the benefit of his creditors. 

Under section 20, clause (c) of tho Act, the Re. 
coiver may, by leave of the Court, carry on the busi- 
ness of an insolvent so far as may be necessary for the 
beneficial winding up of the same, but the Receiver 
should not carry on his business in expectation of 


profits 


INDIAN OASES. 
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Where the object of the creditor was thatthe in- 
solvent priest should act as a priest and that hdimight 
be constantly attended by the Receiver, so that the 
latter might take possession of all his earnings: 

Held, that thia was not contemplated by section 20 





of the Act. ANAND MAHANTI v GANESH MAHESHWAR, 
40 0. 678 : 969 
—— — — S. 40 (I) 969 
— — — —— — S. 42 (1) 950 


S. 46 —ÀAppeal— Leave to 
appeal must first be obtained. 





enar UM 








The Receiver of the property of an insolvent seized 
certain moveable property claiming it to belong 
to the insolvent. A third’person made an objection 
that the property was his. The Court dismissed his 
objection: 

Held, that an appeal would lie from such order of 
dismissal by special leave of the District Court or of 
the High Court. Moon CHAND v. MURARI Lar, 11 
A. L. J. 959; 86 A. 8 70 


Provincial Small Cause Courts Act 
(IX of 1887), s. 23—8wuit instituted as Small 
Cause suit—Judge having regular jurisdiction as 
well—Transfer of case io regular appeal— Decree— 
Appeal. 3 


A suit was originally filed as a Small Cause suit in 
the Court of a Judge having both Small Cause Court 
and regular jurisdiction. Finding thatthe right of 
the plaintiff and the relief claimed by him depended 
on proof or disproof of a title to immoveable pro- 
persy, which the Small Cause Court could not finally 
determine, the Judge, acting under the power con- 
tained in section 23 of the Provincial Small Cause 
Courts Act, caused the suit to be transferred to his 
file as an ordinary Judge ata very early stage after 
the plaintiff had been examined: 

Held, (1) that the powers conferred by section -23 
were put in force in a regular manner; 

(2) that the Judge conld not return the plaint for 
presentation to another Judge, because he himself was 
the Judge having jurisdiction to determine the ques- 
tion of title: . 

(3) that the decree passed by the Judge was not 
final but open to appeal. Harr BALU GAEKWAD «v. 
GANPATRAO SAKBUJIRAO, 15 Bom. L. R. 1036 832 


— — Sch IH, Art..35 (p 
. 120 








Public Gambling Act (111 of 1867), 
S. I 3— Public place — Interpretation— Gist of offence 
under the section— Private property may be public 
place— Character and use of place determine ques- 
tion of its being public. 


The expression ‘public place’ in section 13 of the 
Public Gambling Act, 1867, must be interpreted in 
connection with the expressions ‘public street! and 
‘public thoroughfare’ with which it is joined. 

The gist of the offence under section 13 is such pub. 
licity of action that the ordinary passer-by cannot 
well avoid seeing it and being enticed—-if his inclina- 
tion be that way——to join in or follow the bad example. 
openly placed in his way. 

A place may be a public place thongh it is tke private 
property of an individual, but where a place is owned 


e 


Vol@X KI) 
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privatély and has not been in any way dedicated to 
the usg of the public, the question whether ib is a 
public place depends on the character of the place 
itself and the use actually made of it. VITHU v. EN- 
PEROR, 9 N. L. R. 164; 14 Cn. L. J. €70 910 


' Public Officer, act done by 354 


Public pathway — Access to one's land —Public 
right—Special and subsiantial damage to be alleged 
and proved. 

The right of a person to havo access to his land 
abutting on a public pathway is not a private right 
for the infringement of which he has a separate cause 
of action apart from the public, but is a right in com- 
mon with the public, and on obstruction of such a 
right, he cannot maintain a suit without alleging and 
proving special damage of a substantial character. 
KANDASWAMY KOVUNDAN V. KARUPANNA KOVUNDAN, 
(1913) M. W N. 1001; 14 M. L. T. 609 


Public Place, meaning of 910 
Public Policy 69 


Punjab Courts Act (XVIII of 1884), 
S. 40—Appeal—Declaratory suit to protect rever- 
sionary interest in land—Value for purposes of 

. appeal. 

The jurisdictional value of a declaratory suit to 
protect reversionary interest in land is thirty times 
the assessment. Therefore, there is no further ap- 
peal under the Punjab Courts Act, as ib stood before 
1912, where thirty times the jamais under Rs, 250, 
even though the Courts below have differred. HAR- 
NAM SINGH v. Ram Dirra, 178 P. W. R. 1913; 311 P. 


L. R. 1918 308 


Punjab Land Revenue Act (XVII of 
1887), s. 1 17, suit under 714 


Punjab Tenancy Act (XVI of 1887), 
S. D9 —Occupancy rights—Succession — Long posses- 
sion—Presumption. 


A, claimed to succeed to certain occupancy rights 
left by B. A was entitled to succeed if he could prove 
that the land was originally held by C., the common 
ancestor of A. and B. i 

Previously, in 1868, some members of A.s family 
were successful in establishing their rights of occu- 
pancy on the allegation that they and their ancestors 
had been in possession of the land for hundreds of years 
and fcr generation after generation. 

The landlords had made no attempt to oppose this 
claim bat had admitted it. 

In-the Settlement Record of 1862, a portion of the 
holding was recorded as the common holding of the 
three branches of the family descended from C.: 

Held, that the lower Courts were justified in pre- 
suming, under the circumstances, that the land as a 
whole originally came from C. Ups SINGH v. Nor 
MOHAMMAD, 192 P. W. R. 1913; 331 P, L. R. 1918 


SGI 
Ss. 59 (b), II2— 
Succession —Occupancy rights—Terms of Wajib-ul-arz 
of Revised Settlement attested after 1871, contrary to 
section *9 (b), 


For the purposes of section 112 of the Punjab 











, Tenancy Act, XVI of 1887, a Wajib-ul-arz of the 


Revised Settlement alone is to be considered, 


.* 
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Where the Wajib-ul-arz is a part of the Settlement 
Record taken up in 1872 and not attested by the 
Settlement Tahsildar till 1873, it does not fulfil the 
conditions of section 112. Narain Deyr v. Hira, 212 
P. W. R. 1913; 389 P. L. R. 1913; 12 P. L. R. 1914; 22 
P. R. 1914 


—— — S. 112 843 
Railways Act (IX of 1890), ss. 41, 


4,2—Incompetency of ordinary Courts to consider 

questions of undue or unreasonable preference under 

section 42—Power of Railway Company to reserve 
separate accommodation for different communities— 

Passenger entering carriage reserved for member of 

another community—Trespasser—Removeable — by 

Railway Company. 

Tt is nol open to the ordinary Courts, in view of the 
provisions contained in sections 26 to 41 of Chapter V 
of the Railways Act (IX of 1890), to consider or 
express any opinion whatever on the question 
whether there has been any undue or unreasonable 
preference within the meaning of section 42 of the 
Act. 

There is nothing in the Railways Act, IX of 1890, 
to forbid the reservation of separate accommodation 
for different communities, 

When a passenger insists on entering a Railway 
carriage reserved for some other class of passengers, 
he becomes a trespasser. The Railway Company are 
entitled to remove him under the right accorded by 
law to every proprietor to reniove a trespasser and 
recoguised by section 122 of the Railways Act of 
1890. MATHRADAS v. SECRETARY OF STATE, 7 S. L. R. 


42 499 


S. 77-— Loss of goods consigned— 
Suit against East Indian Railway—Service of notice 
on ÁAgeni— Notice served on Goods Superintendent, if 
sufficient —Promise by Goods Superintendent to pay 
certain liquidated sum to plaintiff, if binding on 
Railway Company. 

The plaintiff brought this suit against the East 
Indian Railway Company. to recover damages for 
not having delivered certain goods that had been 
consigned to the plaintiff, after having served a 
notice on the Goods Superintendent. There was no 
evidence to show that the notice ever reached the 
Agent of the Company: 

Held, that the plaintiff was bound to serve the notice, 
as provided by section 77 of the Indian Railways 
Act, 1899, upon the Agent of the Railway Company, 
and that the notice served by the plaintiff was 
bad and, therefore, the suit was not maintainablo. 

A promise made by the Goods Superintendent to 
pay a liquidated sum to the plaintiff as the value of 
the lost goods, without the knowledge of the Agent 
of the Railway Company, is not binding upon the 











——a 





Company. RADHA KISSEN v. Hast INDIAN RAILWAY 
COMPANY 970 
— — — S. 80 —Consignments in bags— 





Bags found loose but not torn — Refusal of Railway to 
re-weigh goods and have shortage noted in their books 
— Damages— Consignment to be carried over two 
Railways—Liubility for non-delivery. 


A. handed a consignment of chillies to the N orth 
Western Railway to be carried to Agra Fort (G. T. P. 


1690 
Railways Act—contd. 


Ry.) for B. When B. went to take delivery of ihe 
chillies at Agra Fort, he found the bags loose, He 
requested the station staff to re-weigh and allow 
him to make a note of the ‘shortage, if any. The 
station stalt refused to re-weigh them and allow 
B. to make entries in their books, which, according to 
them were incorrect. 

Ultimately, the railway authorities of the Great 
Indian Peninsular Railway sold the chillies and, after 
deducting their charges, offered the balance of the 
sale-proceeds to B. who declined to accept it. B. 
sued the Great Indian Peninsular Railway for dama- 


ges: 

Held, (1) that the Great Indian Peninsular Railway 
were not liable to be sued for non-delivery of the 

oods: 

(2) that the only suit that could have been brought 
was one against the North-Western Railway for 
non-delivery of goods; 

(3) that B. was not entitled to make entries in 
the Company’s books: 

(4) that the Great Indian Peninsular Railway Com- 
pany, as agents of North-Western Railway were 
entitled to refuse to deliver goods on the conditions 
insisted by B; 

(5) that as B. failed to pay the frieght aud take 
delivery, the Railway Company were entitled after 
due notice to sell the goods. Koka Manu. (t I. P. 
RAILWAY, ll A. L. J. 776n 428 


—— S. BO —Open delivery, right to— 
Cofsignment not tampered with — Railway not bound 
to give open delivery— Damages. 








A consignment of wine well packed ina box was 
sent to A. ab Allahabad through the defendant Com. 
pany. The box had small metal clips on the edges, 
and round the box were placed the usual pieces of 
wire so sealed that the box could not be opened 
without either breaking the wire or the seal. 

When 4. went to take delivery of the goods, the 
seals and the package of the consignment were intact 
except that some of the little clips on the edges of the 
box were looge. There was, however, a difference 
between the weight of the consignment as entered in 
the railway-receipt and the actual weight found on 
weighment at Allahabad: 

Held, (1) that, under the circumstances, the Rail. 
way Company were not bound to give open delivery 
to A. 

(2) that 4, was nob entitled to this class of deli. 
very; 

(3) that it was not a wrongful act on the part of 
the Railway Company to refuse to give open deli- 
very; 

(3) that their refusal did not make the Company 
liable to damages. JAWATA PERSHADv. Q. I. P. Rarr- 
WAY, 11 A. L. J. 772 448 


Sa IOI, SubD-ss. (a), o, 
(c)—“General Rules and Regulations" applied to 
ali Railways in India, r. S68 —G. I. P. Ry. Working 
Instructions in force on and after Ist July 1911-—- 
Rule 9 applying General Rule 86 for protection of 
trains standing outside distant signal — Whether 
charge for breach of r. 9 should be under sub-ss. (a) 
or (b) of s. IOL of the Railways Act — Construction 
and application of working rules framed by Rail. 
way. 
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Where a train is stopped outside a distant signal 
at danger, the omission of the guard to place @etona- 
tors to protect the train is a disobedience of Rule 9 
vf G. I. P, Ry. Working Instructions and is punishable 
under section 101 (b) and got under section 101 (a) 
of the Railways Act. 

When the Guard ofa train is charged under section 
101 (b) of the Railways Act, the burden of proof, 
that he did not place the requisite number of 
detonators, as required by General Rule 86, read 
with Rule 9 of the G. I. P. Ry. Working Instruc- 
tions, is upon the prosecution. 

That burden can be discharged by the Railway 
authorities concerned inspecting the line, soon after 
the accident, and examining whether there were no 
metallic remnants of a detonator left near the place 
stated by the accused. : 

The evidence of a District Traffic Superintendent 
that, under the circumstances of a case, a guard 
sufficiently complied with the said General Rule 86 
(read with the G.I. P. Ry. Rule 9) when, instead 
of placing all the detonators as required thereby, 
he placed only one, cannot affect the interpretation 
of a rule which must be interpreted according to the 
ordinary rules of interpretation. But the opinion of 
such a witness will have to be taken into considera- 
tion when deciding the question of punishment, 

The standing of a train outside a distant signal at 
danger is an "authorised" detention and not on 
account of any “accident, failure, or obstruction.” 

When the signals are lowered the delay or 
“stoppage” of nearly ten minutes in attempting to 
climb up a steep gradient is an “incidental” one 
within the meaning of General Rule 86. The word- 
ing of the G. I. P. Ry. Rule 9, sub-rule 4, is some- 
what inappropriate. 

When the Court finds that aman in the position 
of a Distriot Traffic Superintendent mis-reads a rule, 
it should make allowance for an uneducated man; 
andinfer that there may have been an error of 
judgment on the part of the accused. K. Brzangi v. 
Emperor, 14 On. L. J. 676 


S. 118 —'Passenger! — Person 
entering Railway carriage for purpose of travelling - 
therein. 








The word ‘passenger’ in section 118 of the Railways 
Act is nged in à restricted sense to denote a person 
who, without the permission of a Railway servant, 
enters any carriage of a Railway for the purpose of 
travelling therein as a passenger. LADHU RAMJI 
Jessa v, EMPEROR, 15 Bom. L. R. 996; 14 Or, L "oA 
Railway General Rules and Regula- 

tions, r. 86 996 


Railway receipt—Advances induced by en. 
dorsement of railway receipt recoverable specifi- 
cally upon receipt--Goods received for mixed 
transit by land and sea—Receipt instrament of 


title 343 


Rateable distribution. See Cmwir Proce- 
DURE CODE, 1908, s. 73. 


Receiver, law as to the appointment of 283 
Reference to High Court by Presidency Smat 
Oause Court 30 
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Rekistration Construction of mortgage-deed 
78 


Contract to sell 778 
— — — Petition to mutation officer 29 


Registration Act (XVI of 1908), s. 
17 (D)—Decree, | Transfer oj — Registraticn— 
Immoveable property. 


° ; 

A decree for sale of mortgaged property is not 
immoveable property. The transfer of such a deoree 
does not operate to create an interest in immoveable 
property.  Consequently,a deed of transfer by which 
such a decree is assigned is not compulsorily regis- 
trable. Mumtaz AHMAD v. Sri Ram, 1l A. L. J. 815; 
35 A. 524 462 


Lud 
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SS. 17, 49—Letter embo- 
dying agreement to. transfer — Recital of possession of 








immoveable property passed — Agreement to sell— No 


registration necessary. 


A letter wribten by A. to the plaintif embodying an 
arrangement for the exchange of lands that fell to 
each other’s share ran as follows: — 


“We have already divided all the properties, money 


and debts which we had.. ............ and each of 
us was enjoying the lands ete., that fell to our 
respective shares................. While as it is nob 


convenient for us to build houses unless some 
changes are made in house sites, and as it will 
not be comfortable owing to insufficiency of space to 
build dwelling houses on the house site that fell to 
my share......we... .. have made certain changes in 
the partition which was effected before.... .............. 
Therefore, according to the said exchange we have 
taken possession of the respective lands. So we enjoy 
the same by paying Government kist. We shall execute 
@ proper deed regarding this whenever you want”: 


Held, that the document created no interest in im- 
moveable property but was merely evidence of an 
agreement to convey lands and was admissible in 
evidence without registration. | RAMABRAHMAM v. 
KoTTAYY 777 
S. 17—Sale of equity of re- 
demption for less than Rs. 100 of property mortgaged 
for Rs. 100 or more. 


A deed which recited that Rs. 200 (two hundred) was 
due on a previous mortgage and that the mortgagor 
had now received Rs. bb more and had sold his rights, 

sa sale-deed of the equity of redemption for less 
than Rs. 100 and its registration is not compulsory. 
FEROZE-UD-DIN v. MEHRAN, 194 P. W. R. 1913; 332 P. 
L. R. 1918 563 
——— ——— §. A4O9--Letter embodyin 
agreement to sell 777 


Regulation XXV of 1802, s. 4 871 
Regulation XVII of 1806, ss. 7, TT 


— — S. B— Notice — Amount slated greater 
than the amount due--Valid-—Mortgagor mot com- 
plying with provisions of law. 

Under section 8 of Regulation XVII of 1806, a 
mis-statement in the notice of the amount due on the 
mortgage does not invalidate the notice even where 
the amountis stated to be larger than the amount 
actually due, 


^ 
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Regulation-—(1806)—concld. 


The Regulation gives the mortgagor a rignt 
of preserving his property and if, for rea ona of his 
own, he does not choose to avail himself of tho pro- 
cedure prescribed by law for that purpose, he is not 
entitled, after the year of grace has elapsed, to urge 
that the sum demanded of him was larger than the 
sum which was really due-at the time. Barkar Ral 
v ALI, 91 P. R. 1913; 841 P. L. R 1913; 223 P. W. R. 
1913 643 


Release by mother as guardian of her minor son 
— Consideration 


Religious Endowments Act (XX of 
1863), S. IO, scope and. construction of —Order 
after three months to fill up vacancy - Election by 
members - Order upholding appointment of elected 
member—Revision—Civil Procedure Cade’ (Act V of 
1908), s. 115. 


The order of a District Court under the Religious 
Endowments Act recognising as valid the election of 
a person to filla vacancy in the committee of a 
tomple amounts to an adjudication on the question 
whether the person elected was legally appointed 
and is open to revision by the High Court. 

For the purpose of the several sections of the Rel}. 
gious Endowments Aet, the District Court is not a 
persona designata buta Civil Court exercising juris. 
diction under the Act. The District Court in dealing 
with the matter in question is a Civil Court. j 

The object of section 10 woukl soem to bo to prevent 
a dead lock when the committee do not do thgjr daty 
and arrange for an election, by providing that where 
an election has not been held within a prescribed 
time, the Court may make the appointment 
if it thinks fit, or, if it does not do so. it 
may order the remaining members to appoint. In 
that case, the power of the committee is derived from 
the order of the Court The Courtis not boand 
to give tuem this power unless it thinks fit to do so. 

The section does not say either expressly or bv 
implication that the remaining members of tha com. 
mittee have to hold an election before they appoint. 

Where after the expiry of the period of three 
months, the Civil Court directs the remaining mem bers 
ofthe committee to fillup the vacaney, tho con- 
mittee cannot hold an election to fill up tho vacancy., 
VASUDEVA AIYAR t, DEVASTUANAM COMMITTEE OF 
NEGAPATAM, 14 M. L. T. 354. (1913) M. W.N. 849. 
25 M. L, J. 536 451 


Remand—sSettıing down issue by Judge, mtting 
singly — Eopression of opinion—Appeal heard by teo 
Judges after return of finding —Second Bench, whe. 
ther bound by expression of opinion, 


Where a Judge of the High Court sitting singly 
heard a second appeal and sent down an issue for 
finding with an expression of opinion on a certain 
matter, and after the return of the finding the üppeal 
came on for hearing before a Bench of two Judges: 

Held, that it was open to the Bench to consider 
the whole appeal aud decide according to the correct 
view of the matter if, in their opinion, the opinion 
previously expressed by the Judge sitting singly was 
not correct. ACHYUTANUND BHATTACHARYA o Ray 
Natn BHATTACHARYA, 18 C, L. J. 354 79 


—- Order— Addition of a party in appeal 
i 928 
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Remand-—conold, | 


—— by High Court issue sent down 
—Áppeal pending in High Court—Return of finding 
— Appeal — Whether whole appeal open for considera- 

. tion, 





When an issue is sent down by the High Court, 
and the appeal remains pending in that Court, 
the whole appeal is open for consideration after the 
finding has been received. HANUMAN Das v. Gur- 
samay Sines, 18 C, L. J. 181 | 700 


Res judicata. See Civin Procepure Cons, 
1908, s. 11. 





IP Co-occupant not claiming pre. 
emption in foreclosure suit—Snubseqnent suit for 
pre-emption 28 





782 


Limitation — Widow of mortgagor 
fraudulently comprumising suit for redemption 
instituted by her husband— second suit for redemp- 
tion by reversioners ~ Need for suit for cancellation 
of decree on ground of fraud—Money paid to 
widow-—Reversioner not bound to pay 605 


229 


——-Purchase by decree-holder—Ap. 
plication for setting aside of sale by assignee of 
judgment-debtor on ground of fraud, collusion and 
limitation — Whether assignee can raise question of 
limitation 





—— Execution proceedings 








Sa ar 


Power of Revenuo Court 





OO emp nti 














-— — Cause of action different Former 
suit on title —Bubsequent suit to compel acceptance of 
karar. 


Where a former suit between the plaintiff and the 
defendant established the plaintiff's right as poojari 
in a temple but held that she could not maintain a suit 
for a sharein the offerings in the temple without 
offering a karar to the defendant, a subsequent 
suit by the plaintiff to compel the defendant to ac- 
cept a karar and to give her a share in the offerings is 
not barred by the rule of ves judicata. Sri SUKRU- 
TENDRA SWAMULAVARU v. PoozARI RINDIMMA 984 


Hstoppel and inconsistent positions 
— Position of parties on previous occasion reverse of 
their subsequent contentions —No estoppel nor res 
1e eeto ~ Compensation — Improvements pendente 
ite. 


A. obtained a decree against B. for certain lands 
and got possession thereof and mesne profits up to 
date of plaint. He then recovered judzment for 
mesne profits fiom date of plaint till delivery of 
possession of the lands and in the execution 
application alleged that all the lands were cul. 
tivable while B. contended that some lands 
were uncultivable but Bs contention was not 
upheld. The decree was reversed in appeal and B. 
after obtaining re-delivery of the property and refand 
of the amount paid by him, sought to recover mesne 
profits from A. during the period that 4. was in pos. 
session. A. raised the same plea that some of tho 
said lands were unoultivable which were found not 
to be so on Bs application: 

Held, that A. was not estopped from raising the 
plea and that the decision on his execution applica- 
tion was not res judicata, 
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Res judicata—contd. 


The rule against a party being allowed to take up 
inconsistent positions has really no application tp the 
circumstances of the case. Ib applies only where a 
party seeks to defeat his opponent by suocessive in- 
consistent positions or having obtained a benefit by 
adopting a position he afterwards tries to assume a 
different and contradictory position while retaining 
the advantage obtained by his former position. 

A. party who alleges but fails to establish a certain 
state of facts is nob estopped, in a subsequent suit 
between the same parties and concerning the same . 
subject-matter, from alleging a- different and incon- 
sistent state of facts. 

The rule of res judicata does not apply to a case 
where the parties occupied, in a previousoccasion, posi- 
tions which were the reverse of their present conten- ` 
tions. The doctrine of res judicata is not based on the 
intrinsic effect to be attached to an adjudication by 
the Court alone but on a rule of public policy that a 
question once fought out between the parties 
should not be re-agitabed between them again. It 
necessarily involves that the case of both parties 
was the same on both occasions. A party against 
whom a judgment has been rendered is not permitted - 
to show that it is erroneous whether as plaintiff or 
defendant in a subsequent proceeding but not a party 
in whose favour it was rendered. The latter may be 
prevented from doing so, where to permit it will 
contravene the principle of allowing a person to 
derive an equitable benefit by adopting inconsistent 
positions but the principle of res judicata has 
no application to such a case, except where the 
subject-matter of the two proceedings and not merely 
a point at issue is the same. . 

A. party to the litigation is nob entitled to be com- 
pensated for the improvements he makes pendente 
lite with full knowledge of the risk he runs in doing 
so. VELUSWAMY NAIKEB v. BoMMACHI NAIKER, 14 M. 
L. T. 229; 25 M. L. J. 324; (1918) M. W. N. 776 219 


— — —— — — Bsloppel by judgment — Suit by 
benamdar—Presumption that suit instituted with 
authority of real owner— Judgment, whether binding 
on real owner —Judgment in favour of defendant on 
several points —Estoppel of judgment to apply to each 
point — Judgment on mined question of fact and law, 
whether res judicata—Judgment on pure question of 
law, even though erroneous, may operate as res 
judicata. 

Where a suitis prosecuted by one person for the 
benefit of ancther, who is the real party-in- 
interest, ibis the latber who is bound by the judg. 
ment. 

So long as the benami system is recognised in this 
country, the proper rule, in the absence of any 
evidence to the contrary, is to presume that the 
benamdar has instituted the suit with the full 
authority of the beneficial owner, and if he does so, 
any decision come toin his presence would be as 
binding upon the real owner asif the snit had been 
brought by the original owner himself. 

If the questions involved in asuit are tried and 
decided in favour of the defendant, no matter how 
numerous they may be, the estoppel of the judgment 
will apply to each point so settled in the same 
degree, as if it were the sole issue in the case. 

A decision upon a mixed question of fact and law 
operates a res judicata, 
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Ref judicata —conold. 


“A. decision upon a pure question of law, even 
though erroneous, may under certain circumstances 
operate as ves judicata. RASH BEHARY SARKAR 2. 
MAHENDRA Nara Gnose, 19 C. L. J. 34 979 


Second appeal only against one of 
two decrees in cross-appeals disposed of by one judg. 
ment, whengmaintainadle. 

Where a second appeal was preferred only against 
one of the two decrees made in cross-appeals 
disposed of by a single judgment and the matter at 
issue in the second appeal was not directly and sub- 
stantially ab issue in the appeal left intact: 

Heid, that there had been no final decision of the 
question raised in the second appeal so as to operate 
as res judicata against the hearing of that appeal. 
LALLU RAM v. Ras BAHADUR 264 


Restraint of trade. See Contract Act, 
s. 27. . 


Restitution. 
S. 144, 


Revenue Sale Law (Act XI of 1859), 
S. 1 3—" Estate," meaning of —Jurisdiction of Col. 
lector to sell share of estate, when arises. 


The term “estate” as used in the clause: "If the 
estare become liable to sale for arrears of revenue" 
in section 18 of the Revenue Sale Law means the 
entire estate out of which the separate share has 
been carved. If the estate is not liable to sale for 
arrears of revenue, the Collector has no jurisdiction 
to sell any share thereof. 

But if the estate as a whole has become Hable to 
sale for arrears of revenue, the question arises 
which portion or portions thereof should be brought 
to sale. Under section 18, the Collector can sell 
only that share or those shares of the estate, which 
have becdyue Hable to sale for arrears of -revenue, 
from which; écording to the separate accounts, an 
arrear of.revenue may be due.. JNDRAMANI DASYA v. 
Paiva. Nata UHAKRAVARTI, 18 C, L. J. 505 953 


me S. 1 S—Notice—Residue, 
description of— Misdeseription of share of two 
villages to be sold-—Correction of sale certificate by 
Commissioner by entering correct share—Fraud— 
Evidence of concealment of notice—Oo-sharers in 
joint estate — Relation of fiduciary character or of 
mutual confidence— Wilful default by co-sharer in 
payment of revenue —Subsequent purchase by him 
in name of benamdaf— Right of co-sharer 354 


Review, grant of 943 
—— ——- of Criminal judgment 477 


x 











See Cryin PaocgpunRE Cope, 1908, 





Revision —Appeal based on award 298 
- —— Calling opposite side as witness 78] 
——— Decree on award 308 





me —— Claim petition--Civil Procedure Code 

(Act V of 1908), O. KAI, rr. 58 to 63. 

When a claim petition has been disallowed, no revi- 
sion lies to the High Court asthe petitioner has a 
remedy by suit under the rules. Sununu REDDIAR v. 
KuMARASAWMY REDUIAR, (1913) M. W. N, 866 461 


(Civil). See Civit PROCEDURE Copa, 
1908, s. 115. 
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Revision—concld. 


(Criminal) See CRIMINAL PRroce- 
DURE CODE, s. 439, 








f — — —— Power of High Court to 
revise order of dismissal of complaint 681 


Rioting-- Party of accused in possesston— Right of 
private delence—Stimple hurt-—Grievous hurt—Penal 
Code fa XLV of 1860), ss. 97, 90 cl. (4), 148 
322, 326. 


Where one party in possession of land on which 
they have grown crops, which they are entitled to har- 
vest and remove, resist aforcible attempt by another 
party for removing the said crops the first party 
cannot be convicted of rioting under section 148 of 
the Indian Penal Cade. 

One of the accused in this case was armed with a 
garansa with which he inflicted grievous hurt on one 
of the complainant’s pariy: : 

Held, that there was no justification for his using 
the garansa, that he exceeded his right of private 
defence and that he was rightly convicted under sec- 
tion 326 of the Penal Code. JHankU TEWARI v. 
EMPEROR, 17 C. W. N. 1081; 14 Gr L.J. 590. 382 


River~bed—Jalkar in waters not connected with 
flowing stream throughout year 


720 
Rules against perpetuities 90, 183 


Rules under Epidemic Diseases Act 
(HHI of 1897), r. 104 668 


Sale Certifícate, issue of 936 


Sale in execution. See Givin PROCEDURE 
Cong, 1908, O. XXT, R 91. 


——-— —- Bxocution of joint and 
several decree—Sale of portion of judgment. 
debtors’ property—Sale statement, sale proclama- 
tion and sale certificate, not showing proportionate 
shares of judgment-debtors — Auction-purchaser 
entitled to whole portion 


— —— — — —— —- incorrect statement in sale 
proclamation—Sale, when set aside—Omission to 
object — Estoppel-—Right of auction-purchaser to 

‘confirmation of sale 389 

Attachment —Description of 

property —Identity of property — Judicial sale —Sche- 

dule of property attached —Sale certificate, issue of. 





—- —— Ownership—Burden of proof 




















A, was the owner of certain properby of which a 
10-annas share was mortgaged to B. C., in execution of 
a decree against A., attached the 6-annas share in the 
property. Inthe schedule annexed to the application, 
the property to be attached was described as the 
6-annas share mortgaged to B. The property was 
attached and sold by public auction in accordance 
with the description givenin the schedule above-men- 
tioned. When tke auction-purchaser applied to obtain 
a sale certificate of the 6-annas share of A. purchased 
at the auction, he alleged that a mistake had been 
made in the description in the schedule of the pro- 
perty to be sold in that the word “not” had been 
omitted from the description of the G.annas in 
question, and that the property should have beeu 
described as being 6 annas not mortgaged to B. The 
Court granted a certificate of six unencumbered 
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Sale in execution—contd. 


annas share, as entered in ¢he advertisemeut for the 
sale given in the Calcutta Gazette :— 

Held, (1) that there was a judicial sale by which no 
property which was not attached could be disposed 
of, that the question in respect of the properties was 
of identity and not of misdescription and that the 
Court had no power to order the substitution of one 
property for the other; 

(2) that the difference in the description of pro- 
perties in the Schedule of the attached property in 
the proclamation of sale and the advertisement iu 
the Calcutta Gazette was an additional irregularity 
which could have been cured by the assistance of the 
Court only if the sale were regular in other respects, 
but not when the vulidity of a sale of property which 
was not attached was concerned. RAJA THAKUR 
BARMHA v. JIBAN Ram, 18 C. W. N. 813,15 M. L. T. 
187; 12 A. L. J. 156; 19 O, L. J. 161; 26 M. L. J. 89 

936 P. C. 


— ——— — — — Hindu Law -Joint family 
— Mortgage by some co-parceners — Decree against some 
of the members-— Interest of persons mot parties to 
sale not sold —Civil Circular, No. 96, sub.-r. 15, cl. 
(2). 


One A, and two out of his six sons, forming an 
undivided Hindu family, mortgaged the family pro- 
perty to B. for the benefit of the whole joint family. 
B. brought a suit upon his mortgage against A., all 
his living sons and three grandsons, and obtained a 
decree. In execution of the decree, the mortgaged 
property” was put to sale and purchased with Court’s 
permission by B, 

In the proclamation of sale only the defendants to 
the suit were named and one condition of the 
sale was that it covered only the right, title and in- 
terest of “defendants” in the mortgaged property. 
Among the conditions of the sale was embodied 
clause (1) of sub-rule 15 of Civil Circular No, 98, to 
the following effect: “No interest of any son, 
brother or other co-parcener of the said judgment. 
debtors shall’ pass unless hereinbefore by name 
expressly specified for sale.” 

The grandsons of A., who were not made parties 
to the suit, obstructed B. in recovering possession of 
the property purchased by B.: 

Held, (1) that the effect of clause (2) in the condi. 
tions of the sale was clearly to exclude from the 
property sold the interests of the grandsons whe were 
not parties to the mortgage suit; 

(2) that although the interests of these persons 
might have been sold under the decree, these in- 
terests, were by express declaration made by the 
selling Court and accepted by B., formally and deli- 
berately excluded from sale, 

There is no rule, whether of Hindu or any other 
Law, that a person who advisedly buys a mere frac- 
tion of an estate, has a good title to the whole. 

If the Court intended to sell less than ib might 
have sold, or even less than it ought to have sold, 
no more can pass to the purchaser than what was in 
fact offered for sale. TiMAPPA DEVARABHATTA v. 
NARSINH TIMMAYYA Hepar, 15 Bom. L, R. 794; 37 B. 
631 123 
Gale proclamation — Upset 

price—Value of lease-hoid interest—Annual net 

income--Matcrial irregulavity—Salc to be set aside. 
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Sale—concld. 


Where the upset price fixed in a proclamatiou o 
sale of the lease-hold interest of the judgment-debtor 
in lands held by him as a lessee for twelve years had 
reference only to the annual net income which the lands 
yielded to him, and was not based on the valus of his 
lease-hold interest, and such interest was sold for an 
inadequate price, it must be presumed that this 
material irregularity was the cause of the ivadequacy in 








price and the sale must be set aside. CHOKALINGA - 

SERYAI V, SRINIVASA AIYAR 592 
or Gift 60 
or Mortgage . 69, 90 





Construction of ay 
Sanction to prosecute. See ORIMINAL 
PROCEDURE Cops, s. 195. 


Sati—Abetment 682 


Secretary of State, whether resides or 
carries on business within jurisdiction of High 
Court—Suit against Secretary of State, whether 
maintainable in High Court when cause of action 
arises outside jurisdiction 


Service tenure —Darmilla inam lands—Dis- 
pensation of services— Right to eject tenants 833 


— , whether alienable when ceas- 
ing to be service tenure 


Set~off—Decrees executed iu different Courts 32 
——^. — Equitable set-off 716 


Sind Incumbered Estates Act (XX 
Of 1881), s. 28—Prohibition against alienation 
—-Repeal of Act in 1906, effect of —Voluniary aliena- 
tion-—-Collustve alienation through Oowrt to avoid 
provisions of Act— Applicability of section 28 — Limi- 
tation— hen time begins tu run, 


Where one 4, had placed his estate in the hands of 
the Manager, Incumbered Estates, under the Sind In. 
cambered Estates Act of 1881, and the estate had 
been released from the management in 1885, and A. 
died in 1907: 

Held, that the prohibition against alienation con- 
tained in section 28 of the Act had already taken 
effect in limiting 4.'s interest in the estate long before 
the repeal of the Act in 1906, which could not, there- 
fore, have the effect of reviving his full interest by 
reason of the provisions of section 6, sub-section A 
of the General Clauses Act, 1897, an enactment in 
force previous to the repealing Act of 1906. 

Section 28 applies only to voluntary alienations 
by parties and not to involuntary alienations through 
Court. 

An alienation collusively made in the form of 
alienation through Court for the purpose of avoiding 
the section is none the-less a voluntary alienation 
covered by the section. 

In a suit by the heirsof the person, to whom the 
Incumbered Estates Act applied, for recovery of posses- 
sion of the land alienated by him on the allegation 
that the alienation was not binding on them by 
reason of the prohibition contained in section 28 of 
the Act, limitation could not commence running 
against the plaintiffs, if the sale was not binding on 
them, before the death of the alienor. Mir Manomen 
Kuan v. Pouumar, 7 S. L, R. 55 5I4 


l e 
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Shat Cause Suit—Suit to recover share in 
crop 638 


— Maan Whether character alters if 
tried in ordinary manner—Appeal — Decree, ij ap- 
pealable —Suit for amount recovered by illegal distress 
and for damages —Clatn for damages struck out— 
Provincial Small Cause Courts Act (IX of 1887), Sch. 
I1, Art. 35 aj. (j). 


Where a Judicial Officer, invested with Small Cause 

` Court jurisdiction, tries a suit, which he might have 

tried under the summary procedure, in the ordinary 

manner, the character of the suit is not thereby 
altered and his decree is not appealablo. 

A plaintiff sued to recover the amount which 
he alleged was realised from him by illegal distress 
and also damages.. Before trial he abandoned and 
struck out the claim for damages: 

Held, that what remained was a suit triable exclu- 
sively by the Small Cause Court and was not 
excepted by Article 35 clausó (7).of Schedule II 
of the Provincial Small Cause Courts, Act of 1887 
from the jurisdiction of the Small Cause Court. 
INDRA CHANDRA MUEERJEE v. Srish CHANDRA BANER- 
JEE, 40 C, 537 12 


Specific performance —Discretion — Re- 
cetpts—Clontract to sell —No registration necessary— 
Amendment of plaint—Contract by father in favour of 
one member of joint family-—Swit on behalf of 

- family against father and son. 








The jurisdiction to decree specific performance is 
discretionary and the failure of any beneficiary under 
the contract to join in the suit for its enforcement 
must always be an important factor in deciding 
how that discretion should be exercised. 

Where an unregistered document is merely a re- 
ceipt and a contract to sell, there is no objection to 
its admissibility as evidence. 

In a suit for specific performance of contract to 
sell by a father in favour of one of the members of a 
joint family, the prayer was that a proper sale-deed 
should be execnted in favour of the members of the 
joint family by the father and his undivided son: 

Held, that leave to amend the plains should be 
given so as to seek specific performance against the 
father alone in favour of the person in whose name 
the contract was entered into. 

Obiter dictum.—-There is no reason why the liability 
of the son should not be determined in the suit for 
specific performance, provided that the plaintiff 
clearly and unmistakably asks for a declaration of 
the said liability. KONDAPANENI KCTAYYA v. GANGARU 
SesHarya, (1913) M. W, N. 995; 14 M. L. T. gg 





Member of joint Mitakshara family— Agreement to 
alienate his share, whether specifically enforceable— 
Joint owner dealing with entire qroperly-—Spectfic 
performance, whether can be granted against him as 
to his share—Remedy of plaintiff by way of damages, 


A member of a joint family governed by the 
Mitakshara law cannot say that he has any particular 
share in tke joint family property and cannot make 
a valid alienation of any particnlar share of his own. 

Tberefore, an agreement by him to execute a lease 
in respect of his share of the family property is 

- not specifically enforceable. 


v 


Hindu law—Joint family — 


GHNERAL INDEX, 1095 


Specific performance—coneld. 


Where a person is jointly interested in an estate 
with another person and purports to deal with tho 
entirety, specific performance will not be granted 
against him as to his share, the plaintiff’s only 
remedy being by way of damages. ABDUL RAHMAN r. 
JADUNANDAN Sinen JHA, 18 C. L. J. 844 528 


of contract — Delay and 








laches of plaintiff, effect of. 
Ju a suit for specific performance where continu. 


- ous delay and laches are found on the part of the 


plaintiff, the plaintiff is not entitled toa deeree. 
ABDUL Aziz v. Narain Das TEWARI 35 





oe s sutt for—Insolvency of 
defendant—Offieial Assignee necessary party— R ven. 
tion of document by Officia! Assignee. 


While a suit for specific  peiformance was 
pending the Ist defendant sold the property to tho 
3rd defendant and was later declared an insolvent; 
held, that the Official Assignee was a necessary party 
to the suit. 

On insolvency, the legal estate vests in the Official 
Assignee subject to the equities of third parties, and 
the proper person to execute a deed in pursuance 
of a decree for specific performance against the 
insolvent is the Official Assignee. Peresnotau Naipv 
v. PONNURANGAM Natnv, (1913) M. W. N. 897; 15 M. 
L. T. 92 576 


Specific Relief Act (I of 1877), $% 


—— Q—Rent Act (X of 
1859), s. 23 cl. (c) —Landlord and tenant-—-Te.ant 
: ousted from possession by landlord —Summary pesses. 
sory suit, whether lies in Civil Court, 


malc 





A suit in a Civil Court for the recovery “of passes. 
sion by a tenant, who has been ousted by his tuub 
lord, under section 9 of the Specific Relief Aet, i, 
barred by the terms of section 23 clause (c) of Aet 
X of 1859, under which the suit is cognizable by the 
Collector alone. 

Per Stephen, J.—1f a man ia illegally ejected within 
the meaning of section 23 clause (c) of Aet X of 1559, 
it necessarily follows that he is dispossessed within 
the meaning of section 9 of the Specific Relief Act, 
There is no reason for confining the illegality anen. 
tioned in section 23, clause (c), “of Act X of 1855, to 
something which is illegal by reason of non eompl:. 
ance with the provision of that Act. 

The effect of the two enactments when real to- 
gether is, that the Specific Relief Act confers a righs 
of action of a general nature, which is subject tu the 
particular exception provided by section 23 (e) af 
the Rent Act. 

Per N. Ohatterjea, J , dissenting.— Where a tenant on 
being dispossessed seeks to recover possession on the 
mere strength of his previous possession, irrespective 
of the right of the landlord to eject him, u suit ean be 
maintained by him under section 9 of the Speeific 
Relief Act, and section 23, clause (ri, of Act X or 1849 
is no bar to such a suit. JUMLA Sixos * D G 
Krxestey, 17 C, W. N 120: 224 
S. 3I —Rectificetian of 
instrument of unilateral character -Oral evidence fo 
prove how description in a mortgage-deed caa relate g 
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to emisting Jacts, adanissibility geo idence Act (I of 
1872), ss. 95, 96. 


In the absence of proof of a mutual mistake, sec- 
tion 31 of the Specific Relief Act cannot be applied, 
1o the ense of ag instrument of an nnilateral character 
like a morigage-deed, to render the previous rectifi- 
cation of tho instrument obligatory. 

Where the plaintiff sued for a declaration that he 
wasa morigagee.in possession of certain plots aud 
' alleged that the numbers enterod in tke mortgage- 
deed were incorrect; 

Held, that oral evidence was admissible under 
sections 95 and 96 of the Evidence Act to prove how 
the description given in the mortgage-deed was re- 
lated to existing facts. Rapns Lat wv Anong, 16 O. 











Q. 218 429 
S. 42 288 
S. 42, proviso— 














Declaratory suit by person jointly in possession— 
Punjab Land Revenue Act (XVIT of 1887), s. 117, 
suit wunder—Mere declaration competent—Party to 
partition proceedings can bring possessory sutt, but not 
bound to do so. 


Where parties are jointly in possession of the land 
in dispute, either of them may bring a suit for a 
declaration of title under section 42 of the Specific 
Relief Act. 

A sait to determine a question of title arising out 
of partition proceedings under section 117 of Act XVII 
of 1887 is not like an ordinary declaratory suit under 
section 42 of the Specific Relief Act, and no other 
relief beyond a declaration of title oan be obtained 
in ib. 

A party to partition proceedings can ignore the 
proceedings and bring a possessory suit for any land 
of which he is not in possession, but he is not bound 
to do so, LACHHMI Bat v. HONDI Bar, 100 P. R. 1913; 
7 P. L. R. 1914; 14 P. W. R. 1914 71 


ss. 55,56 249 


Stamp —Hiring sugar-cane pressing machine on 
rent —Agreement—Instrument I 
Stamp Act (II of 1899), s. 
Sch. 1, Art. 40, exemption—Deed of 


trust executed by debtor to secure advances — Mor tgage- 
deed — Letter of hypothecation, 











In consideration of advances to be made by a Bank, 
the debtor, in addition to a pro-note executed by a third 
person, executed a declaration of trust of his speci- 
fied business property, machinery, plants etc., which 
was declared to be held by the debtor himself on 

< trust for and on behalf of the Bank. The instrument 
provided that the trustee shall have full power to use 
and employ the trust property in certain ways and to 
re-place and make good sucu portions of the trust 
property as might be sold or otherwise dealt with 
and that the substituted goods should ‘be included in 
the security. There was a provision as regards 
interest, and also for insurance: 

There was a further declaration that the trustee 
stood possessed of the net profits of the business 
realised after payment of all expenses including a 
sum not exceeding Hs. 20,000 to be retained by the 
trustee annually in trust to pay and apply the same in 
payment of sums advanced by the Bank: 


- 


2 (17), 


INDIAN CASES. 
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Held, (1) that the instrament was a mortgage-leed 
for the purposes of the Stamp Act; 

(2) that it was not a letter of hypothecation within 
the meaning of the 2nd exemption to Article 40 of 
the Ist Schedule to the Act. SECRETARY To THR Com. 
MISSIONER OF SALT v, Mns, E. W. ORR, o Ti. T. 615 

14 M. L. T. 499 876 F. B. 


S. 2 (I, Sch. l, Art. 5 
Hiring sugar-cane pressing machine on rent—Agree- 
ment—Instrwment — Stamp, 


Stamp Act—concld: 


t 





An entry was made in the plaintiff's register signed 
by the defendant to the effect that the defendant 
hired a sugar-cane pressing machine in consideration 
of a venb of Rs. 15 from the plaintiff, and that the 
hire would be paid by a certain date: 

Held, that the entry was an instrument within the 
meaning of section 2 (14) and, being a memorandum 


of an agreement, fell within the terms of Article 5 of. 


Schedule I of the Stamp Act and required & stamp 
of eight annas. MUTSADDI Lau v. HARKESB, 11 A. L. 
J. 946; 36 A. 11 601 F.B. 


——— — Sch. I, Art. 5 601 


Subrogation. 
PROPERTY ACT, s. 74. 


Vendee discharging mortgage — 
Title of vendee defeated — Intention to keep alive mort. 
gage. 

Where a yendee discharges certain mortgages on 
properties purchased by him, in the belief that he 
has a complete title to such properties but his title 
to the properties is defeated by the purchase of a third 
person, at an auction sale, an intention to keep alive the 
mortgages discharged by the vendee must be imputed 
to him. In imputing such an intention, the Court must 
look to the real facts and not tothe facts as the person 
who paid off the mortgages conceived them to be at 
the time of payment. SUBRAMANIA PILLAI v. PALANI- 


arame 











APPA MUDALI, 14 M. L. T, 585; 26 M. L. J. 94 O78 
Succession Act (X of 1865) 277 
-—— — — S. 26 388 
——— —— S. 57 121 





a 


SS. 9I, 187—Person de- 
barred from establishing legatee's right as Jus tertii 
—Estate vested not full or absolute—V ested legacy to 
be divested by disclaimer of legatee — Person adinit- 
ting existence of Will but denying validity — Dental 
based on ground held to be mistaken, effect of. 


Section 187 of the Succession Acb (X of 1865) affecta 
not only the establishment of aright by the legatee 
himself or some persons claiming under him but 
‘debars also a person who desires to establish the 
legatee’s right, merely as a jus terti? for the purpose 
of his defence. 

The estate vested under section 91 of the Succession 
Act is not full or absolute, and until the assent of 
the executor is given, the legatee has only an inchoate 
right to the legacy. 








A legacy, even if vested, would be divested by 


the disclaimer of the legatee. 
Where a person admits the existence of a Will, 


E 


"See Mo&gTGAGE; TRANSFER OF ' 


but denies its validity, the fact that the denial ig < 


based ona ground which has been held to be mis. 


- 


. 


Vol. XXI] 


Stccession Act—coneld. 


taken cannot alter the scope of tho admission or 
disable him from taking other available objec- 
tions, LAKsHMAMMA v. RATNAMMA, 20 M. L, J. 595 


698 
—-€S. 101, I0Z—Wii—Con- 


slruction—Disposition to grandsons on attaining 
majority— Bindu Wills Act (XXI of 1870), ss. 2, 3. 


A Will made by a Hindu, which clashes with the 
principles underlying sections 101 and 102 of the 
Succession Act, is void. 

A Hindu testator directed his exocutor to divide his 
residuary estate into five shares (as he had five sons) 
and give away the same to his grandsons in the case 
of sons with male issue and, in the case of sons 
without male issues to the sons themselves, when the 
` grandsons would attain their age: 

Held, that the disposition was invalid under seo- 
tions 101 and 102 of the Succession Act. SUBRAMANIA 

















PILLAI v. MURUGESA Pinnarn, 17 C. W. N, 488. 282 

——— Sa 102 282 
— — ——— —— SS. 105, 159 I83 
—M—— — — — s. 187 698 


Succession Certificate Act (VII of 
1 889) -—Facts admitted by both sides—Some in- 
quiry still necessary. 

Barring the very exceptional cases in which, on 
facts admitted by both parties, the Court can deter- 
mine the right to the certificate,some inquiry ought 


to be held even in cases in which many facts are | 


admitted by both sides, SARASWATHI AMMAL v. SUB- 
BIAR, (1914) M. W. N. 24 867 
: — SS. I9, 26—Applica- 

tions, powers given to Subordinate Court to entertain 

— Appeal, 

Where an inferior Court, such as that of a Subordi- 
nate Judge, is invested with powers to enter- 
tain applications under the Succession Certificate Act, 
every appeal fromthe ordersof such Court lies to 
the District Court and not tothe High Court, Basti 

EGAM v. SAULAT BAHADUR, 16 O. C. 197 388 


ifficient cause. See LIMITATION Act, 8, 5, 
cide. See Pena Cons, s. 300. 


Suit—Appeal—Petition to set aside 
election 














Municipal 
575 


—— Validity of Municipal election cannot be 
tioned by suit 


Suits Valuation Act (VII of 1887), s. 
8 404,771,783 


S. 11, application of— 
Wrong valuation put upon plaint-—Cowrt competent 
to try suit as valued by plaintif—Suit beyond juris- 
diction according to correct valuation—Triat of suit 
after extension of Courts pecuniary jurisdiction. 


ques- 











The provisions of section ll of the Suits Valua- 
tion Act apply even if the plaintiff designedly 
exaggerates or under-states the valuo of his claim 
fur the purposes of choosing his own forum, 

-~ Ina case the defendant pleaded that the plaintiff 
had under-valued his claim and that the suit was 
really beyond the Courts jurisdiction, It waa 


GENERAL INDEX. 
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Suits Valuation Act—conold. 


found that the actual valuation was beyoud the 
jurisdiction. Subsequently, the Court’s jurisdiction 
was raised and thusit became competent to try the 
suit even according to tho actual valuation, The 
Court tried and decided the suit, It was contended 
that the trial was bad for want of jurisdiction: 

Held, that in the absence of anything to show that 
the disposal of the suit on its merits was prejudiciuly 
affected, the trial was good in view of the pro- 
visions of section 11 of the Suits Valuation Act. 
MUHAMMAD SUARAFATULLAH v. Hira Lat, 16 0. C. 
257 52 
— S. ll—Errneous valu- 
ation under mistake of law covered by the section - 
Objection to jurisdiction not raised before final decree 
—-Second. appeal — Foreclosure sutt—Value for pur- 
poses of jurisdiction depends on whole amount claimed 
— Mere change of forum not prejudicial. 


Section 11 of the Suits Valuation Act covers 
an erroneous valuation under a mistake of law. 

Where there is nothing to show that any objection 
as to jurisdiction was ever taken at any stago of tho 
proceedings before the final decree and although an 
objection was taken in the memorandum of appeal 
to the lower Appellate Court, but it was not argued 
by the appellant’s Pleader, the High Court would ro. 
gard the defect of jurisdiction cured by section 11 of . 
the Suits Valuation Act. 

The value for purposes of jurisdiction in a fore. 
closure suit depends not on the principal but%n the 
total amount claimed, 

The mere change of forum consequent on the under. 
valuation cannot of itself betreated as prejudiciully 
affecting the disposal of the suit on the merits within 
the meaning of section 11, for that is the very 
case premised and provided for by the section. 
Nana v. MULCHAND, 9 N. L. R. 161 9I 


Summary trial. See CRIMINAL PROVEDURK 
Cons, ss. 260, 263. 


Summons, service of, on gumashta 922 
, service of, on uncle of defendant 











also 








Surety. See Contract Act, 8, 139. 


Construction of sk DEDE 


Pr d 





Taluk, meaning of— Permanent tenure— Transjeree 
of portion of taluk—Payment of landlord's fee- 
Decree for rent against original tenure-holder only— 
Purchase in execution of such decree—Whether right 
of transferee affected. 


- If there be nothing either in the surrounding cir. 
cumstances or in the instrument itsolf, which ercatcs 
the interest, to show that a taluk was intended to be 
otherwise, the inference is that tha tenancy called a 
taluk constitutes a permanent tenuro. 

A sale in execution of a decree for arrears of reut 
obtainod against one only of the entire body of 
tenants of a permanent tenure, cannot possibly atect 
the interest of persons who have not been joined ng 
defendants. Nor does a sale in execution of a decree 
for arrears of rent obtained against the transferor 
only of such a tenure affect the rights of the trans- 
feree. BUDYAR RAHMAN v. MATIAR RAHMAN, 19 y 


J. 271 
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Tenants-in-common —Purchaser in Court 
-Sale of rights of some never in possession of piece of 
land sold—Right to joint possession. 


The plaintiff purchased a portion of the land be- 
longing in common to A, and to the plaint*ff’s judg- 
ment-debtors at a Court auction. The pustion of 
the land had been peaceably enjoyed by A.. alone 
for more than 15 years. The plaintiff sue« for 
exclusive possession of the purchased land alleging 
‘hat his judgment-debtors were in exclusive posses- 
sion of the land and that 4. had no rights therein: 

Held, that, in the circumstances of the ease, even 
œ decree for joint possession ought not to be passed. 
CUAKRAPANI MISRO v. SADSIVA SoDANGI, 25 M, L. J. 





352; 14 M, L. T. 346 314 
Tender —Interest 450 
Theft. See Pesar Cons, s. 379. 

Murder- -Presumption 156 
Time —Fraction of day when recognised 602 


Title —Mortgage decree—Mortgage of holding—~Pur- 
chase in execution of mortyage-decree—Lundlord 
obtaining rent decree against tenant — Purchase by 
landlord in execution. of rent-decree—Prisrity of title 
— Purchaser in evecution of mortgage decree, if should 
be allowed to redeem rent-decree. 


The plaintiff purchased the land in dispute at a 
sale held in execution of a decree on a mortgage 
executed in his favour by the father of the defend- 
anta Nos 4to 6. Subsequent to the mortgage-decree 
but before the sale in execution, the landlords, the 
defendants Nos. 2 and 3, obtained & decree for rent 
against the tenants (defendants Nos. 4to6) and 
purchased the holding at the sale held in execution 
of thas rent-decree, and settled the laud with 
the defendant No.1. The plaintiff sued for posses- 
sion of the land: 

Held, that the entire nolding, including the interest 
of the plaintiff as purchaser, passed by the rent. 
decree sale, that he was not entitled to use his 
mortgage asa shield against the purchaser under 
the rent sale, and that he ought not to be allowed 
to olaim redemption of the rent decree on the basis 
of his rights as mortgagee. KAPIL Rar v. SHEO 
Baran Rat {26 


Possession jor less than statutory period— 
Decree in possessory suit—Symbolical possession — 
Suit for recovery of possession—Title of defendant, if 
to be investigated— Specific Relief Act (I of 1877), s. 
9— Limitation, 





More previous possession for less than the statutory 
period would not, according to the law of this 
country, enable a party to succeed in a suit for 
gjectment when the relief by a possessoryv suit 
under the Specific Relief Act is gone. 

The plaintiff’s predecessor K. was, in 1897, put in 
symbolical possession, not in actual possession, under 
section 9 of the Specific Relief Act. The defendant 
was not a party to the suib under section 9. K. died 
one month after ho was put in possession. [n 1910, 
the plaintiff brought & suit for recovery of posses- 
sion, but failed to prove his title: 

Held, that the plaintiff's suit should be dismissed 
and the Court should not investigate the defendants 
title, SarvENDRA Nara Misra v, LATIF Kuas 118 
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Trade=name —Injunction — Company — Mint 
Stock Company—Similarity of names—“Oriental 
Government Security Life Assurance Company -~= 
“Oriental Assurance Company” —Company not ent®tled 
to be called “ Oriental” because doing business in 
the Orient, without regard to other's rights— Provident 
Insurance Societies Act (V 8f 1912), ss. 5, 6— Life 
Assurance Companies Act (VI of 1912). 


In November 1912, a Company was incorporated 
in Calcutta under the provisions of the Indian Com- 
panies Act under the name of the “Oriontal Assurance 
Company, Limited.” 

The objeots with which the Company was establish- - 
ed were, amongst other objects, to carry on all forms 
of life, marriage, birth, education, fire, marine, acci- 
dent, transit and other sorts of insurance business 
and work connected therewith or likely to promote 
the same. It had also power to grant annuities, 
and issue guarantee and indemnity policies. . 

Tho share capital of tho Company was Ra. 20,000. 

The “Oriental Government Security Life Assurance 
Company, Limited"—an old well-established firm, 
having its Head-Office in Bombay and a branch office 
at Calcutta and for years carrying on all classes of 
insurance business~sued for a perpetual injunction 
to restrain the newly started Calcatta Company from 
carrying on business under the name of “The 
Oriental Assurance Company, Limited,” or any other 
name likely to mislead or deceive the public into the 
belief that the defendant Company was the same as 
the plaintiff Company. A Rale was also obtained 
calling upon the defendant Company to show cause’ 
why a temporary injunction should not be awarded 
against them. 

it was fonnd that the word "Oriental", applied 
to the plaintiff Company, had become identified with 
the plaintiff Company which was known as the 
“Oriental Office": 

Held, (1) that the defendant Company was not 
entitled to call itself “Oriental” without reference te 
the rights of others, simply because it was doing 
business in the “Orient”; i 

(2) that the namo of the defendant Company wag 
so similar to the name of the plaintif Company as 
would lead the peopleto think that the defenda 
Company was in fact the plaintiff Company; 

(3) that there was real danger of the plaintiff O 
pany suffering irreparable loss by the user of 
present name by the defendant Company; 

(4) that until the trial of the suit, a temporary, 
injunction should issue restraining the defendant Coms 
pany from using the term "Oriental" in its name.  ' 

Obiter dictum —An Insurance Company, which is 
incorporated under the Companies Act and which has, 
a share capital divided into shares, is not a Provident 
Insurance Society within the meaning of the Provi- 
dent Insurance Societies Act, 1912. ORIENTAL Gov. 
ERNMENT SECURITY v. ORIENTAL ÁssuRANCE Co. L»., 
40 C. 670 258 


Tramways Act (XI of I1886)-—Bye-laws 
Jramed under the Act—Break of jowrney— Necessity} 
for purchase of fresh ticket. ! 


A pussenger ona tramcar took and paid for al 


ticket ontitling him to travel fora certain distance; 
he alighted at an intermediate stopping place, and 
boarded another tramcar, which was performing the 
same journey, in order to get to the point which he! 
might have travelled by tho first car. He refused to 
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Transfer of Proper 


prior mortgage-—Sutt 
discharge—Subrogatio 
A. ag sub-mortgag 
in certain prope 
and sued to recover « 
gage and the first mort 


^ 


property 


making all interestedan, parties to the 
guit: * jm ae 
He's (C) thag A > oatitled to redeem the first 


Js . . 
mo tir. e nudy on oti 780, became entitled to his 
rots Ly sabrog J^. 


(2) that s not precluded from redeeming by ` 


cerien 74 ae Transfer of Property Act; 


_ (3) the: L was entitled to a decree for the amount 
du, o +a first mortgage also. 


Tho object of section 74 of the Transfer of Property ' 


Actis not to lay down that a puisne mortgagee is 
only entitled to redeem only the mortgage immedi- 
ately prior to his own mortgage bat ib prescribes only 
a rule of priority where several incumbrancers all 
claim to redeem the prior incumbrance. VENKATA- 
NARAYANASAMI REDDY v. KANNI AMMAL, 14 M. L. T. 




















390; (1913) M. W. N. 908 560 
—— —— — Sa 9I 560 
—— —  ——— Sa LOI 39 
- S. [08--Tenant’s right 

to remove buildings 58 





—— S. 123—Gift—Due aites- 


eme cec cir 








tation —Attesting witnesses must have seen actual . 


execution. . 


Where the witnesses attesting a deed of gift did 
not see the executant actually executing the” docu- 
ment but merely heard her acknowledge having 
executed it, there is no due attestation of the deed. 
SuBEDHA KOERI v, RAJA Ram, 11 A. L. J. 757 83 


Lo ee 8S, l3Q0-—Hypothecation 
of pro-note by deed. — TransJer of actionable claim— 
Claim becoming time-barred—Transferee liable to be 
debited with the amount of the note. 


A. by deed hypothecated a promissory-note in his 
favour to B.as security for money owing by the 
former to the latter. The promissory-note was not 
endorsed to B. It became time-barred and the 
question was whether B. should be debited with the 
amount due on the note. : 


Held, that the hypothecation was a transfer -of an 
actionable claim within the meaning of section 130 of 
the Transfer of Property Act, anc thus the remedies 
of the mortgagor having been transferred to the mort- 
cagee, B. was entitled to recover the sum due from 
the maker of the piomissory-note and in taking 
the account of what was dne to him was liable to 
be debited with the amount of the note, if hè with- 


out justification allowed the debt to become irre- 


coverable, MUTHUKRISHNA AIYAR v. VERA RAGHAVA 
Alvar, 26 M. L. J. 966; (1913) M. W. N. 839; 14 M. 
L. T, 411 ^. 416 
S. 1 37 Railway Receipt 
whether instrument of title 34 











TreeS—Right of occupancy tenant to plant 744 














Wut vour6 has the ar 
me a mandatory injunction bu@ an 
"mmoveable property is entitled to recover 
“iut one, who has evicted him from it, together 
with damages for any injumy committed by the 
trespasser. The injury in the’ case. of wrongful 
construction of a building would beg the vost of 
removing it.  SIKKINDER  HowTHEN v. MAHOMED 
ABBUBAKKER RowTHEN, (1913) M. W. N. 648-- 45 


-irust. See LIMITATION Act, 1908, s. 10. 


Áccumulation-—Repairs of graves of testator 
and of his wife and ohild— Direction to pay in 
perpetuity— Whether perpetuity or charity— Gift 
over to charity, whether invalid—Gift of income, 
whether gift of corpus 


Deed of trust —Construction-—(Quft for support- 
ing the destitute, imparting education, marrying 
daughters of poor people, etc.—Discretion given to» 
trustee to select subjects of bounty—Void for vague- 
ness and uncertainty. 


By a deed of trust, the following trusts were 
created: “Out of the income which shall remain, 
after incurring all the aforesaid expenses, a sum not 
exceeding one thousand rupees shall be applied to 
supporting the poor, the blind, and the destitute, and 
in imparting edacation, in the ceremony of assump- 
tion of the sacred thread, in getting girls married, or 
in works of public good, that is, shall be paid at the 
discretion of the trustee towards dispensaries, hos- 
pitals, charitable societies, schools, or any students’ 
education, feeding the poor etc., marriage, ceremony 
of assumption of the sacred thread, etc, excavation 
and consecration of tanks etc. in villages having 
dearth of water, construction and consecration etc. 
of ghats and maths, and the trustee shall, ab his dis- 
cretion, have power to render assistance beyond a 
thousand. The trustee for the time being shall have 
full power in the matter of deciding where or for 
whose education, or ceremony of assumption of the 
sacred thread, and for whose daughters’ marriage the 
same shall be applied”: 


Held, that the trusts, being vague and uncertain, 
were inoperative. SARAT CHANDRA GHOSE V. PRATA 
CHANDRA GHOSE, 40 C. 232 19 


Trusts Act (II of 1882), s. 90 310 
Trustee’s power to divest himself of his office. ` 


The only modes iu which a trustee can divest him. 
self of his office are the following: 
(a) He may have the universal consent of all the 
parties interested; f 
(b) He maş retire by virtue of a special power in 
the instrument creating the trust or & statu- 
tory power applicable to the trust; 
(e) He may dbtain his release by application to 
. the Court. SUBRAMANIAM PILLAY v. GOVINDA- 
SWAMY PILLAY, 6 Bui, L. T, 180; 7 L. B. R. 39. 232 


Undue influence— Pardanashin lady— Burden 
of proof : 985 





U. P, Land Revenue Act (ill of 1901), 
S. 107 —Partition — Hindu widow in possession 0, 
property im Lew of maintenance-—Right to claim 
partition— Recorded co-sharer, meaning of. 





















em 
tenging that he was entitled to c 
with his original ticket: 
Held, that the contract of carriage had been 
mined by the passengey’s own act and that he was 
rightly convicted for travelling on the second tramcar 
without paying his fare. Nea Ba THIN v. RANGOON 
Bugctaic Trfnvay Co., 6 Bur L. T. 193; 14 Cn. D. J. 
564; 7 L. B. R. £3 164 


Transfer of case. 
Cops, ss. 526, 528. 


Transfer of Property Act (IV of 
1882), s. 4 343 


See CRIMINAL PROCEDURE 





———- ———— 8. 6 Cl. (e)- Claim for. 
past mesne profits, not transferable. 


A claim for past mesne profits cannot be validly 
transferred under clause (e) of section 6 of the Trans- 
fer of Property Act. KocHARLA SEETAMMA v. PILLALA 
VENKATARAMANAYYA, 14 M. L. T. 319; 25 M. L. J. 410; 
(1913) M. W. N. 918 387 





———— S, 41 — Reasonable care 
— Good faith — Collector's certificate. 


Section 41, Transfer of Property Act, requires rea- 
sonable care and good faith to be proved. 

A man who chooses to act upon a Collector's certi- 
ficate as evidence of title does so at his own risk. 
THUNGAVELU CHETTY v. MANGATHAYE AMMAL, (1913) 
M. W. N. 674 2I 


———— —— —— 8, 43 not applicable to 
gervice (nam 600 








e 











S. 52 — Lis pendens— 
Maintenance decree with charge on property-—Sale 
after decree but before execution proceedings—~ Active 
prosecution of contentious suit. 


A. Hindu widow obtained in 1902 a decree for 
maintenance against the other members of her family 
with a charge in her favour upon the family property. 
In 1906, A. purchased some of the family property 
by private purchase from some of tho judgment- 
debtors. In 1907, the widow applied for execution 
vf her decree for maintenance. The property pur- 

hased by A. was attached and sold, and was 
purchased by B. i 

A. sued B. for a declaration that the sale to A. was 
binding on B.: 

Held, (1) that the doctrine of lis pendens was in- 
applicable to the purchase by A. as it was not made 
during the active prosecution of a contentious suit or 
proceeding, no application for execution having 
been made for five years after the decree; 

(2) that the decree awarding maintenance and 
laying a charge for it upon particular property was 


' & final decree and, as such, it ended litis contestatio; 


(3) that A.’s purchase was subject to the charge in 
favour of the widow irrespective of the question 
whether A. had or had not notice of it: 

(4) that A. was entitled to recover the property 
from B. on payment of the sum for which the pro- 
perty was.put to sale. BHoJE MAHADEV PARAB wv. 
GANGABAI VITHAL NAIK, 15 Bom. L. R. 809; 37 B. 5 








——— ——- 8, 52--Onus probandi— 
Institution of suit prior to execution of deed of transfer 
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erty Act—concld. 


before Sub-Registrar not 
ial proceeding —Filing 
fractions of day when 


fractions of a day for 
the purpos which of two events 
happened first. 

Tue filing of a plaint is not a judicial proceeding 
that may be considered as taking place at the earliest 
period of the day on which it is done. . 

A party relying on the provisions of section 52 of 
the Transfer of Property Act must establish that his 
suit was instituted before the execution of the deed of 
transfer which he is impeaching. 

The admission of execution before a Sub-Registrar 
is not a dealing with property within the meaning of 














section 52 of the Transfer of Property Act. RaAFIUD- 
DIN v. BRIJMOHAN, 9 N. L. R. 155 6 

—— -—- S. 55 (2) 740 

—— -——— S, 58 — Construction of 


document 








——- S, 59 — Morigage-deed— 
Construction— Registration. 


A mortgage-deed showed that Rs.91 was due to the 
mortgagee at the time of the execution of it. The 
mortgagor agreed to pay the sum by instalments in 
18 years at the rate of Rs.5 every six months. In 
case of default, the mortgagor was liable to pay the 
whole sum of Rs. 180 plus interest at 2 per ‘cent. 
from the date of default. The deed did not say 
expressly that in case of default, Rs. 180 were 
recoverable: 

Held, that principalsum secured by the document 
was Rs. 91 only and, therefore, the deed did not re- 
quire compulsory registration, Joon Ram v. Lassa 
Ram, 11 A. L. J, 729 78 


S. 60—Extinguishment 
of right of redemption by aot of parties 87 




















S. 68 — Limitation Act 
(IX of 1908), Sch, I, Arts. 62, 97—Swit to recover 
murtgage-debt jrom mortgagor personally--Mortyage 
of joint Hindu family property by one of family 
members not void ab initio—Burden of proving 
undue influence and failure of consideration where 
enecution of deed admitted, 


Where a mortgage has been declared invalid as 
executed by a member of joint Hindu family, the 
mortgagee is entitled, under section 68 (b) of the 
Transfer of Property Act, to recover the mortgage- 
debt from the mortgagor personally. Article 97, 
Schedule I, of the Limitation Act, is applicable to 
such a suit. It is not governed by the last clause of 
section 68 of the Transfer of Property Aot, nor by 
Article 62, Schedule I, of the Limitation Aci. 

A mortgage by a member of a joint Hindu family is 
not void but simply v'oidable at the instance of other 
members. 

Where a defendant admits execution of a deed but 
pleads failure of consideration and undue influence, 


the burden of proving these pleas lies upon him. 
DEBI PRASAD v. SHEO NARAIN 


SS, 74, 91—8ub-morta 
gagee of pursne mortgagee’s right--Right to redeem 
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P between A. and B. 
aser and nob that of 
in respect of the goods 


in B, on consignment subject 
ealing that the consignee was not 
il he had sold the goods; 
at it was the intention of the parties that C. 
ld make himself liable for default on the part of 
. in meeting his obligations to A, 


his liability unlimited; 

(5) that the giving of time to B. for the payment 
of the hundi of Rs. 400 discharged C. as regards that 
transaction but not as regards all the transactions, 
as the hundi could be treated as a separate transac- 
tion: 

(6) that, in orderto ascertain the liability of C. 
Rs. 400 should be deducted from the total amount of 
the indebtedness of B. and not from Rs 1,000; 

(T) that after deducting the sum of Rs. 400, C. 
should be held liable for the balance to the extent of 
Rs. 1,000. 

A slight alteration in the course of business does 
not involve an alteration in the main contract so as 
to discharge the surety. SURYAPRAKASARAYA MUDALIAR 
v. Matueson’s Corres Works, 14 M. L. T. 249 





laging war—Abetment —Conspiracy 858 
 Kaiver of objection to jurisdiction 789 
—— of paterna) rights 789 
Wajib-ul=-arz—Conflioting entries 631 


— —, construction of. See PRE-EMP- 








TION. 











holds good for particular Settle- 
ments iu Punjab O44. 


Wakf. See MuHAMMADAN Law — Wakf. 
Warranty Breach of contract 573 


Wili, construction—Disposition to grandson on 
attaining majority 282 





Bequest oj ancestral property by Hindu testator— 
Subsequent birth of son — Son pre-deceasing testator 
— Will not revoked — Probate. and Administration Act 
(V of 1881), s. 4. 


Where a Hindu made a Will of his ancestral pro- 
perty and had a son subsequently born to him who, 
however, pre-deceased the testator: 

Held, that the Will was not revoked by the sub. 
sequent birth of the son, 

A Will has the same effect as if it were executed at 
time of the testator’s death. 

The Statutory Law of Wills in this country has 
not adopted the principle that a Will shonld be 
deemed to be revoked in consequence of a change 
in the circumstances of the testator or a change 
with respect to his right tothe  ‘perty disposed of 
by the Will. LEN 


(4) that the subsequent letter of C. did not make | 


Propos nich a person does not possess at the 
time of the Will may be validly bequeathed. ¿The 
same principle will apply with respect to property 
which he owns absolutely both at the time of the 
bequest and at the time of his death but with 
respect to which he loses the right of testamentary 
disposition during sometime between the two dates. 

Section 4 of the Probate and Administration, Act 
vests the .property of a testator in his executor 
excepting that which would have passed by 
survivorship to some other person. Its effect is 
merely to prevent the vesting of tho property 
which the testator had no right to bequeath at the 
time of his death. Survivorship has the effect 
of rendering a Will invalid only with respect to pro- 
perty which the testator could not dispose of at the 
time of his death. All other dispositions made by 
him are valid. Bon: v. VENKATASWAMI NAIDU, 14 M. 
L. T. 181; (1913) M. W. N. 779; 25 M. L. J. 3683. 73 


Codicils—~Construction—Succession Act (X of 
1865), ss. 105, 159—- Accumulation— Repairs of graves 
: of testator and of his wife and child — Direction to pay 
an perpetuity— Whether perpetuity or charity — Gift 





over to charity, whether invalid —Gift of income, whe- 


ther gift of corpus. 

It is nob correot to say that a codicil always oper- 
ates as if the Will was made at the date of the codicil. 
The codicil, unless it expressly revokes an earlior 
Will or codicil, does not prevent its operation. 


A testator having a nephew made a Will dated 


April 14, 1884; and four codicils, the last two being 
dated December 15, 1906, and December 19, 1908, res- 
peotively. The first and second codicils were de- 
posited according to the provisions of section 105, 
Succession Act. The third codicil was registered 
but was nob deposited. The fourth condicil was 
neither registered nor deposited. The testator died 
on July 8, 1909, leaving as next-of-kin a nephew. 
The fourth codicil was expressly stated as intended 
to be auxiliary, explanatory and supplementary to 
the Will, and merely provided for. the residence of 
certain persons therein named, increasing their allow- 
ance, after revoking certain legacies, with a direc- 
tion thatthe executor was to see that a proper monu. 
meut was erected for the graves of the testator and 
of his wife: 

Held, that the republication of a Will did not in 


all cireumstances erase the old date, and did not do 


80 in this cage, and that the Will, as modified by the 
codicils, was operative. 

The first codicil directed that the Will was not to 
have any effect beyond the same being proved for at 
least two years from the arrival of the news of the 
testator’s death, save and exceptthe payment to his 
wife and the other persons therein named: 


Held, (1) that the words “that the Will shall not 


have any effect” meant that no payments were to be 
made except to the persons named in the clause for 
at least two years from the arrival of the news of the 


death of the testator, but did not prevent the accrual. 


of the rights of the legatees and annuitants; , 

(2) that it was nota direction to accumulate the 
income of thé estate and was not, therefore, void; but 
that it was merely a postponement of the payments 
directed by the testator and had the effect of giving 
the executor or trustee two years instead of the 
statutory period of one year. 
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U.'P. Land Revenue Act—c 


A Hindu widow, in possession of a sh n zemin. 

dar® property in lieu of maintenance and by way of 
" eonsolation, is not entitled to claim'to have the 
property partitioned under section 107 of the U. 
P. Land Revenue Act, because she is not aco-sharer 
within the meaning of that section although she may 
be recofded gs such. NEMAN v. Jas Kunwar, ll A. 
L. J. 833; 35 A. 527 449 











— SS. IIO, III, 112 
—-Hindu widow in possession of property in liew of 
maintenance 18 not entitled to claim partition, though 
recorded co-sharer — Application to join in original 
application for partition made on date fined in pro- 
clamation——Inmitation. " 


A Hindu widow in possession of property in lien 
of maintenance is not entitled to claim partition 
under Act III of 1901, although she is recorded asa 
co-sharer in respect ofthat property. . 

An application to join inthe original application 
for partition, made on the date fixed in the 
proclamation, is a fresh application for partition. 
KAILASHI Kunwar v. BADRI PRASHAD, 11 A. L. J. 840; 
35 A. 648 


—— —— —— SS. IT], 112 49 


———— S. III — Direction of 
Revenue Court to file civil suit—B8uit filed within 
time but subsequently withdrawn—Second suit, whe- 
ther suficient compliance with Revenue Court's 
order. 











A Revenue Court directed A. under section 111 of 
: the. Revenue Act, 1901, to institute a civil suit with- 
in three months, The suit was brought within time 
but for some technical reasons was withdrawn 
with leave to bring a fresh suit, Soon after, the 
fresh suit was bronght by A. but by that time more 


than three months from the date of the Revenue . 


Court's order had elapsed: 

Heid, that the second suit was practically a con- 
tinuation of the first suit and as ib was brought in 
compliance with the order of the Revenue Court it 
was not barred by the time limit. Ranpair SINGH v. 
BHAGWAN Das, 11 A. L. J. 746; 85 A. 541 654 


S. 233 (Kk) — Partition 
proceedings—Agra Tenancy Act (II of 1901). s. 199 
— Question of title —Power of Revenue Court —Res 
judicata. i 


Section 233(%) of the Land Revenue Act, 1901, does 
not prohibit a Revenue Court from acting under sec- 
tion 199 (1) (a) of the Agra Tenancy Act, if in some 
indirect way the result of a suit, under section 199, 
might possibly affect the share obtained by one co- 
sharer on a partition. . 














In partition proceedings, A. acquired in his share a 
particular plot of land. B. objected to this but his ob. 
jections were overruled on ‘the ground that ho was 
not a recorded co-sharer. After the completion of the 
partition proceedings, A. brought a suit against B. for 

fixing-of rent. B. raised a question of title and 
was referred to & Civil Court under section 199 of 
the Tenaney Act: 


Held, thas the civil suit of B. to establish his title 
was not barred by section 233‘k) of the Land Revenue 
Act. REsAn v. Maga Ram, 11 A. L. J. 686 229 
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neither been published 
section 133 of the Act: 


Held, that the accused couls 
the breach of such a resolution. 
JiuPEROR, 14 Orn. D. J. 576 


— S. 187 —Vai:dity of el 
tion cannot be questioned by suit. 

The validity of a Municipal election can only be 
questioned by a ‘petition’ presented in accordance 
with the rules made by the Local Government under 
section 187 of the Municipalities Act; a regular suit 
will not lie. MUHAMMAD INAM-uL-Hag se AMMAD 
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AHSAN F.B, 
Valuation of Suit—Declaratory suit—In. 

junction 271 
Value for purposes of appeal 308 


Vendor and purchaser — Vendor founa 
entitled only to mortgage rights—Eviction of 
vendee~ Suit for damages and refund of purchase. 
money—Cause of action— Covenant for title—Con- 
tinuing breach— Failure of consideration © 74. 


Liability of joint vendors, 


Where certain persons purport to sell proper 
they are jointly liable to make good property out 
any property which they had at the time of the 
sale or which they subsequently acquire. RANDHIR 
SINGH v. BHAGWAN Das, 11 A. L. J. 746; 85 A. 541 


654 
m Principal and agent—Qon. 
struction of relationship—Use of word ‘agent’ — Surety 

—~Construction of guarantee—“ Discrepancies”-— Cre. - 

ditor giving time for payment — Discharge of surety— 

Partial discharge — Ascertainment of indebtedness, 

The use of the word ‘agent’ in respect of a person 
in a general way and without specially showing for 
what purpose there was an agent, §008 & very little 
way towards the solution of that person's relationship. 
The faots must speak for themselves and if those facts 
show a state of things different from a simple ar. 
rangement between principal and agent, then the 
effect of these facts will not be altered simpl 
because ihe language of agency has been used in 4 
loose manner. 

















A, used to consign goods to B., who was 

agent. B. was debited with s certain Weh a 
moment when the goods were consigned to him. A 
charged interest from the date when the goods 
were consigned to B. The goods not gold by B 
were regarded ag still being the property of A. but iu 
respect of the goods sold by B., A. never looked to 
the purchaser from B. as being in any way liable. 


C.agreed “to become security for the good be. 
haviour and honesty of B. and promised to make 
good any discrepancies in Bg dealings with A. to the 
limited extent of Rs, 1,000." Subsequently, Q. wrote 


, 





kaga a mca 


ol. XXI] 
Wiill—coneld. 


A. Girection in a godicil that the trustee is to look 
after and keep in proper repair the testator’s grave 
a&td those of his wife and child paying the expenses 
of such repairs out of the estate, is a perpetuity and 
not charity, and is, therefore, void and inoperative. 

An immediate gift%o a charity for charitabie pur. 
poses, with a gift over, on an event which may be 
beyorfd thesordinary limit of perpetuities to another 
charity, is not illegal. ! 

A gift of income without more, is a gift of the 
corpus, even though the gift is to the separate use or 
through the medium of a trust. 

A bequest in favour of a Baptist Church was sub- 
ject to the following conditions: — 

(a) that no ordained minister of the Gospel or 
missionary or member of the Baptist Mis. 
sionary Society be ever elected as deacon of 

- the said Church or be allowed to canvass for 
votes to secure his election as a deacon of 
the said Charch; 

(b) that fermented and unfermented wine be 
kept in two different cups in each of the 
communion services in the Church; 

(c) that the old practices of the Church should 
be adhered to and no innovation introduced. 

If these conditions were not fulfilled, there was a 
gift over in favour of other charitable institutions: 

Held, that there was nothing impossible or illegal 
in these conditions and the gift over came into oper- 
ation if the conditions were not fulfilled. ADMINIS- 
TRATOR GENERAL OF BENGAL v. Huenss, 40 C. En 93 
Revocation — Will not forthcoming—Presumption 
of revocation—Revocation must be pleaded —Ewecu- 
tion of Will duly proved—Pleadings —If no plea of 
revocation taken, Court not to presume revocation — 
Succession Act (X of 1865), s. 57—Probate and Añ. 
ministration Act (V of 1881), s. 24. 


When a Will is shown to have been in the custody 
ofa testator, and is nob found at his death, the 
well-known presumption arises that the Will has 
been destroyed by the testator for the purpose of 
revoking it. But this rule of law bears only ou 
revocation when that is an issue in the suit. Then 
the presumption may be rebutted by the facts. 

When the due execution of a Will is proved in 





the manner required by law, it lies upon the objector ` 


to plead and prove’ revocation. If revocation is 
nob pleaded, then the Court will not presume revoca- 
tion from the fact that the Will (in this case a 
registered one) is not forthcoming. SARAT CHANDRA 
Brsack v. GOLAP SUNDARI DASI 121 


Withdrawal of sult. 
Copr, 1968, O. XXIII. 
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"Witness z Oallu." apposite side as witness 781 
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= ——Paxtios NG 737 
Words and Phrases— 
a Porson - í ecelnt Gf. pons 847 
agriculture... ea 532 
agriculturist “s >` EO 4 
at any tIme E i 146 
ba mal Sada kardewen ` 365 
belagan "xe 15 
business "w^ 7969 
deal with hls security 689 
discrepancies 322 
enhancement of rent 351 
estate 953 
final 842 
implied CONLEACE 65 
kabil lagan 415 
lakhiraj 415 
mai farzandan 93 
owner 169 
passenger " 8941 
pilgrim business 969 
power 689 
rukka indul talab 199 
ryoti land 532 
same offence 163 
sitting in court 302 
taking measures 668 
thing 517 
' thus enforces right 694 
trade 969 
unable to maintain 469 
unable to pay debts 293 
within the Presidency of Jaa 


Madras 


